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Cooper v. Cooper. 

^ Appointment — AUeged fraud on power, 

Whm a father 'agreed to appoint a share of a fund to 
his daughter, and to seciu'e, by bond, an equal amount 
to the trustees of her mai / lage settlement, under which 
he was to hone a contingent i eversion to both funds : 

Held (in a suit to set aside the appointment), that as the 
ti'ansaction was intended substantially for the benefit 
of the daughU}, and as the father gave a high value 
for the contingent interest, there was no fraud on the 
power. Thete loas no bargain ofsJlKe father's part 
which could at all affect the ease ; he simply protected 
his family against the marital right. ^ 

This was an appeal from the decision of Vice- 
#iancelloF James. By the marriage settlement of 
Mr. and Mrs. Danicll, dated the 8th Sept. 1806, a 
sum of stock was invested in trustees on trust after 
tlie death of the survivor of Mr. and Mrs, Daniell, 
for sons of the children of the marriage, as they 
jointly, or the survivor, should appoint, and in 
default of appointment, for the children of the mar- 
riage Cfiiially. In 1831, Sophia, one of the daugh- 
ters, then a minor, was married to Cnpt. England. 
In contemplation of this marriage, the parents ap- 
pointed, subject to their life interest in the fund, 
one-fourth part of the fund to the daughter, her 
executors, administrators, And assigns. Mr. Daniell 
coyhnaftti^;to execute a bond to the trustees of 
the daughter’s marriage settlement, for payment to 
them at a future date, of 4000/., with interest. By I 

Vol. XXII., N.S., No. 638. 
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the marriage settlement, which* was of even date 
with the deed of appointment, ^le appointed share 
of the fund and the money payable under the bond, 
were settled cn trusts in favour of Mr, and Mrs. 
England, with remainder to fheir issue, but in 
default of issue, in favour of Mf. Daniell, the father 
himself, and his executors, administrators, and 
assigns. 

Capt. England died before Mf. Daniell, but left 
issue by his marriage. By a previous settlement 
and appointment, in contemplation of the marriage 
of another daughter, Maria, to Mr. Trevanion, simi- 
lar arrangements were made with respect to the 
reservation of a contingent interest to Mr. Daniell, 
in default of issue of the marriage. 

Mr. Danicll was adjudicated a bankrupt in 1835, 
and in 18-19 his assignees in bankruptcy assigned 
his reversionary interest under Mrs. Trevanion’s 
settlement to the trustees of the Economic Life 
Assurance Company. Mr. Dauwll died in 1866, his 
wife having died previously. Mr. Trevanion had 
died without issue in 1832, and Mrs. Trevanion in 
1841 married the plaintiff, T. B. Cooper. He insti- 
tuted the present suit for the purpose of setting 
aside the appointments to his wife and Mrs. 
England as frauds on the power, on the ground 
that it was a corrupt bargain to reserve an 
ultimate interest in the appointed shares in favour 
of Mr. Daniell. 

James, Y.C. having dismissed bis bill, the plaintiff 
appealed. The proceedings in the court below are 
fully reported 21 L. T. Rep. N. S. 197. 

Jessel, Q. C., Kay, Q. C., Fischer, and W, C. Dmce 
for the appellants, contended, with respect to the 
appointment, that the rule of the court was absolute 
timt there must be no bargain between the appointor 
and appointee. The reservation vitiated the ap- 
pointment. 

They cited 

Goldsmith v. Goldsmith, 2 Ha. 197 ; 

Birley v. Bvrley, SI L. T. Rep. *69; 26 Beay. 

Pryor v. Pryor, 10 L. T. Rep. N. S. 360 ; 2 Ue Cl.. 

Jf. & Sm. 206 j 
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Connolly v. MacDermott, Sugd. H. L. Cas, 513; 
Palgrave v. Atkinson, 1 Coll. •OfC. 190; 

Palmer v. Wheeler, 2 B. & B: 18 ; • 

Askham v. Barker, 12 Beav. 499 ; 

Dauheny v. Cockbnm, 1 Mer. 626 ; 



[Chan* 


and that this case thus'faU^^H^I^ the ;ettieB vhere 
it has been held ttot ttfC the power stipu- 

lating tot a benefit .0 himself the whole of the 
trusts must be treated as void. I should be sorry 
to say anything to break in upon a rule so well 
Sir li. Palmer, Q. C. and Flemming, for the trustees established ; and if such a bargain were proved in 
of the Economic Life Assurance Society, submitted t^lus case, xn my opimon the fact of the bond ha^ng 
that this was entirely different from the cases cited given by Mr. Daniell would make no diffw 

by the appellants, as here there was no corrupt Here, if there 


Looking at the whole traijiaction it was 

)*efit of the 
• appointment 


bargain. 

intended substantially for the b 
daughter, and upon that ground the 
was perfectly good. They referred to 

Jebh V. Twju'ell, 26 L. T. Bep. 250 j 7 Do G. M. & 
G. 663 ; 

Kobinson v. Wheelwright, 27 L. 

6 Do G. M. & G. 535 ; 

Topham v. Duke of Portland, 10 L 
360; IDoG. J. &S. 517; 

Fitzroy v. Duke of Richmond, 27Boav. 190; 

Lee V. Head, 1 K. & J. 620 ; 


T. Bop. 73 ; 
T. Bop. N. S. 


be a bargain, it is with th«^ 
husband. I must take all parties to have known 
the law, and in my m^ion there was no bargain to 
take anything from daughter, but there was an 
agreement by tlicJm^and, who said in effect, “I, 
the husband, wil^^n certain events, waive my 
marital rights, and the funds shall go back to your 
family.” This is the reasonable construction of the 
deed, a construction I am entitled to make, no other 
evidence of a bargain having been brought for- 
ward. If the test applied by Knight Bruce, L. J., 
be applied here, and the question asked by him be 
put here, namely, but for this appointment in favour 


Barton, 27 L. T. Bep. 307 ; 8 De G. M. & ^he appointceVwould the appointment be made at 


G. 587; 

White V. St. Barbe, 1 Ves. & Bea. 399. 

Eddis, Q. C. and Humphreys, for Mrs. England, 
'^Ailso supported the settlement. They cited 
Carver v. Richards, 27 Beav. 488 ; 

Alexander v. Alexander, 2 Ves. 640 ; 

Bristow V. Warde, 2 Vos. Jun. 336 ; 

Sadler v. Pratt, 5 Sim. 632 ; 

Langton v. Blackmore, 1 Ambl. ‘'88 ; 

Lane v. Page, 1 Ambl. 233 ; 

Rucker v. Scholefield, 1 H. & M. 36. 

Jesse/, Q. C. replied. 


all, the answer must be “ Yes.” Taking that view 
of the case, with these documents and nothing else 
laid before me, it seems to me that this settlement 
is unimpeachable. It would require a very strong 
case to say that this deed must be set aside after the 
lapse of time, and all the dealings with the pro- 
perty that have taken place. True, the right did not 
accrue until the father’s death, still the court, re- 
garding the family arrangement, the enjoyment of the 
funds by the parties, the subsequent dealings with 
those funds in marrying daughters and establishing 
a son in the world ; and, finally, the release to the 
of the settlement of 1806, to which 


trustees of the settlement of 1806, to which Mr. 

The Lord CiiANCEr-LOR (Ilatherlcy). — This suit Cooper was himself a party, requires a strong case 
monies before me on appeal under very singular cir- to be made out. And here I see nothing to induce 
cumstances, but I think it will be necessary to deal the court to say that this appointment must be set 
mainly or almost exclusively with the case of the aside. It is not simply that it would be a hardship 
settlement of Mrs. England, because, unless some- to have this appointment set aside, but I hold that 
thing can be drawn from her settlement, there will there was no bargain at all on the father’s part 
be nothing for a decree to operate upon. The ques- which could at all affect the case ; he simply pro- 
tion arising as to the other fund, especially as to tected his family against the marital right. This is 
the position of Mrs. Cooper’s father as a debtor in the natural view to take of the transaction ; and, 
respect of the bond, cannot properly be discussed in therefore, there is nothing to do in this suit — the 
this suit, for r cannot discuss questions which are only fund being ^ court, under the Trustee Act, 
not raised by the pleadings. As regards Mrs. Eng- under which the rights of the parties can be settled ; 
land’s fund, I find the case is this : She was an but those rights are quite different from those which 
infant, and could not therefore enter into a bargain, arise in the present case. The only point that can 
and there is no pretence for saying that any bar- be suggested is that Mr. (Jooper says his rights 
’ If there wore any bar- ought to be declared, which would be, if his conten- 

tion be correct, to give him the chance of taking 
one-eighth of the fund by survivorship. This is 
not a suit to meet with any favour; and it fails in 
its main purpose, which was to get at Mrs. England’s 
share. I do not think it right ^o go into the other 
questions, which can be more satisfactorily settled 
when the fund comes to be dealt with. The decree 
of the Vice-Chancellor must be affirmed, and the 
appeal dismissed with costs. 

Solicitors for the plaintiff, Druce, Soil, and Jackson. 

Solicitors for the defendants, JbAwson and Wethera!^ 
Young and Jackson ; Walters, Young, and I)evera/7f 
W. ti. Haycock. 


gain was made with her 

gain at all, it must have been made with her 
husband, and must be deduced from the instru- 
ments produced, as there is no other evidence on 
the subject. Let us see what was the state of cir- 
cumstances at that time. The facts are shortly 
these. On the marriage of Mrs. England, a 
deed poll was executed, which, after reciting the 
intended marriage, and that it was agreed that an 
appointment should be made in accordance with the 
settlement, appointed one-fourth of the fund to 
Mrs. England. At that time there were five chil- 
dren W’ho might or might not take shares, but one 
child was, for some reason which does not appear, 
placed out of the reach of any benefit from this 
fund ; therefore four children remained. One of 
those children, Mrs. Trevanion, on her marriage had< 
received one-fourth of the fund by appointment and 
two years afterwards this settlement takes place. 
This then was the natural division of the fund. The 
appointment was naturally made on the marriage 
of the children, and there .is nothing whatever to 
lead to the idea that there was any impropriety in 
Mr. Daniell thus making a provision for his 
daughters on their marriage, and the first trusts 
declared are beyond question reasonable and proper, 
diut it was contended that with those trusts must be 
coupled the ultimate trust in favour of Mr. Daniell, 
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BOIiiCiS COUBT. 

‘Reported bgr Hntrar Fiat, Baa» Barrtoter>at«Law. 

Jan, 13 and 20. 

Mbsbeena V. Carr. 

WiU^ Discretionary power to trustees to purchase an- 
' nuity — Gift of part of the capital to the annuitant. 

A testatrix by her will directed her trustees to invest a 
certain sum, and to pay the income arising therefrom to 
J. C. during his life, and after his death in trust for 
certain other persons ; and she gqgie the trustees a dis- 
cretionary power to invest the sum in the purchase of 
an annuity for the benefit of J. C. The trustees did 
not purchase the annuity, but from time to time made 
payments to J, C. out of the capital, in the aggregate 
amounting to more than the half of it. 

Held, that the trustees had power to make such pay- 
ments, and that the remaindermen were only entitled to 
the balance. 

By her will, dated 2Gth Feb. 1848, Mary Chapelhow, 
after directing all her just debts, funeral, and testa- 
mentary expenses to be paid by her executors, gave, 
devised, and bequeathed to George Bowness Carr, and 
Thos. Kobinson, their heirs, executors, administrators, 
and assigns, all and every her real and leasehold 
estates, and all her goods, chattels, money, and secu- 
rities for money, debts, and other personal estate and 
effects of what kind soever upon trust, that her said 
trustees, or the survivor of them, or the heirs, exe- 
cutors, or administrators of the survivor should, as 
soon as conveniently might be, call in and convert 
into money her said personal estate, or such part 
thereof as should not consist of money, and sell her 
real and leasehold estates in manner therein men- 
tioned. And the testatrix directed that her said 
trustees or trustee should stand and be possessed 
of the moneys to arise from such sale, calling in, 
and conversion. Upon trust after full payment of 
all her just debts, funeral and testamentary ex- 
penses, to pay two- fifth parts of the residue to the 
persons therein named, and as to the remaining 
three-fifth parts thereof upon tnnst to invesi; the 
same in the names of her said trustees or trustee 
in any of the public stocks or funds of Great 
Britain, or upon Government or real securities, &c. 
And as to one-fifth part of the annual income of 
the said last-mentioned trust funds, she thereby 
directed her said trustees or trustee for the time 
being, to pay or apply the same, weekly or other- 
wise, as they or he might deem advisable, unto or 
for the benefit and advantage of her son, John 
Chapelhow, for and during the term of his natural 
life, and after his death she declared that the said 
trustees and trustee should hold one-fifth part or 
share of the said last-mentioned principal moneys, 
stocks, funds, and securities, and the annual income 
thereof upon trust for her daughter, Grace Mes- 
seena and her children, in manner thereinafter men- 
tioned. Provided, nevertheless, and she thereby 
declared, that it should be lawful for her said 
trustees or trustee, if they or he thought it advi- 
sable so to do, by and with such one-flfth part or 
share of the said last-mentioned principal moneys, 
to purchase for the benefit of the said John Chapel- 
how, an irredeemable annuity for his life of such 
amount as could be thereby obtained. 

The one-fifth part of the three-fifths of the resi- 
duary estate amounted to about 400/. Only one of 
the trustees, namely, Bobinson, acted, and he did 
not purchase an annuity for John Chapelhow, but 
paid him from time to time several sums of money, 
amounting in the aggregate to 270/., out of the 
capital of his share. 

The present suit was instituted for the adminis- 
tration of the estate of the testatri.x ; it now caiRe 
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on for further consideration, and the question to be 
decided was whether the payments to John Cha- 
pelhow out of the capital of the shares came within 
tlie power to purchase an annuity, or whether 
Grace Messeena and her children were entitled to 
the whole share. A question also arose as to whether 
the one trustee could exercise the power alone, it 
being a discretionary power. 

Southgate, Q.C., and W. Barber, for the plaintiffs, 
the persons entitled in remainder, contended that 
the power could not properly be exercised by making 
payments from time to time, and that it could not 
be exercised by one of the two trustees alone. They 
cited 

CowperY. Mantell, 22 Beav. 231 ; 

Brown v. Higgs, 4 Ves. 708 ; 5 Vos. 495 : 8 Ves. 

561 ; 2 Sag. Pow. 176, 6th edit. 

Ai'chibald Smith, for Carr, the surviving trustee, 
contended that the power to purchase an annuity for 
a person amounted to a power to pay the amount to 
the person entitled to the annuity, and that if the 
trustees were entitled to pay him the whole amount, 
they wdre entitled to pay him part of it. 

Greenside, for the representatives of the deceased 
trustee, supported the same coutentior. 

Jan. 20. — Lord Bomilly. — I am of opinion that 
the trustees had power to pay the whole amount 
of the one-fifth share to John Chapelhow. They 
might, no doubt, have bought him an annuity and 
called it irredeemable, but he could have sold it 
the next day. That being so, they had power to pay 
him three-fourths, or any part of the share. I enter- 
tained some doubt, as it was a discretionary power 
to be exercised by two trustees, and one had declined 
to act, whether the other could exercise the power 
alone. But the passive trustee did not dissent from 
what had been done ; '.in fact ho approved of it. 
There has, therefore, been no breach of trust for 
which the trustees are bound to account. 

Solicitor for the plaintiff, Tufnell Southgate, for T. 
Buckley, Bochdale. 

Solicitors for the defendants. Stone, Billinghurst, 
and jyood ; /*’. C. Clarke, for W. Wilson, Appleby. 


Jan. 1 7 and 1 8. 

Finlason V . Tatlocic. 

Will — Construction — Gift of personalty in remainder to 
children “ or their heirs ” — Substitution, 

A testator gave the residue of his personal estate to 
trustees upon trust to pay the interest to his wife 
during her life, and at her decease he directed the 
principal and interest to be equcdly divided amongst 
his children “ or their heirs.” 

One of the children of the testator assigned his share and 
died in the lifetime of the tenant for life : 

Held, that the statutory next of kin of the child took the 
share by substitution. 

By his will John Hardcastle, after directing the 
payment of his debts, &c., giving certain legacies 
and appointing executors, gave the residue of his 
personal estate to his executors <‘ln trust, the 
interest to be paid to my dear wife Esther Hard- 
castle during her natural life, and at her decease the 
principal and interest to be equally divided amongst 
my children or their heirs.” 

The testator died in December 1841, leaving him 
surviving his widow and eight children. The widow 
died in 1867. One of the children assigned bis share 
and afterwards died in the lifetime of his mother." 
The present suit was instituted for tlie administra- 
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tion of the testator’s estate, and the only question to This was a suit instituted by William Henry 
be decided was whether the assignee was entitled to M‘Creight and Edwin Laundy, the official liqui* 
the child’s share, or whether it went to the heirs of dators of the Birmingham Banking Company, to 
the child, and, if so, who the “ heirs ” of the child enforce a charge on a certain loashold and messuage 


were. 

Jessef, Q. C. (C. Brown with him), for the plain- 
tiff. — A gift to one for life and then to persons “ or 
their heirs,” is clearly a case of substitution, and 
the property being personalty the word “ heirs ” 
means next of kin. lie cited 

::"JlDoodv v. Higgins, 9 Hare, App. xxiii. ; on appeal, 
2 K. & J. 729 ; 

King V. Cleavfiland, 26 Beav. 166 ; on appeal, 4 
De G. & .1. 477 ; 

Jacobs V. Jacobs, 16 Beav. 557 ; 

lie Craven, Beav. 333 ; 

Re Philps' Will, 19 L. T. Rep. N. S. 713 ; L. Rep. 
7 Eq. 151. 

Bristowe, Q. C., for the assignee, contended that 
the words ‘‘ or their heirs ” were mere words of sur- 
plusage, and that the assignee was entitled to the 
share in question. He cited 

HinchcUffe v. Westwood, 2 De G. & Sm. 216; 

Re Walton’s Estate, 25 L. J. 569, Ch. 

Chapman Barber appeared for other persons inte- 
rested. 

Jan. 18. — Lord Romilly. — I have gone very care- 
fully through all these case^, and I think they are 
quite clear, and that the words in the will amount 
to a substitution. [Ilis Lordship read the words of 
the will above set out, and continued ;] Mr. Bris- 
towe, your interpretation is impossible, without con- 
verting “or” into ‘ and;” that was the tendency of 
the old decisions, but the modern decisions are the 
other way, and proceed upon the principle of fol- 
lowing the natural meaning of the words, without 
introducing lawyers’ rehnenients. The natural 
meaning of the words in this will is that the child, 
if living, or its heirs, if it should have died, should 
take ; otherwise there would be an intestacy, but 
for the 33rd section of the Wills Act, in the event 
of the child dying in the testator’s lifetime leaving 
issue. In this case I have no doubt whatever that 
it was the intention of the testator to give the 
shares by substitution in the event of any of the 
children dying in the lifetime of the tenant for life, 
and that the word “ heirs ” means statutory next of 
kin as in many decided cases, and in the recent case 
of Re Philps’ Will (sw/?.). 

Solicitor for the plaintiff, //. Harris. 

Solicitor for the other parties, Robinson. 


.Tan. 18 and 19. 

M'Cueioht e. Fosteu. 

Vendor and purchaser — Contract for sale of leaseholds 
Charge by purchaser on contract — Notice to vendor— r 
Liability of vendor. 

F., who was mortgagee, with power of sale, of certain 
leasehold property, contracted with P. for the sale of 
the property to him at a certain sum payable Inf 
instalments. After having paid about half of the 
purchase rnoney, P. assigned the benefit of his contract 
to a banking company to secure a sum owing by him to 
the company, who gave notice of their charge to F. 

Notwithstanding the notice, F. completed the sale to P. 
without communicating with the company, and P. 
immediately afterwards sold the property to a pur- 
chaser for value without notice of the charge. 

Held, that F., having neglected the notice, was liable to 
make good the loss sustained by the company in conse- 
quence of the completion of the contract. I 


in Lcicester-square, known as the Alhambra Palace, 
under the following circumstances : 

In Sept. 1864 Sir William Foster, who was^ 
mortgagee with power of sale of the Alhambra 
Palace, advertised it for sale by public auction, and 
for the purposes of the sale caused to be pre- 
pared certain particulars and conditions of sale. 
On the 30th Sept. 1864 Sir William Foster con- 
tracted with Alexander Gopsell Pooley (who was 
also a defendant to the present suit) for the sale of 
the property to him for 22,500/., and a memorandum 
of agreement, dated the 80th Sept. 1864, was 
indorsed on the particulars and conditions of sale, 
and signed by both parties. A deposit of 2000/. was- 
paid, and it was by the memorandum agreed that 
the purchaser should take possession of the property 
within twenty-one days from the date thereof, and 
should pay to the vendor the further sum of .5500/. 
on taking possession, and should pay the balance of 
the purchase money as follows, viz. : 5000/. at the 
expiration of three calendar months fiom the date- 
thereof, and the remaining 10,000/. at the expiration 
of twelve calendar months from the date thereof. 

Pooley paid the sura of 5500/. on the 23rd Nov. 
1864, and a further sura of 5000/. on the 19th 
Jan. 1865. These sums, together with the deposit 
of 2000/., made together 12,500/., and left 10,000/. 
duo in repect of the purchase. 

On the 28th Jan. 1865 Pooley, who was indebted 
to the Birmingham Banking Company in a large 
sum of money, secured by bills of exchange, 
deposited the memorandum of agreement of the 
30th Sept. 1864 with the Birmingham Banking 
Company to secure the payment of the bills ; he also 
executed a deed poll or memorandum of deposit, 
dated the same 28th Jan. 1865, and addressed to the 
then trustees of the Birmingham Banking Company, 
and thereby agreed that he would execute to the 
said trustees or other the trustees for the time being 
of the company a^valid assignment of his contract 
with Sir William Foster for the purchase of the 
Alhambra Palace by way of mortgage for securing 
the sum of 50,000/. (the amount due on the bills) 
and interest. 

On the 3rd July 1865 Mr. Beaumont, the solicitor 
of the banking company, sent to Sir William Foster 
notice in duplicate of Pooley’s charge on his pur- 
chase of the Alhambra Palace in favour of the 
banking company, requesting Sir William Foster to 
accej)t service of the same, and to rettirn one copy 
of the notice, with a memorandum of his acceptance 
of it indorsed thereon, which Sir William Foster 
accordingly did on the following day. 

The notice was iu the following words : 

38, Bennett’s Hill, 28th Jan. 18(5.5. 

I herchy, on behalf of tho Birmingham Bunking Company, 
give you notice that by a (lced-i)oll bearitig even date here- 
with, iiiiilor the hand and seal of Alexander Gopsell Pooley 
(and addressed to Messrs. Joseph Ledsam, Thomas Pem- 
berton, and John Pemberton Turner, trustees of the said 
company), the said Alexander Gopsell Pooley did agree witli 
and to the said trustees that lie woitld at any time there- 
.aftor at their request and at his own costs execute to them 
or other the trustees for tho tiniu being of the company a 
valid assignment of his cojitraet with you, the undei*- 
inontlonod Sir William Poster, for the ))urchase of tho 
leaseliold i>remises called the Alhambra Palace, Loicester- 
square, Middlesex, by way of morl,gage for securing the 
principal and interest moneys therein cxfiresscal. 

^Signed) .T. A. Bkaumont. 

To Sir William Poster. 

Notwithstanding this notice Sir W. Foster, on the 
2 1st Nov. 1865, completed the sale to Pooley with- 
out communicating with the banking company, and 
received 10,000/., the balance of the purchase- 
money. Pooley, immediately after the property 
was assigned to him, sold it to a purchaser for value 
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without any notice of the rights and interests of 
t ^p-L anking company therein. 

On discovering that the sale had been completed 
the banking company at once made application to 
Sir W. Foster for compensation for the loss which 
they had sustained by the completion of the sale; 
but Sir W. Foster refused to entertain the appli- 
cation, and repudiated all liability to mako good the 
loss. 

On the 27th July 186G, tho banking company was 
ordered to be wound-up, and the plaintiffs were 
appointed official liquidators of the company. 

The present bill was filed in May 18G7 ; it prayed 
that an account might be taken of the amount due 
for principal and interest by Pooley to tlie banking 
company, on the security of the memorandum and 
deposit of the 28th Jan. 18G5 ; that it might be de- 
clared that by virtue of the said deposit and memo- 
randum, and the notice thereof given to Sir W. 
Foster, the banking company became entitled to 
an equitable charge for such principal and interest 
on all the estate and interest of Pooley in the said 
leasehold premises, and all other his rights and 
interests under the contract of the 30th Sept. 1864 ; 
and*that it miglit be declared that the assignment 
by Sir W. Foster to I^ooley of the said leasehold 
premises was a wrongful act and a breach of trust 
and of duty on the part of Sir W. Foster, and that 
Sir W. Foster was liable to make good to the bank- 
ing company, and to the plaintiffs as official liqui- 
dators thereof, the loss occasioned to the banking 
company by such assignment. 

It also prayed that the defendants might pay the 
costs of the suit, but beyond this no relief was 
prayed against Pooley. 

The defence set up by Sir W. Foster’s answer 
was that, as by the notice of the deposit, the bank- 
ing company did not come under any liability to 
him and were not bound to complete or to assist 
Pooley in completing the purchase, tho transaction 
as a contract was void for want of mutuality, and 
as a charge it was one which according to the prin- 
ciples of a court of equity he was not bound to 
regard ; that if the banking company had intended 
to obtain a charge on the property they ought to 
have obtained a valid assignment of the contract 
from Pooley to themselves, and given Sir W. Foster 
formal notice thereof, and tendered or agreed to 
pay the purchase-money to him ; that even if they 
were entitled to any relief against him their proper 
remedy was at law, ahd not in a court of equity ; that 
the banking company having actual or constructive 
notice of the tenancy and contract of Frederick 
Strange (whom the answer alleged to have obtained 
from Pooley a lease of the property, with right of 
pre-emption prior to the date of the deposit), they 
refused to take any step to procure an assignment 
of the property (which from the high rent and heavy 
covenants reserved by and contained in the lease, 
and the heavy premium for fire-insurance, was of a 
highly speculative nature), and in fact repudiated all 
intention of taking the same; and moreover that 
Sir Wm. Foster having as far back as April 186G 
repudiated all liability in respect of the matter, and 
the company having so long acquiesced in such 
repudiation, they could not now enforce their claim, 
having forfeited it by laches, 

ISouthgate.^ Q C., Archibald Smith and J. W. Chitty 
for the plaintiffs, submitted that they were clearly 
entitled to the relief prayed by the bill. They cited 

Dearie v. Hall 3 Russ. 1 ; 

Barrows v. LoeJe, 10 Ves. 470 ; 

Denton v. Stuart, 1 Cox C. C. 258 ; 

Hodgson v. Hodgson, 2 Kee. 704 ; 

Rose V. Watson, 10 L. T. Bep. N. S. lOG ; 10 H. L. 

Cas. 672; 

Himkinsoa y, RoU^ 5 L. T. Eep. N. S. 90 ; 9 H. L. 

Oas. 514 ; 
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Hadley v. The London Bank of Scotland (Limited) 
12 L. T. Bep. N. S. 747 ; 3 Do G. J. & S. 63 ; 
Weston V. The Emjgire Assurance Corporation, 
L. Bep. 6 Eq. 23; 

Sugden’s V. A P. last edit. p. 175 ; 

Green v. Smith 1 Atk. 572 ; 

Jones v. FarreU, 1 De G. & J. 208 ; 

Wall Y. Brighit 1 Ja. & Walk. 494; 

Daniels v. Davison, 16 Ves. 255. 

Sir Uomdell Palmer, Q.C. and Robinson, for Sir 
William Foster, contended that the purchaser could 
not by deposit of the contract deprive the vendor of 
his rights under it: that the terms of 'the memo- 
randum of deposit being that the purchaser would 
assign, if the bank should so request, nothing 
passed under it until request ; that the bank could 
not set up their charge on the contract for sale as 
an obstacle to completion ; that they should have 
given notice to the vendor that they would pay the 
balance of the purchase-money and take an assign- 
ment of the lease, and, not having done so, they 
were entitled to no relief against the vendor. They 
cited 

Tooth V. Hallett, 20 L. T. Bep. N. S. 155 ; L. Bep. 

4 Ch. 242 ; 

Pearce v. Morris, 21 L. T. Bep. N. S. 287 ; 

Mangles v. Dixon, 3 H. L. Cas. 702. 

As to the distinction between mortgages of lease- 
holds and of freeholds by deposit they cited 

Moore v. Gregg, 2 Phil, 721 ; 

Flight v. Bentley. 7 Sim. 149; 

Lucas v. Comer/ord, 8 Sim. 499 ; 3 Bro. C. C. 166 ; 

Moores v. Choat, 8 Sim. 508. 

.Jessel, Q. C. and Hull, for Pooley, contended that 
he was not a proper party as no relief was asked 
against him, and that the bill ought to be dismissed 
as against him with costs. 

.Tan. 19. — Lord Romilly. — I will not trouble you, 
Mr. Southgate, upon this case. There is no evi- 
dence whatever to induce the court to suspend tho 
ordinary and usual rule. The usual rule of the* 
court, the invariable rule in equity, is not confined 
to any one species of property or another, but it is 
this — that any man w ho enters into a contract may, 
if he pleases, assign the benefit of that contract to 
another person ; he may charge his contract for the 
benefit of another person. The [lerson with whom 
he contracts becomes a trustee for the person in 
whose favour the charge is given as soon as he has 
due notice of it. That is not confined to a question 
of mere sale, but it includes any case of a debt or 
the like. For instance, a person insures his life in 
an insurance office ; he thinks fit to rai^e money on 
the security of the policy after he has been insured 
for many years. The person who lends him money 
upon the security of that gives notice to the insur- 
ance office not to pay the money to any person other 
than himself. If the insurance office thinks fit to 
pay, they must take the consequences, and bear tho 
loss. It is true that it is a ediose in action. So if a 
man agrees to sell an estate, or to buy an estate, ho 
may assign’tbe benefit of that contract to another 
person, either absolutely or to secure a sum of money, 
and when the person with whom he contracts has 
notice of that charge, he becomes a trustee for 
ftie person to that extent. There is no difference 
in that respect between one species of property 
and another. Now, a sort of distinction was en- 
deavoured yesterday to be taken, which would lead 
to the most disastrous consequences in my opinion, 
between the sale of a lease and the sale of eny other 
property. There is no distinction at all. It is not 
a question between the lessor and the person to 
whom the contract is assigned; but it is simply 
this — that a roan has'made a beneficial contract, 
has entered into a contract which be considers to be 
beneficial or which has become beneficial by reason 
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of his having paid .'part of tho purchase<money or 
the like, and thereupon he raises money upon it and 
assigns it as a security to another person who gives 
notice of it to the person with whom the contract 
was made. Now, what sort of distinction is there 
between a person who sells Whiteacre to another 
and a person who sells, as in this case, the Alhambra 
Palace in Leicester-square ? What sort of dif* 
ference is there between the two? Is there any 
difference at all ? Supposing that instead of being 
tho lessee of the Alhambra Palace he had been the 
owner in fee simple of the Alhambra Palace, the 
question would have been exactly the same. It 
was said, and said with considerable truth, that the 
situation of a lessee, particularly of a lessee of such 
a place as the Alhambra Palace in Leicester-square, 
is a very onerous one, because ho had a ground- 
rent of 910/. to pay every year, and was subject 
to covenants not merely to keep the premises 
in repair, and in a proper state, but also to 
insure against fire to w'hich accident places of that 
description are supposed to be peculiarly liable. 
No doubt that was so, but he thought fit to enter 
into the contract himself. The contract w'hich Sir 
William Foster entered into was this — [His Lord- 
rfiip stated it, and continued :] There was a proviso 
in the agreeement that there should be a forfeiture 
if it was not completed by that time, and then it 
was suggested what a severe case it was upon Sir 
William Foster that ho would be retained all this 
time, and that the contract could not be altered by 
reason of this assignment. All which is very true ; 
but then Sir William Foster thought fit to enter 
into the contract, and it was merely the contract, 
such as it was, the benefit of which was assigned. 
There was nothing whatever by reason of the assign- 
ment of it to the Birmingham Bank, which enabled 
either the Birmingham Bank or Mr. Pooley to 
obviate the condition of the contract which made 
him liable to forfeiture in case the contract was not 
completed on the 30th Sept., and up to that time he 
*himself had entered into the contract. Those cases 
which were cited, beginning with Lucas v. Comerfordj 
Moore v. Gregg, and Moores v. Choat (jsup.'), have no 
sort of reference whatever to this case ; they have 
not the slightest bearing upon it. There tho ques- 
tion was simply whether the lessor had a right to 
say to the assignee of the lease that he was liable 
to all the covenants which the lessee was liable to ; 
but that is a perfectly separate and distinct matter. 
The case unquestionably is an unfortunate one in 
various respects, but the course which Sir Wil- 
liam Foster ought to have taken is as plain as pos- 
sible. The Birmingham Bank got an assignment of 
the benefit of the contract. *The contract was ob- 
viously a very beneficial one at that time, because 
12,500 had been paid, and by paying 10,000/. they 
could have got the whole of the Alhambra Palace 
conveyed to them, which from various indications 
in the course of the proceedings seems to be worth 
about 25,000/, at least I do not reckon it to be worth 
much less than 25,000/. ; for at all events it seems to be 
let to a person who carries on some species of enter- 
tainment there who formerly paid a rent for it (he 
does not now, for I believe he is the owner of the 
place) of 2750/. a year. The course, therefore, which 
Sir William Foster had to pursue was very simpl^ 
and very plain. A notice was sent to him that the 
benefit of the contract had been assigned to the Bir- 
mingham Bank. The notice was sent to him in 
duplicate, and he was asked to return one signed : 
very properly he did so, and I have not the slightest 
doubt that he had forgotten all about it. It is very 
unfortunate, no doubt, but there was the notice and 
his course was a very simplejone. He ought either 
to have said : ** I will have nothing to do with this 
matter : I cannot accept any notice from you at 
all f whether he would have been entitled to say 


so is another question, but this he could have done, 
he could have given them notice that he inteirdec* 
to disregard it, and then they might have taken 
such steps as they thought fit. However, he does 
nothing of the sort. He accepts the notice, and 
then in November, nearly two months after the 
time at which the contract ought to have been 
completed, he completed the contract with Mr. 
Pooley and without regarding the Birmingham 
Bank. I repeat that his course then was quite plain ; 
it was to send word to the Birmingham Bank Uiat 
Mr. Pooley was about to complete, or that he in- 
tended to insist on the forfeiture unless it was 
completed within a reasonable time. He ought to 
have given them a reasonable time, say a week or 
ten clays, and to have said, ** If you do not complete 
within that time I shall insist upon the forfeiture.” 
But he does nothing of the sort ^ he merely assigns 
the lease to Mr. Pooley, or to his nominee, without 
the slightest notice to the Birmingham Bank, the 
consequence of which is that Mr. Pooley’s nominee 
takes it as a purchaser for value without notice, and 
can hold it as against all the w'orld. Now, observe 
what the consequence would be if I were to hold 
otherwise than I am obliged to hold on the present 
occasion. I say this that, however valuable the 
contract was which he had entered into, and how- 
ever important it was for him to borrow a little 
money to complete it, although he might have paid 
half the purchase-money, he could not safely assign 
the benefit of the contract in order to raise the 
money to pay the remainder, because the person who 
had received notice might convey away to another 
person without taking any notice whatever, or 
without regarding at all the notice ho had received. 
A more unfortunate decision than that, if my deci- 
sion were of that character, which it will not be, can 
hardly be conceived, because by that you would pre- 
vent a person making use of a very valuable property 
for the purpose of raising money which might be 
required. The result is that the only question in 
the case, and the question on which I was desirous 
to read the correspondence, is this— Did the Bir- 
mingham Bank, after giving that notice, repudiate 
all the benefit of •the contract ? Did they give up 
and abandon the right to the contract ? Upon read- 
ing the evidence I am of opinion that they did not. 
This is certain, that in no respect can there be 
alleged anywhere that there was any notice to Sir 
William Foster that they had done so, or that any 
facts came to his knowledge to make him believe 
so. He is not justified by the proccedinga in that 
respect. What did take place was this, that a letter 
or a couple of letters were written in July 18G5, in 
which notice was given to the bank of the course of 
proceeding, and the manager of the bank seems to 
have told Mr. Pooley that he must get the money 
himself, and that they did not intend to advance 
the money. If this had been communicated to Sir 
William Foster, and had come to hi^ ears, and upon 
that sincerely believing that they had repudiated 
the contract, he had sold it to somebody else, 
although he would still have been in a very 
equivocal situation, because he might have had 
it directly from tho bank itself, there might be 
some excuse, there might have been something more 
to be said for him, but as the matter stands there 
is no excuse whatever. The various questions that 
are raised here are very much in the nature of 
what we used to be in the habit of calling at the 
bar an undefended cause, that is to say, the reasons 
that are given are such as cannot properly be put 
forward by the mduth of a lawyer, but he is obliged 
to disguise them in some particular manner in order 
to prevent them appearing in their naked form ; or 
else, as I said to Mr. Robinson in the course of his 
argument, the law of notice is useless if that doc- 
trine were to prevail. The result is that, I regret 
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ITodler in the terms of the prayer of the bill, with 
costs up to the hearing ; but I can give the plain- 
tiffs no costs against Mr. Pooley, because they really 
ask no relief against him ; and, under the circum- 
stances, I cannot give him any costs. 

Solicitors for the plaintiffs, Dak and Stretton, for 
Ingleb^, Wragge, and Evans, Birmingham. 

Solicitors for Sir W. Foster, Field, Roscoe^ Field, 
and brands. 

Solicitor for Pooley, F. W. Mount, 

V. O. MALINS’ COURT. 

Reported by G. T. Edwards and G. I. F. Cooke. EsQrs.. 
Barriaters-at'Law. 

Dec. C, 7, and 8, 1869. 

Wheatley v. The Westminster Brymbo Coal 
AND Coke Company (Limited). 

Mines — Sinking pits — Lease — Dead rent-^Obligation 
to work efficiently, 

IF. agreed with the W. B. company to grant them a lease 
of a coal mine adjoining one they already worked, 
giving them two years to prove the coal, and fixing a 
dead rent with certain royalties. A lease was then 
granted, giving liberty to win coal, ^'C., in the usual 
terms, and to sink pits, ^'c., and providing that in 
case they did so they should within two years of sink- 
ing pits pay an increased fixed rent. There was then 
a covenant to work the mine uninterruptedly, evidently, 
regularly, and according to the approved practice, and 
not to leave one seam ungotten in working the others. 
The rent was paid, but no pits sunk, ana the lessees 
never worked up to the sleeping rent. Upon bill filed 
to compel the lessees to work uninterruptedly, ^'c., 
according to the covenant, and raising the queslton of 
the obligation to sink pits. 

Held, that there was no obligation to sink pits, or do 
anything more than pay the dead rent, and that the 
remedy was at law, ana bill dismissed with costs. 

Semhle, where there is a covenant in a mining lease to 
work efficiently and pay a certain dead rent, the le.ssees 
are at liberty, so long as they pay the rent, to neglect 
working altogether, in the absence of a stipulation com- 
pelling them to do so specifically. 

This bill was filed by Thomas Randall Wheatley, 
and Moreton John Wheatley, against the West- 
minster Brymbo Coal and Coke Company (Limited), 
for a declaration that the defendant company was 
bound to work the Gwersylt Coal and Ironstone 
Mine, of which the plaintiffs were the owners, unin- 
terruptedly, efficiently, regularly, and according to 
the usual and most approved practice adopted in the 
working of mines of coal and ironstone, according 
to the provisions of the lease under which the com- 

E held the mine ; and also that the company was 
d to work the “ Two-yard,” “ Brassey,” and 
Main” seams in such a manner as not to get one 
and leave the others ungotton j for a decree und 
injunction, in the same terms, from further proceed- 
ings with a certain arbitration ; and for damages 
and costs. The plaintiffs, on the 12th Feb. 1859, 
entered into an agreement with the company to 
grant them the lease in question, being seised of 
the Gwersylt Estate in Denbighshire in fee, and of 
the minerals thereunder, the company being a^uly 
registered company. This contract gave the lessees 
two years to prove the coal, and otherwise was in 
substance the same as the contract which followed 
at the end of that time. 

By indenture of lease dated 1st July 1862, made 
between the plaintiffs of the one part and the de- 
fendants of the other part, under the common seal 


tion of the rents, royalties, conditions, provisions, 
and agreements thereinafter reserved and contained, 
the plaintiffs granted, demised, and leased unto the 
defendants, their successors and assigns, all and 
every the mines, seams, veins, and beds of coal and 
bolls and bands of ironstone under the Gwersylt 
Estate, containing 465 acres, in the occupations of 
various persons, namely, as delineated in the plan 
forming part of the lease, with full power and 
licence to the said lessees, their successors and as- 
signs, to enter upon the estate on the usual terms, 
according to the plan, without restriction, or anj' 
other part with the lessors’ approval, or that of their 
agents ; in case of difference the site to be fixed by 
arbitration. To erect or remove buildings, machi- 
nery, &c., necessary for setting the coal and iron 
works on foot, determinable as after mentioned, and, 
with such approval as aforesaid as to the surface, 
without restriction (except as thereinafter covenanted 
for regulating the manner of working) to bore and 
search for coals, and to drive, sink, make, and use 
any pit or shaft, tunnel, &c., or necessary subterra- 
neous works, and to do all other acts, matters, and 
things, within, through, over, or on the estate for 
working the mines and manufacturing ironstone, 
pig, or wrought iron, and selling and disposing 
of the coal, ironstone, &c., on the usual terms, 
by means of pits, shafts, &c. ; with provi- 
sions for depositing what was gotten. And 
also generally into and out of the said Gwer- 
sylt Estate to work and drive by outstroke, in- 
stroke, and sub-stroke, for getting and carrying 
away the produce of the Gwersylt Mines, as well as 
any other mines, and to connect the works with the 
Brymbo mineral branch of the Great Western 
Railway. There was then a proviso with respect 
to the mansion-house and buildings on the estate ; 
and it was provided that, without prejudice to the 
last preceding clause, in case at any time within the 
period of twenty one years thereby granted the 
lessees, their successors and assigns, should find it 
necessary or proper for the working of the mines 
to sink a pit or shaft, or erect engines, &c., ou 
the actual site of any building, they should make 
compensation. 

There was then the habendum to hold the mines 
from the 29th Sept. 1860 for twenty-one years, de- 
terminable as after mentioned, the lessees paying as 
follows : For the first year the fixed minimum rent 
of 500i, for the second year 600/., for the third 
700/., and for the fourth and every following year 
720/., and so in proportion for less than a year; ttiat 
in case at any time during the terms the lessees or 
their successors shodld sink a pit or shaft, then 
from and after the expiration of two years they 
should pay a minimum fixed rent of 1 000/. ; all the 
minimum rents so fixed to be paid half-yearly. There 
were then provisions for a royalty of 30/. per acre 
for workable and saleable coal of one foot thick of 
the several seams called “ Two-yard,” “ Brassey,” 
and “Main Coal,” and 20/. per acre for coal of 
inferior quality, and 20/. per acre for all other 
seams. There was then a power to work up to 
the fixed rents, and that if in any one year they 
should not do so, the deficiency’ might be made 
up in subsequent years. There were then provisions 
for royalties on the ironstone, with a rent of 100/. a 
year for a way-leave, the rents and royalties to be 
paid without deduction except property tax. There 
were then provisions for accounts by the plaintiff’s 
engineer and surveyor, for measurement, &c., to be 
binding on the lessees unless objected to in six 
months. There were then covenants by the defend- 
ants to pay the rents and royalties, rates and taxes, 
and repair macliinery, and keep proixjr ^counts 
and plans, and permit inspection of the mines for 
measurement, diallings, &c., and leave proper pillars ; 
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and then followed this covenant : And also should 
and would at all times during the continuance of 
the said term thereby granted work and carry on 
the said ' mines ’ of coal and ironstone thereby 
demised, uninterruptedly, efficiently, and regularly 
(except in the event of strikes of workmen, acci- 
dents, or other casualties), according to the usual 
and moat approved practice adopted and used in the 
working of mines of coal and ironstone ; and should 
and would get and raise the said seams and beds 
of coal thereby demised cleared out in regular 
course ; and should work the upper of the said 
seams or beds respectively called ‘ The Brassey,’ 
the ‘ Two-yard,* and the * Main Coal,* each seam in 
advance of the seam next before it respectively, so 
as not to endanger the upper seam or seams by 
undermining. And in case the said lessees, their 
successors and assigns, should at any time, by 
working and getting out a lower seam, undermine 
the upper seam or seams, and such upper seam or 
seams should afterwards break down or become 
unfit for working, or necessarily difficult or 
expensive or dangerous to work, or difficult or 
dangerous to inspect or examine, after the rent or 
rate therein before reserved or made payable in 
respect of such coal as if the same had been actually 
gotten and sold, and for the purpose of estimating 
and ascertaining the amount to be paid for such seam 
or seams, it should be presumed and taken as a fact 
that such seam or seams existe'^ in a iwrfect state, 
and also that the said lessees, their successors and 
assigns, should not nor would at any time or times 
get any one of the said several seams of coal and 
leave the others or other ungotten.’* 

The lease also contained provisions for opening 
exhausted pits, keeping drifts, &c., in repair, not to 
underlet without consent, with powers of entry and 
distress for non-payment of rents and royalties, and 
a proviso for cesser in case of bankruptcy. Then 
followed covenants by the lessors for peaceable en- 
joyment and for a removal ; and in case of exhaustion 
of the mine during the term power was reserved to 
the lessees to give up possession at the end of five 
years, or at any time afterwards on twelve calendar 
months’ notice, with a clause giving jwwer to refer 
all differences to arbitration, to be pleaded in bar 
of any legal proceedings. The bill, having set out 
the lease, alleged that of the three seams of coal and 
also “The Crank,” the “Two-yard” was the upper- 
most, “The Crank,” “Brassey,” and “Main” fol- 
lowing, with an average of four, two, four, and seven 
feet odd of workable coal, containing altogether 
about 9,000,000 tons, dipping from west north-west 
to east south-east at a fall of one in seven. That 
the defendant company were lessees of the Brymbo 
mine under the Marquis of Westminster, and had 
sunk pits, &c., on his estate, and by means of a 
down-brow driven into the “Brassey” having 
prov'ed the Gwersylt coal for 860 yards and proved 
its quality in 1862, worked that scam without the 
others, but even that of .late in a very trifling way. 
That in the latter part of 1864 Mr. Isaac Shore, the 
plaintiffs* agent, called attention to this fact, and 
the plaintiffs being advised that the working was 
not in accordance with the lease, Messrs. Coverdale 
and Co., the plaintiffs* solicitors, wrote to thee 
defendant company on the subject, to which Mr. 
Napier, the secretary, replied that he could satisfy 
them that it was. jSndeavours had been made to 
settle this question, but without effect, and this 
suit was instituted, and the bill several times 
amended, and several answers put in. 

The defendants had given notice of arbitration, 
and a deed to settle all differences had actually been 
determined on, but the proposed settlement went 
off, a long correspondence having taken place. The 
bill being filed in January 1866, in February the 
case was argued upon the motion for the injunction 


r before Vice-Chancellor Kindersley (2 Drew & ^jn. 
\352 ; 11 L. T. Bep. N. S. 728), who refused it, 
making the costs of the defendants costs in the 
cause : which now came on at the hearing, the bill 
having been four times amended, and there being a 
great deal of evidence. The bill charged that the de- 
fendants had not worked the mine according to the 
lease, the workings having been altogether illusory ; 
and from 1862 to 1868 only an acre and three-quar- 
ters of the “ two-yard ** and 18 acres of the “ Bras- 
sey’* having been worked, the “ Crank ’* and “ Mi.in’* 
not having been worked at all, and the quantity not 
exceeding 1 10,000 tons, and not one quarter of tbe 
quantity worked from the Brymbo mine ; and if 
the defendants continued to work as they had done 
not more than one-twelfth of the coal would be 
gotten within the term of the lease. That the beda 
of ironstone were very valuable,* and that they had 
not been virtually worked at all ; but that if the 
defendants had worked the -coal and ironstone ac- 
cording to the lease, royalties would have been pay- 
able to a very large amount, and, owing to the de- 
fendants* neglect and default, the plaintiffs had suf- 
fered a great pecuniary loss. 

The bill then charged that the defendants were 
bound to work all the seams, whereas they did not 
commence working at all until five years after the 
date of the lease, and nine months after the filing of 
the original bill, not having been prevented by 
strikes and casualties. There was then a general, 
charge traversing the terms of the covenant as to 
working the mines uninterruptedly, &c. The de- 
fendants by their answers insisted that they were 
working the Gwersylt mine precisely as they were 
working the Brymbo, but that they were at liberty 
to work one seam and leave the others as they 
thought convenient. That they had hitherto been 
unable, from the depressed state of the coal trade, 
to fiud a market for a larger quantity of coal than 
they had worked from the plaintiffs* mine ; and that 
they intended to carry on the works according to 
the lease, but had not had time. In the evidence 
the question of sinking pits Qione having been sunk) 
was brought prominently forward, Messrs. Shone, 
Cadwallader, and Livesey, for the plaintiffs, depo- 
sing that pits ought to be sunk, whereas the defen- 
dants submitted that, according to the terms of the 
lease, it was at their option to do so or not as they 
thought proper ; and inasmuch as they had regularly 
paid the dead rent, that was all that could be re- 
quired of them. It was in evidence t^at the defen- 
dants had given notice to take a piece of land for 
the sinking of a pit, but that was all ; nothing had 
been done with respect to it further. 

Ghsse, Q. C., and Nalder, for the plaintiffs, con- 
tended that the defendants were in fact simply 
keeping the Gwersylt coal and ironstone out of 
the market. They were working the Brymbo mine, 
and virtually doing nothing in that of the plaintiffs*. 
The lease distinctly bound them to #ork uninter- 
ruptedly, efficiently, and regularly, and it was im- 
possible upon the facts to say that they had dono 
either. For the purpose of working properly it was 
sworn that pits were necessary, and they had 
not sunk one; and the consequence of allowing 
lessees of a mine thus entirely to disregard the pro- 
visions of their lease would be that they were only 
bound to pay the dead rent, and might never work 
or, having worked, shut up the mine. It was a 
fraud upon the plaintiffs thus to evade the lease ; 
and that was a substantial equity upon which the 
court would give relief. A reference to chambers 
would immediately determine the question whether 
the mine was worked according to the covenant, as 
the court could call in skilled persons who would 
give their opinion. 

Tipping v. Echersley, 2 Kay & J., 264; 
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Hood Y. The London^ Chatham, and Dover Rail- 
way Company, 2 De G. J. & S. 568 ; 

Hood V. The North-Eastern Railway Company, 
L. Rep, 8 Eq. 666 ; 20 L. T. Rep. N. S. 070. 

Lytton y. The Great Northern Rahway Company, 
2K.&J.394; 

Saunderson y. The Cockermouth and Workington 
Railway Company, 19 L. J., N. S., 503, Ch. ; 

Wilson V. Furness, 21 L. T. Rep. N. S. 553 ; 

Anon., 1 Ambl. 209. 

Cotton, Q. C., and Freeling, for the defendants, 
insisted that the court had no jurisdiction on this 
question ; it was entirely the subject for an action 
for breach of covenant, assuming that there had 
been one, which was not admitted. Such a bill as 
this was without precedent. If, however, the court 
should think that there was an equity, on the con- 
struction of the lease itself, there was no obligation 
whatever to sink pits ; it was entirely optional, and 
the payment of royalties was only in case the pits 
should be sunk and the minerals gotten. Assuming, 
next, that it was not optional, the defendants on the 
evidence were w'orking as well as the state of the 
market and the capabilities of the mine would allow 
them, and not less eflSciently than they were work- 
ing the mine adjoining. Having power by down- 
brovr or in-stroke, it was quite unnecessary to sink 
pits ; and, as to the ironstone, there being no obliga- 
tion to work it, they had no machinery, blast-fur- 
nace, or other means of manufacturing it. The 
lease was entirely permissive ; it gave power simply, 
without compelling anything but the payment of 
the rent, and that part had been punctually ob- 
served. 

Dickinson's case, 15 Bea. ; 

Soft Hies V. Edge, John. 669. 

Gkisse, Q. C., in reply, referred to 

Rogers on Mines, 574 ; 

Green v. Sparrow, 3 Swanst. 1 ; 

Ridgway v. Smee, Kay, 627. 

The Vice-Chancellor. — This case has been 
most elaborately and ably argued, everything that 
learning and ingenuity could suggest having been 
brought forward oc behalf of the plaintiffs. This 
case raises points of great unimportance, not only to 
the parties, but also that large class of the commu- 
nity engaged in mining operations. [The V.C. re- 
ferred to tjie facts.j The rights of the parties 
must depend on the legal contract between them ; 
'but in considering this it is not unimportant to look 
at their position and the circumstances leading to 
the execution of the lease. The father is a gentle- 
man advanced in life, the son a captain of engi- 
neers, and probably skilled in his profession, and 
they were, under a disentailing deed, seized in fee 
of the Gwersylt Estate. The defendants had for 
some years worked the Brymbo Mine, adjoining 
the Gwersylt, apparently with adequate capital, 
and successfully, the coal measures inclining to- 
wards the defendants’ mine, which was therefore at 
a greater depth. In 1859 a contract for a lease was 
entered into and formed, in some sense, a key to 
the interpretation of the lease itself. It is obvious 
that the Brymbo coal had proved good, but that 
doubts were entertained as to the working condi- 
tion of the minerals under the Gwersylt sstatc ; 
whether they were not subject to faults and dis- 
turbances, which was principally the causa that the 
mine had not been worked earlier. If it was with- 
out faults it was a most valuable proj^rty, for it 
is clear on the evidence that it would yield not less 
than 900,000,000 tons, or between 600 and 600 tons per 
diem, producing a very large income. Of these 
doubts the contract for a lease is conclusive evi- 
dence, for it provides that the lessees shall have two 
j^ears to prove the existence of the coal. It then 


proceeded in details as to payment of the royalties, 
&c., on which there ij no question ; but the effect 
was that, whether the lessees found coal or not, 
they might determine the lease at a time fixeA 
The coal proved workable, and the rights were 
finally determined by a lease. [The Vice-Chan- 
cellor referred to it]. This lease contains a power 
which for many years was considered not to be a 
necessary incident to a mining lease, namely, to work 
by “ in-stroke,” but that power the defendants have 
by this lease. The clause providing that in case 
they should sink pits and shafts they should pay a 
rent of lOOOf. after two years,” is most material. 
Upon this and the other clauses relating to pits and 
working the mine, it is contended that there is an 
obligation to sink pits. No doubt common sense 
points out that, in the case of an unopened mine not 
adjoining another, there is no other mode of work- 
ing it but by pits ; but I confess I have no hesita- 
tion in coming to the conclusion in this case, that 
the object of the lessors, although their views arc 
now altered, was to discourage the sinking of pits, 
as clearly appears by the increased rent to be paid 
in that event. Then follows the liberty to sink pits, 
&c., and the covenant to work so much relied upon. 
[The Vice-Chancellor read the covenant]. It is 
admitted that from the execution of the lease, the 
rent of 7201 was regularly paid, but, considering 
that in 1862 the Existence and nature of the coal 
was proved, the plaintiffs expected large mining 
operations, and were disappointed that such was 
not the result ; and that they neither got, nor were 
likely to get, more than the sleeping or dead rent 
of 720L a year. It is clear that, in order to work up 
to this rent, the getting of eighty or ninety tons per 
day w’ould be necessary ; but there was no difficulty, 
having regard to the acreage, of working 300, which 
would have given a royalty of 5 guinea.s, oravery large 
rent ; but it is admitted it was not worked even up 
to the rent within 2000/, and that the defendants 
might work, therefore, for some time, without pay- 
ing anything more. At the same time, the plaintiffs 
ought to have borne in mind the doubts entertained 
at the inception of the contract ; and hence they 
ought to have considered that 720/. was a large 
additional rent with the surface of the estate un- 
touched, so that the existence of a mine could not have 
been suspected. The question, however, is, whether 
anything took place justifying the institution of this 
suit? lamofopinion that the plaintiffs’ dissatisfaction 
was not as to the mode but the extent of the work- 
ing, and if they had been satisfied as to that, I feel 
certain this bill would never have been filed. In 
other words, they expected to receive large royalties, 
and hence the question of sinking pits never occurred 
to them, and neither party desired that they should 
be sunk. The original bill raised the question, but 
it does not allege that the defendants should be re- 
quired to sink pits ; but the evidence is directed to 
this point, and if the views of Mr. Shone and Mr. 
Cadwallader are correct, the lessee should have 
thrown upon the defendants the obligation to sink 
them. [The Vice-Chancellor referred to the evi- 
dence.] I think Mr Shone’s evidence is well 
founded, and that the mine never will be advan- 
tageously worked without pits ; but it does not 
follow that the defendants arc required to do so. I 
think under the lease the plaintiffs have no right to 
require them to sink pits, although it was no doubt 
their meaning. This evidence, and the amendments 
of the bill are all directed to this obligation, and it 
is contended that it was not contemplated to have 
the mine worked otherwise than by pits ; and that 
proper and efficient working indicates that mode. 
As I have already said, no doubt that is the only 
mode in which a mine can be efficiently worked, and 
I agree with Mr. Shone and the other witnesses, and 
with the plaintiffs’ counsel’s contention in that re- 
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spect ; but the question is not whether the mine can be 
worked with the greatest possible advantage by pits, 
but what are the rights of the parties under this 
lease ? That lease does not throw on the defendants 
the obligation to sink pits, but it does contain a 
covenant uninterruptedly, efficiently, and regularly 
to work the mine ; what the plaintiffs or the defen- 
dants knew about the property signifies nothing. 
Much stress has been laid on the fact that the 
defendants have not efficiently worked the mine, 
and the small quantity of coal* raised is relied upon 
in support of that argument. No doubt, if the rent 
bad been fixed at 3000/. instead of 720/. a year, the 
lessors would have cared little what the working 
was ; but the case comes back to the question of 
what obligation is thrown upon the defendants by 
the lease. The efficient working as to quantity is 
not the question, but whether it is a case for the 
interference of this court. If the parties consider 
the working insufficient, the remedy is not here, but 
in a court of law ; but, as I must put an interpreta- 
tion on the covenant, I invited counsel to tell me 
whether the lessees were, under it, obliged to work 
beyond the sleeping rent. The case of Green v. 
iSparrow (sup.) was cited, but it does not go to that 
jioint, but simply of a refraining from working ex- 
pressly' for a fraudulent purpose ; and Lord Chan- 
cellor King decided that it must be regarded as if 
the condition had been fulfilled and rent paid ac- 
cordingly ; but it does not decidT that there is an 
obligation to go beyond the sleeping rent. How 
could it be said what is enough to satisfy the cove- 
nant ? If the object was to secure a largo revenue, 
it was unfortunate that the plaintiffs were not differ- 
ently advised, and that the lease was not in a differ- 
ent form ; for there is nothing in this lease enabling 
me to say what quantity of coal per day or per annum 
would satisfy the covenant. Suppose I agreed to the 
plaintiffs’ contention, and referred it to chambers, 
and called in skilled persons, I should have as many 
opinions as there were mining agents examined ; it 
is impossible that the court can carry such a con- 
tract into execution. I am unable to see that there 
has been a breach of the covenant, and I am clearly 
of opinion that this is not the proper tribunal. In 
granting a reference it would be taking the manage- 
ment of the mine ; and although I agree that, if the 
contract had been not to sink a pit except in a 
particiflar place, an injunction could have been 
granted to restrain sinking anywhere else, it 
is clear that this court can neither inter- 
fere in the construction of a railway, the 
management of a brewery, or the carrying on a 
colliery, although it may appoint a receiver. It 
would 1)6 a violation of the principles of this 
court to make a declaration that this mine 
was not w’orked efficiently, as it 'would involve 
an interference which Lord Eldon held in 27ie 
Birmingham Canal Company v. Lloyd (18 Ves. 
515) not to be the province of equity, and he 
refused the injunction.. Now, the defendants are 
not working up to the sleeping rent. Under this 
lease are they obliged to do more than pay that rent 
or to work up to or beyond that rent, which is not a 
small one ? I asked for authority on this point ; I 
know of none, and none has been produced, and I i 
assume that none is in existence. In all cases of ^ 
mining leases, therefore, if the lessors desire to 
secure the working of a mine beyond the sleeping 
rent, they must insert a covenant throwing that 
obligation on the lessee. However inconvenient it 
may be, my opinion is that, provided the sleeping 
rent is paid, if there be a covenant to work effi- 
ciently, it is in the power of the lessees to keep the 
mine unworked, there being no’obligatioR on such a 
covenant to work beyond the sleeping rent. In ' 
order to induce lessees to work a higher rent must 
be fi^ed. That is the fair construction of this lease. 


Sanderson. [V.C, M. 

and I think the litigation has miscarried. As to the 
minor points, the mode in which the veins should be 
worked was, in fact, decided by Vice-Chancellor 
Kindersley, who refused the plaintiffs their costs, 
and therefore considered the working not improper. 
The defendants have worked both mines in the 
same way, and there is no suggestion as to an im- 
proper working of the Brymbo. As to the iron- 
stone, there are neither furnaces to manufacture it, 
nor a sale forj it .if it is gotten, therefore, it is 
absurd to say that there is an obligation to work it ; 
there is none. The bill must therefore be dis- 
missed ; and, considering how nearly the parties 
came to an arrangement, I consider the suit ought 
not to have been proceeded with, and, therefore, I 
must dismiss it with costs. 

Solicitors for the plaintiffs, Coverdate^ Lee, Collyer- 
Bristow, and Withers. * 

For the defendants, W. Raimondi. 


Thursday, Jan. 13. 

Stewart v. Sanderson. 

Will — Construction — Direction to appropriate-— Insuffi- 
cient appropi'iation. 

A testator directed his trustees, out of the proceeds of 
the sole of his estate, to appropriate 15,0001, and 
to invest the same, and pay the income thereof to his 
wife for her life, and after her death he gave the 
15,000/. in trust for his children equally, and the 
residue of his estate amongst his children in unequal 
proportions. The widow and the trustees entered into 
a written agreement to appropriate certain railway 
preference stock and other securities of the value at 
the time of the appropriation of about 15,000/. to 
represent this fund. At the death of the widow the 
securities comprised in this agreement had considerably 
fallen in value. 

Held, that the residuary estate must malce good the 
dejiciency in the fund thus set apart. 

George Gillespi^ by his will dated in Jan. 18C2, 
gave all his real and personal estate to certain 
trustees upon trust for sale, and out of the proceeds 
to lay out and invest, or continue invested, a sum of 
15,000/. in or upon Government, real, or personal 
secuiity, or in such stocks, funds, or shares as they 
might in their absolute discretion think fit, and to 
pay the interest, dividends, and annual income 
thereof to his wife for her life ; and subject thereto 
the testator declared that his executors should stand 
possessed of the 15,000/., or the securities upon 
which the same might be invested, upon trust for 
such of his children as shouhl attain the age of 
twenty-one, in equal shares. The testator gave the 
residue of his property in the proportion of three- 
tenths to each of his sons, and two-tenths to each 
of his daughters. 

The testator died in January 18G3. In March 
18G4, the widow and his executors and trustees 
entered into a written agreement whereby it was 
declared that the stocks and shares specified in the 
schedule thereto being of the estinmted value of 
14,000/. should be considered as set apart for Mrs. 
Gillespie’s benefit in full performance of the trust or 
direction in the will contained to lay out or in- 
vest or to continue invested the sum of 16,000/. 
The schedule conmrised preference stocks in dif- 
ferent railways. The agreement recited so much 
of the will as related to the widow’s life interest in 
the 15,000/., and that she had requested the execu- 
tors and trustees to join with her in setting apart 
that sum for her benefit. The widow died in 
January 18G9, and the shares and securities 
had become considerably depreciated in value 
since the date of the memorandum of agree- 
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meat. Upon the widow’s death a suit was insti- 
tuted for the administration of the testator’s 
estate. The bill stated that questions had arisen 
between the plaintiffs and the defendants, being the 
children of the testator, as to whether the rauway 
preference shares above mentioned were to be deemed 
and taken to have been absolutely appropriated to 
answer the said sum of 15,000/., or whether the 
15,000/. ought now to be set apart andiiduly invested 
to answer the trusts of the will. The bill prayed for 
a declaration that the trustees ought to set apart 
and invest the sum of 16,000/. in or upon Govern- 
ment, real, or personal security, to be field by them 
upon the trusts of the will. The main question was, 
whether the agreement was such an appropriation of 
15,000/. as would bind the children and reversioners, 
or a mere temporary arrangement between the 
tenant for life an^ the trustees. The securities 
comprised in the agreement were now less in valne 
by 3000/. than they were at the time of the appro- 
priation. There was no evidence as to whether the 
preference shares so set apart were perpetual or 
redeemable. 

inoe, for the plaintiff, one of the daughters of the 
testator, maintained that the agreement was a 
temporary arrangement only, made with a view of 
securing the widow's income. 

BarOswell^ for other daughters, supported the same 
view. 

<7. Hallf for the trustees and residuary legatees, 
being the sons of the testator, contended that there 
was a complete and final appropriation of the 
securities to answer the 15,000/. The trustees had 
no power to postpone the appropriation, and, if they 
had done so, they would have been guilty of breach 
of trust. 

The ViCB-CiiANCELLOK said there was no valid 
appropriation. In the absence of evidence to the 
contrary, he should assume that the shares were 
liable to be paid off. The doctrine of the court 
was ffiat an appropriation to be b]nding must be in 
securities not liable to be redeemed or reduced in 
interest. The arrangement was in no way binding 
on the children, and a sum must be tiken from the 
residue to supply the deficiency. Declare that there 
has not been a sufficient appropriation of the 
15,000/., and that that sum or stocks, funds, or 
securities, equal in value to such sum, should be set 
apart or appropriated. Declare that it is for the 
benefit of the plaintiff and the infant defendants to 
elect to give effect to the will. Costs of all parties 
as between solicitor and client out of the residuary 
estate. 

(Solicitors, Chester and Urquhart. 


Friday, Feb. 25. 

Re Halsey’s Estate. 

Pi'actke — Affidavit of title — Cons. Ord. xxxiv, r. 3. 

IfViere a tenant for life was too infirm to make an 
aj^ayit of title on a petition for payment to him of 
the dividends of purchase^ money paia into court by a 
railway company, an affidavit made by his solicitor 
was held to be sufficient. 

^ This was a petition by a tenant for life for the 
investment of purchase* money paid into court by a 
rmlway company, and for payment to him of the 
dividends. 

The tenant for life was too infirm to make an 
affidavit of title as required by Cons. Ord. xxxiv, 
r. 8, which was accordingly made by his solicitor. 

IF. Pearson, for the i>etitioner, now asked that an 


affidavit of title by the tenant for life might be dis- 
pensed with, and cited 

Be Smith's Leaseholds, 14 W. R. 949. 

The Vice-Chancellob made the order on the- 
solicitor’s affidavit, and dispensed with an affidavit 
by the tenant for life. 

Solicitors for the petitioner, Vizard and Co. 

V. C. JAMES’S COURT. 

Reported by W. H. Bbmmet, Esq., and Hon, Bobbbt Butlxs,. 
Barristors-at-Law. 

Friday, Jan. 21. 

Isaac v. Hughes. 

Voluntary settlement — Power of appointment by will,, 
under — Release of power — Resettlement-^Will. 

A., by a voluntary settlement, made in 1837, settled' 
certain real and personal estates upon himself for /«»• 
life, then upon his wife for life, and then upon such 
trusts as he should by will appoint; and in default o 
such appointments, upon trust for all his children. He 
had four children by his then loife. She died. The settlor 
in 1848, by another voluntary instrument, released 
his power of appointment, surrendered his life estate 
to the trustees of the settlementof\%Z7,for the benefit 
of his four children — whom he named — resettled the 
property, and covenanted not to defeat the trusts of 
that settlement. The settlor married a second wife, by 
whom he had seven children. He made a will devising 
all his real and personal estate to his widow for life, 
and after her death to his seven chMen by her. He 
died in 1866 ; 

Held (1) that the deed of 1848 was a valid release of 
the power of appointment by will contained in the 
settlement of 1837 ; and (2), that the children of both 
marriages were cestuis que trusts of the settlement 
0/1837. 

This suit was instituted by the trustees of a 
voluntary settlement to ascertain the rights and 
interests of all parties under it. By the settlement 
which was dated the 25th May 1837, and made- 
between Charles Hughes (hereinafter called the 
settlor) and Mary Ann his wife of the one part, and 
the plaintiffs of the other, after reciting inter alia 
that the settlor had received the sum of 400/. J[of 
his wife’s money since his marriage, and was 
desirous of settling certain real and personal 
estates for the benefit of himself, his wife and' 
children upon the trusts thereinafter mentioned. It 
was witnessed that in consideration of the premises 
the settlor conveyed and assigned to the plaintiffs, 
their heirs, executors, administrators, and assigns, 
the real and jkrsonal estates in the settlement 
particularly described, to hold the same upon 
trust during the joint lives of the settlor and his 
wife for ^uch persons, estates, and interests as the 
settlor and his wife should, as therein-mentioned, 
jointly appoint; and in default of and subject 
to such joint appointment, upon trust for the 
settlor for his life, and after his death upon 
trust for his wife for her life, and after the 
tieath of the survivor of them “ upon trust 
for such person or persons, and for such es- 
tate or estates, interest 'or interests, absolute or 
conditienal ... as the said Charles Hughes 
[the settlor] by his last will and testament in 
writing, or any codicil thereto . . . should 
direct, limit, or appoint, and in default of such 
appointment . . . upon trust for all and every 
the child and children of the said Charles Hughes 
[the settlor], if more than one, in equal shares,” to 
be paid to them in such manner and at such times 
as in the said indenture of settlement was men- 
tioned. Mary Ann Hughes died in 1 841 leavinit 
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four children, the issue of her marriage with the 
settlor. 

By an indenture of the 26th Nov. 1848, and 
made between Thomas Hughes of the first 
part, the settlor of the second part, and the 
plaintiffs of the third part, after reciting that 
there were the four children (naming them) 
of the settlor and his late wife, it was wit- 
nessed and agreed that the settlor should, for the 
consideration then mentioned, and the settlor did 
thereby surrender bis life estate in the aforesaid 
trust, estates and premises, and released and ex- 
tinguished the power given to him of disposing of 
the same by will. The trust estates and premises, 
as also a sum of 1000/. secured on his life, as in the 
indenture now in statement mentioned, were re- 
settled upon such and the like trusts and powers, 
for the benefit of his said four therein-named chil- 
dren by his said late wife, as were declared in 
the firstly -stated indenture. The plaintiffs were 
also thereby appointed trustees thereof, and by 
it the settlor covenanted w'ith them that he would 
not make any will or codicil whereby the aforesaid 
trusts might be defeated or impeached. In 1848 the 
settlor married the defendant, by whom he subse- 
quently had seven children. 

The settlor by his will, dated the I3th Dec. 1866, 
devised and bequeathed to the defendant Ann 
Elizabeth Hughes, all his real and personal estates 
for her life, and after her decease he directed the 
same to be sold and the proceeds thereof to be 
equally divided between the seven children, the 
issue of his marriage with the defendant, or such of 
them as should be living at her decease, share and 
share alike, but in case any of his said children 
should be then dead leaving issue, then he directed 
that such issue should be entitled to his or her 
deceased parent's share. And ho appointed his said 
wife, the defendant, and Katherine Sarah Jones 
joint executrixes of his said will. The settlor died 
on the 14th Dec. 1866. 

In that state of circumstances the questions 
were, whether the deed of the 25th Nov. 1848 was a 
valid release and extinguishment of the power of 
appointment ? whether the children of the first 
marriage alone were intended to bo benefited by 
tlie settlement of 1837 ? or whether it extended to 
the settlor’s children by the subsequent marriage. 

Charles Walker was for the plaintiffs. 

. E.E. Kay, Q. C. and Vincent were for the children 
of the first marriage. 

Amphlettf Q. C. and Lawrance were for the widow. 

Karslake^ Q. C. and F, Cates were for the children 
of the second marriage. 

The Vice-Chancellor was of opinion, first, that 
the deed of the 25th Nov, 1848 was a valid release 
and extinguishment of the power of appointment ; 
and secondly, that the trusts of the deed of 1837 
extended to the children of the second marriage os 
well as those of the first. 

Solicitors for the plaintiffs, JansoTt, Cobh^ and 
Pearson. ^ 

Solicitor for the defendants, W. Elgood. | 
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COURT OF QUEEN’S BENCH. 

Reported by T. W. Saunders and J. Shortt, Esqra., 
Barristors-at-Law. ; 

Nov. 24, 1869, and Jan, 20, 1870. 

Reg. V, Pri«e and others (Bridgewater Com- 
missioners) ; Exports Lovibond. 

Commissioners for inquiry into corrupt practices at elec- 
tions — Their decision refusing a certificate to a 
icitness revieivable— Their 'duty in taking evidence — 
15 16 Viet. c. 57—26 Viet. c. 29, s. 7. 

Semble, the decision of commissioners of inquiry as to the 
existence ofi-corrupt practices at elections, refusing a 
certificate of indemnity to a wit^iess examined before, 
them on the ground that he had not answered questions 
in the manner provided by sect. 7 of the 26 Viet. c. 29, 
IS reviewable by this court. 

Where, therefore, H. L, was examined before such com- 
missioners, who refused to grant him such certificate on 
the above-mentioned ground, this court, upon an appli- 
cation for a mandamus commanding them to grant it, 
being satisfied that he had in fact answered so as to 
be entitled to such certificate, made the rule absolute. 

This was a rule calling upon Edwin Plumer Price, 
Thomas Chisholm Anstey, and Charles Edwartl 
Coleridge, Esqrs., the commissioners appointed pur- 
suant to the provisions of 15 & 16 Viet. c. 57, for 
the purpose of making inquiry into the existence 
of corrupt practices in the borough .of Bridgewater, 
to show cause why a writ of mandamus should not 
issue directed to them commanding them to grant 
to Henry Lovibond a certificate of protection and 
indemnity pursuant to the statute of the 26 Viet, 
c. 29, s. 7. 

By sect. 8 of the 15 & 16 Viet. c. 57, “An Act to 
provide for more effectual inquiry into the exist- 
ence of corrupt practices at elections for members 
to serve in Parliament,” it is enacted that , 

It shall be lawful for such commissioners by a summons 
under their hands and seals, or undei* the hand nud seal 
of any one of them, to require the attendance before them 
at a place and tipe to be mentioned in the summons, which 
time shall be a mwonable time from the date of such sum- 
mons, of any person whomsoever whoso evidence in the 
judtfmeut of such commissioners or commissioner may he 
material to the snbject-niattcr of the inquiry to be made 
by such commissioners, and to require all persons to bring 
before them such books, papers, deeds, and writings as to 
such commissioners or commissioner appear necessary for 
arriving at the truth of the things to he uninired into by 
them under this Act ; all which persons shall attend such 
commissioners, and shall answer all questions put to them 
by such commissioners touching the matters to be inquired 
into by them, and shall produce all books, papers, deeds, 
and writings required of them, and in their custody and 
under their control according to the tenor of the summons, 
provided always, that no statement mode by any person in 
answer to any question put by such commissioner shall, 
except in cases qf indictment for perjury committed in 
such answers, be admissible in. evidence in any proceeding 
civil or criminal. 

By sect. 7 of the 26 Viet. c. 29, “An Act to 
amend and continue the law relating to corrupt 
practices at elections of members of Parliament,” it 
is enacted that 

No person who is called as a witness before any election 
committee or any commissioners appointed in pursuance of 
the Act of the sessions holden in the fifteenth and sixteenth 
years of the reign of Her present Majesty, chapter fifty, 
seven, shall be excused from answering any question relating 
to any oormpt practice at or connected wfth any election 
forming the suqject of inquiry by such committee or commis- 
sioners, on the ground that the answer thereto may crimi- 
nate or tend to criminate himself, ilhrovlded always, that 
where any witness shall answer every question relathig to 
the matters aforesaid which he shall be required by mch 
committee or commissioners (as the cose may m) to 
answer, and the answer to which may criminate or tend to 
criminate him, he diall be entitled to receive the com- 
mittee under the hand of their clerk, or from the com- 
missioners under their hands (as the case may be) a oer- 
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tificate that such witness was npon his examinatioa required 
by the said committee or oonumssioners to answer questions 
or a question relating to the matters aforesaid, the ansiaer 
or answers to which criminated or tended to criminate him, 
and had answered nil such questions or such question ; 
and if any information, indictment, or action be at 
aur time thereafter ponding in any court agrainst such 
witness for any offence under the Corrupt Practices 
Prevention Acts, or for which he might have been 
prosecuted or proceeded against under such Acts, 
committed by him previously to the time of his giving 
his evidence, and at or relative to the election concerning 
or in relation to which tbe witness may have been so era* 
ntiued, the court shall, on production and proof of such 
certificate, stay the proceediugs in such last mentioned 
information, indictment, or action, and may at its discretion 
award to such witness such costs as he may have beeu put 
to in such information, indictment, or action: provided 
that no statement made by any person in answer to any 
question put by or before such election committee or com- 
missioners shall, except in cases of indictments for perjury, 
be admissible iu evideuce in any proceediugs, civil or 
criminal. • 

The Attorney- General (Sir R. P. Collier), the 
Solicitor- General Sir J. U. Coleridge), and Archibald 
shewed cause and contended, first, That the answers 
of Mr. Lovibond were not such as to entitle him to a 
certificate ; secondly, That this court would not re- 
view the decision of the commissioners, which 
therefore must be taken to be final. 

The court desired that the argument should in 
the first instance be confined to the first question, 
since, should that be decided against the applicant, 
it would be unnecessary to argue the second ques- 
tion. The argument therefore j)roceeded upon the 
first point alone. 

II. James, Q.C., and T. W. Saunders were heard 
upon tills point in support of the rule. 

The court having intimated that before deciding 
the first question, they should like to have the 
opportunity of looking through the w'hole of the 
examinations, the rule was enlarged until Ililiary 
Term, when the Lord Chief Justice stated that the 
court desired to hear the second question argued. 

Jan. 20. — The Attorney- General, the Solicitor- 
General, and Archibald were heard in support of 
their second ground of objectiofl, namely, that the 
decision of the commissioners is not reviewable. 
The commissioners before deciding whether or not 
they will grant their certificate, have to determine 
two questions. First, lias the witness answered the 
(luestions put to him ? Secondly, Did the questions 
tend to criminate him ? If the commissioners had 
to exercise a judicial jurisdiction, this court will 
not interfere to force them to exercise it in a parti- 
cular way. [Blackburn, J. — You must contend 
that in every case the refusal of the commissioners 
to grant a certificate is final and conclusive.] That 
is so. ^ The commissioners must have such a power, 
as it is impossible for this court to form an opinion 
as to the conduct of a witness. [Cockdurn, C. J. — 
Suppose the commissioners refuse a certificate when 
it manifestly ought to be granted ?] The commis- 
sioners can bo the only competent judges as to 
whether or not tlie certificate should be granted. 
[CocKBURN, C. J. — Suppose that we are of opinion 
that as a mAtter of fact the answers are satisfactory; 
is the decision, of the commissioners to he final, when J 
the Act says, “ he shall bo entitled to receive a certlfl- ^ 
cate ?’* The certificate is to say that the witness 
was, upon his examination, required to answer ques- 
tions the answers to which would crimiuate him, 
and that he had answered all such questions. How 
could the commissioners grant such *a certificate 
when they were of opinion that he had not answered 
such questions ? [Blackburn, J. — It turns upon 
whether the Legislature has not left the ultimate 
decision to a jury. As the law stood, upon the 
former statute it would seem that the commission's 
had a discretion, hut by the late statute it would 


appear that they hare no longer any discretion.] It 
realljr comes to this, whether or not there has been 
any judicial decision. An issue which may raised 
upon the mandamus as to whether or not the wit- 
ness has properly answered the questions, could not 
*be conveniently submitted to a j ury. [Mellob, J. 
— ^There may be difficulties, but then the question is,, 
did the Legislature intend that the judgment of the 
commissioners should be final. Cockdurn, C. J.— * 
The Legislature may well have considered that this 
court would not interfere with the decision of the 
commissioners except in cases where they had clearly 
gone wrong. Lush, J. — Does not the late Act give 
the witness in express terms a right to a certificate 
if ho answers the questions? The change in the 
language in the two Acts would seem to indicate 
the distinction, between the moral and the legal 
right to the certificate.] But from the nature of 
the case the commissioners alone can reasonably 
decide as to whether or not the questions have been 
answered. This court will not interfere where a 
discretion is given to a particular body to decide : 

Reg. V. Kensington, 12 Q. B. 654 ; 

Ex parte King, 7 East, 91. 

The Legislature could not have intended the decision 
of the commissioners to be subject to be reviewed 
by this court, for it places their decision upon the 
same footing as that of a committee of the House 
of Commons, and clearly in the latter case no 
mandamus would lie. 

II. James, Q. C. and T. W. Saunders in support 
of the rule.— If the arguments on the other side 
are well founded, a witness, notwithstanding he had 
really answered all the questions, might be de- 
prived of his certificate, and so be exposed to very 
severe penalties, having himself no power to cross- 
examine a single witness before the commissioners, 
or adduce any evidence in support of his state- 
ments. Where a tribunal has a discretion, there 
no mandamus will lie. This application, however, is 
not for the purpose of reviewing a discretion, hut 
to compel the giving of a certificate upon grounds 
which entitle the party to it. There w’ould be no 
greater difficulty in trying an issue of whether or 
not the witness had truly answered, than a charge 
of perjury. Unless, indeed, the court can review 
the decision of the commissioners in a case where 
they have clearly gone wrong, an honest witness 
would be wholly without remedy. 

CocKiiuRN, C. J. — This rule for a mandamus n:u3t 
be made absolute. Two questions present them- 
selves for our consideration — the first, whether there 
is reasonable ground to submit for further conside- 
ration and decision the question whether Mr. Lovi- 
bond has answered the questions put to him so as 
to entitle himself to the certificate which the Act of 
Parliament says shall be given in such cases, the 
second whether, assuming that Mr. Lovibond was 
entitled to the certificate, this court can interfere 
by mandamus to compel the commissioners to give 
him a certificate. I am of opinion that upon both 
those questions there is quite enough to issue this 
mandamus, with a view that the matter may he put 
in train for further adjudication. I will take the 
legal point first. I quite agree with the learned 
counsel who has shown cause against this rule, 
that if the former statute of the 15 & 16 Viet, 
had still remained in force unaffected by subsequent 
legislation, this court could not have interfered, 
because I take the effect of the provisions of that 
statute to be this— that in inquiries conducted before 
these tribunals a party is no longer to have the privi- 
lege of refusing to answer a que.siion if the effect of” 
the question is to crinainate him, but that on the^ 
other hand he is to have immunity from further 
proceedings, crfminal or civil, to recover peualtieR^ 
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being instituted against him if he answers, or 
according to tlint statute makes discovery *’ of the 
facts as to which the inquiry is being held, and so 
answers to obtain a certificate from the persons who 
■fHe acting as judges in that inquiry. I think that 
upon that statute the immunity of the witness de- 
pends upon the granting of the certificate, and 
there being no provision that he shall be entitled to 
that certificate as of right, it was in the dis- 
cretion of the commissioners to grant it or not, 
and if the witness did not get the certificate 
he had no means of compelling tlic commissioners 
to grant it. It is, however, a very different ques- 
tion, as it appears to me when we come to consider 
the present statute, and I cannot help thinking, 
that when the Legislature in legislating in pari 
materia and substituting certain provisions in the 
more recent Act of Parliament for those which 
existed in the former, has under these circumstances 
entirely changed the language of the enactment, it 
must be taken to have done so with some intention 
and motive. In the present statute the party who 
is called upon in one of these inquiries, to answer 
questions tending to criminate him, and does answer, 
is by the terms of the statute entitled to have the 
certificate. It is true, that there are difficulties in 
the exercise of the jurisdiction of this court, in con- 
trolling the decision of the commissioners, or it may 
he a committee of the House of Commons, or it may 
be now of an Election Judge. I think, however 
with regard to an Election Jud^,?, that whereas at 
the time the statute passed no such jurisdiction 
existed, *we must read the statute with refer 
ence to the only two cases which it provided 
for, namely, a committee of the House of Commons 
and commissioners appointed to carry on such an 
inquiry as this. It is very true that there are 
difficulties, but on the other hand and more espe- 
cially in the case of the committee of the House 
of Commons, considering that as soon ns the com- 
mittee have made their report they are fundi officio, 
they cease to exist, and it would therefore be physi- 
cally impossible to apply the right to a mandamus to 
such a body as that. On the otlier hand, as the Act 
of Parliament distinctly says that the witness who 
has given answers shall be entitled to a certificate, 
where we have a body of persons in the shape of com- 
mis doners, who are stijl in existence, and to whom 
the process of this court may still attach, I do 
not see my way to the conclusion that because in 
the one case the exercise of the jurisdiction 
would be impossible, that therefore it is not to be 
exercised in the case in which it is possible. On that 
point, however, there may bo some room for doubt, 
some room for contesting the jurisdiction, but I do 
not think the doubt upon that question so strong as 
that we ought to decline to issue the mandamus upon 
the return of which the question of jurisdiction 
may be more fully considered and determined, and 
if necessary taken to error. I think that if in the 
present case we are satisfied that there is certainly 
sufficient reason for urging that the party is entitled 
to ask this court for that, primd facie a case is made 
out which requires further consideration. In such 
a case we ought not to hesitate to make the rule 
absolute for a mandamus upon which the law upon 
the subject may be hereafter more fully considered. ' 

Blackburn, J. — I quite agree in the result that 
this rule should be made absolute, and I quitS agree 
that there are two questions: first, one of pure 
law on the construction of the Act of Parliament. 
I perfectly agree with the learned counsel who 
argued against this rule, that where there is a dis- 
or^on, or indeed a discretion of an^ sort, given to 
a l^y of persons who are to exercise it, that though 
this court can require by mandamus the exercise of 
that discretion, it never can require its exercise in 


a particular way. They can order a court of quarter 
sessions to entertain a case and try whether or not 
a man is guilty, that would be a case for a jury ; or, 
which is a better illustration, order a magistrate to 
hear all the . evidence brought against a .man and 
determine whether ho will commit him for trial or 
not. The court could not order him to commit, 
because the magistrate has to make up his mind on 
that. Therefore, whenever it is a matter of dis- 
cretion, all we can do is to compel him to do his 
duty— that is, to take the matter into consideration, 
and deal with it afterwards. But where the common 
law or the Legislature has cast on a person the duty 
in a particular state of facts to do a thing, not to 
form his opinion or exercise a discretion, or the like, 
but to do it in a certain state of facts, then no doubt 
there is a preliminary inquiry whether those facts 
exist, and no doubt the party called upon to do his 
duty must to some extent exercise common sense, 
and see whether the facts do exist. Well, he must 
do that if the facts exist, and we have then the 
power on being satisfied that they have been so 
found, to issue a peremptory wondawMS ordering him 
to do the thing which the law makes it his duty to 
do. That being so, and it not being disputed by 
the counsel who argued, and the law being in my 
opinion well-established by numerous decisions, 
then comes the question under this statute, does the 
Legislature enact that the commissioners should 
exercise a discretion in granting a certificate that 
the questions had been answered ? If so, all that we 
could do would be to order the commissioners to take 
the matter into account; or does the enactment 
mean that if the facts do exist the commissioners 
shall grant a certificate, in which case, if we are 
satisfied that the facts do exist, then we should 
order that a certificate be given ? Now comes the 
question on the statute. The original Act is un- 
repealed, except as to the 9th and 10th sections, the 
former of which says, “Every person who gives 
evidence before the commissioners appointed under 
this Act to Diake such inquiry, and who upon such 
examination makes a true discovery to the best of 
his knowledge, touching all things to which he is so 
examined, shall be freed from all penal actions, 
forfeitures, punishments, disabilities, and incapa- 
cities, and all criminal prosecutions to which he 
may have been or may become liable or subject 
and then it proceeds — not in terms as a proviso, for 
it is a separate section, but it is in reality a proviso 
— that where any witness has been so examined he 
shall not be indemnified unless he receive from 
such commissioners a certificate under their hands 
stating that he has made a full disclosure. There 
is no doubt that the indemnity there was twofold : 
one, that he had really made a true discovery to the > 
best of his knowledge, which is a pretty extensive 
phrase, and the other that he should obtain from 
the commissioners a certificate that he had done so. 

think that the true construction as the statute 
then stood was, that the commissioners were to 
exercise a discretion, and that the court could never 
have compelled them under that statute to ^ do 
more than take those matters into consideration. 
But then the Legislature has for some reason, I 
cannot tell what, repealed those two sections, and 
instead of them it enacts, and the provision extends 
not only to commissioners of inquiry but to election 
committees, that [His Lordship read sect. 7, supra\. 
Then it is provided that the production of that 
certificate shall , put an end to all proceedings 
against him. Now, the words that I have read are 
quite different from those in the former Act. In 
the first place, instead of leaving it as it was 
before, applying it only to commissioners, thev 
have been applied to election committees as well, 
and no doubt there is a point on that which 
“ will presently refer to, and which to some 
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extent bears on the construction of the section 
There, instead of providing that it shall be a fhll 
disclosure of all he knew about the matters which 
are being inq^uired into, it enacts, that if he is asked 
questions the answers to which tend to criminate 
Mmself, and he does answer them, he is to be entitled 
to a certificate, though he may utterly have refused 
to answer and endeavour to battle with every matter 
of the inquiry that did not tend to criminate him* 
self: — as in the easel am suggesting, ''that a man 
answers frankly and lully to all questions, such as 
“Did you commit bribery ?” but when he is ques- 
tioned as a part of the inquiry which may be a very 
material one indeed, as “ Do you not know, or can- 
not you relate, circumstances which show that the 
candidates were parties to it, or that bribery was 
universal ?’* or other matters of that sort, he may 
baffle the comiqissioners completely, and yet be 
entitled to his certificate of indemnity. I do not 
think that the Legislature passed the Act thinking 
of that conclusion, and I only mention it because it 
is one of the reasons for the Legislature to consider 
whether the old Act- was not better than the 
new one which has been substituted for it. Then 
it goes on to say, not that he shall have no 
indemnity unless ho gets his certifleatei but it en- 
acts in express terms that he shall bo entitled to a 
certificate. Now it is highly probable that the 
Legislature were not thinking of the consequences 
which would follow from entitling him to a certificate 
absolutely, namely, that a jury might decide and over- 
rule the decision of the Election Committee in one 
case or the commissioners in the other— they probably 
were not thinking about that at all ; but they have 
used words which in the ordinary way of legislation 
would be proper and correct words to express that 
perfectly legal right to it, provided that the circum- 
stances exist, and I see nothing which militates 
against it. There are two arguments which I have 
listened to attentively against giving these words 
their natural meaning, namely, that if it is to be 
considered as a positive legal right, the Legislature 
could not have meant it, because when the witness 
has truly answered, it must inevitably require some 
consideration whether the commissioners will let him 
have a certificate or not, and they cannot be expected 
by the Legislature to put their hands and seals to a 
certificate of fact which though a jury under the direc- 
tion of a judge might think perhaps true, they them- 
selves would think false — that in reality from the 
very nature of the thing, when any person is required 
to certify facts which have happened before him, the 
Legislature must have meant to certify according 
to his belief — according to his judgment; that he 
was to tell them what he believed to be true, and 
that if he made a mistake he was not to be expected 
to tell what he thought to bo a falsehood, because, 
in reality he did not think it a falsehood. That 
argument is one which may raise some difficulty, but 
can hardly, I think, overrule the express words of 
the Act of Parliament. I quite agree with what 
my Lord threw out about the substitution of the 
election judge for the election committee, and that 
wo must look at the fact as if there was an election 
committee; and everyone who knows the practice 
of the House of Commons knows that when once 
the committee had given in their report to tlfe 
Speaker and had ceased to sit, there could not have 
been a mandamus calling upon them to review their 
decision. Then there was an argument that the 
Legislature could not have intended that its pro- 
ceedings should be reviewable by mandamus^ and 
could not have intended to make the granting of a 
certificate a perfectly legal right to be enforced by 
a mandamus. But I do not think that this argument, 
upon the whole, is sound. If the Legislature did 
make it a positive duty, the legal consequences 
would follow, namely, that it must be enforced where , 


it can be, although they have made it a positive 
legal duty where the writ could not be granted and 
enforced. There is strong ground for suspecting 
that the Legislature did not contemplate this conse- 
quence, nevertheless, if they have enacted that a 
witness is to be entitled to a certificate, then I think 
a mandamus ought to go, if the facts are established 
that ho really was asked questions tending to crimi- 
nate himself, and answered every such question. If 
that is so, I think he would be entitled to a certifi- 
cate, and a mandamus would go to enforce it. That 
is the opinion I have formed, and if I had to decide 
finally, I should decide to that effect. The writ 
must go, and if it is advisable, the question may 
be taken to the House of Lords. [His Lordship 
then reviewed the question whether Mr. Lovibond 
had answered satisfactorily, and concluded :] As it 
stands, I quite agree that the rule for the writ 
should be made absolute. 

Mkllob, J. — I am not at all insensible to the in- 
convenience which must necessarily result from the 
mode of trying the issues upon a writ of mandamtts 
if it should go, as our rule would authorise it to do ; 
but at the same time, notwithstanding those incon- 
veniences, I confess that I do not regret the change in 
the language of the present Act of Parliament as com- 
pared with the language of the former Act, because, 
having reference to the extraordinary consequences 
which follow from the refusal of the certificate, to a 
person who has been examined before the commis- 
sioners, and considering the policy of the law, which 
is to induce people to come forward and make a full 
disclosure of the corrupt practices in which they 
may have taken part, not for the purpose of coming 
upon them, but for the purpose, as Mr. James truly 
pointed out, to enable the Legislature to disfranchise 
and punish boroughs in which those corrupt prac- 
tices had extensively prevailed, I cannot help think- 
ing it is desirable there should be some means of 
reviewing the decisions which the commissioners 
had come to, and I cannot help thinking, at the same 
time, that the present case affords a sufficient reason 
for that. Now as to the construction of the statutes, I 
certainly have come to an opinion very satisfactory to 
my own mind, that the writ of mandamus is the remedy 
in this case. When I recollect the distinction in the 
language between the former Act and the present Act, 
I cannot help thinking that it must have been made 
for the purpose? of preventing the judgment of the 
commissioners on the sufficiency of the answers 
being conclusive. I can only say, if it was not 
altered without intention, it is a most unfortunate 
expression — the expression of the present section-— 
because the giving of the certificate is not made in 
any way to depend upon the answers being to the 
satisfaction of the commissioners. It is simply a 
question of fact — did he, or did he not ? — and that 
is the condition upon which the right to the certifi- 
cate depends. The section does not provide that 
the witness shall answer every question to the satis- 
faction of the commissioners, but merely that he 
shall answer every question relating to the matters 
aforesaid, which he may be required by the com- 
missioners to answer, and the answer to which may 
criminate or tend to criminate him. Now that 
being the state of things, if we are satisfied in point 
of fact that the inquiries which were made by the 
commissioners were answered so far as they were 
entitled to be answered, then the witness is entitled 
to his certificate ; and it appears to me m h matter 
of right he is entitled to it, and that being so, his 
true remedy is by mandcunus to compel the com- 
missioners to grant it in the event of their declining. 
Beyond all doubt the main questions were answered 
fully by Mr. Lovibond, and that being so, I think the 
commissioners ought to have given him a certificate. 

I think it is* highly politic to encourage witnesses 
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to come forward and give their evidence on full 
expectation that if they really do state all the facts 
which are required for the purposes of the inquiry, 
they ought to be entitled to an indemnity ; and 1 
think it would be serious indeed if it should be a 
prevailing impression that the commissioners may 
arbitrarily, and without review, refuse to give a 
witness his certificate. 

Lush, J. — After the elaborate judgments of my 
learned brethren, I do not think it necessary to say 
more than that 1 quite agree in thinking that the 
writ ought to issue. 

liu/e absolute. 

The Attoiney- General announced that he should 
enter a nolle prosequi in the proceedings against Mr. 
Lovibond. 

Attorney for the applicant, John Bishop^ 
street. 

Attorney for the commissioners. The Solicitor to 
the Treasury. 


Saturday, Feb. 12. 

Smith v. Sydney and otheus. 

Trespass — Hight of action where judgment set aside — 
Judgment regularly signed — Jurisdiction of master at 
chambers — 30 ^'31 1 7c/. c. 08, s. 1. 

A Judgment which has been regularly and in good Jailh 
signed, though for an amount greater than is actually 
due. although it is afterwards set aside, furnishes a 
defence to an action of trespass brought against the 
party who causes the defendant to be arrested under a 
ca. sa. sued out upon it. JSecus if the judgment has 
been signed irregularly or in bad faith. 

In order to determine whether the party who causes the 
arrest is a wrongdoer, the court will look and see what 
were the grounds on tchich the Judgment was set aside. 

T7'espass for false impi'isonment. Pleas, net guilty and a 
Justification under a ca. sa. upon a Judgment for 
341. Os. liephcation to second plea that the Judgment 
was irregularly signed for 341. Os., there being only 
IG/. Is. due, as the parties who sued out the ca. sa. 
well knew, and that for that cause it teas set aside by 
one of the masters of the court, and the money paid in 
excess of the amount due ordered to he repaid. He- 
Joinder, that the judgment teas regularly signed on the 
nonappearance of the defendant to a writ specially 
indorsed, and teas not set aside Jor irregularity. 

Held, that tJte judgment having been regularly signed, and 
not having been set aside for bacl faith, an action 
could not be maintained against the defendants who 
had caused the plaintiff" to be arrested under the ca. sa. 
sued out upon it. 

This was a demurrer to a rejoinder. 

The declaration was for an assault, illegal arrest, 
and faliw imprisonment by the defendants, H. M. 
Sydney, C. L. Hutchings, and Francis Romer. 

Pleas (1) not guilty, (2) that before the alleged 
trespass <to wit) on the 14th June 1860, in the 
Court of Bxchequer of Pleas at Westminster, the 
said C. L. Hutchings and F. Romer, by the conside- 
ration and judgment of the said court, recovered 
against the plaintiff 34A 9s., and thereupon, the said 
judgment remaining in force and unsatisfied, the 
said C. L. Hutchings and F. Romer, by the said 
H. M.*Sydney, their attorney, before the alleged 
trespasses (to wit) on the 28th June 18G9, sued out 
of the said court a writ of capias ad satisfaciendum, 
directed to the sheriff of Middlesex, whereby the 
said rijitfiff was commanded to take the plaintiff, if 
he shdpU be found in his bailiwick, and him safely 
keep, so that he might have his body before the 
barons of the said Exchequer at Westminster imme- 


diately after the execution of the said writ, to satisfy 
the said C. L. Hutchings and F. Romer the sum so 
recovered, with interest upon the same at the rate 
of 41. per cent, per annum from the said day on which 
the said judgment was entered. And the said writ 
was then delivered by the defendants to the sheriff 
of the said county to be executed, and thereupon the 
said sheriff, by virtue of the said writ, and whilst the 
same vras in force and within his said bailiwick, took 
the plaintiff and safely kept him according to the 
exigency of the said writ, which are the alleged 
trespasses in the declaration mentioned. 

Replication : First, joining issue on the first plea ; 
secondly, as to the second plea the defendants say 
that there is not Any record of the alleged judg- 
ment remaining in the said Court of Exchequer ^ 
thirdly, that the said judgment Avaa irregularly 
signed for the sum of 341. 9s., there being then only 
161. Is. due from the plaintiff to the defendants, 
C. L. Hutchings and F. Romer, as all the defendants 
then well knew ; and before this suit the said judg- 
ment was for the cause aforesaid by an order duly 
made by one of the masters of the said court set 
aside, and the money paid in excess of IGf. I 5 . to the 
sheriff by the plaintiff was by the said order ordered 
CO be repaid, less the costs of and occasioned by the 
application to the said master. 

Rejoinder, as to the third replication, that the 
said judgment was regularly signed in an action 
commenced by writ of summons by the said C. L. 
Hutchings, and F. Romer against the plaintiff, whe 
then resided within the jurisdiction of the said 
Court cf Exchequer, in which the said C. L. 
Hutchings and F. Romer claimed the sum of 
34/. l)s. as a debt due to them from the plaintiff, 
and the said C. L. Hutchings and F. Romer made 
upon the said writ of summons, and a copy 
thereof, a special indorsement of the particulars of 
their claim in the form contained in the schedule 
A. to the Common Law Procedure Act 1852 an- 
nexed, marked No. 4, and the plaintiff having been 
duly served with the said writ, and not having ap- 
peared thereto, according to the exigency thereof, 
the said C. L. Hutchings and F. Romer, on filing 
an affidavit of persdnal service of the said writ of 
summons, signed final judgment in the form 
contained in the schedule A to the said Act 
annexed, marked No. 5, for the sum indorsed on the 
said writ, and costs, which is the said judgment in 
the said plea mentioned, and afterwards in due time 
issued the said execution in the said second plea 
nientioned, and after the issuing of the said execu- 
tion, and the arrest and imprisonment of the plain- 
tiff thereunder, as in the said plea mentioned, the 
jplaintiff served the defendants with the following 
judge’s summons : 

Hutchinos and another V. Smith. — Let the plaintiffs* 
attorney or ogent attend me at my chambers in Bolls- 
gardens, on Monday next, at eleven o'clock in the forenoon, 
to show cause why the judgment signed Herein and all sub* 
sequent proceedings thereon should not bo set aside, and 
why the plaintiffs should not be ordered to repay to tho 
defendant the sum of 151., port of a sum of SOI,, and tho 
amount paid by the defendant for costs of action, execution 
and sheriff’s lees, on the ground that the only amount pay* 
able by the defendant was 161. and no more, and that such 
judgment was sigrned in absolute bad faith after a promise 
by the plaintiffs that no proceedings should be taken on the 
Writ, and after full notice to plaintiff’s attorney that 151. 
only was due. 

Dated tho 3rd day4>f July, 1869. 

Qeo. Bramwell. 

and made affidavit in support thereof, that at th3 
commencement of the said action, 16/. Is. only was 
due from him to the said C. L. Hutchings and F* 
Romer, and that he had paid to the said sheriff of 
Middlesex, under the said execution, the full sum 
recovered by the said judgment; and thereupon 
Master Johnson, one of the masters of the said 
court, made the following order:— 

Hhtchinos and another V, Skitu.— Upon hearing counsel 
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on both sides, and upon readings the two affidavits of Sidney 
S. Smith, and the affidavit of C. L. Hutchings, I do order 
that the judgment signed herein he set asid^; the mone> 
paid in excess of 161. Is. to the sheriff to be repaid, less the 
costs of, and occasioned by, this application. 

Dated the 7th July 1869. W. H. Johnson, Master. 

Which is the order in the said replication men- 
tioned, and so the defendants say that the said 
judgment was not irregularly signed, and was not 
set aside for irregularity. 

Demurrer to this rejoinder, and joinder in 
demurrer. 

Dixon, in support of the demurrer. — The judg- 
ment obtained in the former action having been 
set aside, and no terms imposed on the defendant in 
that action not to bring an action, he is entitled to 
maintain the present action for his arrest and im- 
prisonment. A judgment, when set aside, is no pro- 
tection for what has been done under it, except in 
the case where it has been set aside for error. In 
Prentice v. Hairison, 4 Q. B. 862, which was an 
action for false imprisonment, to which the defen- 
dant pleaded a judgment recovered, and that the 
plaintiff was arrested under a ca. s«. sued out thereon, 
a replication averring that the ca, sa., after the issuing 
thereof and before the commencement of the suit was 
sot aside by a judge’s order not averring the grounds 
of such order, was held bad on special demurrer 
on the ground that the v'rit might, under sup- 
posable circumstances, have beCn sot aside for 
reasons which would have been ground of error, 
and would not therefore have prevented it, until 
set aside, from being a justification to parties en- 
forcing it, and the replication did not negative the 
existence of such circumstances. The ratio decidendi 
of the case is in favour of the present plaintiff’s 
contention. “ The plaintiff was bound,” said Patte- 
son, J., “ to show by his replication that the writ 
under which the defendants justify was set aside 
under such circumstances that it must have been 
illegal when they put it in force. Now, if any case 
can be suggested in which the writ might be 
set aside, and yet the party enforcing it not 
liable, the replication is bad, as we cannot presume 
that the fact was one way or *the other. We held 
the other day that execution sued out more than a 
year and a day after judgment, without a scL fa. 
was not void, but voidable by writ of error, and also 
that the writ and proceedings might be set aside on 
motion. And we constantly do set them aside in 
that way, though perhaps in strictness we should 
only set aside the execution. But if the court or a 
judge can deal with a writ of execution improperly 
issued without a sci. fa., and the only mode in which 
it can be so dealt with is by setting it aside, it is 
not clear that the writ in the present case was not 
so disposed of ; and the replication not excluding 
that supposition is too uncertain.” It is quite clear 
from the present record that the judgment was not 
set aside for error. In Collett v. Foster^ 2 H. & N., 
366, a similar case, judgment had been entered up 
against the plaintiff, on a warrant of attorney, for 
00/. given to the defendant to secure the payment of 
a debt by instalments, of which less than 20/. were 
due ; and the defendant’s attorney caused the plain- 
tiff to be arrested under a ca. so., endorsed to lep^ 
214 10s., an act which the defendant acknowledged 
that she had authorised ; and the writ being after- 
wards set aside by order of a judge it was held that 
the defendant was liable in trespass. To make a 
distinction,” said Martin B., between writs set 
aside on the ground of irregularity, and on the 
ground of their not being warranted by the statute 
referr^ to, would introduce difficulties. If the 
writ issued in course of law and was set aside, I 
should be prepared to hold the client liable ... 
once set aside, the operation of the writ for the t yo- 
tection of the party is at an end.” And Bramwell B. i 


**U^n the question as to the replication, I am 
inclined to think the material point is whether the 
writ was set aside or not. As to the case of Prmtice 
V. Harrison, there may be some do jbt whether the 
rule there laid down is correct. It appears to me 
that the effect of this replication is to traverse die 
writ by showing that it was quashed and annulled 
by the court from which it issued.” There is 
nothing now in existence to protect the present 
defendant ; he alleges a judgment recovered, but it 
appears on the record that there is no judgment in 
existence. [Lush J.-~The judgment is still on the 
record of the court in which it was obtained, though 
there may be a memorandum added to it that it has 
been set aside by judge’s order. Moreover, the 
writ having been specially endorsed and judgment 
having been signed on account of the defendant not 
appearing, we know that it was not irregularly 
signed.] In King v. Harrison, 16 East, 615, Le 
Blanc J. asked if there were any case where the 
party could justify under process which was after- 
wards vacated ; but none was mentioned. [Lush J. — 
'riio judgment only in the present case has been set 
aside ; the writ remains still.] Brooks v. Hodgkinson 
4 H. & N., 712, is an authority for the proposition 
that it is not necessary that the writ should be set 
aside in order to constitute the party a trespasser, 
provided the judgment has been set aside. There a 
defendant was taken in execution under a ca. sa, 
issued on a judgment for less than 20/. without the 
order of a judge who tried the cause, and it was held 
that he could maintain an action of trespass against 
the plaintiff and his attorney, though the writ had 
not been set aside. 

Brown, Q. C. (with whom was Cassalf) for the 
defendants. — In the first place the master has over- 
stepped his power in setting aside the judgment 
obtained in the former action. The Act 30 & 31 
Viet. c. 68, s. 1, enables the majority of the judges 
to make rules for empowering the masters of the 
court, “ or some one or more of them, to do any s,uch 
thing, and to transact any such business, and to 
exercise any such authority and jurisdiction in 
respect of the same, as by virtue of any statute or 
custom, or by the rules and practice of the said 
courts, or any of them repectively, are now done, 
transacted, or exercised by a judge of the said courts 
sitting at chambers, and as shall be specified in any 
such rule;” but adds a restriction, “except in 
respect of matters relating to the liberty of the 
subject.” Setting aside the judgment on which the 
plaintiff was arrested was an act which comes 
within this exception. [Lush, J. — 'Lhen the master 
can never set aside a judgment ; and every step in 
the cause affects the liberty of the subject if the 
ultimate result is looked to. Mellor, J. — I don’t 
think much can be made of this point.] As to the 
other point ; the judgment was regularly obtained, 
the plaintiff in the former action having specially 
indorsed the writ, and being entitled to sign judg- 
ment on the non-appearance of the defendant. 
In such a case the judgment is set aside 
only on an affidavit of merits. “Even a re- 
gular judgment,” it is said in Chitty’s Arch. 
Practice, p. 988, “may be set aside^ upon an 
'affidavit of merits, and in ordinary cases it is almost 
a matter of course to grant the application for this 
purpose^” and nothing is said about the necessity of 
imposing the condition that no action should be 
brought. The cases clearly distinguish between pro- 
ceedings set aside for irregularity or bad faith and 
those which are set aside on an affidavit of merits, 
or on the ground of error. In Williams v. SmiUi, 
UC.B., N. S., 622, Williams, J., says: “If the 
attachment in this case had b^n set aside on the 

} ground of irregularity, or that it was issued in bad 
aith, or in any other way equivalent to irregularity 
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I should have thought that both the attorney and 
the client would be liable for any imprisonment 
which took place under it. But, upon the facts 
which appeared at the trial, it is not true that the 
attachment was set aside for irregularity, or on the 
ground that it was issued in bad faith. The afiSdavit 
upon which it issued was sworn by Smith in the 
ordinary course of justice ; and the Master of the 
Bolls was satisfied that it was a proper one upon 
which to found an attachment. It was not suggested 
when the application was made to that learned judge 
to set aside the attachment that there was any fault 
in the affidavit, but merely that the issuing of the 
attachment was not warranted by the circumstances. 
The Master of the Rolls, however, came to the con- 
clusion that the facts did warrant the attachment. 
That opinion of the Master of the Bolls was pro- 
nounced by the Lords* Justices, upon appeal, 
to be erroneous. That brings the caso*Vithin 
that class of cases where it has been held that 
the party causing process to be issued is not 
responsible for anything that is done under it 
where the process is afterwards set aside, not for 
irregularity, but for error. It follows, therfore, that 
the order of the Lords Justices setting aside the 
attachment in this case does not prevent the parties 
from being protected against the consequences of 
what was done under the attachment.” And Willes 
J . said : It by no means follows that because a 
writ or an attachment is set aside an action for false 
imprisonment lies against those who procured it to be 
issued. If that were so this absurd consequence 
would follow, that every person concerned in en- 
forcing the execution of a judgment would be held 
responsible for its correctness. Where an execu- 
tion is set aside on the ground of an erroneous 
judgment, the plaintiff or his attorney would be no 
more liable to an action than the sheriff who exe- 
cutes the process is. When a judgment is set aside 
for error, the proper course is not to bring an action, 
but to proceed by writ of restitution or by the course 
which the modern practice |has ’substituted ,for it. 
I entirely agree with what has been laid Jdown by 
my Lord and ray brother Williams, that in order to 
entitle the party against whom the process issues to 
maintain an action for any intermediate acts done 
under it, he must show that the process has been 
set aside by reason of some misconduct, or at least 
some irreg^arity on the part of the person suing it 
it out.” [Mellor, J. — ^There is certainly no irre- 
gularity or bad faith shown in the present case.j 
The text books state the rule in the same manner. 
In Lush’s Practice (3rd edit.) p., 191, it is said, 

“ Writs irregular in point of form, but not abso- 
lutely void, afford a justification so long as they 
remain in force ; but when set aside for the irre- 
gularity a right of action arises for anything done 
under them against the party and against his at- 
torney by whom they are issued.” So in 1 Chitty’s 
Arch. Practice, p. 641, “Although the writ be irre- 
gular, ^et unless it be set aside the party at whose 
suit it is issued, and his attorney, may justify under 
it. But after it has been set aside for irregularity they 
cannot do so ; and the latter is liable in trespass as 
well as the former for an arrest or the like made 
under it.” Philips v. Biron, 1 Strange ^p. 509, 
was also referred to, where it was said, per curiam, that 
** in the case of error it is no fault of the party but 
of the court, and therefore binds till reversed.’* 

Divon in reply. — The report in the case last cited 
does not state on what grounds the judgment was 
vacated. In Williams v. Smith, Williams J. was of 
opinion that, if the attachment had been set aside 
on the .ground of irregularity or bad faith, “ or in 
any o^r way equivalent to irregularity,” an action 
would lie. It only appears on the present record 
that the judgment was knowingly signed for too 


much. [Lush J. — As to the averment that it was 
knowingly done, I take that to be mere surplusage, 
and to be wholly immaterial to the issue.] 

Mellor J. — I think our judgment must be for 
the defendants. Everything which could be said in 
favour of the other view of the subject has been 
said, and the case did no doubt present some diffi- 
culty as to the conclusion we should arrive at. 
It appears upon the record that the plaintiff had 
issued a writ, specially indorsed, claiming too 
much, and the defendant, instead of resisting, 
allowed judgment to go against him by default. 
There was then a valid subsisting judgment against 
him at the time of the application to the master. 
The ground of application to the master was that 
the plaintiff had recovered more than was due to 
him, the defendant also alleging tSiat the judgment 
for the excessive amount had been signed in bad 
faith, and execution issued for more than the 
proper amount. But the master, in setting aside 
the judgment, has confined himself to the one 
ground, or rather has negatived any imputation of 
bad faith ; and there does not seem to have been 
any strictly legal irregularity in the proceedings at 
all. If, then, the master treated the judgment as 
a valid one, and set it aside, not on the grounds 
.mentioned in the summons, but did so as what 
may be called a matter of favour to the defendant ; 
in that view, it seems to me we arc entitled and 
bound to look and see what really were the grounds 
on which it was set aside, and whether the plaintiff 
was in reality a wrongdoer either in proceeding irre- 
gularly or against good faith. The plaintiff in the 
present action has failed to make out that the 
former plaintiff was a wrongdoer in either of these 
ways, and, looking at the record, I can see nothing 
entitling him to maintain action. This is, I think, 
the true view of the case, and I think it falls within 
the rule suggested, though not embodied in an 
actual decision, by Williams J. in the judgment in 
Williams v. Smith (ubi sup.) which has been referred 
to. I am therefore of ox>inion that the defendant 
is entitled to judgme^it. 

Lush, J. — I am of the same opinion. I think it 
is well established that the mere fact that judg- 
ment has been set aside is not of itself sufficient to 
make the plaintiff in the action a wrongdoer ; but 
that the court, in order to determine whether he is 
such, must see also the grounds on which the judg- 
ment has been aside, whether for irregularity, bad 
faith, or on the merits. Now the authorities dis- 
tinguish between that which is an act of the court 
and that which is an act of the party ; and it is 
only where the proceedings are set aside for miscon- 
duct of the party that he is made a wrongdoer by 
relation. Now, looking at this record, it is plain 
that the order of the master was made, not upon 
the ground of any misconduct on the part of the 
present defendant, but because the master was satis- 
fied that there was, for some reason or another, a larger 
sum mentioned in the judgment than was properly 
due, and he interfered in an equitable manner, and 
in order to place the parties in their just position 
towards each other. The rejoinder shows that the 
plaintiffs in the first action had issued a writ and 
bad specially indorsed upon it the particulars of 
their claim ; that the defendant made default in not 
appearing ; and that the plaintiff, at the expiration 
of the specified time, signed judgment as he was au- 
thorised to do by the Common Law Frocedure Act 
1852. The judgment so signed was as valid 
and good by way of protection for anything 
done under it as if we defendant had ap- 
peared and the case had been tried and a 
verdict had been returned by a jury for the 
whole amount claimed by the plaintiffs, and 
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court hod given judgment upon that verdict. 
Where judgment is signed in the case of a writ spe- 
cially indorsed, on the expiration of a certain time, 
that judgment is as much the act of the court as 
judgment upon the verdict I have mentioned would 
have been. It is simply an act of the court, and it 
was set aside by way of correcting an erroneous act 
of the court, and not as being a wrongful act of the 
defendant. This case, therefore, falls within the 
established principle that the plaintiff in an action 
is not made a trespasser by reason of the judgment 
obtained in the action being set aside on the ground 
that it was an erroneous act of the court. 

Hannen, J. — I am of the same opinion. It is 
clear that the mere fact of a judgment being set 
aside does not deprive the party who has obtained 
it of the protection which it affords, otherwise it 
would be sufficient, to plead nul tiel record simply ; 
and it is plain upon the authorities that that is not 
sufficient, but that it is necessary to go further, and 
show on what grounds the judgment was set aside. 
The effect of the rejoinder in the present case is to 
show us what were the real facts, and to establish 
that this was not a case of irregularity in the sign- 
ing of judgment, but the contrary. The reason of 
the rule is that the court may see whether, on 
examination of the reasons which induced the 
setting aside of the judgment, the party who signed 
it was in realitjr a wrongdoer. If he were a wrong 
doer, then the judgment having been set aside would 
be no shield to him. It seems to mo that the 
defendants in this case were not, in the legal sense 
of the term, wrongdoers, that they did only what 
the law authorised them to do when the defendant 
in the former action did not appear to make his 
defence j and that the master set aside the judgment, 
not for irregularity, but only by way of favour to 
the defaulting defendant, in order to prevent a 
larger sum being recovered than was due. I am 
therefore of opinion that our judgment must be 
for the defendants. 

Judgment for the defendants. 

Attorney for the plaintiff, J,^ fP. Sykes, 


by a collision of trains on the defendants’ railway 
at the New Cross Station of the said railway,* on the 
night of the 28rd June last. 

The writ of summons in the action was issued on 
the 24th Dec. last ; declaration in the action was deli- 
vered on the 5th Jan. inst., whereby the plaintiffs 
claimed 5000^ 

Before the action was commenced the defendants’ 
medical and other officers examined |the plaintiffs, 
to ascertain the nature and extent of their injuries, 
and the compensation the plaintiffs required. 

On or about the 3rd Dec. last the plaintiffs’ 
attorneys received from the defendants’ attorneys 
a letter, in which certain reports were referred to, 
which were believed by the plaintiffs’ attorneys to be 
the reports of the defendants’ said medical officers. 

Application had been made by the plaintiffs 
attorneys to the defendants’ attorneys to inspect 
and take copies of or extracts from the said reports, 
and refused. 

The plaintiffs were advised that having submitted 
to be examined by the defendants’ said officers, the^ 
were entitled to inspect the reports of such exami> 
nation made by the defendants’ said officers ; that it 
was necessary that they, the plaintiffs, should be 
prepared to prove the said reports as part of their 
case on the trial of this action, and that they had 
just grounds to maintain this action. 

It appeared from the affidavits of the defendants’ 
attorney, who was acquainted with the arrange- 
ments of the defendants' company, and terms upon 
which the principal officers thereof were employed, 
that Dr. Duncan Maclachlan Maclure, Bachelor of 
Medicine of the University of London, member of 
the College of Physicians, lecturer on physiology at 
Westminster Hospital, &c., was the regular and per- 
manent medical officer of the said company, and 
was employed at a salary to attend the servants of 
the said company, and to examine into and report 
upon all cases of injuries to passengers on the said 
railway, with the view of advising thereon and of 
meeting any claims that might be made on the said 
company in consequence thereof. 

On the 13th July 1869 the said company received 
from the plaintiff William Cossey a letter of which 


Attorney for the defendants, H. M. Sydney, 

COURT OF COMMON PLEAS. 
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the following is a copy : 


Friuce Alfred, Offord-road, Barnsbury-paxk, 
London. July 20th, 1869, 

Sir, — I regret to inform you thai the effects of the colli- 
sion at New Cross ou the evening of the 23rd June have 
been much more serious than I bw anticipated. I have 
Buffered very much myself, nearly every joint tuts been 
affected, and it has been with difficulty and pain thatl 
have been able to do anything. I feel shaken all over, and 


everything is bxirdensome. 

My wife is more seriously affected. The veins in the legs 
have been inflamed ; the pain in back has been very severe, 
and the system altogether upset. In addition she is rup- 
tured, and has been compelled to wear a tniss. As to (ul 
these matters, I beg to refer you to Dr. Ingold^, surgeon, 
11, Finsbury-square. — I remain, yours truly, W. Cosset. 


The plaintijs sustained injuries in a railway accident, 
caused, as alleged, by the defendants^ negligence. The 
plaintiffs made a claitn on the company, by letter, for 
compensation, and a medical officer in the employ of 
the defendants called upon'the plaintiffs and made an 
investigation of the injuries they had sustained ; he 
efterwards sent written reports to the defendants of the 
plaintiffs' condition, and subsequently this action wof 
commenced for compensation : 

Held, on an application by the plaintiffs for inspection of 
these reports, that they were conjidential communieCt^ 
Hons obtained by the dejendants with a view to im~ 

■ pending litigation, and that they were privileged from 
insmetion within the limitation laid down in Woolley 
V. The North London Railway Company, L, Ttep. 
4, C, P. 602 ; 20 L. T. Pep. N. S. 613. 

It appeared from the affidavit of the ^intiffs’ 
attorney that this action was brought to recover 
compensation for injuries inflicted upon the plaintiffs , 


After the receipt of the said letter the said Dr. 
Maclure, at the request of defendants, visited the 
said William George Cossey on behalf of the de- 
fendants, and as such medical officer as aforesaid, 
in order to inquire into the nature of their alleged 
injuries, and with a view of enabling the company’s 
advisers to meet and consider what should be done 
in reference to the claim for compensation put for- 
ward by the said letter ; and the said Dr. Maclure 
made certain reports, dated 7th Oct. 1869, as to tho’ 
injuries sustained by the plaintiffs respectively, 
which are tho only medical reports made to defen- 
dants concerning the matter in dispute in this action, 
and which are the reports mentioned in the letter 
from defendants to plaintiffs’ attorneys. 

These reports have been regarded by the defen- 
dants as, and are of a strictly private and confiden- 
tial nature, emanating from an official and agent of 
the company^ and made only for the iaforoMUon 
an d guidance of the directors and their advisers 
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and the said Dr. Maclure has in his said reports 
spoken of sums of money which, in his opinion, 
might be paid by the said company as compensation 
to the plaintiffs for their said injuries. 

The said Dr. Maclure would, as was believed, be 
R necessary and material witness for the defendants 
■on the trial of the said action, and would be called 
as such witness, and his said reports would form the 
subject matter of his evidence at such trial. 

The defendants were advised and believed that 
the production of the said medical report to the said 
plaintiffs, or their attorney, would be prejudicial to 
the interests of the defend ints and to their defence 
on the trial of this action. 

Application had been made by the plaintiffs at 
chamWs to inspect in t|)e presence of witnesses, 
and take copies of and extracts from, the reports 
made by the medical officers of the defendants of the 
injuries sustained by the plaintiffs, and the reports 
made by the defendant’s officers or agents of inter- 
views had with the plaintiffs as to the compensation 
the plaintiffs required. Willes, J., to whom the 
application was made, endorsed the summons, Re- 
ferred to the court, cause to be shown in the. first 
instance.” 

Crompton now moved the court for an order 
accordingly. 

Joyce showed cause in the first instance. 

Cur. adv. vult. 

Jan. 31. — Bovill, C. J. — ^This was a motion for a 
rule to obtain inspection of certain medical reports 
in the custody of the defendants, and cause was 
shown in the first instance. The main ground of 
objection to inspection by the plaintiffs was that 
the reports were procured by the defendants with a 
view to impending litigation. There is no doubt 
about the principle in cases of this kind ; it was dis- 
tinctly laid down in Woolley v. The North London 
Mailtoay Company, L. Rep. 4 C. P. G02 20 L. T. Rep. 

N. S. 013. I am there reported to have said : “ I 
am of opinion that where a report is made by an 
officer of a company to the manager for the pur- 
pose of conveying information to him upon the 
subject to which it relates, it is not privileged, 
whether made before or after litigation has been 
commenced or threatened, and whether it contains 
matters of fact or of mere opinion. ... If 
opinions are obtained confidentially with a view to 
litigation, they are privileged.” Amongst other 
cases upon which that conclusion was based was 
that of The Chartered Bank of India v. BiGh, 4 B. & S. 
73. ^ It was an action between the plaintiffs, who 
carried on business as bankers in various places, 
and the defendant, who had been their agent at 
Bombay, upon an agreement between them, of 
which the plaintiffs alleged the defendant had 
committed breaches ; the documents, for which 
inspection was asked by the defendant, were 
aU written by or to officers of the plaintiffs with the 
view of obtaining or furnishing information as to 
the proceedings to be taken by the plaintiffs against 
the defendant before the action was commenced. 
'The court held that they were privileged, and ought 
not to be produced for the inspection of the other 
eide. Cockburn, C. J. said, in bis judgment, “ If a 
man writes a private letter to an agent or friend, 
asking him to obtain information for him on a | 
matter as to which he is about to engage, or has ' 
already engaged in litigation, 1 doubt whether a 
discovery or inspection of the answer to that letter 
would be order^ by any of the learned judges in 
quity'to whose decisions reference has been made : 
ai^ 1 wrill not be a party to establishing such a 
inreoedent.” As we stated in Woolky v. 7%e North 
Jjomdon Railufay Company, there are many cases 
where it has been held that information, which may 


have been obtained in the ordinary course in appre- 
hension of litigation, must be disclosed, as in 
Coleman v. Truman, 3 H. & N. 871, and in 2'he Char^ 
tered Bank of India v. Rich, where Blackburn, J, 
said, ‘‘ If I thought that the present case was like 
Coleman v. Truman, in which there was a question 
whether there had been fraud committed by the 
plaintiffs and their agents in India, I might be 
of a different opinion.” The question for us We 
is what is the nature of the documents in tW 
particular instance ? They are reports of the 
medical officers of the company, written certainly 
months before this action commenced, and there- 
fore, as the plaintiffs contend, they ought to have 
inspection of them, on the authority of Baker v. 
The Tjondon and South- Western Railway Company, 
L. Rep. 3 Q. B. 91. We must see whether the 
point raised on the affidavits in„that case was the 
same as that here. I think not. The only objec- 
tion made by the defendants there, in resisting the 
production of the documents, was that they were 
confidential communications made to the defendants 
by their agents or seiwants in the course of their 
duty. The action was brought by executors to 
recover damages for the death of the testator, 
caused, as alleged, by the negligence of the defen- 
dants’ company. The defendants pleaded not guilty, 
and that the deceased had accepted 75/. in discharge 
of all claims connected with the accident, from 
which it was alleged the death had afterwards 
resulted. The defendants had sent a clerk in their 
secretary’s office and their medical officer to see the 
deceased, and ascertain his state, and to negotiate 
as to the pecuniary compensation to be made him. 
The court ordered the jdaintiff’s inspection and 
copies of the reports made to the defendants by 
these officers of their interviews with the deceased ; 
and I think they rightly so held, because the case 
was peculiar, and the reports could not bo said 
to have been made with a view to the liti- 
gation which afterM'ards took place ; further, 
than that, wo arc informed by one of the counsel 
in that case of a fact which does not appear in 
the report, viz., that the accord and satisfaction 
pleaded by the defendants was resisted on the 
ground of fraud. If that were so I can clearly 
understand that no otlier conclusion was possible. 
In the judgment Cockburn, C. J. adhered to the 
decision in the Chartered Bank of India v. Rich, but 
distinguished it from the case before liim, and that 
distinction may have been based upon something in 
the affidavits beyond what appears in the report. 
There is nothing in the affidavits here in any way 
suggestive of fraud, but they are sufficient to show 
clearly that the reports related to the compensa- 
tion to 'be offered by the company. Dr. Maclure 
was employed for that purpose in order toavert liti- 
gation ; and after the accident occurred, upon a com- 
plaint being made by the plaintiffs, he went in the 
course of his employment to investigate their in- 
juries, with a view to the claims for compensation 
which they had made upon the company. This 
case seems to me, by its circumstances, to be within 
the privileged exemption from inspection which is 
the result of the decisions in the Chartered Bank of 
India v. lUch, and Woolley v. The North London 
Railway Company. It is not an exceptional case 
like that of Baker v. The London and South Western 
Railway Company, but it must be governed by the 
rule of protection applicable to confidential docu- 
ments written with a view to impending litigation. 

It is not necessary that the litigation should have 
actually commenced. The rule will be refused. 

Smith, J.— The question in this case is whether 
the rule concerning the privilege of confidential 
documents written with a view to impending litiga- 
tion applies to these medical reports. I think they 
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come within the limitation this court laid down in 
Woolley V. North London Railway Company upon the 
authority of previous cases. As I said in that case, 
I understand that limitation to be this, that, if 
the documents are procured for the purpose of assist- 
ing the party in an impending litigation, and to 
obtain advice, they are not to be produced.” I agree 
entirely with our conclusion in that case, and I wish 
also to refer to a case of Ross v. Gibbs^ 39 L. J. 61, 
Ch., in which Stuart, V.C. said, “The privilege 
which exempts a communication from production 
is the privilege of the client, and not of the solicitor ; 
and communications relative to the subject-matter 
of the suit, and furnished with a view to litiga- 
tion, are as much protected upon principle, when 
made by a lay agent to a litigant, as they arc 
when made b^ a solicitor.” It seems to me that 
those observatioifs are sound, and the limitation laid 
down by us in Woolley v. North London Railway Com- 

S ought to be construed liberally in favour of the 
„ ant in whose possession the documents are. The 
present case seems to me to be certainly within that 
limitation ; the reports were written after the plain- 
tiffs made claims against the company, and when 
the company were in fact in immediate peril of an 
action ; they were obtained by the defendants with 
a view to litigation. We were pressed in the argu- 
ment by the case of Baker v. London and South- 
Western Railway Company^ in the Queen's Bench. 
I should bo sorry to disagree with that decision, and 
it is not necessary to do so, for the circumstances 
of that case differ from those here : in that case it 
was not contended that the reports there were ob- 
tained with a view to the litigation then before the 
court. 

Brett, J. — I am strongly of opinion that the 
rule in Woolley v. North London Railway Company is 
a good working rule with reference to matters of 
this kind, and it is clear to my mind that the de- 
cision in Baker v. London and South- Western Riilway 
Company does not necessarily jconflict with it; there- 
fore, the only question is as to the ap^diention of the 
rule to this case. The medical man employed by 
tlie company went to examine the plaintiffs merely 
for the purpose of assisting the defendants in coming 
to a determination to admit or resist the plaintiffs’ 
claims. Under such circumstances, inspection of 
the medical reports ought not to be granted. 

Rule refused. 

Attorneys for plaintiffs, Martineau and Reid, 

Attorneys for defendants, Baxter^ Rose^ Norton^ 
and Co, 


Friday, Fed). 11. 

CoRKiSH V. Stubbs. 

Landlord and tenant — Reasonable time to remove goods 
after expiration of tenancy. 

Plaintiff" occupied a house of the defendant at a weekly 
tenancy, with the privilege of storing goods on a wharf 
find in a warehouse of the defendant adjoining ; there 
had been an arrangement between the plaintiff and t^e 
defendant's predecessor in title that the plaintiff 
should be allowed a reasonable time beyond the con- 
clusion (f_ his tenancy by a week's notice, in order to 
remove his goods j the defendant alleged that he never 
assented to the plaintiff's use of^ tlie warehouse, but 
the plaintiff continued nis occupation and paid rent as 
before. Defendant refused to allow the plaintiff to 
remove his goods from the war^ouse after the expira- 
tion a we^'s notice to quit; and the Judge directed 
the Jury at the trial of an action upon a breach of the 
alleged agreement, that if they believed- in the existent 
of the arrangement stated by the plaintiff to have been 
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made between him and the defendant's predecessor ird 
title, the plaintiff had a right to recover : 

Held, that this direction was right, 

\ 

This action was tried at Warwick before Cleasby,. 
B. The plaintiff was a builder and furniture dealer 
at Birmingham ; the defendant was executor to his 
deceased father, who held on lease a canal wharf 
and some dwelling-houses abutting thereon. One 
Howell was sub-lessee of these premises, and on the 
20th May, 1861, the plaintiff became a yearly tenant 
under him of one of these houses, at the annual rent 
of 85f., including taxes. The plaintiff also had the 
joint use of some offices, a right of road over the 
wharf to them, and the privilege of laying timber 
or other materials on any part of the unused 
wharf, and in a warehouse thereon. On the 
25th March 1864 Howell gave plaintiff a quar- 
ter's notice to quit, in order to make him a 
weekly tenant, and to determine his tenancy at the 
expiration of the lease from Stubbs. At the con- 
clusion of the period of this notice the plaintiff 
became a weekly tenant, under an agreement in 
writing, the tenancy to be determinable at a week's 
notice by either Howell or the plaintiff. There was 
also a verbal arrangement at the same time that 
Howell should not determine the tenancy without 
giving the plaintiff a sufficient opportunity to 
remove his cumbrous stock and obtain other pre- 
mises. On the 29th Sept. 1864, Howell's lease ex- 
pired, and, according to the plaintiff’s evidence, he- 
became tenant on the same terms to the testator, the 
defendant’s father, who died in June 1868. The 
plaintiff afterwards continued to pay rent to the 
defendant, and, as he alleged, continued his tenancy 
on the same terms as before. 

On the 16th Jan. 1869, defendant served upon 
plaintiff notice to quit on the 25th Jan. The plaintiff 
desiring to make fresh terms with the defendant, 
took Jio steps to remove, and on the 27th Jan. he 
received a letter requiring him to give up possession 
to the defendant forthwith, requesting him at once 
to remove all materials from the wharf and ware- 
house he had been using, demanding compensation, 
for the use of the warehouse, and threatening eject- 
ment. 

The plaintiff made proposals for a continuation, 
of his tenancy, which, however, the defendant re- 
fused, and the plaintiff advertised a sale by auction 
of all his goods and materials for the llth and 12th 
Feb. 1869. 

On the 8th Feb. the plaintiff received a letter, in 
which the defendant stated that he would not allow 
the sale to take place unless compensation were first 
paid for the use of the w'arehouse in which the 
defendant alleged the plaintiff had been a tres- 
passer. 

The plaintiff declined to pay the compensation, 
claimed, and the defendant prevented the sale by 
auction from taking place as advertised. 

On the 15th Feb. the defendant entered a plaint 
in the Birmingham County Court for recovery of 
the possesision of the premises, and obtained an 
order for delivery of possession in a month. The 
plaintiff then sold his stock by private treaty, at a 
great sacrifice, and on the 8th April gave up posses- 
sion, of the premises, and paid defendant 21, 14s. 
rent for four weeks to that date. 

The plaintiff brought this action to recover com- 
pensation for the loss he had suffered in conse- 
quence of the defendant’s interruption of the sale- 
by auction. 

The declaration contained two counts: — ^Pirst,. 
For that tlie defendant broke and entered a certain, 
messuage or tenement, warehouse, stable,^ wharf 
and premises of the plaintiff, situate and being No.. 
41, Aston Road, and at Aston Junction Wharf con- 
tiguous thereto, in ‘the parish of Aston, in the- 
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borough of Birmingham, in the county of Warwick, 
aud excluded the plaintiff therefrom, and kept him 
so excluded for a long space of time, and prevented 
him ingress, egress, and regress, for the purpose of 
holding a sale by auction on the said premises, and 
stopped and prevented the said sale being held, 
whereby the plaintiff lost the expenses to which he 
had been put in advertising and preparing for the 
said sale and the benefits he would have 
derived therefrom, and had to sell the goods 
to bo there sold at a great disadvantage and 
loss, and was and is •otherwise much injured, 
^cond, for that the plaintiff was lawfully 
in the pccupation of a certain messuage, shop, 
warehouse, and appurtenances thereto belonging, 
situate and being in the Aston-road, Birmingham, 
and was entitled to the use of certain wharf land 
thereto contiguous, and was possessed of a right of 
way on to the said wharf land, and to the said 
messuage, warehouse, and premises, through a 
certain gateway or entrance, situate between the 
said Aston-road and the said wharf land, and 
entitled to have access, egress, and regress, to and 
from the said wharf land, warehouse, messuages, 
and premises for himself, and those whom be should 
permit to enter or leave the said wharf land, ware- 
house, messuages, and premises, at all reasonable 
times for the purpose of business or otherwise, or 
for attending any sale of the plaintiff’s goods, and 
merchandise, chattels, and effects* on the said land 
and premises; and while the plain Jff was so law- 
fully in occupation and so entitled as aforesaid, the 
plaintiff was about to quit the possession and 
occupation of the said premises, aud his interest 
themin had but a short time to run, and he was 
desirous- of selling by public auction prior to his so 
quitting the said premises, certain stock, goods, 
merchandise, and effects of the plaintiff upon the 
said land and premises, and had for the purpose 
engaged an auctioneer, and advertised the said 
sale to the public, and had catalogues of the 
said goods printed and circulated, and otherwise 
been at great expense and trouble to make 
the said sale publicly known, and to render it pro- 
fitable in all respects, and the said sale was adver- 
tised for and intended to be'held on a day just prior 
to the plaintiff so ceasing to have any interest in 
the said land and premises, and on such a day as if the 
said goods were then sold, there would be not more 
than sufiSIcient time to permit the removal thereof 
from the said land and premises before the plain- 
tiff’s interest therein eeased and expired. And the 
reversion in the said land and premises expectant on 
the plaintiff’s said interest then ceasing was vested 
in the defendant and others. And the defendant 
had notice of all the premises hereinbefore alleged 
Yet the defendant wrongfully and maliciously shut 
the said gates, and caused them to be kept closed 
at the time of the said sale, and blocked up and 
obstructed the said way, and wholly prevented any 
use of the said right of way there, and excluded all 
those^ who had come to attend the said sale from 
entering on to the premises, and prevented the auc- 
tioneer from entering the said land and premises, 
and wrongfully and maliciously prevented the said 
sale from taking place, whereby the plaintiff lost 
the benefit of the said sale, and lost all benefit 
of the services of the auctioneer, and lost the money 
he had expended in paying for the services of the 
said auctioneer, and in preparing, printing, and 
distributing the said catalogues, and in advertising 
and preparing for the said sale, and was forced and 
obliged to sell his aforesaid goods and chattels at a 
sacrifice^ and greatly under their real value, and 
has been damaged in his reputation and business, 
and has been and is otherwise greatly damnified. 
And the plaintiff claims 6001. 

The defendant pleaded 1. H'ot guilty. 2, As to 
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the first count that the messuages, tenement, ware- 
house, stable, wharf, and premises were not the 
plaintiff’s. 3. As to the said first count, that at the 
time of the alleged trespass the said messuage, 
tenement, warehouse, stable, wharf, and premises 
were the freehold of the defendant, wherefore the 
defendant in his own right broke and entered the 
same and excluded the plaintiff therefrom, and kept 
him excluded therefrom, and prevented him ingress, 
egress, and regress. 4. As to the second count of 
the declaration, that the plaintiff was not lawfully 
in occupation of the said messuage, shop, ware- 
house, and appurtenances, nor was he entitled to 
the use of the said wharf land, nor was he possessed 
of the said right of way. 

Replications: — 1. Issue. 2. As to the defen- 
dant’s third plea, that before and at the time of the 
committing of the acts, grievances, and trespasses 
to which that plea is pleaded, the plaintiff was pos- 
sessed of the said messuage, tenement, warehouse, 
stable, wharf, and premises, and held the same as 
tenant at a certain demise from the defendant to 
the plaintiff. 

Rejoinders: — 1. Issue upon second replication. 
2. As to the said second replication, the defendant 
says that, before the said time when, &c., the said 
tenancy had been duly determined. 

Surrejoinder :— Issue upon second rejoinder. 

The judge asked the jury at the trial if they 
thought there was an actual agreement between the 
old Mr. Stubbs and the plaintiff, that the latter should 
not be turned out without having the oijportunity 
afforded of removing his property, that is, reason- 
able time for removing any materials ho might have 
there. He also said if they were not satisfied of 
the existence of that agreement, he still thought 
there was an agreement with Howell that the 
plaintiff should have the advantage of using this 
wharf-ground, and that he should not be turned out 
without having time and ample opportunity allowed 
him to take his {things away ; it was for them to 
say whether this agreement was continued with the 
consent of Stubbs. * 

The jury found a verdict of lOO/.'for the plaintiff. 
The learned judge stftyed execution. 

On the 8th Nov. A. Wilis obtained a rule nisi, 
calling upon the plaintiff to show cause w'hy the 
verdict found for him should not be set aside, and 
a new trial had between the parties on the ground 
that the judge misdirected the jury in telling them 
that if they thought the alleged conversation be- 
tween the late Mr. Stubbs and the plaintiff really 
took place they ought to find for the plaintiff, 
whereas the judge ought to have told the jury that 
a tenancy to be determined by a notice to quit of 
an indefinite duration was unknown to the law. 
Also on the ground that tho verdict was against 
evidence ; or to show cause why the damages should 
not be reduced. 

O'Brien, Serjt. and Beasley now showed cause 
against this rule. — Here the tenant had a right by 
agreement with his landlord to retain possession 
of the demised premises after the end of the term 
for a particular purpose ; and by Woodfall’s Lahd- 
Ibrd and Tenant, p. 590, ** such right will in effect 
operate as a prolongation of the term,” and it will 
justify the outgoing tenant in defending an action 
of trespass at the suit of the incoming tenant, or the 
outgoing tenant may maintain trespass : 

Knight v. Bennett, 3 Bing. 364; 

Bea^ V. CHhbons, 16 East. 116 ; 

Griffiths V. Buleston, 13 M. & W. 368. { 

With supported the rule — With tho exception of 
agricultural leases, there must be a certain time at 
which every tenancy expires. E.xceptions have 
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been made to the rule for the benefit of agriculture, 
as in 

White V. 8ayei\ Palmer 211 ; 

StricJcland v. Maxwell, 2 0. & M. 539 ; 

Wiqglesworth v. Dallison, 1 Dong. 201 ; 1 Sm. 
t. C. 639; 

Beavan v. JDelahay, 1 H. Bl. 5. 

At all events, with regard to storing materials upon 
the wharf and in the n'arehouse, there was merely a 
verbal licence revocable at any time; and it was 
never assented to by the defendant himself. Even 
if nn agreement to allow the tenant time to re* 
move goods were proved, it would be too in4cfinite 
to give the plaintiff a cause of.action. [Willes, J. 
— ^That is not so ; by Co. Litt. 5Ga, a tenant at wilt, 
if put out by the lessor, shall have free entry by 
reasonable time to take away his goods ; . and it 
appears by Lord Coke’s note, reasonableness in 
these cases belongeth to the knowledge of the law.”J 

Bovill, C. J. — I think there is no objection, as a 
matter of law, to a weekly tenancy, determinable 
by a week’s notice, with a condition attached that 
the tenant shall have a further reasonable time to 
remove his goods from the premises. Evidence was 
adduced t>n the plaintiff’s part that such an arrange- 
ment had been entered into, and the jury have found 
in aceordance with that evidence. It has been con- 
tended that the plaintiff’s privilege to store mate- 
rials on the wharf and in the warehouse was a mere i 
licence at any time revocable, but it seems to m^ 
rather to have been an interest in the nature of 
an incorporeal hereditament annexed to the tenancy. 
The right to remove goods or fixtures from pre- 
mises leased by a tenant after the expiration of his 
tenancy is well known to the law, as appears from 
tiie passage cited by my brother Willes from Co. 
Litt. Why, then, should not such a right exist by 
agreement in the present case? Lord Coke speaks 
of a tenancy purely at will, and says the fixtures 
may be removed after the lapse of a reasonable 
time ; and it was held in the case of Stansjield v. The 
MajfOr of Portsmouthy 4 C. B., N. S., 120, that a 
reasonable time for the removal of fixtures was 
impliedly allowed under a lease which made no 
express provision to that effect t the action in that 
case was by assignees in bankruptcy of a ship- 
wright who had leased premises from the defen- 
dants; he had erected during his term certain 
machinery for the purposes of his trade, which by 
the lease became at the end of the term the pro- 
perty of the defendants; the lease also provided 
that this last-mentioned stipulation should not apply 
to machinery or other articles erected or set up for 
any other purpose than that of a shipwright’s 
trade, but that it should be lawful for the lessee 
at any time during the term, or at the expiration 
thereof, to remove and take away all such last- 
mentioned machinery, &c., from the said demised 
premises.” The lease further provided that in the 
event of the lessee becoming bankrupt, the lessors 
might re-enter and take possession of all machinery, 
&c., used or employed in the business of a ship- 
builder. Upon the bankruptcy of the lessee the 
lessors re-entered, but it was held that the assignees 
of the lessee were entitled to enter for the purpose of 
removing the fixtures other than those set up for 
the ship-building business, and to a reasonable 
time for that purpose. The law with regard 
to farming leases stands on the same prin- 
ciple. It is difficult to distinguish between the 
application of this principle to premises demised and 
to a privilege annexed to a tenancy. If, then, the 
agreement alleged by the plaintiff in this case was 
made, he had a right to remove his goods from the 
wharf and warehouse within a reasonable time after 
the conclusion of his tenancy of the other premises, 
and if the defendant obstructed him in the exercise 
of that right, he must be liable for the injury he so 
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caused ; the fact of the privilege or licence being 
affixed to the tenancy at one entire rent places the 
defendant in the same position as his predecessor in 
title whoentered into the arrangement. The defen- 
dant received rent from the plaintiff after the 
testator’s death, and acquiesced in the tenancy 
There is nothing to show that he did not acquiesce 
in the whole of the terms, the verdict was in his 
favour, and he had a right of action for the breach 
of the agreement. 

Willes, J. — I am of the same opinion. The 
tenant was originally to have a reasonable time for 
the removal of his goods after the termination of 
his tenancy, and there was evidc^nce of a new coc* 
tract between the plaintiff and defendant by which 
this stipulati >n was revived. The payment of rent 
by the plaintiff was continued after the death of 
the defendant’s father; the defendant was at law 
the devisee of his father, and the stat. 32 lien. 8, 
c. 34, gave to lessees the like remedy against the 
grantees of reversions, which they might have had 
against their grantors. . The executors of a lessee, 
on the other hand, if they continue to occupy, arc 
certainly bound by the terms of the original agree- 
ment: (^Duckicorthy. Simpsony 1 C. M. &R. 834.^ As 
to the goods in the house rented by the plaintiff, 
such a stipulation as that reasonable time for re- 
moval should be allowed after the conclusion of the 
term may doubtless be entered into by contract. No 
authority has been cited against such an arrangement, 
and provided it is not claimed for any other purpose 
but that for which it was intended, it seems to me 
that we ought to recognise it. As to the goods on 
the wharf and in the warehouse, which were stored 
there, as is alleged, merely by the licence of the 
defendant’s father, there may be somewhat greater 
difficulty. The right must be merely an incorporeal 
hereditament, which could ordinarily only be con- 
veyed by deed ; but if, as it seems here, it was 
annexed to the tenancy, I think we can hold that it 
might have been created by parol agreement. This 
seems to have been the view taken by Lord Cran 
worth in Wood v. Leadbittery 13 M. & W. 838, when 
he directed the jury, that assuming the ticket for 
admission to the land of Lord Eglintoun had beefi 
sold by him to the plaintiff, it was lawful for Lord 
Eglintoun to remove him from the land witlmut 
returning the money or assigning a cause, after 
giving him reasonable notice to quit. In the judg- 
ment upon that case Alderson B. reviewed with 
approval the decision of the Queen’s Bench in W ood 
V. Mmleyy 11 Ad. & E. 34 ; tlftit was an action of 
trespass for coming on plaintiff’s land to remove 
hay which defendant had purchased, and for the 
removal of which plaintiff had given defendant 
leave to enter as often as he should see fit. The 
jury were directed that the licence to come from 
time to time to remove the hay was irrevocable ; the 
court refused a rule on the ground of misdirection, 
because they said this was a case not of a mere 
licence, but of a licence coupled with an interest. 
(Sec also Lord Bolton v. Tomliny 5 A. & E. 856 ) I 
have no doubt that the acquiescence* of the defend- 
ant in the terras upon which the plaintiff had been 
occupying under the testator involved the licence as 
well as the tenancy, and the rent was clearly pmd 
for both ; it is by no means clear that under the cir- 
cumstances the defendant could have revoked the 
licence by itself, at all events without the consent 
of the plaintiff. 

M. Smith, J. concurred. 

Rule discharged 

Attorneys for plaintiff, Fearon, Cltbony and Fearon 
for Hawkesy Birmingham. 

Attorneys for defendant, EmmetSy IFafson, and 
Enmct for Stubbs and Fowksy Birmingham. 
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Ex.] Burrows v. The Maroh Gas 

COURT OF EXCHEaUER. 

Reported by H. Leigh and B. Lmmley, Esqre., Barristers-nt-Law. 

Jan. 15 and 18. 

Borrows v. The March Gas akd Coke 
Company (Limited). 

Negligence — Accident from gas explosion — Action for 
injury therefrom — Damages— Contrifmtorg negligence 
— Act of stranger^ conjointly with defendants* negli- 
gence^ causing damage — Liability of both — Breach of 
contract — Tort — Remote and proximate cause — Mea- 
sure of damages. 

The plaintiff, wishing to have gas laid on upon his shop 
and premises at M., employed B., a gasjitter^ to do 
the work, and being informed by B. that the gas 
company (jhe defendants') always supplied and fixed 
the service pipe, leading from their mam in the street 
to the meter upon the conswner*s premises, he there- 
upon requested B. to arrange with the company, on his 
plaintiff’s) behalj', for the supply and fixing such 
service pipe accordingly, B. himself supplying all the 
other necessary pipes and fittings. B. arranged 
with the defendants’ manager, and the service 
pipe was duly supplied and laid down by the de- 
fendants, ana communication was thereby effected 
between their main in the street and the plaintiff’s 
meter, situated under the stairs on the ground floor of 
his premises, some distance in from the outer wall. 
That being done, the gas was turned on by the defen- 
dants from their main, prior to the usual time of gas- 
lighting, on the aj'ternoon in question, for the purpose, 
as the defendants alleged, in accordance with their 
custom in such cases, of testing the new work, 
hut no workman or other person on their behalf was 
present on the premises when the gas was so turned on. 
A strong smell of gas being apparent to the plaintiff’s 
setTunts, immediately after the gas had been so turned 
■on, they requested a gasfitter in the employ of B., 
named &, who happened to be at woik on another part 
of the premises, to ascertain the cause of it, which he 
accordingly proceeded to do, with a lighted candle in his 
hand. The consequence was that, upon entering the 
j)laintiff’s shop, the explosion took place which caused 
the injury complained oj' in this action. It was proved 
that the gas escaped through a slit or hole in the ser- 
vice pipe supplied and laid down by the defendants. 
The jury found that the escape was caused by a defect 
in the pipe, and that the defect was in the pipe when 
supplied; and they further found that there was negli- 
gence in S. in using q, lighted candle : 

Meld, b^ the Court of Kxchequer (Kelly, C. B., and 
Martin, Channell, and Pigott, JBB.) that the defen 
dants were liable to the plaintiff in substantial 
damages for negligent breach of contract in not having 
supplied a proper and sufficient service pipe, or, at ad 
events, for not having left it in a perfect state ; and 
that the fact of the explosicn being due to the two 
conjoint causes of the defendants' negligence in supply- 
ing a defective pipe, and of the negligence of S. (a 
stranger to the plaintiff so far as this action was con- 
cerns), did not exonerate the defendants from liability 
fax the result of their negligence in the performance of 
their contract. 

This was an action brought by the plaintiff 
against the March Gas and Coke Company, to re- 
cover damages from them as a compensation for loss 
and injury accruing to the plaintiff from an explo- 
sion of gas on his premises, which it was alleged on 
his part arose from and was duo to the negligence 
of the company in laying down upon his said pre- 
mises a service pipe which proved to ho unsound 
and defective, for the conveyance of gas from the 
company's main in the public street to the gas 
meter in the plaintiff's house. 

The plaintiff, by his declaration, alleged that the 
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defendants were a company making and selling gas 
for profit and reward, and that it was agreed between 
him and the defendants that the latter should pro- 
vide, and wedl and sufficiently lay, a proper and sufficient 
communication, and proper and sufficient service pipes, 
from the main of the defeudanls to a certain gas 
meter within the premises of the plaintiff, for the 
purpose of furnishing, and so as to furnish, the 
plaintiff with a supply of gas, to be used in and on 
the said premises, for rates and reward to be therefor 
paid by the plaintiff to the defendants ; yet the de- 
fendants did not provide and properly lay a proper 
and sufficient communication, and proper and 
sufficient service pipes, for the purjiose afore- 
said, but so negligently and improperly con- 
ducted themselves in and in relation to the provid- 
ing and laying a communicating service pipe for the 
purposes aforesaid, that the pipes provided and used 
by the defendants for that purpo8(f were not proper 
and sufficient, and the same were not well and suffi- 
ciently laid by the defendants, and by reason thereof, 
after gas had been turned on through the same by the 
defendants for the purpose of supplying the plain- 
tiff therewith, to be ’used on the said premises as 
aforesaid, large quantities of the said gaa leaked 
and escaped from the said communication and 
pipes, and caught fire, and exploded, and blew out 
the front of the plaintiff's shop, being a part of the 
said premises, and blew away and destroyed the 
floorings, counters, and fixtures of and in the said 
shop, and greatly cracked and injured the walls and 
other parts of the said premises, and greatly injured 
the stock-in-trade and the goods of the plaintiff 
then being on the said premises, whereby the plain- 
tiff sustained great damage, and had to incur great 
expense in and about repairing the said damage, so 
done as aforesaid in and to the said premises, and lost 
and was deprived of the value of the said stock-in- 
trade and goods so injured as aforesaid, and was for 
a long time deprived of the use of his said shop for 
the purposes of his trade and business therein, and 
was much injured in his said trade and business 
and otherwise. 

Pleas. 1. A denial of the agreement as alleged. 
2. Not guilty. And, upon these pleas issue was 
joined. 

At the trial at the last summer assizes at Cam- 
bridge, before Cockburn, C. J., and a special jury, 
the facts of the case appeared in evidence to be the 
following : — 

The plaintiff was a draper, grocer, and commission 
agent, carrying on business at March, in the county 
of Cambridge, ahd the defendants were a gas com- 
pany there incorporated and registered under the 
Companies Act 18G2. The plaintiff, having made 
extensive alterations and additions to his premises, 
was desirous of increasing the supply of gas which 
had hitherto sufficed for his purposes, and of having 
gas laid on in the new and additional parts of his 
premises, and he accordingly employed a gas fitter 
in the town named Bates to do this work, and to 
supply the new and additional internal gas fittings 
which would be required. Upon being informed by 
Bates, that it was the custom and practice of the 
gas company themselves to supply and fix the ser- 
vice pipe, leading from their main pipe in the public 
street to the gas meter on the consumer's premises, 
the plaintiff requested Bates to arrange as to such 
pipe with the company, and Bates accordingly saw * 
the defendants' manager, and arranged with him on 
the plaintiffs behalf for the company's providing 
and furnishing requisite service pipe from the main 
to the meter, and the necessary supply of gas, 
Bates himself supplying and fitting the pipes lead- 
ing from the meter to the various other parts of the 
plaintiff's premise^ and all the other gas fittings. 
The service pipe in question was accordingly fur- 
aished by the defendants, and was laid down by a 
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workman of their own, and extended from their 
main in the road outside the house, through the 
outer wall of which it passed, to the meter within, 
which was situated under the staircase on the 
ground floor of the plaintiff’s premises, at some little 
distance in from the outer wall. The pipe having 
been so laid down and fixed, and communication 
between the main and the meter having been 
thereby effected, the defendants, in accordance with 
their usual practice in such cases, turned on the 
gas from their main at an earlier hour in the after- 
noon of the day in question than the usual time of 
gas lighting, for the purpose, as a matter of precau- 
tion, of testing the new work. 

There was some discrepancy and conflict in the 
evidence, as to whether or not the defendants in- 
formed the plaintiff of their being about to test 
their work by turmng on the gas. The defendants’ 
workman stated that he told Bates that*the gas 
was about to be turned on for that purpose, but 
Bates, on the otlier hand, said he had no recollec- 
tion of anything of the kind having been told him. 
Be that, however, as it may. Bates was not present 
when it was turned on, and sent no one to be there 
for him, nor did the defendants send anyone on 
their part to test the new Work. Soon after the gas 
had been turned on as above mentioned, a strong 
smell of gas pervading the whole premises became ap- 
parent to the servants of the plaintiff who were there ; 
and a workman in the employ of Bates, of the name 
of Sharrott, happening to be on the spot at the time 
for tne purpose of testing his own work in other 
parts of the plaintiff’s premises, was informed of the 
smell, and requested to ascertain where the escape 
was taking place. Thereupon Sharrott took a 
lighted candle into the shop, and, having tried about 
the pipes and joints on both sides of the counters, 
and found nothing there, he took up a portion of the 
flooring near the door, but failed to perceive any 
smell of gas. He then went to the meter, and upon 
examining it found that the index Anger stood at 
zero, thus clearly demonstrating that no gas had 
passed from the defendants’ new service pipe into 
the meter, and that the escape was therefore taking 
place in some part of that pipo between the meter 
and the outer wall. Presently after this, seeing a 
young woman going out from the shop in the 
direction of the spot where he had taken up the 
flooring, he ran forward to the place with the lighted 
candle in his hand, in order to prevent her from 
tumbling into the hole in the, floor, and, on his 
coming there, the explosion of gas immediatelj' 
occurred, which blew him into the street, where he 
was picked up in an insensible state, and which 
caused the injury to the plaintiff’s premises and 
property, to recover compensation for which in 
damages the present action was brought, "''niere 
was a conflict of evidence also as to the state of 
the service pipe supplied by the defendants ; the 
plaintiff’s case being that there was originally a 
slit or chink in the pipe itself, arising from an im- 
perfect ‘I weld.” The defendants’ case, on the other 
hand, being that the damage to the pipe arose, not from 
any defect in its original construction but, from the 
rough and improper handling which it underwent on 
the part of the plaintiff’s men in laying it .dowm. 
There was also conflicting evidence as to whether 
this laying down was done by the company’s work- 
men alone, or whether Sharrott, Bates’s man, took 
any part in that job. Evidence was also given, 
on the part of the defendants, that the proper Way 
to search for an escape of gas, especially when xt 
was evident that it was escaping under a flooring, 
was to use the sense of smell, or to listen for the 
sound of the gas escaping, or to pass the hand along 
and feel for the escape, which would be notifled by 
the difference of temperature between the gas and 
the atmospheric air. Sharrott, on the other hand, 


miAntained that the ordinary and the only way, to* 
try for an escape of gas at a joint in a pipe, was tO' 
use a light, and that an explosion could not occur 
at a joint. • 

The Lord Chief Justice left the following ques- 
tions to the jury : — First, was the escape of gaa 
occasioned by a defective pipe ? secondly, if so, was 
the defect in the pipe at the time it was suppli^ by 
the company, or was it caused by the rough und 
improper handling of it when it was being laid down, 
and, if so, then ; thirdly, was the rough handling done 
by the defendants’ servants, or by Sharrott, the- 
workman of Bates the agent of the plaintiff ? and 
fourthly and lastly, was there negligence and an 
absence of reasonable care in Sharrott in using a 
lighted candle under the circumstances ? 

The jury found: — ^That the escape of gas waa 
occasioned by a defect in the pipe, and that defect 
was in the pipe when supplied. They also said: 

We And that Sharrott was deficient in prudence 
on the occasion in using a lighted candle, although 
there is no evidence that he had reason to suppose 
that there was a dangerous escape of gas at the- 
time. We do not think there was culpable neglect, 
only a common want of prudence on the part of 
Sharrott.” 

In answer to a further question by his Lordship, 
whether there was a want of reasonable prudence 
under the circumstances, the foreman replied, 
“ There was a degree of carelessness, but not wilful 
neglect.” Upon being desired by the learned 
judge to give a specific answer, if possible, to the 
question whether there was an absence of reason- 
able and proper prudence and caution, without 
troubling themselves as to culpable negligence in 
what Sharrot did, the jury again retired, and on 
their return handed in the following finding on 
paper. The jury find that there was negligence 
on the part of Sharrott in using a lighted candle.” 
The foreman then said : “ They wish to add, with 
your Lordship’s consent, to their decision that the- 
company also were negligent in not sending their own 
foreman to test the new pipes.** Whereupon his Lord- 
ship said, he thought that that latter finding as 
to the negligence of the company was ultra vires 
altogether. The damages were assessed by the 
jury at 404f., for which amount the verdict was 
entered for the plaintiff, leave being reserved by 
the learned judge to the defendants to enter the 
verdict for them, or to reduce the damages. 

A rule was accordingly obtained by O'Malley^. 
Q. C., in Michaelmas Term last, on the part of the 
defendants, to set aside the verdict found for the 
plaintiff and to enter it for the defendants, on the 
ground that, upon the evidence, the verdict ought 
to have been entered for them : or to reduce the 
damages to nominal damages, on the ground that 
the damage resulted from the negligence of Sharrott,. 
and not from the defendants’ breach of contract. 
Against that rule, 

Keane^ Q. C., and C. G. Merewether, for the 
plaintiffs, now showed cause. The accident would 
not have happened had the defendants faithfully 
performed their contract, and the damage done w as 
the natural and consequential result of their breach 
of contract. It is not too remote, nor does it relieve 
them from responsibility, or disentitle the plaintiff 
to recover, as against them, that a third person 
(Sharrott), who was not a servant of the plaintiff, 
or at all connected with him, was also ^ilty of 
negligence which conduced to the explosion which, 
had the defendants* work been properly done, could 
not have occurred. [They were here stopped by 
the court, who called on] 

O'Malky, Q. C. and W. Graham, for the defen- 
dants, to support their rule. Here negligence was 
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found by the jury on the part of Sharrott, the was no^ negligence in the defendants, but in a 
workman of Bates, who represented the plaintiff, person introduced by the plaintiff, and who im> 
and undertook to see the work properly done. It is properly dealt with the pipe ; 3rd. There was no 
clear that, but for the conduct of Bates or his man, contract to supply an absolutely perfect pipe at 
the alleged negligence of the company would not first, and the contract declared on was not proved, 
have produced the accident ; and the established 


rule, therefore, must prevail, that the plaintiff, 
having been by his servant or agent contributory to 
the accident, cannot recover. But if that is not so, 
the damage here is, nevertheless, not a damage 
arising from the negligence of the defendants. The 
injury here was the result of the negligent and 
wrongful conduct of Sharrott, a third party, who 
used the lighted candle, he being, too, a skilled 
person, and who must be supposed to be cognisant 
of the nature of gas, and the work to be done, 
and of the danger attendant on using a candle 
under such circumstances. In the present case, 
moreover, there was no contract, express or 
implied, to provide a perfect pipe, but only a 
pipe which was to be made perfect at a future 
time, by testing. In gas and water works allow- 
ance is always made for a large percentage of escape 
by inevitable leakage. This pipe was to be tested 
with a view to being made perfect, and the acci- 
dent arose in the course of the testing, because that 
operation was unskilfully done by a stranger to the 
defendants, for which they are not answerable. 
They were not bound to supply an absolutely perfect 
pipe. But, even assuming a contract, and a breach 
of it, then it is contended that the damage is not 
such as flowed proximately or directly therefrom. 
The defendants had no control over Sharrott, whose 
act it was, and who was rightfully on the premises 
on the plaintiff's work. On that point the case in 
the Common Pleas of Ward v. Weeks, 7 Bing. 211 ; 
9 L. J. C, C. P. ; 4 M. & P. 797, was applicable, in 
which the original utterer of the slander was held 
not liable for damage done by its repetition by a 
third person to whom he had spoken it, and over 
whom he had no control. In Holkn v. The Liver- 
pool New Gas Company, also, 3 C. B. 1; 15 L. J. 
N. S. 301, C. P., Tindal, C. J., in delivering the 
judgment of the court says, “ It appears to us that 
the injury sustained by the plaintiff is not solely 
imputable to the want of due care on the part of 
the defendants, but that the plaintiff has by 
his own voluntary act been contributory to it him- 
self. The plaintiff knew that the pipe which brought 
the gas into the house still remained, as before, with 
the stop-cock in the inside of the house, which 
would prevent the gas being supplied to the house 
if properly turned, and the house, being without a 
tenant, was under his own charge and care. We 
think, therefore, that the plaintiff was himself 
wanting in the ordinary care of seeing that the 
stop-cock in the inside was closed, which would 
have effectually prevented the gas from escaping.” 
Those observations show that a plaintiff ought to 
look after the gas in his own house, and be careful. 
Again, in Wilson v. The Newport Dock Company, in 
this court, 14 L. T. Rep. N. S. 230; L. Rep. 1 Ex. 
177 ; 35 L. J. 97, Ex., Martin, B. thought the defen- 
dants had a right to a hona fide and reasonably 
sound judgment being exercised, as to what course 
the captain there was to adopt, for the safety of the 
vessel under circumstances of danger, and that it 
was a question for the jury, who, in that case, 
found that^ the captain did the best he could, and 
was not gi^ty of negligence. Now, in the present 
case, the jury found that the best was not done 
under the circumstances. If anything, therefore, 
could have been done to prevent the accident, the 
defendants arc not liable. Vicars v. ^f/codb, 8 
East. 1 ; 2 Sm. L. C. 5th edit. 461, is also in poin^ 
as to remoteness of damage. It is submitted, Ist. 
That there was contributory negligence in the plain- 
tiff by his agent or servant ; 2ad. If not, that there ^ 


Kelly, C. B. — ^The plaintiff in this action claims 
damages in respect of injuries sustained to his pro- 
perty by reason of an explosion of gas, which took 
place upon his premises. The action is said to be 
in contract ; but when we look to the declaration, 
we And that, though in truth it sounds in contract, 
the contract is stated by way of inducement only, 
and it is in form and in substance an action for 
negligence in the performance of a contract. Now, 
the contract was, undoubtedly, that the defendants 
should supply and lay down a pipe from their main 
to the meter within the plaintiff’s premises. It 
appeared that it was unusual for the company to 
carry pipes supplied by them, or fixed or laid down 
by them, beyond the outer wall of the premises of 
the consumer, but this case was proved to have been 
exceptional in that respect, for the pipe which the 
defendants contracted to, and did, lay down, ex- 
tended from their main, through the outer wall, to 
the meter which was situated some distance in from 
the outer wall, and under the staircase in the plain- 
tiff’s premises. It appeared that the mischief arose 
in this way. The pipe having been laid down, and 
the work so far completed that it only required to 
be tested, the company some little time afterwards 
turned on the gas, which thereupon flowed into the 
pipe that led from the main to the meter. It does 
not appear that the plaintiff had any notice that 
this was about to be done. The gas having been so 
turned on, on the afternoon in question, it seems 
that a man named Sharrott, a workman in the employ 
of a Mr. Bates, agasfltter who had been employed by 
the plaintiff to superintend and fix the fittings 
in other parts of the premises, but not employed 
by the plaintiff to interfere at all with the gas 
pipe in question, happened to be upon the pre- 
mises, not for the purpose of testing the pipe laid 
down by the defendants, but for the purpose 
of looking after obis own work, that is, the 
work done by Bates, and being there he is told that 
there is an escape of gas. Thereupon he proceeds to 
the spot, unfortunately with a lighted candle in his 
hand, for the purpose of ascertaining where the 
escape is taking place, and, either while he was 
proceeding to the spot where the gas was escaping, 
or having left the candle upon the counter in some 
part of the shop, where it could be reached by 
or come in contact with the gas which had escaped, 
it did by some means come in contact with the gas, 
and an immediate explosion took place, and the 
injmy was done which is complained of in this 
action. The question is whether the defendants aro 
liable in damages^ for this injury. Now it is quite 
clear that the injury did not arise from the mere 
^t of the defendants alone in having furnished an 
insufficient and defective pipe, and from the con- 
sequent escape of gas therefrom; but, a quantity 
of gas having escaped through the defective 
pipe, and Sharrott having brought a lighted candle 
to the spot, the explosion occurred from the two 
conjoint acts or causes of the escape of the gas and 
the application to it of the lighted candle by 
Sharrott. That being so, if Sharrott had been the 
servant of the plaintiff for this particular work, 
and had thus contributed to the injury, which the 
plaintiff has sustained, by his negligence in doing 
such work, and in the performance of his duty to 
the plaintiff, that would have been contributory 
negligence on the part of the plaintiff, by or through 
his servant, and then, upon the well-known prin- 
ciple of law applicable to these pases, the plaintiff 
could not have maintained this action. But, when 
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we come to look at the facts, we find that Sharrott 
is a mere stranp:er as regards the plaintiff. He was 
not the plaintiff’s servant in any sense in which that 
term can be used. He was the servant of Bates, 
who was emplo.yed by the plaintiff, in the same way 
as the gas company had been employed by the 
plaintiff, to do certain work on the premises. The 
question is, whether the plaintiff and Bates, and 
Sharrott, the servant of Bates, can be identified with 
the plaintiff for the purposes of this cause, for upon 
that depends the maintenance of this action. If 
that were so, then if a person employs several con- 
tractors, as carpenters, bricklayers, painters, and 
such like, to do work upon his house, and if an in- 
jury be done to bis property by their conjoint negli- 
gence, each of them might say “ this damage would 
never have occurred but for the negligence of the 
others,” and the consequence would be that the 
owner would have his property destroyed by the 
negligence of two or three distinct persons employed 
by him to do work for hire and reward, and yet 
would not be able to maintain an action for compen- 
sation. I am of opinion that such is not the law. If 
the owner of property sustain an injury to his pre 
mises through the conjoint negligence of two or 
more contractors, or tradesmen, whom he has em- 
ployed to do certain work upon his property — one 
being, let us suppose, as in this case, a gas company, 
employed to lay down a gas pipe, from the defective 
nature of which gas pipe injury is in fact sustained, 
and another person being employed to do work in 
other parts of the premises, and in the execution of 
that work such person be guilty of negligence, which, 
coupled with the negligence of the gas company, 
occasions an explosion, by which the employer’s pro- 
perty is injured, T am of opinion that he can main- 
tain an action against both ; and as there can be no 
plea in abatement of such a case, if he sues one or 
the other, each is liable to the action. Under these 
circumstances the question remains to be considered, 
whether the facts here are such as to present the 
question to the court in the way which I have stated. 
It is contended that the defendants were not bound 
to at once su])ply a complete and perfect gas pipe, 
but only a gas pipe to be afterMj^ards made perfect 
by testing. That argument cannot, I think, avail the 
defendants here. Here the defendants are charged 
with negligence in the performance of their contract 
to lay down a gas pipe, and the negligence on their 
part consists in this, that they had laid down an im- 
perfect and defective pipe, and having laid it down, 
it was for them to make it perfect. They turned on 
the gas without, as is alleged by the plaintiff, any 
notice to him of their being about to do so, and they 
sent no workman of their own to superintend the 
testing, and took no precautions to prevent an escape 
of the gas. Consequently the gas did escape. The 
question is, whether their negligence thus far is not 
complete ? Even if from an accident some servant 
of the house, unconscious that gas was escaping, 
and therefore unconscious of any danger which 
might exist, had proceeded to the spot vrith the 
candle, and so an explosion had been caused, it 
would be the defendants’ negligence at would have 
caused it. Without any negligence ":x the part of 
any other person their negligence is complete. Then 
comes the question whether it really was the defen- 
dants and not Bates (who is said by tlie defendaivts 
to be identified with the plaintiff), or anyone in his 
employ, who was to test the pipe in question. Now 
the evidence is clear. Bates himself proves, through 
Sharrott, that he, Sharrott, went to test his own 
work, and not the company’s ; and there is no evi- 
dence to contradict that. It is clear, therefore, so 
1 , regards testing the defendants’ work, or 
mking to it -at all fdr any purpose whatever, 
Sharrott is an entire stranger. It is an acci- 
dent only that J^he happened to be employed 
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upon the gas fittings in other parts of the 
premises. Being a gasfitter, or the workman of a 
gasfitter, it was natural that he should be applied 
to, and called in to advise and assist when it was 
supirased that there was an escape of gas. The 
negligence on the part of the defendants being thus 
complete, the only remaining question is, whether 
Sharrott is identical with Bates, and Bates with the 
plaintiff. I have already observed that neither 
Bates nor Sharrott were the servants of the plaintiff, 
or in any way under his control in respect of this 
particular work. This man Sharrott was, in the 
contemplation of the law, a stranger, so far as regards 
his conduct with respect to this explosion, and can- 
not be identified in any way with the plaintiff so as 
to make the plaintiff, in contemplation of the law, a 
contributory to the accident. Under these circum- 
stances, the jury found that this escape of gas was 
occasioned by a defective pipe, and that the defect 
existed when the pipe was supplied by the com- 
pany; and they also found, though the question 
was not left to them, that the company were 
negligent in their duty in not sending their own 
foreman to test the now gas pipes. Taking 
these together, it is elcar that the defendants were 
guilty of negligence; and the plaintiff not being 
identified with Sharrott, whose, negligence and 
imprudence in carrying a candle to the spot, no 
doubt contributed to the explosion, and so to the 
injury complained of, and being in no way respon- 
sible for his act, I am of opinion that the action is 
maintainable against these defendants, and that this 
verdict ought not to be disturbed. The defendants’ 
rule, therefore, will be discharged. 

Martin, B.— I am of the same opinion. This rule 
was obtained on two grounds: First, that the 
verdict ought to be entered for the defendants, 
which can only be on the ground that there was no 
evidence for the Chief Justice to leave to the jury. 
Now I am clearly of opinion that there was evi- 
dence which that learned judge was bound to leave 
to the jury, and that, if he had not left it, he 
would have been guilty of misdirection. Secondly, 
that the damages were excessive, and that they 
ought to be nominal only. But I apprehend that 
when the facts are looked at that wiU be found not 
to bo so. Upon the two grounds, therefore, upon 
which this rule was obtained, I think it ought to be 
discharged. But I own my impression is that this 
declaration is in contract and not in tort. However, 
that is immaterial, because I propose to give my 
judgment upon the real facts and substance of the 
case. The facts were these : The plaintiff desired 
to have gas introduced into his premises, for which 
purpose new pipes and a new meter were re- 
quired. He accordingly went to a Mr. Bates, 
who was a gasfitter in the town, and Bates 
told him that the defendants, the March Gas 
Company, would supply the meter, and connect 
the meter with their own works, thus having 
complete control of the meter and of the communi- 
cation of gas to it. All that Bates or the plaihtiff 
did was to convey the pipes from the meter into the 
interior of the premises. That information having 
been communicated by Bates to the plaintiff, the 
latter requested Bates to take the necessary steps 
for the purpose, which Bates said he would do. Bates 
then applied to the managing man of the defendants, 
and it is perfectly clear to my mind that thereupon 
a contract was made by the defendants with Bates on 
behalf of the plaintiff, that the defendants were to 
furnish a meter and a supply pipe for the purpose 
of communication from their gas main to this meter 
in the plaintiff’s premises. Novr that seems tp me 
to be the exact contract stated in this declaration, 
thus : “ It was agree 1 between the plaintiff and the 
defend&nts that the defendants should provide and 
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well and sufilciently lay a proper and sufficient 
communication, with proper and sufficient senrice 
pipes, from the main of the defendants to the gas 
meter within the premises of the plaintiffs.” The 
declaration then goes on to aver that the defen- 
dants did not provide and properly Jay a proper 
and sufficient communication and proper and suffi- 
cient service pipes for the purpose aforesaid.” Now 
it seems to me, if the declaration had stopped there, 
that that made a perfect contract ; what follows is 
a mere statement which we now very often find in 
actions upon contracts. The defendants begin by 
pleading non assumpsit^ that is, denying the contract. 
Then they say, ” We are not guilty of negligence.” 
Now, what occurred? The defendants, having 
entered into this contract, proceeded to execute it, 
a-'.d a pipe, which communicated from their works 
to the plaintifTs meter, had a hole in it, of three 
i iches long, so that immediately upon the gas being 
admitted into it the gas escaped into the plaintiff's 
premises. It is as clear therefore, that there was a 
breach of contract as anything can be ; and if the 
Lord Chief Justice had refused to leave that to the 

S .ry, I apprehend he would have been in the wrong. 

e was bound to leave it. Consequently, I think 
there is no ground for either a nonsuit or for 
entering a verdict for the defendants, as pro- 
Iiosed by this rule. Upon that ground, therefore, 
I am clearly of opinion that the defendants 
entirely fail. Then conies the second point of reduc- 
tion of damages. Now it w./uld be a new point to 
me that, as has been contended to-day, if a man 
entered into a contract with another, and was guilty 
of breach of contract, and, from the negligence of a 
servant of the party with whom the contract was 
made, conjointly with such breach of contract an 
injury occurred, the person who broke the contract 
was thereby relieved from liability to damages. It 
may be so ; but so far as I am aware, it is only in 
cases where there has been contributory negligence. 
It is said, that, in this case, nominal damages only, 
if any, are recoverable. I do not think so. There 
is not the slightest pretence for calling this man 
Sharrott a servant of the plaintiff, so as to make 
the latter liable, 'or responsible, for contributory 
negligence. My Lord has stated, and stated cor- 
rectly, what the circumstances were. This gas es- 
caped in consequence of a breach of contract on the 
part of the defendants. The gas having escaped, 
this man Sharrott, naturally did what any man 
would endeavour to do, he tried to find out 
where the escape was taking place, and in doing 
that he used a lighted candle, which it seems was 
an improper mode of investigating the matter; in 
consequence of that, the gas which had been allowed 
to escape by reason of the defendants’ breach of con- 
tract, exploded ; and I am clearly of opinion that 
the doctrine of contributory negligence docs not 
apply to this case, and that there was no such re- 
lation between the plaintiff and Sharrott as to de- 
prive the plaintiff of his right to damages, by reason 
of the gas having exploded in consequence of the 
candle held by Sharrott. 

CuAXKELt., B. — I also am of opinion that this 
rule should discharged. I agree in the view of 
the facts, upon the evidenc.*, taken by my Lord and 
-my brother Martin. It does not appear to me, ac- 
cording to my view of this case, to be very im- 
portant whether this action be considered as founded 
on contract or founded upon a duty ; but whether it 
bo a contract on the part of the defendants, or 
whether it be a duty, I rather incline to the opinion 
that the contract, if a contract, or the duty, if a 
duty, was not one which imposed upon the defendants 
the necessity of taking upon the premises pipes that 
were at the time absolutely perfect. These pipes are 
connected by screws, they act as a conduit for the 
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passage of gas, and the very nature of the materials 
used is such as to give rise, in the great majority of 
cases, to a reasonable expectation of leakage at first ^ 
but I think the obligation on the part of the defen- 
dants was this, that they should leave the pipes when 
they had connected them together and tested them, 
in a perfect state.. So far, I agree "with Mr. O’Malley. 
But then it appears to me that that does not relieve 
the defendants from responsibility, or limit their 
responsibility to nominal damages. The defendants 
were bound to leave the pipes, when connected, in a 
perfect state. They did not do that, and therefore 
the^ are guilty of negligence and responsible in this 
action. But if, on the other hand, the testing was 
left by them to be accomplished, not by Bates him- 
self, but by Sharrott, who was Bates’s servant, it 
seems to me ‘that that would leave the defendants 
in this dilemma, that the act complained of and by 
which the explosion took place, was the act of the 
defendants, and was caused by their default in that 
respect. On these grounds I think the plaintiff is 
entitled to his verdict. 

PiooTT, B. — I am of the same opinion, and I 
found my judgment, not upon the form of the 
pleadings, but upon the facts of the case. I cannot 
see that the form of the pleadings ca* make any 
difference in the right of the plaintiff to recover in 
a case like this, where the count really might be 
taken to be cither ih contract or in tort. If it states 
a contract, it also states a duty arising out of that 
contract, and then it states negligence as the breach 
of contract, and out of that negligence mischief 
arises to the plaintiff for which he is entitled to 
recover damages. That throws us, thereforp, upon 
the consideration of the facts, in order to see 
whether, either in the one form or the other, on this 
count the plaintiff is entitled to recover. Now the 
facts have been stated by the court, and you do not 
propose to repeat them. We must take it to be 
found by the jury, and to be the fact, that the negli- 
gent conduct of the defendants, in performing their 
contracts, resulted in this mischief. Whether it was 
proximate or remote may be an arguable matter, 
considering the question of contract ; but the mere 
fact that there is another cause brought in, without 
which the damage w'ould not have occurred, does 
not make the first and chief cause a remote cause 
of the damage that occurs. It could only disentitle 
the plaintiff to recover upon the ground that he has 
contributed to that, without which the damage would 
not have occurred. It seems to me that, in any way 
of looking at it, the escape of gas was the proximate 
cause of the damage of which the plaintiff com- 
plains. If that be so, although there is another 
cause, a causa sine qua non, without which the explo- 
sion would not have occurred, that does not dis- 
entitle the plaintiff to recover. Thep comes tho 
question, is he disentitled to recover because he is 
responsible for contributing to the damage ? I agree 
with my Lord that what we have to determine is, is 
the plaintiff responsible for the act of Sharrott ? It 
seems to me that he is not. As my Lord has put 
it, there were two independent tradesmen employed 
by the plaintiff to do a work conjointly upon his 
premises. Both are guilty of negligence by which 
the plaintiff sustains considerable damage. Is ho to.J. 
be disentitled 'to complain of the negligence of one 
tradesman because another contributes to the 
damage? It seems to me that he ought to be entitled 
to complain of both, and to recover against botlK 
Because he is entitled to recover against one, that 
cannot disentitle him to recover against the other. 

I think, however, in another aspect of the case, it 
might be well argued that in truth these defendants 
did turn on the gas for the purpose of letting Bates 
test it, leaving their own work to be tested by Bates. 

If that is the true view of the facts, they are respon- 
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aible for the negligence of Bates’s workman, Sharrott, 
and in that way would be clearly liable. I do not, 
however, rest my judgment so much upon that, inas- 
much as the evidence leading to that result is not 
so clear upon the notes. 1 agree, on the whole, 
with the judgment that has been given by the rest 
of the court. I think the plaintiff is entitled to 
retain his verdict, and that'this rule should be dis- 
charged. 

•Pule disoAarffed 

Attorneys for the plaintiff, t>hester and Urquhart^ 
11, Staple-inn, E.C., agents for Lace^ Banner^ GiU, 
^ewtoTij and Bushhy^ Liverpool. 

Attorneys for the defendants,. Meredithy Meredith, 
and Roberts, New-square, Lincoln’s- inn, W.C., agents 
for Wise and Dawbam, March. 


Feb, 8 and 9. 

Stows arc others v. Querrbr. 

Kvidence — Copy — Admissiblity of — Secondary 

evidence — Admissibility depending on question of fact 
— Whether such question for judge orjuty. 

The issue in an action on a policy, being the execution of 
ihe policy, the plaintiffs, having given defendants 
notice to produce the policy, tendered in evidence a 
document which he had received from defendants pur' 
porting to be a copy of the policy. The defendants* 
counseJ then tendered evidence to show that no such 
policy had ever been executed, and asked the learned 
judge to decide whether that were so or not, as a nects-' 
sary preliminary to the admissibility of the copy. The 
judge refused to do so, and admitted the copy, leaving 
the question whether the polity had ever been execute 
ultimately to the jury : 

Held, that he was right in so doing. * 

Declaration by shipowners against an under- 
writer upon a p()iicy of insurance upon freight. 

First plea that the defendant did not become an 
insurer of the plaintiffs as alleged. Issue. 

The trial took place at the Liverpool summer 
assizes, before Hayes, J. 

It was proved by one of the plaintiffs’ witnessps 
that the course of business in Liverpool with reference 
to insurances is that upon acceptance of the proposals 
for an insurance by the underwriters, a slip is 
signed, and subsequently a stamped policy is exe- 
cuted in accordance with the slip, of which a copy is 
sent to the assured, the original remaining in the 
hands of the underwriter until payment of the pre- 
miums, which is made upon the 10th day of the 
following month, when the original is handed over 
to the assured. It was proved that proposals for an 
insurance on freight of the ship Oahdands had been 
made by the plaintiffs to defendant and accepted, 
and a slip signed, and that subsequently the plain- 
tiff had received a document from defendants pur- 
porting to be a copy policy. 

The plaintiffs had given the defendant notice to 
produce the original policy, and upon his not 
doing so the plaintiffs’- counsel proposed to prove 
the policy by putting in the copy. The counsel for 
the defendant then tendered evidence to show that 
notwithstanding the delivery of * the copy no such 
policy had ever been executed, and asked the learned 
judge to hear such evidence and decide before 
admitting the copy in evidence whether any duly 
stamped original policy had ever existed. The 
learned judge refuted to hear the evidence thus 
tendered at this stage of the cause, and ultimately 
left the question of the existence of a duly stamped 
policy to the jury. The jury found a verdict for the 
plaintiffs. 

A rule m«t had been obtained for a new trial on 
VoL XXn., N.S., No. 688*. 


the ground that the admissibility in evidence of 
the alleged copy policy was a question for the deci- 
sion of the judge, and not for the jury, and ought 
to have been decided by the judge when the evidence 
was tendered. 

Butt, Q.C. and Trevelyan showed cause. It will be 
contended on the other side, that where you offer a 
c py as secondary evidence of a document you must 
show that there is an original of which it is a copy, 
and that such original is lust, or, being in the hands 
of the other side is not produced upon notice, and 
that if evidence be tendered on the other side to 
show that there is no original the judge is bound to 
hear it and decide as a preliminary to the admissi- 
bilit}' of the secondary evidence, the question 
whether there is such an original. Now we contend 
that this copy was^missible as primary evidence as 
a distinct statement or admission from the other 
side without any question as to the existence of an 
original : 

Slatterie v. Pooley, 6 M. & W. 664 ; 10 L. J. 8, Ex. ; 

Beg. V. Basingstoke, 14 Q. B. 611 ; 19 L. J. 87, M. C. 
By the 30 & 31 Viet. c. 33, s. 15, a penalty is 
imposed on any broker who issues a copy without a 
duly stamped policy being in existence. ' The pre- 
sumption is, therefore, that there was a duly 
stamped policy. The judge was right in leaving 
the question to the jury. The distinction is this: 
Where the issue upon which the admissibility of 
the evidence depends is collateral to the cause, it is 
for the judge to decide it ; but where it is the main 
question in issue in the cause, it must be left to 
the jury. Then the question whether a policy 
existed is the very question at issue. This Is not a 
mere stamp objection. 

Quain, Q. C., and Dr. Commins, supported the rule. 
— The judge was bound to hear the evidence ten- 
dered, and decide the question whether there was 
an original policy duly stamped. In Bartlett v. 
Smith, 11 M. & W. 483 ; 12 L. J. 287, Exch., when 
the admissibility of a bill of exchange, purporting 
to be a foreign bill, and stamped accordingly, was 
objected to on the ground that though it purported 
to be drawn abroad, it was in fact an inland bill 
drawn in London, and evidence was tendered to prove 
that fact, it was held that the judge ought to have 
received the evidence in that stage of the cause, 
and decided upon the admissibility of the instrument, 
and not to have received the evidence afterwards as 
part of the defendant’s case, and submitted it to the 
jury. In Boyle y, Wiseman, 11 Exch. 360; 24 L. J. 
IGO, Exch., an action of libel, the plaintiff in order 
to prove the publication of the libel tendered 
secondary evidence of the contents of a letter 
writiiten by the defendant. On the part of the de- 
fendant a document was produced as the original, 
and it was held that the judge was bound at that 
stage' of the cause to hear the ‘evidence on 
both sides, and to decide whether the document 
offered was the original or not, and that if it 
was, the secondary evidence was inadmissible. 

In Doe V. Davies, 10 Q. B. 314, the question 
ultimately raised in an action of ejectment being 
whether E. S., deceased, was legitimate or not, a 
certificate of the marriage of E. S.’s alleged father, 

T. D. to her mother was produced by a witness who 
said he received it from E. S. The question was 
then put whether E. 8. made at that time any state- 
ment respecting her mother’s marriage : Held, that 
this question was admissible, it having been proved 
before to the satisfaction of the judge that £. S. was 
a member of the family, and it not appearing that 
any dispute was known at that time to exist ; and 
that it made no difference as to the admissibility of 
the answer, that the question whether E. S. was a 
member of the family was, in fact, identical with* 
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the issue on which the opinion of the^ juiy would 
be ultimately taken. It is laid down in Taylor on 
Evidence, 5th edit., pp. d5>37, that fdl questions of 
the admissibility of evidence are for the judge, and 
be must determine all the facts upon which they 
depend. It is contended for the plaintiffs that this 
copy having been delivered by the defendant was 
an admission, and therefore not secondary evidence ; 
and that therefore no preliminary question of the 
existence of an original arose as to its admissibility. 
But it is clear that a copy cannot be evidence if no 
original exists. They also cited 

Doe d. Whitcomb, 6 Ex. 601 ; 20 L. J. 297, Ex. 

Cur. adv. vult, 

Feh. 9. — ^Bramwbll,''B. — T his was an action on a 
policy, and in proof of the policy the plaintiffs pro- 
duced a document which had been delivered to them 
by the defendant, purporting to be a copy of a policy 
showing that the same had been duly executed and 
stamped. It was shown that by the custom the 
actual policy was not delivered to the assured until 
payment of the premium, but, in the mean time, a 
copy was delivered, and it was contended that by 
this means the copy was evidence of the existence, 
in the hands of the defendant, of a duly stamped 
policy. For this policy the plaintiffs called, but it 
was not produced. It was then said that upon such 
nonproduction, the copy became evidence. The 
defendant’s counsel then stated that he was in a con- 
dition to displace the effect of tills evidence by 
showing that no policy had ever been executed, and 
he called on the judge to hear evidence on the inter- 
locutory question. The judge refused, and the ques- 
tion is, whether he was right in such refusal. We 
think that he was. If the objection had merely 
been that there was a policy, but it was not duly 
stamped, upon the authorities the contention might 
have been well founded. But here the objection 
was that there was no policy at all. The objection 
went to the ground of the action ; it went to show, 
not only that there was not secondary evidence, but 
not even primary evidence of the document. If the 
judgehad acceded to it, there could have been no proof 
given for the plaintiff at all. The difference between 
this case and Boyk v. Wiseman is this : If the judge 
there had received the evidence, and come to the 
conclusion that the document produced by the de- 
fendant was the original, the plaintiff might have 
given the original in evidence. The judge would 
only have decided what was the proper mode of 
proof, but here the judge would have decided that 
there was no case to prove at all. Take the case of 
an action for libel, and suppose that a witness had 
said that he had received a letter containing the libel, 
and that he had destroyed it, and thereupon a copy 
was tendered, the defendant could adduce evidence 
to show that the letter was not destroyed, perhaps, 
but could he produce evidence to show none had 
ever been written, and ask the judge to reject the 
copy 0:1 that ground. The distinction is between 
cases where the objection to th,e evidence is an ob- 
jection to it as a piece of evidence conceding that 
|>rimary evidence exists, and cases where the objec- 
tion is that the very ground of the case fails ; in the 
former cases the question is for the judge to decide, 
but in the latter he must let the question go to the 
jury. Some attempt was made to show that this 
was a stamp objection, but the true objection was 
that there was no policy at all in which the stamp 
objection was, as it were, merged. 

Martin, B.— The only doubt I had was whether 
the defendant was not entitled to have the opinion 
of the judge on the question of the policy’s being 
stamped; but I have come to the same conclusion 
on the point as my brother Bramwell. 


PiGOTT, B. — ^I am of the same opinion ; indeed, I 
should be inclined to go further, and hold that the 
copy was not only secondary, but primary, evidence. 

Clisasbt, B. concurred. 

Ruh discharged. 

Attorneys for plaintiffs, W^estail and Reverts, for 
Forshaw and Hawkins. 

Attorneys for defendant, Chester and Urguhart, 
for Lawrence^ Liverpool. 

Friday, /’eft. 11. 

Hart v. The Fronting and Bolivia South- 
Ambrican Gold Mining Company (Limited.) 

Joint-stock company — Shares — Register — Removal 
name from— Estoppel. 

Xhe plaintiff purchased and received a tranffer of certain 
shares in a joint-stock company from one P. It 
appeared that P.*s name was not then on the register 
oj shareholders, but he was subsequently registered, and 
was called on by the company to pay calls, which he 
did. He then called on the plaintiff to repay him the 
amount of such calls, which plaintiff declined to do 
until he became registered owner of the shares. The 
company, upon receipt of the transfer to him from P., 
registered him as holder of the shares, and he thereupon 
paid to P. the amount of the calls paid by P. upon the 
shares. Subsequently one F. claimed to be the rightjul 
owner oJ the shares, then having been sold and trans- 
ferred to him by the holder of them previously to their 
pretended transfer to P. The company having inves- 
tigated the case, came to the conclusion that F.*s title 
was good, and therefore removed plaintiff*s name from 
the register of shareholders, and inserted that of F. 
Plaintiff thereupon brought an action against them to 
recover Jor the loss of his shares : 

Held, tkat the company had by their acts estopped them- 
selves Jrom denying that plaintiff was entitled to the 
shares, and he was therefore entitled to recover. 

This was an action brought to recover damages 
for the wrongful removal of the plaintiff’s name 
from the register; of the defendants* company as 
holder of 200 shares therein. 

The declaration stated that the defendants are a 
company registered under and according to the 
Companies Act 1862, and having a capital divided 
into shares ; and that whilst the plaintiff was the 
proprietor of 200 shares in the said company, and 
after he had agreed to become a member of the said 
company in respect of the said 200 shares under the 
said Act, and whilst his name was entered in the 
register of members of the said company, kept under 
the said Act, as a member of the said company, with 
the addition therein to his name of a statement of the 
said shares so held by him as aforesaid according 
to the said Act, the said company wrongfully and 
without authority, and against the will of the plain- 
tiff, ceased to keep the name of the plaintiff entered 
on the said register as a member of the said com- 
pany in respect of the said shares, and entered in 
the said register the name of another person as the 
holder and proprietor of the said. 200 shares, and as 
a member of the said company in respect thereof 
instead of the plaintiff, whereby the plaintiff’s title 
to the said shares was injured and he lost the said 
shares, and was deprived of the power of selling or 
otherwise disposing of the same, and lost all the 
profits, dividends, and advantages, which would 
otherwise have accrued to him from such shares and 
from being the registered holder thereof. 

Second count for money had and received. 

Pleas to first count : 1. Not guilty ; 2. Denial 
that plaintiff was proprietor of the shares, and a 
member of the company; 8. That although the 
defendants had caused the plaintiff’s name to be 
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Entered on the said register as the hoider and pro* 
prietQf of the said shares, and as a member of the 
said company in respect thereof, as iii the said first 
count alleged as aforesaid, they did so at his 
request, under a mi^aken supposition and belief 
that he had become holder and proprietor of the 
said shares, and that he was a member of the said 
company in respect thereof, when in truth and in 
fact he did not become and was not such holder or 
proprietor or member, and one George Fitiegerald 
having become the proprietor of the said shares and 
a member of the said company in respect thereof, 
and having been such at the time of the plaintiff’s 
name being so entered, and the said George Fitz* 
gerald having requested the said company to enter 
his name on the said register as a holder of the said 
shares and as a member of the said company in 
respect thereof, they did accordingly, in order to 
correct the said mistake and give the said George 
Fitzgerald his rights in that behalf, cease to keep 
the name of the plaintiff entered on the said register 
as a member of the said company, with the addition 
of the statement of the said shares as held by him, 
and removed and omitted the plaintiff’s name from 
the said register as a shareholder or member of the 
said company in respect of the said shares, and 
entered on the said register the name of the said 
George Fitzgerald as the holder and proprietor of 
the said 200 shares and as a member Of the said 
company in respect thereof, instead of the plaintiff, 
and as they lawfully might, for the cause aforesaid, 
and which are the acts complained of in the 
said first count; 4. To the second count, never 
indebted. 

Issues thereon. 

The cause came on to be tried before Martin, B., 
at the sittings in London after Trinity Term 1869, 
when, by consent of the parties, a verdict was 
found for the plaintiff for 500/. damages, and 40s. 
costs, subject to the following 


the said- call was made and paid, and thenceforward 
until the plaintiff’s name was entered on the re- 
gister as hereinafter mentioned. The company gave 
to the said Charles Powell a receipt dated the 16th 
Jan. 1869, for his said payment in respect of the 
said call. The said Chas. Powell applied to the 
plaintiff to recoup him in respect of the call so paid 
by him, but the plaintiff declined to do so until he 
should have become the registered holder of the said 
200 shares. 

In the month of April 1867 the plaintiff lodged 
the said transfer of the said 200 shares at the office 
of the company, in order to be entered as the holder 
thereof on the register of the company. The said 
Chas. Powell thereupon wrote to Mr. Phillips, the 
managing director of the compaay, objecting to the 
registration of the plaintiff in respect of the said 
shares. But the said Mr. Phillips replied to the 
'effect that the calls having been paid, and the 
transfer lodged, the directors had no alternative but 
to pass and register the same. The plaintiff was 
accordingly accepted by the company as proprietor 
of the said shares, and his name was entered upon 
the share and transfer ledger, and upon the register 
of transfer, and upon the numerical register of the 
company, as transferee of the said Shares, Nos. 
48,101 to 48,300, both inclusive, under date the 2nd 
May 1867, as appears by the said books. The plain- 
tiff also received from the company the following 
certificate, signed by the managing director of the 
company ; 

No. 1087. I hereby certify that B. W. Hart, Bag., of 37, 
Moorgate-street, E.C., ia the registered holder of 2008hare8. 
Nos. 48,101 to 48,300 iu the Frontino, &o,, Co., on which 
32s. 6d. per share has been paid. 

Henut L. Phillips, lilanagiag Director. 

Dated, 2nd May, 1869. 

Share certificates have been issued for every five shares, 
and are to be handed over on a transfer being mode. The 
certificate not being required when shares are transferred 
is no evidence of the shares being held by the person named 
therein. 


Case. , , After and upon the faith of such registration as 

The defendants are a company limited by shares aforesaid, and the delivering of the aforesaid cer- 


incorporated and registered with memorandum and 
articles of association under the, provisions of the 
Companies Act 1862, the capital of the company 
being 100,000/., in 50,000 shares of 21. each. On the 
20th Sept. 1866 the plaintiff purchased, through his 
brokers,. Messrs. McNeill and Long, 200 shares in 
the company, at the price of 116/. 6s. On the 2nd 
Oct. 1866 the plaintiff paid to the said Messrs. 


tificate, the plaintiff repaid to the said Chas. Powell 
the amount of the call which he had paid as afore- 
said in respect of the said shares, and the plaintiff 
was treated by the company as the holder of the said 
shares, and remained on the register in respect 
thereof until Jan. 30, 1868. 

The market price of the shares of the company 
at the time when the plaintiff purchased his said 


McNeill and Long the said purchase-money for the shares was 11s. 6rf. per share, on the 2nd May 1867 


said shares, and received from them a transfer 
of the said shares, executed by one Charles 
Powell, together with the certificates of the 
said shares, being forty certificates of five shares 
each. The said shares were in the said certificates 
and transfer numbered from 48,101 to 48,300, both 
inclusive. The said certificates, which were signed 
by two of the directors and countersigned by the 
secretary of the company, were in the following 
form : 

Certificate of share. — ^The Froatino and Bolivia South 
American Gold Mining Company (Limited), incorporated 
under the Companies Act 1862. Capital 100,0001. in 50,000 
shares of 21. each. This is to certify that the person named 
in the register of shareholders is the proprietor of five 
Mares numbered 48,101 to 48,105, both inclusive, in the 
Frontino, Ac., Company, subject to the articles and memo- 
randum of association of the above company. Given under 
the common seal of the said company tne 30th May 1864. 

P. J. Vahobk By*,) Directors. 

Q. Noaxbs, J 
W. G. PowniNo, Secretary. 


it was 7s. 8d. per share, and on or about the 30th 
Jan. 1868 it was 17s. 6d. per share, and at the com- 
mencement of this action was 15s. per share.* On 
the 30th Jan. 1868 the plaintiff’s name was, by 
the order of the directors of the company with- 
out the knowledge or consent of the plaintiff, re- 
moved from the said numerieal registry and from 
the said share and transfer ledger, but not from the 
said register of transfers. The Company have ever 
since the said 80th Jan. 1868 refused to replace the 
plaintiff’s name on the register, or to treat or con- 
sider him as a shareholder. 

The circumstances under which the plaintiff’s 
name was removed were as follows : 

On or about the 14th Sept. 1866, Col. George 
Fitzgerald, then of Imperial-square, Cheltenham, 
and who is the said George Fitzgerald mentioned 
in the defendants* third plea, purchased through a 
London broker named James Law 200 shares of and 


In the month of Dec. 1866, a call of 2s. 6</. per mthesaid^company,numbered48,10lto48,800, both 
share was made by the Compaq, and was paid to inclusive, for the sum of 102/. 10s., and of which 
the company by the said Cl^s. Fowell in respect of shares the then secretary of the company, Mr. W. 
the said 200 shares, which were so purchased oy the G. Powning, was the beneficial owner and regis-^ 
plaintiff as aforesaid, but of which the said Chas. tered proprietor, and the said Col. Fitzger^d em- 
Powell was and remained the registered proprietor i ployed his solicitor, Mr. W. Compton Smith, of 
upon the books of the company at the time when 1 Lincoln’s-inn-fields, to pay for the said shares and* 
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act for him in the transaction. The said W. C. should form part of the case. Until Fowning ab> 
Smith was also then and ever since solicitor of the sconded all the books of the company were managed 
said company. On the 28th Sept. 1866, the said W. by Fowning or his clerks, none of the directors ever 
C. Smith accordingly paid to the said James Law looking at the same. By the said books it appears 
the said purchase-money by his cheque for the sum that the said Fowning and James Harris were the 
of 102/. 10s. drawn on the Bloomsbury branch of the holders, of a large number of shares, besides those 
London and Westminster Bank, and made payable in question. The said shares in question appear by 
to the order of the said W. G. Fowning. The said the said books to have been transferred from the 


James Law acted in the said sale as the broker 
of the said W. G. Fowning, and on the same 
28th Sept. 1^66, the said W. G. Fowning exe- 
cuted and sent t» W. C. Smith a deed of transfer 
of the said shares for the execution of the said Col. 
Fitzgerald as the transferee thereof, and the said 
transfer was inclosed in a letter of which the fol- 
lowing is a copy ; 

My dear Colonel, — I send you enclosed the requested 
form of transfer of the said shares (48,101 to 48,.800) in the 
Frontino and Bolivia, which please execute, in the presence 
of, and have it attested by, a witness. You can then return it 
to the office, 192, Qresham House, E.C., direct for registra- 
tioUj whereunon the shares, certificates, and registration 
certificate will be handed to me or you on application. 

The said W. C. Smith on the same day forwarded 
the said transfer by post to the said Col. Fitzgerald, 
and on the 27th Sept. 1866, the said Col. Fitzgerald 
forwarded the said transfer duly executed by him to 
the oflBcer of the said company for registration. 

On the 16th Nov. 1866, the said W. G. Fowning 
absconded, and the aforesaid transfer of the said 
200 shares from him to Fitzgerald was never found 
by the said company, or by anyone, and, in 
ignorance of the execution or existence of the said 
transfer, the said company allowed the plaintiff to 
be registered as a proprietor of the said shares, and 
issued to him on the 2nd May 1867, the certificate 
of that date. 

In the said month of May 1867, after the said 2nd 
thereof. Col. Fitzgerald sent the company the follow- 
ing letter : 

Dear Sir. — beg to bring to your notice that in September 
last I purchased of Mr. Lane, stockbroker, 200 shares 48,101 
to 48,300 in Frontiuo and IKdivia, which were paid for in cash 
by my friend Mr. Compton Smith, the certificates Ac., 
being handed to the office for formal registration. The 
said shares, it would appear, were sold by the late secretary 
to Mr. Powell, stockbroker, to whose possession they have 
been traced. I have Mr. Lane’s receipt for my payment 
somewhere, hut, in the confusion of ch ingiug my residence, 
cannot, at this moment, put my hand rrpon it. I trust that 
l>y the fraudulent act of the 8ecret«ry of the comtmny I 
shall not he permitted to be a sufferer. 

Thereupon the company entered into an investi- 
gation, not giving any notice to the plaintiff, who 
never at any time, till his name was struck off as 
aforesaid, had any notice of there being another 
claimant of the shares. On such investigation, the 
books* of the company were examined, and also Mr. 
W. C. Smith, whereupon a report was made by the 
directors to the effect that the name of the said 
Mr. Hart should be removed from the said register 
and that of the said Col. George Fitzgerald be in- 
serted instead, w]|iich report was conditional on a 
statutory declaration being made, and which sta- 
tutory declaration setting out the purchase by the 
said Col. Fitzgerald of the said shares as aforesaid 
was made by the said Col. Fitzgerald and the said 
W. C. Smith jointly. The result was plaintiff’s 
name was struck off as aforesaid, and that of the said 
George Fitzgerald substituted, up to which time it 
had not been on the register in respect of the said 
shares. 

A notice of what had been done was sent to the 
plaintiff^ which stated that the company thence- 
forth would hold Fitzgerald liable to pay all calls, 
and that any calls paid by Powell or Hart would be 
and the same were thereby offered to be returned. 

As, amongst other points in dispute, the parties 
differ as to what constituted the register, it is 
R'rreed that the books called the share and transfer 
It tiger, register of transfers, and numerical register, 


said Fowning to the said James Harris, but 
there is no evidence one way or the other 
of any transfer to the said J. Harris, nor 
can such be found. Harris absconded with 
Fowning. By the said books the said shares 
appear to have been transferred by the said James 
Harris to the said Charles Powell, and by the said 
Charles Powell to the plaintiff, and such transfers 
were respectively proved and were both dated 
28th Sept. 1866. The name Jagies Harris in the 
said books appearing as the transferee of the said 
shares, was written in after Fowning absconded at 
the oflSce of Mr. Moate, the accountant, to whose 
office they were sent by the directors because of the con- 
fused state in which they were at some time during 
the six months next after the absconding of Fowning, 
viz., Nov. 1866, by a person named Moss, who did so 
at the dictation of some one in the office. None of 
the transferees in this case mentioned searched 
the register before accepting their respective trans- 
fers, nor is it usual to do so. The court was to be at 
liberty to draw inferences t)f fact, and the question 
for them was whether under the above circum- 
stances the plaintiff was entitled to recover damages 
from defendants in respect of the premises. If the 
court was of opinion in the affirmative judgment to 
be entered for plaintiff for such such sum as it 
should think proper and costs of suit. 

Brown^ Q. O. (with him Cohen), for the plaintiff. 
The defendants are estopped from disputing the 
plaintiff’s title to these shares after recognising him 
as a member of the company in respect of them. 
Re Bahia and San Francitsco Railway Company^ L. Kep. 

3 Q. B. 685; 18 L. T. Rep. N.S. 467, is in point. 
[They were then stopped by the court, who called on] 

• 

Bvsh Cooper (with him Hawkins, Q.C.), for the 
defendants. The case cited is distinguishable. 
In that case it was held that the giving of the 
certificate by the company amounted to a state- 
ment by them, intended to be acted upon by 
purchasers of shares in the market, and a pur- 
chaser having acted upon it and altered his position, 
the company were estopped from denying it. There 
the company armed the purchaser with the means 
of going into the market and deceiving the public. 
That, on the principle laid down by the cases 
of Pickard v. Sears, 6 A. & E. 469 and Freeman 
V. Cooke, 2 Ex. 664, amounted to an estoppel. 
But the present case is different. Here the only 
certificates ever given were those given to Powell 
and that given to plaintiff. The first were certifi- 
cates under the common seal of the company no doubt, 
and therefore certificates such as are contemplated 
by the Slst section of the Companies Act 1862, and 
which might, if acted' upon by a purchaser, have 
constituted an estoppel, but it must be observed 
that they only stated the person on the register to 
be the owner of the shares. They could, therefore, 
only work an estoppel quoad persons who searched 
the register, and thus were misled by them ; but 
here none of the transferees ever searched the 
register, and so those certifleatek may be put out of 
consideratioo altogether. Then the certificate given 
to plaintiff was only signed by the managing 
directors, and therefore is not within the Companies 
Act at all, and moreover it contains a provision 
that it is not to be evidence for this purpose. Hie 
plaintiff’s title, if any, must be either by a regnla^ 
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oliain of transfers or by estoppel. Now it is clear 
from the case that he has no title by transfer. 
Harris, who conveyed to Powell, never had a title. 
There is no trace of any transfer to him. Mere 
registration gives no real title any more than re^s- 
tration in the register of Middlesex could give a title 
to land without a conveyance. The case, on the other 
hand, shows a good transfer to Fitzgerald. It must 
be taken then that the plaintiff can have no title 
unless by estoppel. If he had a really good title 
his remedy would be by an application at 
chambers under the 36th section of the Com- 
panies Act to get the register rectified by the 
substitution of his name for that of Fitzgerald. 
Then we contend there was no estoppel. The 
certificates were none for the reasons above 
stated, inasmuch as the plaintiff was never misled 
by them, not haviag searched the register ; and if 
the register had been searched at the time of the 
sale to plaintilBf, neither Powell’s nor Harris’s name 
would have been found on the register, for Powning 
was the registered owner. The plaintiff got a cer- 
tificate of ownership, and if he had taken it in the 
market and sold, there would . have been a perfect 
case against us on the part of any purchaser from 
him ; but he himself was never misled. Until .the 
books are looked at tlie statement in these certifi- 
cates is a mere soliloquy, and therefore cannot be 
ail estoppel. With respect to the payment of the calls 
by tlie plaintiff, they were paid by virtue of his 
agreement with Powell, and not of any inducement 
held out by the company. The plaintiff is in this 
dilemma : if he has a good title to the shares in any 
way, striking him off the register does not destroy 
that title, and his remedy is to get himself put on 
again; he is not deprived'of his shares; if ever 
they were his they are as much his now. The 
plaintiffs cannot exclude him by any act of theirs ; 
the utmost he is entitled to recover is the probable 
costs of any proceeding to get himself reinstated. 

Brown^ Q.C. in reply. — There is clearly an estoppel 
as to Powell and the plaintiff. The company made 
a call on Powell and received the amount from him. 
The plaintiff claims under Powell. Then again 
when Powell called on plaintiff for an indemnity 
against those calls, plaintiff declined to pay them 
until registered, and on the faith of such registra- 
tion he ultimately paid. Plaintiff would clearly 
have been rendered liable to creditors of the com- 
pany ; for it has long been held that a person 
holding shares cannot afterwards repudiate. Ac- 
cording to the contention of the other side a pur- 
chaser can never be safe unless he investigate the 
whole train of previous transfers. The practice 
with respect to imares in such companies is, that 
you never investigate the title of your immediate 
transferor if the company recognise him as a 
member. The company have recognised Powell as 
a member of their partnership. It is quite clear 
that if a contest arose between the plaintiff and 
Fitzgerald on the question who is now entitled to be 
placed on the register the plaintiff would fail, a^d 
that shows that he really has lost the value of his 
•hares by the fault of the defj^ndants. 

Martik, B.— The facts of this case are shortly 
Uiese : — The plaintiff bond Jide bought these shares 
in open market, and he received a transfer from 
Powell. At the dale of this transfer it appears 
PowplPs name was not on the register, but Ip the 
following November the defendants adopted Powell 
as holder of the shares, and received calls from him. 
Powell applied to the plaintiff for repayment of 
those calls, and the plaintiff says that he will not 
repay them until his name is put on the register. 
The name was thereupon entered on the register ; 
the defendants chose to adopt Powell as the holder, 


DRY AMO OTHERS. [£x. Ch. 

and the plaintiff being called on to indemnify him 
against the calls does so, and the defendants give a 
certificate that he is the registered holder. No 
authority seems to me necessary to show that if the 
company thoughout a transaction treat a man as 
the owner of shares they cannot afterwards turn 
round and deny his ownership. 

Bramwell, B. — 1 am of the same opinion. Mr. 
Cooler appears J{o^e to be probably right in con- 
tending that the' tlffie tiUe to these shares was in 
Fitzgerald ; but the plaintiff, in my opinion, has a 
good title as against defendants by estoppeL The 
plaintiff was registered by them ; perhaps he could 
nut have compelled them to register him, though, 
probably, he could, inasmuch as it would seem 
Powell could. It may, perhaps, be contended Powell 
could not ; in any case, it is for them to say whether 
they will do it ; but, if they do it, they cannot undo 
it. The plaintiff is entitled to say You have ac- 
cepted me as a shareholder, and cannot now repu- 
diate me.” This doctrine is no novelty. Take the 
case of a negotiable instrument paid by a banker ; 
the banker cannot recover the money back on the 
ground that it is a forgery. Here suppose the plain- 
tiff had sold the shares and handed over the cer- 
tificates ; clearly the vendee would have a good title. 
Then could the defendants have come to plaintiff 
and said, **We must have a remedy over against you 
inasmuch as you have put us in this position ?” 
(Uearly not, and tlie result would be to show that 
the plaintiff would be in a better position by selling 
than by remaining owner. I can see no reason for 
this. Then, again, would the plaintiff have had any 
answer if sued by the defendants for calls ? I think 
not. Then why should one party be bound and the 
other nut? My only difiiculty has been that the 
judges of the Queen’s Bench in the case that was. 
cited seem to rely on the certificates but not on the 
registration. I think, however, the same principle 
is applicable to both. I suppose the damages will 
be the value of the shares when the company re- 
moved the plaiDti|rs name from the register, as in 
the case in the Queen’s Bench which has been 
cited, (a) 

Pigotx and Cleasdt concurred. 

Judgment Jor plaintiff', 

EXGHEatTEB OHAMBEB. 

Reported bj J. SHoarr, Esqr., Bfurrister-at-Law. 

Friday^ Feb, 4. 

(Before Kelly, C. B., Wxllkb and Brett, JJ., 
Martin, Cuannell, Pioott, and Cleasby, BB.) 

ToLEMAM V, PORTBURY AMO OTHERS. 

Ejectment — Forfeiture-^ Covenant not to permit ” a 
sale on the premises without licence — Owusprobandi, 

(7., ike lessee of a certain dwelling house^ under covenant 
not to permit a sale by auction on the demised pre- 
misesy without the consent in writing of the lessor^ 
sublet the houses with the consent oj Oie lessor^ to 
A., and subsequently made an aysignmentf by bill oj 
sale, of all his goods arid chattels upon the demised 
premises to three other persons who sold the goods and 
chattels by public auction on the premises, la an 
action of ejectment for a fotfeiture by breadi of the 
covenant, the above facts only having been proved, and 
^ fhe plaintiff having been nonsuited at the trial: 

Held (affirming the judgment of the Queen's Bench), that 
the nonsuit was tight} per Kelly, C, B,, Martin and 

(a) Upon the court’s giving judgment as above, it was 
■ tted by the defendants* counsel, in answer to a ques- 
tion from the bench, that the measure of damages nfust in 
taken as being the value of «bfl shares, and judgment 
accordingly passed for an amuuui/ estimated on that ba;iib. 
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Piaottf BB.f because there was no evidence that the 
sale by auction took place with the permission of the 
defendant / per WiUes and Brett, JJ. and Cleasby, fi., 
because the plaintiff was bound to give evidence of the 
non-existence of a licence in writing ; per Channel!, B., 
for both reasons. 

This was an acTtion of ejectment commenced the 
7th Dec. 1867, by writ directed to the defendants 
and all persons entitled to defend the possession of 
all that messuage or tenement, situate and being 
No. 7, Westbourne-grove, late No. 4, Sussex-terrace, 
Westboiirne-grove, Bayswater, together with all 
ways, paths, passages, &c., thereto belonging or 
usually held or enjoyed therewith, in the Parish of 
Paddington, in the county of Middlesex, to the pos- 
session whereof Eliza Toleman claimed to be entitled 
and to eject all other persons therefrom. 

The defendant, Peter Clarkson Reed, on the 30th 
Dec. 1867, appeared to the writ ; and the defendants, 
Jas. Wm. C. Aylett, George Prank Reed, and Thos. 
Carr Artaud, on the 31 st Dec., appeared to the writ 
and defended for the whole of the messuage, tene- 
ment, and premises therein mentioned ; but no ap- 
pearance was entered or defence made by Wm. 
Portbury or Robt. Wm. Candler. 

The following are the particulars of breach of 
covenant for which ejectment was brought, de- 
livered pursuant to the order of Mellor, J., viz., the 
permitting a sale by public auction to take place on 
the premises, late 4, Sussex terrace, Westbourne- 
grove, now 7, Westbourne-grove, Bayswatcr, on the 
25th May 1867, without the consent in writing ot the 
plaintiff first had and obtained contrary to the 
covenant contained in the lease made between the 
plaintiff of the one part, and Robert William 
Candler of the other part, which lease is dated the 
23rd March 1860. 

The cause came on for trial before Mellor, J. at 
Westminster Hall on the 17th April 1868, when the 
following facts were proved ; 

By indenture of lease dated 23rd March 1860, 
made between the plaintiff of the one part, and 
the defendant Robert William Candler of the other 
part, the premises described in the aforesaid writ wf 
ejectment were demised by the plaintiff to Robert 
William Candler, his executors, administrators, and 
assigns, for twenty-one years from the 25 th March 
1860, at the yearly rent of 122/. 6.s’. payable quarterly. 
By the indenture of lease the defendant Robert 
William Candler for himself, his heirs, executors, 
adininistrators, ai>d assigns, covenanted with the 
plaintiff that he would not i»ermit any sale by 
public auction to take place on the premises without 
the consent in writing of the plaintiff, Eliza Tole- 
man, her executors, administrators, and assigns. 
The leafe also contained a covenant on the part ot 
the defendant Robert William Candler, not to 
assign or underlet the premises without the consent 
of the plaintiff, and also the usual proviso for re- 
entry on non-payment of rent, and in case of the 
breach or non-observance of any of the covenants 
on the lessee’s part contained. 

On the 2nd April 1867, the plaintiff by licence 
under her hand of that date gave and granted her 
consent to the defendant Robert William Candler, 
to demise and lease or underlet to the defendant 
Peter Clarkson Rccd, his executors, administrators, 
and assigns, the premises comprised in, and demised 
by tl|4 indenture of lease, for the term of fourteen 
years from the 25th March 1867, less three days. 

On the 23rd April 1867 the defendant Robert 
William Candler, pursuant to the licence, demised 
by way of underlease the premises to the defendant 
Peter Clarkson Reed, by way of mortgage, to secure 
the sum of 800/. which is still unpaid ; the lease 
being worth at a low estimate from 6001. to 600/. 

On the 80th April 1867 the defendant Robert 


William Candler duly executed an assignment of 
all his goods, chattels, and effects in and upon the 
premises to thedefendants, James William Clements 
Aylett, George Frank Reed, and Thomas Cave 
Artaud. The other defendant William Portbury 
was the occupier of a portion of the premises. 

On the 23rd May 1867 one James Edgeby, in 
partnership with the defendant J. W. C. Aylett as 
auctioneers and estate agents, sold by public adc- 
tion in and upon the premises all the goods, chattels, 
and effects, by the direction of the defendants, J. 
W. C. Aylett, G. F. Reed, and T. C. Artaud, the 
trustees ; and previously to the sale bills announcing 
the same had l^en posted on the premises. 

At the trial the respective counsel for the de- 
fendant, Peter Clarkson Reed, and for the de- 
fendants, James W. C. Aylett, G. F. Reed, and T. C. 
Artaud, submitted to the judge that the plaintiff 
should be nonsuited on the grohnd that she ought 
to have been examined as a witness to prove that 
she had not assented to the sale by public auction, and 
that there was no evidence of such sale having 
taken place without her consent, or that the de- 
fendant Boter Clarkson Reed or the lessee knew of 
or permitted the sale. 

The judge directed a nonsuit to be entered, and 
reserved leave to the plaintiff to move to set aside 
the nonsuit and enter a verdict for the plaintiff, 
with liberty to the court to draw inferences. 

Within the time in that behalf allowed by the 
rules and practice of the court, namely, on the 
20th April 1868, the plaintiff, in pursuance of the 
leave reserved, appli^ for and obtained a rule to 
show cause why tlie nonsuit should not be set aside 
and a verdict entered for the plaintiff. 

Afterwards, on the 5th May 1869, the Court of 
Queen’s Bench discharged the rule to show cause. 

Against this the plaintiff now appealed, pursuant 
to the provisions of the Common Law Procedure 
Act 1854. 

By an order of Mellor, J., dated the 24th Aug. 
1869, the names of the defendants J. W. C. Aylett, 
G. F. Reed, and T. C. Artaud were directed to be 
struck out of the writ and all subsequent proceed- 
ings, without costj^ on either side as between them 
and the plaintiff ; and the names of those defendants 
were retained in this case only to show the course 
of proceedings taken in the question. 

The question for the opinion of the court of 
appeal was, whether the rule of the 20th April 1868 
ought to have been discharged, or ought to have 
been made absolute on the ground therein stated. 

Brown, Q.C. for the plaintiff. There are two 
points involved in this case (1) whether it was 
incumbent on the plaintiff to give evidence of the 
non-existence of a licence in writing to have the sale 
on the premises, and (2), whether, if the onus of 
giving such evidence lay upon the plaintiff, there 
was not sufficient- evidence to go to the jury. As 
to the first point, if any written licence was given 
by the plaintiff it must have been in the possession 
of the defendant, and he was the proper party to 
give evidence of it. The onus probandi should be held 
to lie on the defendant on the general ground that 
the plaintiff is not called upon to prove a negative. 
Morton V. Copeland (16 C. B. ^17), is undis- 
tinguishable in principle from the present case. 
There it was held that in an action for penalties 
imposed by the Dramatic Copyright Act (3 & 4 
Will. 4, c. 15 8. 2), for representing the composition 
of authors without their consent in writing, the 
onus of proving the consent of the author or pro- 
prietor lies upon the defendant. “ The general rule ” 
says Starkie on Evidence (4th edit.) p. 585, is in 
conformity with the suggestions of natural reason 
and a principle of obvious convenience; that the 
party who alleges the affirmative of any proposition 
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shall prove it ; for a negative does not admit of the | that the defendant had not a licence, or was not 


simple and direct proof of which an affirmative is 
capable. And this is conformable with the maxim 
of the civil law, Ei incumbit probatio qui dicity non qui 
ncgaC* In the Apothecaries* Co^ v. Bentleyy Ky. & M. 
159, which was an action for a penalty on the statute, 
55 Geo. 3, c. 194, for practising as an apothecary 
without having obtained the certificate required by 
that Act, it was held that the onus probandi that 
the defendant had obtained his certificate lay with 
him and not with the plaintiffs. ** 1 am of opinion,** 
said Abbott, C. J., “ that the affirmatire must be 
proved by the defendant. 1 think that it being a 
negative the plaintiffs are not bound to prove it; 
but that it rests with the defendant to establish his 
having a certificate.” In Bex v. Tur/ier, 6 M. & S. 
206, upon a conviction under 5 Anne, c. 14, s. 2, 
against a carrier fuf having game in his possession, 
it was held sufficient if in the information and 
adjudication the qualifications mentioned in 22 & 23 
Car. c. 25, s. 3, be negatived, without negativing 
them in the evidence. ** Does not common sense 
show,” said Lord Eilenborough, C. J., that the 
burden of proof ought to be cast on the person who, 
by establishing any one of the qualifications, will 
be well defended ?” and he cites Spieres v. Parker y 
I T. K. 144, where Lord Mansfield laid down the 
rule that in actions upon the game laws the plain- 
tiff must negative the exceptions in the enacting 
clause, though he throw the burden of proof on the 
other side. The same,” said his lordship, was 
said by Heath, J. in Jelfe v. Ballard^ I B. & P. 468 ; 
and such, I believe, has been the prevailing opinion 
of the Profession and the practice.” On these 
authorities it is submitted that the onus of 
proying that he had a licence in writing to permit 
the sale on his premises, lay upon the defendant in 
this case. [ Willes, J. referred to Boe v. Whiteheady 
8 A. & £1. 571, where it was held in an action of 
ejectment by landlord against tenant, on an alleged 
forfeiture by a hreach of covenant to insure in 
some office in or near London, that the omission to 
insure must be proved by the plaintiff. Martin, 
B. — Candler with the consent of the plaintiff passed 
the possession of the premises vout of himself to 
Kcid, and therefore it seems to me that the state of 
things in which the condition would operate did 
not exist at all. Kelly, C. B. — ^Foc all that 
appears Candler might have actually refused to 
allow the auction to take place on the premises. 
Whether that would amount to a sufficient defence 
in point of law, I do not say.] He was bound by 
his covenant to prevent the auction taking place. 
In Doe V. Whiteheady the covenant was to do a par- 
ticular thing, and it lay upon the plaintiff in an 
action for a forfeiture to prove that it had not been 
done ; in the pre ent case the covenant is not to do 
a particular thing without a licence, and the 
plaintiff had proved that the thing has been done, 
and it is submitted that on the authorities the bur- 
den of proving the existence of the licence lay upon 
the defendant. Taylor on Evidence, 5th edit., 
p. 379, mentions a second .exception to the 
general rule that the burden of proof lies on the 
party who substantially alleges the affirmative, viz., 
that ** where the subj^t-matter of the allegation 
lies peculiarly within the knowledge of one of the 
parties, that party must prove it, whether it be of 
an affirmative or negative chaaacter, and even 
though there be a presumption of law in his favour. 
This exception equally prevails in all civil or 
criminal proceedings instituted against parties for 
doing acts which they are not permitted to do 
unless duly qualified. The same rule is recognised 
in the Ecclesiastical Courts; and therefore, if pro- 
ceedings be there instituted against a clergyman 
for non-residence without licence or exemption, the 
promoter of the suit need neither allege nor prove 


resident on another benefice,** for which Block v. 
Backmany 5 Moo. P. C. R. 305, 314, is cited. I'Willbs, 
J. — I observe that Mr. Best in his Book on Evidence, 
4th edit. p. 876, says of the ruling of the court in 
Doe V. whiteheady “This ruling seems upheld by 
subsequent cases,’* and refers in the note to 
wood V. Harty 2 Jur. N. S. 288 ; Price v. Worwoody 
4 H. & N. 512.] Taylor on Evidence, pp. fi?*!, 372, 
cites it to illustrate an exception to the general rule 
as to the onus lying on the party affirming, viz., 
that “ if a disputable presumption of law in favour of 
an affirmative allegation, the party who supports the 
negative must call witnesses to rebut this presump- 
tion . . . because the law in favour of the party 

in possession will presume that he has satisfied the 
terms of the covenant, and had the landlord wished 
to have been relieved from the necessity of estab- 
lishing this negative proof, he might easily have 
inserted a clause to that effect in the lease.” [Brett, 
J referred to Doe v. Bobsoriy 2 Car. & Pay. 245, 
where it was held that to support an ejectment on a 
forfeiture of a lease by non-performance of a cove- 
nant, if the covenant be to do an act, the plaintiff 
must give some evidence of the omission of the act.] 
The covenant was here not to do an act, and proof 
has been given of the act having been done. 

Bat/lis for the defendant. — The plaintiff in the 
present case seeks to divest an estate created by his 
own act ; he must then prove his ca^e strictly, even 
though he have to prove a negative. The plaintiff 
was held bound to prove an omission on the part of 
the defendant to insure the demised premises in 
Doe V. Whiteheady 8 Ad. & El. 571. “There was no 
direct proof of non-insurance,” said Lord Denman, 
“ but the defendant, when called upon at the trial 
to produce a policy after notice did not do so. I 
think that quite insufficient. Then it is said that 
the fact of insurance ought to have been proved by 
the defendant. I am not of that opinion. The 
estate wai vested in him ; and his title could be got 
rid of only by proving a forfeiture. I do not dis- 
pute the cases on the game laws which have been 
cited ; but there the defendant is in the first instance 
shown to have done an act which was unlawful 
unless he was qualified ; and then the proof of quali- 
fication is thrown upon the defendant. Here the 
plaintiff relies on something done or permitted by. 
the lessee, and therefore takes upon himself the 
burden of proving that fact. The proof may be 
difficult where the matter is peculiarly within the 
defendant’s knowledge, but that does not vary. the 
rule of law. And the landlord -might have had a 
covenant inserted in the lease to insure- at a par- 
ticular office, or to produce a policy when called for, 
on pain of forfeiture. If he will make the con- 
ditions of his lease such as render the proof of a 
breach very difficult, the court cannot assist him.” 
The same observations apply to this case. It is 
said that the existence of the licence in writing was 
a fact peculiarly within the knowledge of the defen- 
dant, but the plaintiff can now produce evidence 
on that subject by means of interrogatories adminis- 
tered to the defendant. 'The cases cited relating to 
actions for penalties are all distinguishable from 
the present on the grounds mentioned by Lord 
Denman in Doe v. Whitehead. Further, the defen- 
dant’s covenant in the present case is that he will 
nut “ permit ’ a sale to take place on the demised 
premises. Now by permission must be understood 
lawful persuasion. Nothing that is done contrary 
to the covenant without the defendant’s authority 
or consent can amount to a breach of this cove- 
nant. Where a covenant was that defendant 
had not done, nor “permitted nor suffered” :to 
be done any act whereby an estate was encumbered, 
it was held that assenting to an act which the covt* 
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nant^ could not prevent, was not a breach of the 
covenant (Hobson v. Middleton, 6 B. & Cress. 295), 
and the word suffer” was in that case and not in 
the present. Bay ley, J. said ** the words * permit- 
ting and suffering’, do not bear the same meaning as 
* knowing of and being privy to’ ; the meaning of 
them is that the defendant should not concur in any 
act over which he had a control ... if * per- 
mitting and suffering’ applies only to that which he 
could prevent, it is clear that his consent in this case 
was not a breach of the covenant.” What the lessee 
did in the present case was to give a bill of sale 
after the mortgage, when he had no legal estate at 
all, and no power to permit or suffer any act to be 
done on the premises. Lastly it is submitted that 
there was no evidence which should have been left 
to the jury. Not only was there no evidence of 
the non-existence of a licence in writing, or of a 
permission of the sale by Candler, but there was no 
evidence of either Candler or the mortgagee being 
in possession of the premises at the time. Candler 
was in fact at the time a mere stranger. 

Brown, Q. C., in reply. 

KxlI/T, C. B. — I am of opinion that the judgment 
of the Court of Queen’s Bench should be affirmed. 
Sitting here in a court of error, I must not be 
supposed to hold that if the covenant in the present 
case had been that no sale should trkc place upon 
the demised premises without the licence in writing 
of the lessor, there was no evidence to leave to the 
jury upon which the plaintiff n^ould be entitled to 
recover a verdict. I express no opinion whatever 
upon that point; because 1 do not admit, taking 
the view that I do of the case upon the whole of the 
facts, that we are necessarily called on to pronounce 
an opinion on that point ; and also because I am by 
no means satisfied that the Court of Queen’s Bench 
gave judgment against the plaintiff in discharging 
his rule upon that point. I pass over, therefore, the 
question whether, where an action of ejectment is 
brought for a forfeiture said to be incurred by the 
breach of a covenant of this nature — not to permit 
a sale to take place upon the premises without the 
licence in writing of the lessor, it is incumbent upon 
the lessor, that is, the plaintiff, and not upon the 
defendant, the lessee or one claiming under him, to 
show by evidence that there was or was not a 
licence in writing. Looking at the covenant 
in the present case, we find it in these terms : — 
that the defendant would not permit any sale by 
public auction to take place on the premises with- 
out the consent in writing of the plaintiff. Now, 
whether there was or was not sufficient evidence to 
go to the jury of the want of a consent in writing 
on the part ^of the lessor, it is quite clear to roy 
mind that it is an essential part of such a covenant 
that an unlicensed sale on the premises, in order to 
constitute a breach of the covenant, roust have been 
one which took place with the permission of the 
lessee ; and looking to the whole of the facts of this 
case, I am of opinion that there was no evidence to 
go to the jury that the sale on the premises did take 
place by his permission. I might, perhaps, have 
entertained that opinion also, in the case of an 
action of covenant, but this being an action for a 
forfeiture, which we must regard strictly, we must 
be satisfied that there was clear evidence to go to 
the jury that there had been a forfeiture, and I 
think the evidence in the case was insufficient for 
that purpose, and, therefore, that the judge, if 
the point was made at the trial, was quite 
right ^ in nonsuiting the plaintiff. What are 
the cironmstancei of the case ns they were 
proved at the trial? No actual permission of the 
•ale on the i«rt of the lessee was provpd de fnrto. 
por was any particle of evidence adduced tending tq 


I such a conclusion, or anything from which we can 
I imply it. How stands it then on the presumptive 
evidence ? It appears that Candler was the lessee, 
but it also appears that he had underlet the pre- 
mises to one Reed, and subsequently had assigned 
the furniture and effects on the premises to three 
persons, and it seems doubtful whether he remained 
in actual possession of the premises. But assuming 
that Candler was in actual possession of the pre- 
mises, and continued to dwell there, it appears 
that he had assigned away the furniture and effects 
to be sold, and the question arises whether, under 
the circumstances, he permitted the sale to take 
place on the premises, or whether it took place 
under his authority. In the first place he had no 
legal right tq interfere with the sale or with the 
assignees, or with the property sold. He had, in 
fact, no legal right to be on the jpremises at all. I 
do not, however, say that’he was necessarily a tres- 
passer, as he might be there with the licence of the 
under tenant. If, therefore, he had actually 
endeavoured to prevent the sale on the premises, 
and had forbidden it to the assignees and the auc- 
tioneers, there was no obligation upon them to 
attend in any way to his prohibition ; and it is quite 
consistent with the evidence that he not only did 
not permit the sale on the premises, but actually 
opposed it. But it is not necessary that we should 
go so far. It iS' enough to say that there is no 
evidence that he authorised the sale in any way ; 
and when we look at the words of the covenant we 
see that the sale in order to constitute a forfeiture, 
must not only be without the licence of the lessor, 
but that the lessee must ‘‘permit” the sale, his 
covenant being that he would not permit a sale to 
take place on the premises without the plaintiff’s 
consent. There is certainly no evidence that hffdid 
in fact, directly or indirectly, permit it. On this 
ground, therefore — viz., that the act of sale was 
done by persons over whom the lessee had no con- 
trol — the plaintiff was rightly held not entitled to 
recover. I am aware, from our attention having 
been called to it. by my brother Willes, that there is 
a case in 1 Taunton, 183, Attersoll v. Stevens, which 
seems to point another way. In that case, accord- 
ing to the marginal note, J. T. demised land to the 
plaintiff at an annual rent for 21 years, with liberty 
to dig half an acre of brick earth annually ; the 
lessee covenanted that he would not dig more, 
or, if he did, that he would pay an increased 
rent at the same rate that the whole brick earth 
was sold at. A stranger having dug and taken 
away brick earth, the lessee recovered against 
him the full value of it, and he was held entitled to 
retain the whole damages, Mansfield, C. J., saying : 

” The consequence of this taking by a stranger, and 
of this action against the stranger, is, that as between 
the lessee and the lessor it must be taken to have 
been dug by the lessee; if this and what himself had 
dug did not together exceed the half acre per annum, 
there is nothing to pay ; but if it exceeds that 
quantity, the lessee must pay the stipulated rent for 
the surplus.” That, however, turned upon the con- 
struction of the covenant in that case, and not upon 
the question on whom the onus probandi lay. Further, 
that was not a case of forfeiture, but only of a breach 
of covenant. That case, therefore, is quite consistent 
with the judgment which I am now pronouncing. 
Mansfield, C. J., at p. 202, cites from Coke thus : 
‘‘Lord Coke, 2 Inst. 803, says, the lessee shall 
answer for the waste done by aUy stranger ; for he in 
the reversion cannot have any remedy but against the 
tenant, and the tenant shall have his remedy against 
the wrongdoer, and recover all in damages against 
him, and by this means the loss at last shall light 
upon the wrongdoer. If the lessee gave permission 
to A stranger to dig, no doubt it would be the act of 
the lessee, and he would be bound to pay the lessor 
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the stipulated price. Then what -is die difference 
between his agreeing^ to it, and his standing by while 
the stranger takes it ?” But this, again, d^s not 
point to a case of forfeiture. Therefore I distinguish 
that case in Taunton’s Reports from the present, 
which is a case of forfeiture which we are bound to 
regard strictly. Looking at the whole of this case, 
I do not hesitate to say that . there was no evidence 
which the judge could properly have left to the jury 
of a permission by the defendant of the sale whicn 
took place on the demised premises. 

Martin, B.— 1 am of the same opinion. ^ 

WiLLBS, J. — I rather concur in the judgment in 
favour of the defendant on the other ground. I do 
not wish to say that 1 dissent in any way from the 
judgment of the Lord Chief Baron, but 1 prefer to 
rest my opinion on* the fqjjindation laid under the 
auspices of my lord when at the bar, in the case of 
Doe V. Whiteheadf 8 Ad. & El. 571, where it was held 
that in an action of ejectment for a forfeiture for not 
insuring according to covenant, the omission to in> 
sure must be proved by the plaintiff ; and where 
Littledale, J., that most accurate lawyer, whose 
mind was imbued with ancient learning, pointed 
out the distinction between the case of The Apothe- 
caries* Company v. Bentley (ubi sup.), relied on by Mr. 
Brown, and such a case as the present. In the 
cases cited as to game,” he said, the defendant had 
to bring himself within the protection of the statutes 
which prohibited any person from using an engine 
to destroy game, ^r from having it in his possession, 
unless properly qualified or authorised. A like 
observation applies to The Apothecaries* Company v. 
Bentley. But here, where a landlord brings an 
action to defeat the estate granted to a lessee, the 
onus of proof ought to lie on the plaintiff. It is 
true that if the action ha<I been in covenant the onus 
would have lain on the defendant ; but that does 
not show that it will so lie in a different form of 
action.” In order to show' that the estate which he 
has granted has become divested out of the tenant, 
the lessor must show the act on which he relies as 
constituting a forfeiture to ha^e been done under 
the circumstances necessary to constitute a forfei- 
ture ; and he does not show that in the present case 
by showing a sale by auction on the demised pre- 
mises, without showing also the additional circum- 
stance that it was done without the tenant’s having 
obtained his landlord’s permission. Without that 
the argument for the forfeiture is incomplete, and 
the estate remains vested until circumstances are 
shown to have occurred by which it is divested; 
and it is not sufficient to show the existence of cir- 
cumstances which probably might divest it. 

Channbll, B. — I am of opinion that the judg- 
ment 9f the Court of Queen's Bench should be 
affirmed. There may be an allegation in language 
which is negative in its character ; and if that alle- 
gation is traversed, there are cases to show that the 
party traversing the nef^ative allegation has thrown 
upon him the burden of proof, as in replevin 
where riens in arrear is pleaded. But I think that 
that does not apply to the present case, and that 
where an estate is vested by the act o£ the plaintiff 
it is upon him to show that it has become divested ; 
and. when he relies on a forfeiture he must prove 
everything which is necessary to show that the for- 
feiture has taken place. I think, therefor^ that the 
rule deduced from actions for penalties does not 
apply to actions of ejectment for forfeitures. But, 
even if it were otherwise, I am clearly of opinion 
that there is ho evidence in the present case to show 
that the act relied on as constituting a forfeiture 
took place with the permission of the defendant. 

PiooTT, B.— I agree that the judgment of the 
Queen’s Bench should be affirmed. If it were ne- 
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oessary to determine the first point, I should wish 
to consider the matter further before I gave an opi- 
nion upon it. 

Bbbtt, j. — 1 also agree, on the ground that the 
plaintiff was bound to give some evidence of the 
negative propostion, that the sale took place without 
any licence from him in writing. 

C1.BA8BY, B. — ^The covenant in the present case is 
not to permit a sale on the demised premises with- 
out a licence in writing from the lessor. The 
breach of that involves two things, one positive— 
viz., the permitting the sale to take place on the 
premises ; the other negative — viz., the non-exist- 
ence of a licence in writing from the lessor. Evi- 
dence of the positive part must be given by the 
lessor to establish a forfeiture. So also I am of 
opinion that evidence must be given by him of the 
negative part ; and as he has not done that, I am of 
opinion that the judgment of the court below should 
be affhmed. 

Judgment affirmed. 

Attorney for plaintiff, Reed. 

Attorney for defendants, Ellerton, 

COURT OF ADMIRALTY. 

Reported by Hbnby F. Pubcbll, Esq.. Banwter at-Law. 

July 24 and 31, 1869. 

Thb Dobro. 

Damage to cargo— BiU of lading — Exemption from 

liability. 

Where a bill of lading exempted a shipowner from 
liability for the negligence of his master and crew, and 
a suit was instituted for damages to cargo sustained 
in consequence of their negligence : 

Held, the shipowner was not liable for the damage. 

This was a special case, the facts of which were as 
follows. On or about the 10th July 1868, Messrs. 
Carey Brothers and Co., of Tarragona, in Spain, as 
agents for Samuel Hanson and Reginald Hanson, 
trading under the name or style of Samuel Hanson 
and Son, of No. 47, Botolph-lane, in the city of 
London, fruit merchants, the plaintiffs in this cause, 
delivered to Messrs. P. M. Tintare, of Barcelona, in 
Spain, the owners of the Duero, 180 -bags of Barce- 
lona nuts, the property of the plaintiffs, to be carried 
from Tarragona to London on board the above- 
named steamship Duero, then lying in the port of 
Tarragona, for reward to the defendants in that 
behalf, upon the terms of a bill of lading. The said 
goods were, when shipped as aforesaid, in good order 
and condition. The said steamship subsequently 
proceeded on her voyage to London, where she 
arrived on or about the 6th August 1868, when the 
said goods were delivered to the plaintiffs. The said 
goods were delivered to the plaintiffs as aforesaid in 
a damaged condition, such damaged condition 
having been occasioned by the negligence and de- 
fault of the master and niarinersvof the said vessel 
in and about stowing the goods on board of her. 

The question for the opinion of the court on this 
special case was, whetlier the defendants were pro- 
tected from liability by the terms of the bill of 
lading. 

If the court should be of opinion that the 
defendants were protected from liability, then 
judgment should be entered fbr the defendants, and 
the plaintiffs condemned in the costs of all the pro- 
ceedings in this cause. If the court should be of 
the contrary opinion, then the defendants should be 
condemned in such amount of damages as might be 
agreed to by the parties, or should be ascertained by 
the registrar and merchants in case the parties can- 
not agree tn .etlier, with the costs of all the proceed- 
ing in the cause. The exceptions in the bill of lading 
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the alleged detention of the cargo was a detention 
by third parties claiming by title of possession in 
derelict, and not a detention by the master or his 
agent ; and in support of this objection, the cases of 
the Tigris and the Norway were cited to show 
the utmost extent to which the court had gone, 
and the Santa Anna (32 L. J. 2U Adm. ; 
Lush. 198,), as marking the limit which the 
court had set to its jurisdiction in cases of 
“breach of duty or contract” under the statute. 
But to these cases were added in the reply, and it 
may be convenient to mention them now, the 
Danzig^ Bro. & Lush. 102, in which the court 
exercises jurisdiction over a claim for short delivery 
of cargo as per bill of lading in a British port, 
though the goods not delivered were not in fact 
carried into port. The Bahia^ Bro. & Lush. 61, 
in which the plaintiffs were the owners of certain 
corn which was laden on board the Bahia at New 
York under a bill of lading to be delivered at 
Dunkirk, in France ; that on the voyage the master 
put into Ramsgate, and landed the cargo, and 
refused either to carry on to Dunkirk or to give 
delivery at Ramsgate ; the Wilhelm^' in which the 
plaintiff complained that the master delayed the 
prosecution of his voyage, and that, owing to his 
negligence, the cargo did not reach the port of 
destination until an unduly late period, and in 
which the court pronounced for the damage, and 
made the usual order of reference to the registrar and 
merchants (July 26, 1866) this case has not 
been reported. The Felix^ L. Rep. 2 Adm. 
273, decided by myself, in which the plaintiffs 
obtained damages because the master did not obey 
the order of the con ignee to discharge his cargo 
in a particular dock. A second objection to these 
articles is that the matters pleaded in them amount 
to a charge of felony, and that a court of civil 
judicature must refuse to entertain such a cause 
until a criminal court has adjudicated that a felony 
cannot be the foundation of a civil action ; there- 
upon, and for this position, reliance was placed upon 
Cox V. Paxton, 17 Ves. 329, and Stone v. Marsh, 6 
Barn. & Cress. 664, and Deacon’s Bank Rep. Ex 
parte Elliot, 194, and the statute 24 & 26 Viet., c. 97 
s. 43, re-enacting sect. 6 of Will. 4 & 1 Viet. c. 89 
(repealed by 24 & 25 Viet., c 96), was cited to show 
that the charges contained in the articles were bar- 
ratrous and felonious. The third and last objection 
was that this being a proceeding in retn and not in 
pmnam, the ship or res was not liable for acts of 
the master done without the scope of his duty 
(Davies’ Amer. Rep., p. 164), and that this position 
was not affected by the fact that the master was 
(as pleaded in the second article) the sole owner, 
and that this court had refused to allow a cargo to 
be arrested in a case in which the same person was 
owner of the ship and of thecargo: {The Victor, Lush. 
72, 76.) It was also urged that innocent liens on the 
ship not at present opposed might be injured by 
these proceedings against the ship. These various 
points in the case have been well argued on both 
sides, but inasmuch as I am about to say why 1 
think the articles are substantially admissible in 
their present form, it is not necessary to state the 
arguments in reply to which 1 in great measure 
accede, as fully as, in a case somewhat novel, 

I have thought it right to state the objections. The 
real ground ‘of action in this suit is stated in the 
12th article of the petition, which is as follows : 

“ The said cargo was never delivered by the defen- 
dant to the plaintiffs in accordance with the terms 
of the said bill of lading, although such non-delivery 
wan liot occasioned by any of the perils in the said 
bill of lading excepted.” Assuming, as 1 am bound 
to do at present^ the facts, to be correctly statecTin 
the other article, there is no doubt that the aver- 
ment contained in this article is true. The owners j 


have gotten their goods at a port other than that 
specified in the contract, and not from the master, 
but from third parties, namely, the salvors. Here, 
then, is a breach of contract relating to the goods 
whereby the owners have been damnified. I am of 
opinion that it is not . necessary that the damage 
should be actual in order to found the jurisdiction 
of the court. It may be of that constructive cha- 
racter resulting from wrong or improper delivery or 
detention, or the like causes ; and in this opinion I 
am fortified as well by the precedents to which I 
have referred as by the natural construction of the 
language of the statute; and it appears from the 
articles objected to that, although the detention of 
the cargo was not immediately the act of the master, 
inasmuch as it had passed out of his hands into 
those of third parties, who had a lien upon it ; yet 
that the detention was the consequence of previous 
misconduct on the part of the master, through 
which it passed into the possession of these third 
parties. The articles which plead these facts arc 
admissible according to the rules of this court, us 
showing the history of the transaction and the con- 
tinuing liability of the master. I will now deal 
with the objection that the action ought to have 
been in personam, and not in rem, that, the mastt^r 
acted beyond the scope of his duty, and that in 
condemning the res I may be injuring innocent 
liens which do not appear. I am of opinion 
that the petitioners have a light under the statute 
to institute this suit in rem, and that the owner of 
the ship is responsible to the shipper for the loss or 
damage alleged in this case. 1 do not think that 
the objection that the act of the master did not bind 
the owner as in the case of the Health, which is 
well deserving of study, affects this proposition. 
The muster, in that case, had been made by the 
shipper the consignee of the cargo. The case of the 
Ida was of a more peculiar character ; the judgment 
in it was founded on a want of jurisdiction in the 
court, and in the judgments no reference is made to 
the argument that the owner was not liable because 
the master exceeded the scope of his duty ; as to 
the possible existence of secret liens on this ship, 
the answer is thatf if there be such, the possessor of 
them is apprised by the forms of this court that ho 
may come in and defend his interest and obtain 
for his claims the.ir due priority. With respect to 
the objection that they contain a charge of felony 
in which the action for the civil wrong is merged, 

I felt at first some difficulty upon this point, and I 
am certainly not inclined unnecessarily to entangle 
myself in this question of merger, which is perhaps 
not in principle always very satisfactorily ex- 
plained, or in practice always very consistently 
applied, by the authorities at common law. It is 
true that although the master be sole owner, the 
acts alleged would probably render a British sub- 
ject guilty of felony under the statute 24 & 25 Viet, 
c. 97, and it has been suggested that although the 
vessel be a foreign vessel and the master a foreigner, 
yet, as the offence was committed super ahum mare, 
this court of maritime international law ought to 
hold itself less fettered as to criminal jurisdiction 
in this matter than a common law court, which 
would in these circumstances be competent to take 
cognisance of the offence (Beg. v. Serva and others, 1 
Den. C. C. 104 ; Mea^ v. Anaerson, I Cr. Cas. Res. 161). 

I must not be understood as assenting to this argu- 
ment, but I shall direct the word “ fraudulently ” to 
be struck out in both the articles ; it not neces- 
sary for the case of the ^titioner in this court, it 
introduces an issue which might unnecessarily 
complicate and increase the costs of the suit. With 
this alteration I admit the petition. 

Proctor for the plaintiffs, Stokes. 

Solicitor for defendant. Barker, agent for 'Turn- 
bull and Bull, Hartlepool. 


March 6, 1870.] 


THE LAW TIMES REPORTS.-\o\. xxii., n b. - 4 1 


Nisi Pkius.] Clabkson and othbrs v. Young — Platfobd v. Mercer and another. [Nisi Pbius. 

NISI PRUTS. cealed. Witnesses were called on the one hand to 

. * prove that there was a concealment, and on the 


COURT OF QUEEN’S BENCH. 
sittings after HILARY TERM IN MIDDLESEX. 

(Before Lush, J.) 

Thursday y Fd>. 17. 

Clarkson and others v. Young. 

Marine insurance— Cdnceabnent of material fact — Deck 

cargo. 

In an action upon a policy of insurance the defendants 
pleaded that the fact that the ship insured was to 
carry a deck cargo was not disclosed^ and on their 
behalf it was contended that such concealment avoided 
the policy. But it was 

Heldy that it would no^ avoid the policy entirelyy but only 
as regarded the cargo carried on de<x. 

This was an action brought by a firm of ship* 
brokers in the City, to recover 900/. on a policy of 
insurance effected by them to secure them the 
freight and disbursements on the voyage of the ship 
AnnettCy chartered by them on behalf of the owner. 
The claim being made on the policy, was resisted on 
various grounds, as that it was not communicated 
to all the underwriters that the^ vessel was missing, 
and that it had a deck cargo, &c. 

The plea containing the defence with reference to 
the deck cargo was the eighth, and was as follows : 
— ^That the said policy was made in London, and 
that before and at the time of the making of the 
said policy there was at London and elsewhere in 
England, a well-known and approved usage and 
custom of trade among shippers, merchants, and 
underwriters in the trade of carrying goods in ships 
on the said insured voyage, that a policy of insur- 
ance on freight and on advances on freight in the 
ordinary form, such as the said policy in the decla- 
ration mentioned, does not cover the freight or the 
advances on the freight payable for or in respect of 
goods stowed upon deck, unless the underwriter 
has at the time of the making of such policy notice 
by such policy or otherwise that t^e said goods are 
to be stowed on deck, of which said custom and 
usage the plaintiffs and the defendant at the time 
of the making of the said policj' in the declaration 
mentioned, had notice and made the policy with refe- 
rence thereto. And the defendant, says that the said 
cargo in the declaration mentioned was stowed on 
deck, of which the defendants had at the time of the 
making of the said policy no notice whatever by the 
said policy or otherwise. 

Issue was joined on this plea. 

The ship was chartered in September 1868, to go 
to Honduras, take a cargo of mahogany, and bring 
it to a port in this country. It took the cargo on 
board in November, and sailed homewards, twenty- 
two of the heavy mahogany logs being on deck, or 
lashed to the sides. In the middle of the month it 
was lost. In the mean time the captain had written 
home to his principals, the plaintiffs, to insure for 
freight and disbursements, and on the I6th Dec. the 
present policy was effected for 400/. disbursements 
and 500/. freight. At that time it was not known by 
the plaintiffs that the vessel was lost ; but she was 
** overdue,” and it was known that there had been 
very bad weather. This state of things, however, 
was not (it was said) known to all the underwriters, 
and those who knew it refused the insurance ; neither 
was it known that the timber was partly laden on 
deck, which, it was now said, greatly increased the 
risk and peril of navigation. The non-disclosure of 
these facta -constituted the ** concealment” cetn- 
plained of. There was contradictory evidence how- 
ever, both as to the alleged concealment and tile 
materiality of the facts alleged to have been oon- 


other hand to prove that there was not ; on the one 
hand to prove that a deck cargo was dangerous, and 
on the other hand to prove that it was not so. It 
appeared that the bill of lading mentioned a deck 

I cargo, and that it was not . shown to the under- 
writers. 

Prenticcy Q. C., Watkin WiUiamSy and A, L. Smith 
were for the plaintiffs. 

Sir Jl Karslakcy Sir G, Honyrnan, and Cohen for the 
defendant. 

Before summing up. 

Lush, J. desired to know what was the view of 
the defence as to the deck cargo. 

Sir J, Karslake said he apprehended the fact ough 
I to have been mentioned to the underwriters. 

Lush, J. — Do you say that its non-disclosure 
would vitiate the policy entirely ? 

Sir J. Karslake said he submitted that it would. 

Lush, J. said he knew of no authority to that 
extent, and should rule otherwise. He believed it 
had already been established by authority that the 
omission to mention such a matter only went to the 
extent of the claim. 

Sir J. Karslake submitted that if it increased the 
risk of navigation it went to the whole. 

Lush, J. said he should rule otherwise, but would 
reserve the point. In summing up he left to the 
jury the questions, (1) Whether there had been a 
concealment of a material fact as to the sailing of 
the ship ; and (2) Whether there had been a con- 
cealment of a material fact as to the deck cargo. 

Verdict for the defendant on both points. 

Solicitors for the plaintiffs, Plews and Irvine. 
Solicitors for the defendant, Thomas and Hollams, 

COURT OF QUEEN’S BENCH, GUILDHALL. 
Mondayy Feb. 28. 

(Before Blackburn, J., without a Jury.)| 

Playford V . Merger and another ( a ). 

Sale of cargo — From the cfeci — Harbour dues payable 

by vendbr. 

A cargo of ice was consigned to the plainiiffy and before 
the ship came into harbour the defendants purchased 
the cargOy with a condition that the ice was to be 
taken from the ship*s deck by themj 

Heldy that the contract * from the deck ’ meant that the 
vendor should pay all that was necessary in order to 
enable the purchaser to remove the cargo from the decky 
and that harbour dues charged to be paid before goods 
could be removed were payable by the vendor. 

This was an action for the balance of an account 
between the parties. About 50/. was paid into 
court, and the only dispute was as to the 6/. 65., paid 
by the defendants to the captain of the ship Jamesy 
for harbour dues at Lowestoft, upon the unloading 
of a cargo of ice, consigned by that ship to the 
plaintiff, but purchased from him by the defendants. 

The ship arrived in Lowestoft Roads on the 2l8t 
Oct. 1869, and on the following day the plaintiff 
sent circulars informing his customers, and offering 
the cargo for sale. The defendants made an offer 
for the cargo “free on the quay;” t he plaintiff 

(a; Beported by K W^MoKellar, Esq., Barrister.at.i:iaw. 
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replied by -telegraph naming a different sum, and 
saying, “ The ice to be. taken from ship's deck by 
you." The defendants telegraphed back “ consign 
the vessel to us." At the defendants' request by 
the same telegram, the ship was brought alongside 
a wharf in Lowestoft Harbour, ahd unloaded ; the 
bill of lading was not given to the defendants. 

(yMaUejf^ Q. C., for defendants, contended that 
they were not consignees of the cargo, and they 
were no more liable for harbour dues than for the 
freight. [Blackburn, J. — Would the shipowner 
have a lien on the cargo, in order to discharge these 
dues ?'J This is a cargo which was purchased at 
the price named by the plaintiff, and was delivered 
to the defendants on deck instead of on the quay, 
merely for convenience. [Blackburn, J.— Lighter- 
age charges would depend upon the agreed place of 
delivery, and the question here is, whether it is the 
same with the harbour dues.] The defendants are 
prepared to establish the custom in their favour. 
[Blackburn, J. — No question of custom arises ; the 
matter entirely depends upon the construction of 
the contract.] 

Joyce, for the plaintiff, argued that the dues were 
payable for the use of the harbour, and after the 
sale of the cargo on deck, the defendants might 
have landed it wherever they pleased. The sale took 
place whilst the ship was in the Roads, and the 
plaintiff ought not to be responsible for the expenses 
of the cargo after it was sold. Although the defen- 
dants did not get the bill of lading, they were, in 
fact, consignees, and they were liable for dues in the 
same way as they would have had to pay for lighters, 
if they had employed them. Further, even if the 
defendants should not pay for the dues, they must 
be a charge upon the captain, and the plaintiff could 
not in any way be responsible. 

Blackburn, J.— I think the contract “ from the 
deck " means that the vendor shall pay all that is 
necessary in order to enable the purchaser to remove 
the cargo from the deck ; and assuming, as I do, 
that the harbour dues are by the Lowestoft Harbour 
Act (which neither side has produced before me) 
charged to be i)aid before goods can be removed, the 
plaintiff should pay them, and consequently the 
defendants are entitled to the verdict. I find the 
verdict for defendants on the pleas of payment and 
set-off, and 1 reserve leave to the plaintiff to move 
the Court of Queen’s Bench to enter a verdict for 
him ; both parties to be concluded by the decision 
of that court, unless leave to appeal be granted. 

OOXmT OF PROBATE. 

Reported by W. Lbtosteb, Esq., Barrister-at-Law. 

Tuesday, Jan. 25. 

(Before Lord Penzance.) 

Tichborne V. Tichbornb. 

Interest suit — Administrator pendente lite— Order of 
the Court of Chancery — Probate Act, 70 th section. 

The creditors oj a deceased intestate instituted a suit in 
Chancery for the acbninistration of her estate. This 
Oiurt, on the of^lication of one of the parties to an 
interest suit in this court touching the administration 
to the deceased, had amointed an administrator 
pendente Ute, and the Court of Chancery made an 
order on him to apply a portion of her estate to the 
payment of her debts. 

The court declined to interfere voith the order of the 
Court of Chancery, 

This was an interest suit for the administration j 


. Tichbornb. [Prob. 

of the estate of Dame Henrietta Tichborne, who 
died intestate. There was a suit pending in 
Chancery, and Stuart, V.C. appointed Mr. Richard 
Humphreys receiver of the real estate. In June 
last this court on the motion of the defendant 
appointed Mr. Humphreys admininistrator pendente 
lite ; and the Vice-Chancellor made an order on 
the administrator pendente lite to apply a certain 
portion of the estate for the payment of the 
deceased’s debts. The administrator accordingly 
advertised for sale a portion of the effects of the 
deceased, including jewels, trinkets, plate, &c. 

Dr. Tristram now moved, on behalf of the plain- 
tiff, for an order not to proceed to sale without the 
sanction of this court. By the 70th section of the 
Probate Act, under which his appointment was 
naade, the administrator was to act under the imme- 
diate control of this court,, and the usual practice 
had been for an administrator before disposing of 
the personal estate of a deceased person to refer 
the matter to the registiar of this court. The 
money in hand from the deceased's estate was 
1034/., and the debts proved and claimed amounted 
to 1255<., leaving a deficit ot 221/. The plaintiff was 
ready to deposit a sum of 800/. in the registry to 
meet this deficit rather than that the personal orna- 
ments of the deceased should be sold. 

The Solicitor- General, for the defendant, intimated 
that the offer would not be accepted. 

Dr. Tristram asked, therefore, that the sale 
should not take place until the registrar of this 
court had investigated the claims ; and if the sale 
wore insisted on he asked that the administrator 
should be directed not to sell more than necessary 
to meet the claims. 

The Solicitor- General opposed the motion on behalf 
of the defendant. It would bring this court and 
the Court of Chancery into conflict. The estate 
was insolvent, and unless this sale took place tlie 
money necessary to clear off deceased's debts would 
not be forthcoming. There was no ground for 
interfering with t^e order of the Court of Chancery. 

Bridge, for the creditors, also opposed the motion. 
If the plaintiff wanted the articles he could attend 
at the sale and buy them. 

Dr. Tristram, in reply, referred to the section of 
the Act, and contended that the administrator could 
only act under the control of this court. 

Lord Penzance. — There is no doubt that as soon 
as this court appoints a person administrator peac&n/s 
/i7e, he is by the express words of the statute clothed 
with all the powers of a general administrator, and 
that he has to act under control and direction of 
this court. But here there is an administration suit 
in Chancery, and that court has proceeded according 
to its practice in that suit. It would be mischievous, 
therefore, and ultra vires, if, while there is a suit 
pending in the Court of Chancery, this court were 
to make the order prayed. 

Dr. Tristram, — The plaintiff is not a party to the 
suit in Chancery, and has no right to interfere with 
the proceedings there. The only means he has of 
moving in the- matter is by coming to this court 
and asking for a direction to the administrator 
pendente lite. 

Lord Penzance. — ^There is no doubt that this 
court has power to make orders upon an adminis- 
trator penmate lite, and in most cases there is no 
doubt that while a suit is pending the administrator 
is subject to the contfol of this court, and no other. 

In this particular case it happens that two relations 
are squabbling as to who is entitled to the adiuinis- 
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tration, and meanwhile the creditors remain unpaid 
Therefore they have gone into the Court of Chancery 
to get their debts paid. The Court of Chancery 
has made an order on the administrator pendente Hie 
to pay these debts, and it would not be right for this 
court to interfere with the order. On the other hand, 
the offer by the plaintiff to de^sit a certain sum in 
the registry to meet the deficiency is an extremely 
reasonable one. It would be a very hard thing if a 
person interested in the personal estate of a deceased, 
and particularly in her personal ornaments and 
trinkets, could not prevent them being sold on 
coming forward and depositing a sum of money 
sufficient to cover what is necessary for the payment 
of the debts. 1 cannot imagine that the forms of 
the Court of Chancery would prevent such a thing 
being done. But I feel it is material that I should 
adhere to some principle, and my principle would be 
this — not to interfei^ with the details of the duties 
of administrator pendente lite where there is a suit 
pending in the Court of Chancery, and where that 
court has made orders upon him. The adminis- 
trator must have the costs of this motion, but I 
cannot grant the creditors their costs. 

# 

Solicitors for the plaintiff Walter and Moojen 

Solcitors for the defendants, Dobinson and Geare, 


l^ou0e of Horliis. 

Reported by DopoLAa Kinosford. Esq., BarriBter-at.Law. 


June 30, July 2 and 3, 1868 ; April 22, July 13, 1869. 

(Present : Lords Chelmsford, Colonsay, and 

Cairns.) 

Tub Great Western Railway Company (plaintiffs 
in error) t;. Sutton (defendant in error.) 

Railway — Intercepting carrier — Packed parcels — 
Equality of charge — Action to recover overcharges — 
Evidence — Direction to jury — Great Western Roil~ 
way Acts (7^8 Viet. c. Hi., s. 60 ; 10 ^ 11 Viet, 
c. ccxxvi., s. 63 ) — Railways Clauses Acts 1846, s. 90 
— Incorporation — Construction — ^ Saim “ Like” 
— ^''Description” — ''Under like circumstances ” — 
Action for money had and received. 

The plaintiff in the miginal action was a carrier in 
London^ and his chief business was to collect parcels^ 
pack them together in one parcel, and send the pared 

i so packed by the defendants' railway to agents in the 
country^ who unpacked and distributed the enclosed 
parcels to the different persons to whom they were 
addressed. 

The plaintiffs carmen^ on taking the packed parcels to 
the railway station took with them a printed form of 
declaration (^furnished by defendants) with different 
headings, in which were columns for the name and 
address of the consignee, the description of package 
and contents, and at the foot of the declaration was a 
notice that "all parcels of goods and packages the 
contents of which are not properly declared oy the senders, 
will be (barged with the highest class, and all such 
parcels loj goods and packages not exceeding 60016. tn 
weight, if the contents shall not be declared, will be con- 
-•j 1 * . ' ' ’ , ”'^erentkdwkofarticle8,and 

each such parcel of goods and package will accordingly be 
subject to, the regulation relating to 'smatls,* and charged 
for accordingly.” Bffore the goods left the plaintiff's 
ojpjce he filled up the different columns of the de(dara~ 
tion, and any package containing several parcels of 
different kinds of goods, was always deserioed Iheresn 
as "packed.” 

The defendants charge for the carriaae of go(^ accord- 
ing to their nature and description, by a tariff contain- 
ing Jive columns of inareasii^ rates of charge and a 


column headed "class — packed parcels,” stating the 
charge for them to be the highest of the five rates of 
rkarge, "and 60 ^ cent.” All the packed parcels 
carried for the plaintiff tvere charged at this rate. 

The plaintiff brought an action to recover the extra 
charge so paid for his peuked parcels, on the ground 
that the defendants knowingly carrieit packed parcels 
for other persons at a lower rate. The following em- 
dence (excepted to) was admitted at the trial: That 
of several uholesale warehousemen ami drapers to the 
effect that they were in the habit of sending packed 
parcels by the defendants' railway, and that they were 
charged for their carriage at the fourth class rate in 
the above tariff, being ike rate for drapery goods, and 
without an extra charge of 60 per cent., and that 
the defendants were aware of the above practice as 
to packed parcels, though the fact of a parcel being 
packed diet not appear from the outside of it ; and 
that upon an arbitration between another carrier and 
the defendants, witnesses proved, in the presence of 
the defendants* solicitor and traffic manager, the 
practice of warehousemen and others to send packed 
parcels by their, the defendants', railway, and that the 
practice of packing parcels was notorious among 
carriers. The judge directed the jury that there was 
evidence on which they might find that parcels had been 
carried by the defendants for other persons containing 
goods of a like description and under like circum- 
stances ” at a less rate than such goods were carried by 
them for the plaintiff, and also upon which they might 
find that the defendants knowingly and purposely 
charged the plaintiff more than other persons. The 
jury thereupon found a verdict for the plaintiff. 

Held (affirming the judgment of the Exchequer Chamber 
on a bill of exceptions), that the evidence was properly 
admitted', that the direction of the judge was right, 
but imperfect in the omission to explain to the jury the 
meaning of 'the terms " of a like description and under 
like circumstances ;*' and that proof of specific 
instances of inequality of charge was unnecessary. 

The defendants' company's special Act of Parliament 
(7^6 Viet. c. Hi. s. 60), provided that charges for 
carriage of goods must be made “ equally to all per- 
sons'* in respect of all goods of a " like description,” 
carried " under the like circumstances f* and a subse- 
quent special Act (10 ^ 11 Viet. c. ccxvi, s. 63) 
provide that for the carnage of small parcels the com- 
pany might demind " any sum they think fit.” The 
Railway Clauses Consolidation Act 1845 (incorporatea 
with the Company's Acts), by sect. 90 enacted that 
die company might vary the tolls, but that such power 
of varying should not be used "for the purpose of pre- 
judicing or favouring particular parties, or for the 
purpose of coUusively and unfairly creating a mono- 
poly,” provided that such tolls be charged " equxdly to 
all persons, and after the same rate,” in respect of all 
goods carried over the line under the same circum- 
stances,” and that no reduction or advance be made 
" in favour of or against any particular company or 
person :'* 

Held, that the incorporating clause of \Q ^11 Viet, 
c. ccxxvi, ‘incorporated tne provision for equalitg of 
charge ini ^ % Viet. c. Hi, s. 60 ; for the provision 
for equality of charge tn latter Act is not incon- 
sistent with the power given to the company by sect. 
63 of the former Act, to demand any sum tfiey think 
fit for parcels not exceeding 600/6. tn weight. The 
absolute power to charge any sum the company may 
think fit is not reduced to a conditiowd one b 
requiring that the tolls shall be equally charged to m 
persons; nor does this even operate as a qualification 
of the power itself: 

Held, cdso, that the equality clauses of the special Act 
asM. Railway Clauses Act applied to the extra dwrge 
for packed parcels ; that the words " same ” and 
" like ” in thOH Acts had not different meanings, and 
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that the wordi were need not with reference to the 
eontente of the parcehf which the company had no 
means of knowing^ hut to the parcds tnemseJ.ves, 
according as they were like or different for the purpose 
of carriage ; and that the words “ under the same ” 
or “ under like circumstances^ referred to the con- 
veyance of the goodSy and not to the doss of persons 
for whom they were carried : 

Held, lastly, that an action for mondy had and received 
would lie to recover back the overcharges made upon 
the carriage of the plaintiffs goods, such overcharges 
being in violation of an obligation imposed on the 
company by Act of Parliament to charge ail persons 
equally. 

Baxendale v. The Great Western Railway Company , 
16 a B., N. S., 140 ; 9 L. T. Rep. N. 814, 
approvfd; Garton v. Bristol and Exeter Raiiway 
Company, 1 ^ 5. 1 12 ; 30 L. J. 273, Q. B., 

overruled. 

Error upon a judgment of the Exchequer Cham- 
ber, affirming a judgment of the Exchequer, in 
favour of the defendant in error. 

The action was brought by the defendant in 
error to recover from |he plaintiffs in error the sum 
of 961 f. 13s. Icf., being the amount of alleged over- 
charges made upon certain parcels of goods carried 
on their railway by the plaintiffs in error. 

The declaration was on the common count for 
money had and received. The plea was, never 
indebted. 

The facts are fully stated in the report of the 
case in the Exchequer Cnamber (13 L. T. Rep. 
N. S. 222 ; 35 L. J. 18, Ex. ; 3 H. & C. 800) ; shortly 
they were as follows ; 

The plaintiff in the action, at the trial before 
Martin, B. at the London Sittinjgs after Trinity 
Term, 1864, proved that he pursued in London the 
trade of collecting small parcels, enclosing them in 
one package, and forwarding them to his agents in 
the country for delivery to the various consignees. 
These packages were called “ packed parcels,” and 


dence on which they might find, ** that parcels had 
been carried by the defendants for other persons, 
containing goods of a like description, and under 
like circumstances, at a less rate than such goods 
were carried by them for the plaintiff, and also on 
which they might find that the defendants know- 
ingly and purjwsely charged the plaintiff more than 
other persons ; and that if the jury believed that the 
defendants knowingly and purposely charged the 
plaintiff at k higher rate than other persons upon a 
packed parcel of goods, they ought to find a verdict 
for the plaintiff.” 

A bill of exceptions was tendered to the above 
ruling, and subject thereto and to the objections to 
the above evidence, the jury found a verdict for the 
plaintiff. 

In the Exchequer Chamber, it was held (per 
Cockburn, C.«I., Byles, Blackburn, Keating, Mellor, 
and Shee, JJ. ; Erie, C.J. di88entiente\ that the 
above evidence was admissible, and that the discre- 
tion of the judge was right ; the verdict for the 
plaintiff therefore stood. 

Against this judgment the present proceedings in 
error were taken. 

ThePfoIlowiug judges were present at the hearing 
in the House of Lords : Willes, Blackburn, Keating, 
and Lush, JJ., and Bramwcli and Pigott, BB. 

Sir J. B. Karslake, Q. 0. (Attorney-General), Field, 
Q. C., Raymond, and F. M. White, for the plaintiffs 
in error. 

J. Brown, Q, C. and Marshall Griffith, for the 
defendant in error. 

The arguments were similar to those in the court 
below, reported in 13 L. T. Rep. N. S. 265, 226. 
The cases and authorities relied on are noticed in 
the opinions of the judges and the judgment {post). 

The following were the statutory provisions on 
which the present judgment turned: -The Great 
Western Railway Company’s Special Act (7 & 8 
Viet. c. ciii). 

Sect. 60 : 


many were forwarded by the defendants’ railway. 

By the defendants’ tariff, parcels between Icwt. 
and 6001b. were divided into five classe’s, -according 
to the description of goods they contained, and were 
charged at five different rates, but packed parcels 
were charged at the highest rate, with 60 per cent, 
in addition. 

The plaintiff’s packed parcels were always charged 
ut the above rate, without reference to the contents 
of the inclosures, which were generally unknown 
both to him and the company. 

The plaintiff tendered evidence to prove that 
four wholesale houses (not carriers) in London, 
habitually sent packed parcels, and that they were 
never charged at the rate paid by the plaintiff for 
his packed parcels. This evidence was objected to, 
but was admitted by the judge. 

No evidence was given that the company were 
ever directly informed that any one specific parcel 
sent by these wholesale houses was a packed parcel, 
but it appeared that no questions were asked on the 
subject by the company. 

The plaintiff also tendered evidence to prove that 
St a. reference in 1849 evidence was given in the 
presence of the then solicitor and traffic manager 
of the company, showing the common practice of 
wholesale houses to send packed parcels by the com- 
pany’s railway. This evidence was objected to, but 
was admitted. i 

The plaintiff also tendered the evidence of a per- 
son conversant with the business of carriers, to 
show that the practice of sending packed parcels 
had for many years been so general, as to be 
notorious among carriers. This evidence was also 
objected to and admitted. 

The judge directed the jury , that there wasevi- 


It shall be lawful for the said Great Western Bailway 
Company, whenever they shall act as carriers, or shall 
provide looomotive,.or steam power carriages for the 
conveyance of passragers, animals, goods, wares, mer- 
chandise, articles, matters, or things, to charge for 
such locomotive or steam power and carriages, such sum 
(not exceeding the sums, if any, limited by recited Acts, or 
any of them), and that, either jier ton, or per mile, or by 
bulk, measure, number, or admeasuremeut, or by fixed 
charges, as they shall think expedient: Provided always 
that, in whatever way the said charges ore mode, they shml 
be mode equally to all i>ersons in respect of all animals, 
and of all goods, Ac., and things of a like descripUon and 
quantity, an^pbnveyM in, or propelled by, a like carriage or 
engine, passing only over the same portion of and bver the 
same distance along the said railway, and under the like 
cireumstancea ; and no reduction or advance in any of such 
charges shall bo made partially, either directly or indirectly, 
in favour of or against any particular company or person. 

The Great Western Railway Amendment and 
Extension Act 1847 (10 & 11 Viet. c. ccxxvi.) 

Sect. 1 : 

All the provisions, matters, and things contained in the 
said several recited Acts relating to the Great Western 
Bailway Company, so for as the same are now unrepealed 
and in force, and are not vnooneistenl with or altered oy the 
provisions of this Act, and save in so far as the same may be 
mconsistent -with the provisions of the Lands Clauses Con- 
solidation Act 1845, and of the Bailways Clauses Consolida- 
tion Act 1845, shall extend to this Act, and to the several 
purposes thereof as fully aud effectually as if the same pro- 
visions, Ao., were repeated and ze-enaoted in this Act, and 
bad specific reference thereto. 

Sect. 2: 

The provisions of the Lands and Bailway Clauses Con- 
solidation Aots 1845, in so for as the same may be applica- 
ble and are not incennafont with the provisions hereiziafter 
contained, shall be incorporated with aud form part of this 
Act. 

I^t. 68: 

And with respect to small packages and single articles of 
great weight, he it enacted that, notwithstau^g the rate 
of tolls preeorihed by this Act, the oompeny may lawfully 
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demand the tolls following, that is to say, for the carriage of 
smoR parctHs (that is to say, parcels not exceeding 6001b. 
weight each) the company may demand any sum vohtoh -they 
thimfit, provided {dways, that articles sent in large aggre* 

K te quantities, aJilunigh made up of separate parcels, such os 
gs of sngar, coffee, meal, and the like, shau not be deemed 
amftii parcels, bat such term shall apply only to single 
parcels in separate packages. 

The Railway Clauses Consolidation Act, 1845 
(8 & 9 Viet. c. 20), ‘sect. 90 ; 

And whereas it is e:i^dient that the company should be 
enabled to vary the tolls upon the railway so as to accommo* 
^te them to the circumstances of the traffic, but that such 

S ower of varying should not be ub(^ for the purpose of preju- 
icing or favounn^ particular parties, or for the purpose of 
coUusively and unfairly creating a monopoly, either in the hands 
of the company or of particlar parties ; it shall be lawful 
therefore, for the company, subject to the provisions and 
limitations herein and in the special Act contained, from 
time to time to alter or vary the tolls by the speciM Act 
authorised to be taken, either tii>on the whole or any par- 
ticular portions of the ^Iway as they shall think fit $ pro- 
vided, that all such t<ms be at all times charged equally to 
all persons and after the same rate., whether per ton. per mile, 
or otherwise in respect of all passengers, and of all goods or 
carriages of the same description, and conveyed or pro- 
pelled by a like carriage or engine. Ipkssing only over the 
same portion of the line of the railway under the same cir- 
cumstances ; and no reductioh or advance in any such tolls 
shall be made either directly or indirectly in favour of or 
against any particular company or person travelling upon or 
using the railway. 

Lord Cairns (then Lord Chancellor) proposed 
the following question to the judges Ought 
judgment in this case to have been given in the 
Exchequer Chamber for the defendant in error, or 
ought a venire de novo to have been awarded ? 

Aprii 22, 18G9. — Blackburn, J. — I answer your 
Lordships' question by stating that in my opinion 
the judgment in the Exchequer Chamber was right. 
The points in the case are raised by exceptions to 
the reception of the evidence received by the judge 
on the trial, and to his direction to the jury what 
were the inferences which might be properly drawn 
from that evidence, and as to the legal consequences 
which would follow from the inferences, if drawn 
by them. It is therefore necessary to consider the 
general question as to the rights of persons who, 
like the plaintiff, carry on the tr|de of carriers on 
railways, and of the railway companies, and also 
the effect of the evidence given in this, particular 
case. I think it will be more convenient to 
consider what are the rights of individuals carry- 
ing on the plaintiff’s trade as against railway 
companies, which is a question of general im- 
portance, before inquiring into the validity of 
those exceptions which only affect this particular 
case, though those also must ultimately be deter- 
mined. At common law a person* holding himself 
out as a common carrier of goods was not under 
any obligation to treat all customers equally. The 
obligation which the common law imposed upon him 
was to accept and carry all goods delivered to him for 
carriage according to his profession (unless he had 
some reasonable excuse for not doing so) on being 
paid a reasonable compensation for so doing ; and if 
the carrier refused to accept such goods, an action 
lay against him for so refusing; and if the cus- 
tomer, in order to induce the carrier to perform his 
duty, paid, under protest, a larger sum than was 
reasonable, he might recover back thd surplus 
beyond what the carrier was entitled to receive, in 
an action for money had and received as being 
money extorted from him. But the fact that the 
carrier charged others less, though it was evidence 
to show that the charge was unreasonable, was no 
more than evidence tending that way. There 
was^ nothing in the common law to hinder a 
carrier from carrying for favoured individuals 
at an unreasonably low rate, or even gratis. 
All that the law required was, that he should 
not charge any more than was reasonable: 
Vol. XXHt, N.8., No. 639. 


(See per Byles, J., in Baxendah v. Eastern Counties 
— ilway Company, 80 LJ T. Rep. 820 ; 4 C. B., N. S.,. 
84 ; and per Willes, J., in Bromley v. South-Eastern 
Railway Company, 6 L. T. Rep. N. S. 459 ; 12 C. B.,. 
N. S., 75.) But when railways came into operation, 
and it was found that they practically superseded 
all other modes of transit, it became a question for 
the Legislature how far they would, when granting 
numerous persons TOwer to make a railway and act<^ 
as carriers on that line, impose on them restrictions, 
beyond what the common law imposed on ordinary 
carriers. At first the Legislature in each special 
Act inserted such clauses as seemed, to the parti- 
cular committees, reasonable in each case. Very 
soon there came to be usual clauses which the 
then chairman of committees of the House of Lords 
used to require to be inserted in all railway Bills 
with more or less modification. They were known by 
his name as “ Lord Shaftesbury’s clauses.” Finally, 
in 1845, the Legislature embodied in a general Act 
(8 «& 9 Viet. c. 20) those clauses which it was thought 
expedient should generally be inserted in Railway 
Acts. The Act governing the present case is a 
special Act of the Great Western Railway (10 & 11 
Viet. c. ccxxvi.). By the first section of that Act the 
provisions of the company’s previous special Acta 
(including 7 & 8 Viet. c. iii, which had been passed 
before the General Railways Clauses Act, 1846) are 
to have the same effect as if they had been repeated 
or re-enacted in it ; and by the second clause the 
Railways Clauses Consolidation Act 1845, is incor- 
porated with it. In the 7 & 8 Viet. c. iii, was contained 
an equality clause (one of Lord Shaftesbury’s clauses) 
sect. 50. And in the Railways’ Clauses Consoli- 
dation Act 1845, is also contained an equality clause 
(8 & 9 Viet. c. 20, s. 9). And it is on the effect of 
those two sections, taken in conjunction with the 
53rd section of 10 & 11 Viet. c. ccxxvi., that the 
rights of the parties in the present case depend. 
The words of the two sections thus incorporated in 
10 & 11 Viet. c. ccxxvi. are not identical, but I 
think there is no difference in their meaning. The 
effect of the 53rd section of the 10 & 11 Viet, 
c. ccxxvi. is, I think, so far as relates to parcels 
not exceeding 5001b. in weight, to take away any 
limitation as to rates imposed by the special Acts, 
and to leave the company free to charge what it 
thinks fit for such parcels, subject, however, to the 
effect of the proviso for equality contained in the 
90th section of the Railways Clauses Consolidation 
Act 1845, and the similar proviso for equality con- 
tained in the former special Act of this company 
(7 & 8 Viet. c. 3, 8. 50). Then comes the question 
what is the legal effect of this proviso for equality ?' 

I think it appears from the preamble of the OOtlr 
section of the Railways Clauses Consolidation Act; 
1845, that the Legislature was of opinion that the 
changed state of things arising from the general use 
of railways, made it cx^dient to impose an obliga- 
tion on railway companies acting as carriers beyond 
what is imposed on a carrier at common law. And 
if this be borne in mind, I think the construction of 
tbe proviso for equality is clear, and is, that the 
defendants may, subject to the limitations in their 
special Acts, charge what they think fit, but not 
more to one person than they, during the same time, 
charge to others under the same circumstances. 
And I think it follows from this, that if the de- 
fendants do charge more to one person than they, 
during the same time, charge to others, the charge- 
is, by virtue of the statute, extortionate. And I 
think that the rights and remedies of a person made 
to pay a char^, beyond the limit imposed by the- 
■!atute on railway companies acting as carriers on 
their line, must be precisely the same as those of a 
person made to pay a charge beyond the limit im- 
posed by the common law on ordinary carriers aa 
being more than was reasonable. The mode of 



46^y<*.xxii.,^.s,SEPO]^TS. THE LAW TIMES. 


[Marcli 12. 1870. 


H. OP L.] Thb Great Western Kailwat Company w. Sutton. [H. op L. 


establishing that the demand is extortionate differs 
in the two cases. Where it is sought to prove 
that the charge is unreasonable, and therefore ex- 
tortionate, the fact that another was charged less, 
is only material as evidence for the jury tending to 
prove that the reasonable charge was the smaller one. 
Where it is sought to show that the charge is extor* 
tionate as being contrary to the statutable obligation 
to charge equally, it is immaterial whether the 
charge is reasonable or not, it is enough to show 
that the company carried for some other person or 
class of persons at a lower charge during the period 
throughout which the party complaining was 
charged more under the like circumstances. One 
single act of charging a person lesson one particular 
occasion would not, 1 think, make the higher charge 
to all others extortionate during all that day, or 
week, or month, or whatever that period might be. 
1 think it would be necessary to show that there 
was a practice of carrying for some person, or class 
of persons, at the lower rate. But a single instance 
would be evidence to prove this practice; and if 
followed up by showing that the smaller charge was 
repeatedly made at intervals over a period of time, 
the jury would, in the absence of explanation, be 
justified in drawing, apd would probably draw, the 
inference, that the company during the period carried 
for others at that lower rate, and consequently that 
the higher charge was extortionate as being beyond 
the statutable limit of equality. It would be the 
very essence of the case to prove that the goodls 
were of the like description .and carried under the 
like circumstances.” But I think that this applies 
to the description of the goods and the cirumstances 
of the carriage, and not to the trade of a consignor 
or consignee. The consignor in the present case 
was what has been called an intercepting carrier,” 
competing with the defendants in one of the most 
lucrative branches of their traffic. They would 
have an intelligible motive for wishing to clog his 
trade, and I do not see that there would be anything 
immoral or improper in their doing so by any legal 
means. But I think that the preamble to the 90th 
section of the Railway Clauses Consolidation Act 
1845 shows that the Legislature thought it inexpe- 
dient that railway companies should use their 
powers for such a purpose, and that the intention 
in passing the equality proviso was to prevent 
their treating such a person worse than others. 
The weight of authority is, 1 think, very much 
in favour of the view 1 have above expressed. 
The first case on the subject was that of Parker v. 
The Great Western Pailwcy Gompany^ 7 M. & G. 253 ; 
13 L. J., N. S., 105, C. P., decide the 12th Feb. 
1844. In that case the Court of Common Pleas, 
consisting of Tindal, C. J., Erskine, Maule, an^ 
Cresswell, JJ., had to construe a variety of enact- 
ments in the special Acts of the Great Western 
Railway Company then in force, amongst others 
the 2 Yict c. xxvii, s. 24, which was one of Loid 
Shaftesbury’s equity clauses. And in their 
judgment (u5i. swp. p. 288) they say, ** From these 
several enactments it appears clearly to be the' 
intention of the Legislature, that the parties in- 
corporated should be empowered to construct the 
Ttmway, and hold it as meir property, and dei^ve 
certain profits from it, but tnat every menober of 
the community should have an equal right to use it 
on ^e terms prescribed by the Act, and that the 
payment to be made for such user,- whether under 
|he dmiomination of rates ot tolls, of charges fixed 
Vy the company, should be reasonable and equal 
to all' persons wUhout reference to the particular 
advantage to be derived by any individual or class 
of individuals from such user.” And they proceed to 
hold that where a higher charge was pmd in order to 
induce the defendants to perform that service which, 
according to that construction of the statutes, they 


were bound to perform for the smaller charge, the 
payment was not to be considered voluntary, and 
the excess might be recovered back under a count 
for money had and received. 1 think it material to 
call your Lordships* attention to the date of this 
judgment, the 12th Feb. 1844, as the promoters of 
the 7 & 8 Viet. c. iii, a Great Western Act, must 
have been well aware of it, and the Legislature, 
when framing the Railways Clauses Consolidation 
Act 1845, could not fail to have a knowledge of it. 
1 think that the Legislature must be taken to have 
known what effect the Court of Common Pleas had 
given to one of Lord Shaftesbury’s equality clauses. 
This, I think, bears strongly on the construction of 
7 & 8 Viet. c. iii, s. 50, a Great Western Act ; and 1 
also think that, when framing a general code for all 
railway Acts, the Legislature would not have used 
similar language unless it was intended to have the 
same effect. And consequently «I think it is a fair 
inference that the intention of the Legislature, 
when passing the Railways Clauses Consolidation 
Act 1845, s. 90, was that all future railway com- 
panies should 'be subject to the restriction which the 
Court of Common Pleas had decided was imposed 
on the Great Western Railway. The next cases 
on the subject were in 1851 : (^Parker v. Great 
Western Railway Company^ 11 C. B. 545, and 
(assignee of Parker) v. The Great Western 
Railway Company^ Id. 588). These actions were by 
the same plaintiff, but for new causes of action, 
and under a new enactment, the 7 & 8 Viet. c. iii. 
8. 50, having now come into operation. They were 
brought in the same court, but not before the same 
judges, who now were Jervis, C. J., Maule, Wil- 
liams, and Talfourd, JJ. In delivering judgment in 
Edwards v. T'he Great Western Railway Company, 
JTervis, C. J., after reading the words of 7 & 8 Viet, 
c. 3, s. 50, proceeds sup.p. 047) : “ The arbitrator 
finds that the only difference of circumstances here 
arises from the fact of Parker being a carrier, 
and that if the same gooils under the same circum- 
stances in other respects had been tendered to the 
company, they would have carried them for a less 
sum. The question^ therefore, is this : is the fact of 
Parker being a carrier a different circumstance ? or 
are the goods carried under different circumstances 
when they are carried for anybody else? Now, 
looking at the words of the 50th section of the 

7 & 8 Viet. c. iii., 1 cannot say that they ^e.” 
And both in Parker v. The Great Western Railway 
Company, and in Edwards v. The Great Western RaiU 
way Company, the plaintiff recovered the overcharge 
under a count for monev had and received. In Crouch 
V. TAe Great Northern llailway Company, 9 Exch. 55G, 
in 1854, before the Exchequer, no question arose as 
to whether an action for money had and received, 
would lie, the action being for refusing to carry for 
the plaintiff (a carrier) on the same terms as for the 
pubuc. This depended upon the construction of the 
90th section of the Railways Clauses Consolidation 
Act 1845. Parke, B. said, ” Tlie 90th section of the 

8 & 9 Viet. c. 20, is not distinguishable from the 50th 
section of 7 & 8 Viet. c. iiL The company are bound 
to charge all persons, and to convey goods under 
like circumstances equally. They are at liberty to 
increase their charges according to the increase of 
the risk and liability incurred, but they cannot make 
any difference between individuals. The Court of 
Common Pleas has already decided the point, imd 
we are bound bv their decision.” In a second action 
by the same plaintiff in 1856 (^Crouch v. The^ Great 
JWorthem RaRmay Company, il Ex. 742 ; 26 L. T. 
Rep. 283)^ the opinion of the jury was taken 
whether, as a question of fact, there was any differ- 
ence in the ciroumstances between a packed parcel 
of a carrier containing inclosures for different per- 
sons, and a packed parcel containing aeveral indo- 
sures not belpnging to a carrier. The jury iound 
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there was none, and the Court of Exchequer held 
that the question was rightly left to the jury, and 
that the verdict was right. Martin, B. gives what 
seem to me very satisfactory reasons for this deci- 
sion In Piddington v. The South-Eastern Railway 
Company^ 5 C. B., N. S., Ill, in 1858, the 
jury found that there was no additional risk 
or expense incurred by the company from the 
packing of parcels. The Court of Common Pleas, 
consisting on this occasion of Williams, Willes, and 
Byles, JJ., decided that a charge of .double for 
packed parcels was in violation of the equality 
clause, and the [plaintiff recovered the overcharge 
under a count for money had and received. Up to 
this date, as your Lordships will observe, the 
opinions of all the numerous judges who considered 
the questions of this sort agreed. In Garton v. The 
Bristol and Exeter Railway Company, in 1861 (1 B. & 
S. 112; 30 L. J.«273, Q. B.), the plaintiff sought, 
amongst other things, to recover the difference 
between what was charged to him for the carriage 
of goods and what was charged to other persons for 
the carriage of similar goods. The Court of 
Queen’s Bench seem to have decided that an action 
for money had and received would not lie to recover 
back the unequal charge, unless it was also un- 
reasonable. I was a member of the court which 
decided that case, but I have no recollection of it, 
nor can 1 now state how 1 came to that conclusion. 
If we thought that the circumstances were not the 
same, so that the statutable provision as to 
equality did not apply, the decision and the reason 
assigned for it were, I think, quite right. If, as 
rather appears from the report to be the case, the 
decision went so far as to say that an action for 
money had and received would not lie where the 
overcharge was in breach of the statutable obliga- 
tion to charge equally as much as if it had been in 
breach of the common law obligation to charge 
reasonably, I think the decision was a mistake ; and 
it was overruled, in Baxendale v. The Great IVestern 
Railway Company, 16 C. B., N. S., 137 ; 9 L. T. Rep. 
N. »S. 814. by the Court of Exchequer Chamber, 
which comprised three out of the four judges who 
took part in deciding Garton v. The Bristol and 
Exeter Railway Conwanu, in the^Queen’s Bench. In 
Brarnky v. The Soutn- Eastern Railway Company, 
12 C. B., N. S., 63 ; 6 L. T. Rep. N. S. 458, in 1862, 
the first difference of opinion arose. The claim there 
was to recover back the excess of charges made in 
France for the carriage of goods from France to 
London. The whole Court of Common Pleas held 
that the statutable obligation as to equality of 
charges was confined to the railway in England, and 
that the common law obligation on a carrier did not 
require him to charge equally if he charged reason- 
ably. But Erie, C. J., speaking for himself exclu- 
sively, questioned all the former decisions. In 
Baxendale v. The Great Western Railway Company 
14 C. B., N. a, 1 ; 8 L. T. Rep. N. S. 833, in 1863, 
the same learned judge- gave a very elaborate judg- 
ment in favour of defendants on every point. The 
majority of the Court of Common Pleas gave judg- 
ment for the plaintiff, resting that judgment solely 
on the decisions of courts of co-ordinate jurisdiction 
expressly in point. This was a perfectly suflicient 
ground for the decision of the Common Pleas ; it 
ceased to be so when the case was taken by appeal 
to the Court of Exchequer Chamber. There, how- 
ever (16 C. B., N. a, 137; 9 L. T. Rep. N. S. 
814), the' former decisions were affirmed. In the 
case now at your Lordships* Bar, the same 
Iqarned judge again delivered a dissenting judg- 
ment. As far as regards the main question, the 
majority of the Court of Exchequer Chamber acted 
on the authority of Baxendale v. The Great Western 
Railway Company ' (ubi sup,'). There is net any 
decision in your Lordships’ House on the question, 


> and the reason urged by Erie, C. J., must bo 
weighed and considered by your Lordships, as in 
this House the case can no longer be treated as con- 
cluded by authority. It is scarcely necessary to 
say that I treat the views of Erie, C. J., with great 
respect, but I cannot but feel that they are based 
upon an assumption that the railway companies 
have a moral right to the monopoly of traffic on the 
lines which they have constructed, and that the 
Legislature could not intend to deprive the railway 
companies of the power to throw obstacles in tlio 
way of other carriers interfering with this 'monopoly. 
I do not think it falls within my province as a 
judge to inquire whether the Legi slature has been 
politic or not, but for the reasons already given I 
think it clear that the Legislature did intend this 
very thing. I now proceed to discuss the particular 
exceptions in this case. Three of the exceptions 
are directed to the reception of particular evi- 
dence. As to those I have nothing to add to what 
was said in the judgment of the majority of the 
Court in the Exchequer Chamber. I think the 
evidence was all admissible for the reasons there 
given. Then comes the exception to the direction 
of the judge that there was evidence on which the 
jury might find “ that parcels ’had been carried by 
the defendants for other persons containing goods of 
a like description, and under like circumstances, at 
a less rate than such goods were carried by them for 
the plaintiff.” The objection to this is, as I under- 
stand it, two-fold. First, it is said there was no 
evidence that the goods were of a like description, 
inasmuch as the plaintiff’s parcels' contained en- 
closures of a miscellaneous character, as might be 
expected in the case of a carrier, whilst the packed 
parcels of the wholesale houses probably consisted 
of enclosures of a less miscellaneous nature, and at 
all events were not shewn in any case to be identical 
in their contents with any one packed parcel of the 
plaintiff but I think that on looking at the tariff 
of the company set out in the bill of exceptions, it 
is obvious that the description of goods on which 
the defendant imposed the higher charge, was a 
parcel containing packages of whatever kind,^ 
whether miscellaneous or homogeneous ; and that if 
the plaintiff had brought a parcel containing pack- 
ages exclusively consisting of drapery goods, so as 
to be identical with one of those sent by Messrs. 
Morley, he would have been charged the higher 
price. The defendants are authorised to charge 
what they please for packages under 5001b. weight, 
and may make the charge according to any descrip- 
tion they like. They choose to say “We will charge 
the same for a package containing five enclosures 
and weighing 4001b., as for one containing ten 
enclosures and weighing 4501b.,” and they 
may do so, but whilst they charge by that 
description, they must charge all goods coming 
under that description equally to all. In the pre- 
sent case, they have made the description that of 
packed parcels, and it is the same whatever be the 
nature of the packages, in their number, or their 
weight, at all events the jury might well find so, 
which is the only question on the record. The next 
objection is, that the circumstances are not the 
same. I do not think it can be said as a matter of 
law that they are the same ; but 1 think the jury 
might, on this evidence, properly draw the conclu- 
sion that they were. I have already intimated to 
your Lordships my opinion that the circumstances 
must be those relating to the carriage, not to the con- 
signor, and that the fact that the plaintiff was a rival 
carrier does not in itself make a difference in the 
circumstances such as to justify a difference in the 
charge under the statute ; it rather makes against 
the defendants as supplying a motive for an attempt 
to evade the statutable provision; but I think there 
were matters in favour of the defendants which 
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the jury had to consider. Seeing that the plaintiff 
from the nature of his trade brought all his parcels 
packed, whilst the wholesale houses brought only 
about 10 per cent, of theirs packed, it was for the 
jury to consider whether the failure on the part of 
the defendants to charge the wholesale houses for 
their packed parcels were owing to the difficulty of 
detecting and charging for them or not. 1 think in 
the circumstances of the wholesale houses sending 
nine unpacked parcels along with a packed one, 
made it so difficult to detect and charge for it, as 
to make it impracticable so to do ; that would be a 
difference in the circumstances, and I do not by any 
means say that a verdict for the defendant on that 
ground would have been wrong ; but then it is to 
be remembered that the defendants had the exclu- 
aive means of proving what attempts they had made 
to try to enforce their tariff against the wholesale 
houses, and how far they had found it impracticable 
ao to do, and 1 think the jury might fairly think 
that there was quite enough proved to call upon 
the defendants for an answer. I think, therefore, 
that the judge would not have been justified in 
directing a verdict for the defendants on this 
ground. The las.t exception raises the general 
question whether the judge was right in directing 
the jury that “if they believed that the defendants 
knowingly charged the plaintiff at a higher rate 
than other persons upon a packed parcel of goods, 
they ought to find a verdict for the plaintiff on the 
issue aforesaid.'* I still entertain the opinion ex- 
pressed in the Exchequer Chamber, that it is not 
open to this exception to raise any question as to the 
forms of the pleadings, which might have been 
cured by an amendment. And if, therefore, an 
action for money had and received would not lie, 
but some other action would, the exception could 
not prevail. But it seems to me that the plaintiff’s 
cause of action, if stated, at length, would be this: 
**The defendants being bound by the statute to 
carry for the plaintiff at the rate not exceeding 
what they charged to others for goods of the like 
description under the like circumstances refused so 
to do unless the plaintiff paid them a larger sum, 
which the plaintiff under protest was compelled to 
pay in order to procure them to perform their duty, 
whereby an action had accrued to him to recover 
back the excess thus extorted from him.” This is 
merely an expanded count for money had and re- 
ceived. The question, therefore, on this part of the 
exception seems to me to be whether the statute 
has this effect, on which I have already expressed 
my views at length. For these reasons, as already 
said, I answer your Lordship’s question in favour of 
the plaintiff below. In this opinion my brothers 
Keating, Pigott, and Lush concur. 

WiLLES, J. — My Lords, I agree with my brothers 
Slackburn, Keating, Pigott, and Lush, in opinion 
that judgment ought to have been given in the Ex- 
chequer Chamber, as it was given, for the defen- 
dants in error, and that a venire de novo ought not 
to have l^en awarded. One contention on the part 
of the railway company, the plaintiffs in error, and 
probably that upon which they really meant to 
found their defence, was that the enactments im- 
posing upon them equality of charge (7 & 8 Viet. c. 
iii, s. 50 ; and 8 & 9 Viet. c. 20, s. 90) are inapplicable 
to small parcels not exceeding 5001b. in weight, 
for which, therefore, they are entitled to make any 
charge they think fit. This, however, is unsustain- 
able, because those enactments are quite consistent 
with, and are in terms applicable to, and govern, 
for ^e benefit of the public generally, whether 
carriers or not, the small parcels business. They 
have been so understood and repeatedly so applied 
for a long period, and the Legislature has not 
thought proper to undo what has been the under- , 


stood doctrine of the courts, well established by deci- 
sion, that, except so far as juries may find (what they 
have often negatived) that, in point of fact, carriage 
for collecting carriers imposes greater risk or ex- 
pense upon the company, such carriers are entitled 
to have their packed parcels carried upon the rail- 
way for the same price as other persons. This gives 
no preference to rivals in trade ; it only puts the 
carriers upon an equality with the rest of the 
public as to the price of the same work done for 
them by the company. The question what is the 
meaning of the equality clause when it speaks of 
things of “ like description,” conveyed under 
“ the like circumstance” ought, I think, to be 
answered by saying that things of a “ like descrip- 
tion,” when, although their composition and struc- 
ture are not “identical,”which would be expressed by 
“the same description,” not “like description,” 
they are similar in those qualitibs which affect the 
risk and expense of carriage, and that they ase con- 
veyed under like circumstances where the routed risk, 
and expense are, in the opinion of a jury the same, 
otherwise not. For instance, bags of red wheat and 
bags of white wheat are of like description, and 
bags of cotton and bags of jute of like weight and 
value are of the like description, if there be no dis- 
severing circumstance proved ; but if it were super- 
added that really one was more risky or trouble- 
some to carry than the other, the jury would hold 
that the goMs were of different descriptions, and 
bags of silk may be suggested as an instance in 
which a jury would be sure so to hold. Cattle, 
which would be more troublesome and more 
exposed to risk than inanimate things, would 
be an instance of dissimilarity. So of horses, 
as less manageable than other cattle, and re- 
quiring special precautions. In the absence of a 
tariff the question ought, I think, to bo in fact, 
whether the sort of thing was like or different for 
the purposes of carriage, that being the subject 
dealt with. The railway company might, also, 
make a distinction between the prices charged to 
all the world for articles not distinguished in this 
respect, because of there being great traffic in one, 
and small in another ; as, for instance, in the car- 
riage of coals and in the carriage of culm, from a 
district in which the one was abundant and the 
other not so, to such an extent that the former 
employed a greater number of waggons with a less 
expensive staff, the price of carriage being proved 
to depend more upon the wages of the staff than 
upon the wear and tear of the waggons. There are 
cases in which custom founded upon convenience 
makes a distinction such as that between “ weight” 
goods, and “ measurement” goods, where so much 
by weight is charged for the one class and so much 
by space for the other ; and I can conceive it possi- 
ble that the same goods may be so differently 
packed as to pass from one class to the other, thus 
ceasing to be of a like description for the purpose 
of carriage, though their component articles and the 
structure of each fibre remain the same. So there 
may be a good distinction between things specifi- 
cally charged either by custom or tariff and “ mis- 
cellaneous ” goods. There can be no practical diffi- 
culty in marshalling the goods under descriptions, 
and stating the amount of charge that companies 
choose to make for carriage upon the railway of 
specified sorts, and the amount they choose to charge 
for goods not falling within the specified sorts. In 
the ordinary case of a railway company’s tariff, the 
company makes this distinction, and gives notice of 
't to the pubhe ; nor can any objection be made 
so long as the charge does not violate the common 
law by being unreasonable, or the statute by pre- 
ferring one person to another. It is a question of 
fact for a jury whether these limitations have been 
ransgressM. In effect, I think the phrase “ like 
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description” is exhausted upon the goods, and 
like circumstances” upon the route, expense, and 
risk of carriage, and that neither can be extended 
to the personal qualities of the individual who sends 
the goods. The direction to the jurors was not 
absolute to find for the plaintiff, but it was that 
there was ‘‘ evidence upon which they might find 
that parcels had been carried by the defendants for 
other persons, containing goods of a like description 
and under like circumstances, at a less rate than 
such goods were carried by them for the plaintiff, 
and also upon which they might find that the de> 
fendants knowingly and purposely charged the 
plaintiff more than other persons, and that if the 
jury believed that the defendants knowingly and 
purposely charged the plaintiff at a higher rate than 
other persons, upon a packed parcel of goods, they 
ought to find a vefdict for the plaintiff.” I am, 
therefore, at a loss to see what question of amount 
of evidence here arises. The defendants, having 
the opportunity of explanation, offer none. They 
accept the evidence of the plaintiff as true, and 
uuless it can be affirmed that the question of like- 
ness is not of fact for the jury, and that it is no 
cause of action upon the equality clause that the 
defendants charged the plaintiff for the carriage of 
his goods a sum larger than that which they charged 
at the same time to other persons in respect of 
goods which they, knowing that they were of a like 
description and quantity, carried along the same 
line under like circumstances as to risk and ex- 
pense, the learned judge’s direction is unexception* 
able. As to the formal objections, since the Com- 
mon Law Procedure Act at least, I think the form 
of action is out of the question. But I must say I 
have always understood that when a man pays more 
than he is bound by law for the performance of a 
duty, which the law says is owed to him for nothing, 
or for less than he has paid, there is a compulsion 
or concussion in respect of which he is entitled to 
recover the excess by condictio indebiti, or action for 
m Jiiey had and received. This is every day’s prac- 
tice as to excess 'freight. As for the formal excep- 
tions to evidence they fail, becausg the evidence ten- 
dered was either to show a practice that a customer 
o' the defendants had his goods carried by the de- 
fendants for less than the plaintiff, as in case of the 
first exception, or knowledge of the general prac- 
tice acquired by officers of the company, bjf whom 
only they can acquire knowledge, as in the case of 
the second exception, or general usage of the trade, 
as in case of the third exception. I do not dwell 
upon them, because for mere superfiuity in the 
sense of redundancy of evidence, I apprehend no bill 
of exceptions is maintainable, and also the question 
whether the evidence was admissible, and whether 
the summing up was sustainable, is substantially 
the same. With profound respect, therefore, for 
the opinion of my brother Bramwell, and reverence 
which I cannot express in words, for that of the 
dissenting judge in the Exchequer Chamber, whose 
opinions, even separately, I far prefer to my own, I 
must answer that judgment was rightly given in 
the Common Fleas for the defendant in error. 

Bramwell, B. — My Lords, the question is, whe- 
ther there was evidence to go to the jury in support 
of the plaintiff’s case ; not a mere scintiUof but 
such as ought to have been left to them, and on ' 
which they might have acted. It is necessRry to 
see what the plaintiff’s case was. He did not say 
that the defendants had no right to charge him the 
sums they had charged, provided they charged 
others equally with him, but he said he was charged 
more than others, who were knowingly and wilf idly 
charged by the defendants less than he was for 
parcels of the like description carried under the like 
circumstances as his, and that, that being contrary 1 


to the statute and to his prejudice, he had a right 
of action. No question arises as to the form of 
pleadings or amount of damages. I think the 
plaintiff’s proposition correct in point of law, viz., 
that if the charge to the public generally, the ordi- 
nary charge, is so much for certain goods, and pno 
person is charged more for goods of a like descrip- 
tion and quantity, and under the like circumstances, 
he has a right of action. In the ^rst place it seems 
to me that the equality clause applies. By sect. 1 
of 10 & 11 Viet. c. ccxxvi, all provisions, matters, 
and things contained in former statutes of the com- 
pany, unless inconsistent, are to extend to that Act. 
It nday be shown that the equality clause and small 
parcels clause are not inconsistent, by reading them 
together, the former as a proviso on the latter. 
Then if one person is charged more than the ordi- 
nary charge the statute is infringed, and being in- 
fringed to his prejudice, an action lies. Whether if 
one was charged less than all others, actions would 
lie by them, and for how long back, or how many 
being less charged would give such right of action 
to others, are questions that do not arise, as it seems 
to me ; for there is evidence that the defendants 
habitually charged the wholesale houses less for 
packed parcels than they charged the plaintiff ; and 
though those houses are only four in number, yet as 
there is no evidence that the defendants received 
packed parcels from persons other than the whole- 
sale houses and the plaintiff, I think there is evi- 
dence that the ordinary rate charged for packed 
parcels was lower than that charged to the plaintiff. 
There is also evidence that they did this knowingly, 
and, as they made no effort to do otherwise, I think 
there is evidence that they did it wilfully. I am far 
from saying that the jury ought so to have found, 
for I do not see how the defendants could help 
themselves ; but I think there was a fragment of 
evidence for the jury on all these points, though 
I think their verdict wrong on all ; consequently 
it seems to me that the question is reduced to this, 
whether there was evidence that the parcels of the 
plaintiff contained goods of a like description as 
those of the wholesale houses. 1 think there was 
no such evidence. It is necessary first to examine 
the equality clause. I think the construction of 
the 7 & 8 Viet. c. iii., s. 50, is, that “ under the like 
circumstances ” is to be coupled with “ conveyed in 
or propelled,” and “ passing.” The meaning of that 
section of itself might be doubtful, but it must be 
the same as 8 & 9 Viet. c. 20, s. 90, as to which 
there can be no doubt. But this seems to me im- 
materiid, for the following reasons : — If these words 
do not help the defendants, at all events, they do 
not hurt. Then read the sections with or without 
them; 8,& 9 Viet. c. 20, s. 90, recites that the 
power of varying tolls should not be used for the 
purpose of prejudicing or favouring partietdar 
parties, or for the pur^se of collusively and unfairly 
creating a monopoly in the hands of the company, 
or of particular parties. It then gives the power, 
to vary, with the equality clauses as a proviso, 
charges on all goods of the same description ; and 
it enacts that no reduction or advance on any such 
tolls shall be made, either directly or indirectly, in 
favour of or against any particular company or 
person travelling upon or using the railway. So 
7 & 8 Viet. c. iii., s. 60, in like way says, no reduc- 
tion or advance on any such charges shall be made 
partially, either directly or indirectly, in favour of 
or against any particular company or person. It 
seems to me impossible to read these clauses with- 
out seeing that they were designed to prevent an 
attempt at monopoly in the company (which is not 
here the question, and of which there is no evidence), 
and a preference of one or more, or a distinction to 
the prejudice of one or more. The words, “ and no 
reduction, &c., shall be made either in favour of or 
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against any particular company or person,” seem to 
suppose that there may be a difference, if it is not in 
favour or against any particular person, as, for 
instance, that goods bought from town A. might 
be charged less than the same description from town 
B. , Suppose town B. were much nearer another 
railway than town A., might not a difference be 
made, even though both towns used the same station ? 
It seems to me th%t such differences IKould be made. 
It would not be a breach of the equality clause. 
See iVicAo&on v. The Great Western Railway Company^ 
6 C. B., N. S., 366 and Ransome v. The Great Eastern 
Railway Coynpany 4 C. B., N. S. 135, 169. It seems 
to me, therefore, that “under the like circum- 
stances,” or some similar expression, is necessarily 
found in the first part of the equality clause. At 
all events, there are the words “same or like 
description . or quantity,” and any difference 
is enough to prevent a breach of the proviso against 
partiality, or favour of or against any particular 
person. It would be infringed if other packed par- 
cel carriers charged like the wholesale houses, 
whilst the plaintiff was not. It would be infringed 
if one wholesale house were charged as the plaintiff 
is, and the others were not. As it is, it seems to me 
not infringed. For, what are the facts? The 
plaintiff is a carrier, and forwards the property of 
others, never his own. The wholesale houses are 
not carriers, and principally forward their own 
goods. The plaintiff forwards all sorts of goods, no 
doubt principally drapery, but still he does forward 
all sorts. The wholesale houses do not. All the 
plaintiff’s packages are packed. All those of the 
wholesale houses are not. According to the evi- 
dence of Hill, only 50 to 100 out of 700 to 1000. 
The plaintiff is paid for what he forwards ; the 
wholesale '.houses are not. What they do they do 
for their mutual accommodation, and that of their 
friends and customers. What the plaintiff does is 
for profit. Ilow can it be said that the goods the 
wholesale houses send are of a like description and 
quantity as those of the plaintiff, or that the cir- 
cumstances are such that a reduction has been made 
in favour of the wholesale houses partially, or an 
advance partially against the plaintiff, within the 
meaning of the equality clause. These last words 
show the meaning and intent of the statute. It 
was to prevent practically the preferences of one 
person or persons over another or others. Can it be 
said there is anything of the sort here ? Is it sup- 
X)osed that the plaintiff would forward any more, 
goods if the wholesale houses were charged more, or 
that they would forward less if the plaintiff was 
charged less? I have said, and I think (though 
with great doubt), that there was evidence that the 
ordinary charge of the defendants for p^ked par- 
cels was that made to the wholesale houses. But 
suppose it appeared that there were fifty intercept- 
ing carriers all charged as the plaintiff is, I should 
think the defendants would be at liberty to make a 
difference to the wholesale houses, either in their 
favoi^ or against them, on account of the differ- 
ence in the cases. One of the houses is represented 
to send out 700 to 1000 parcels a day, not all by the 
defendants’ railway, indeed, but probably many ; 
why may not the defendants in favour of such large 
customers carry a few packed parcels for them 
without extra charge? It is not done “partially 
in favour of or against any x>articular jwrson,” 
within the meaning of the equality clause. It is to 
be observed that 'the question is not whether it is 
reasonable to make a difference in the charge for 
the plaintiff’s parcels and those of the wholesale 
houses. If there is a difference in the parcel, if it is 
notof the “ like description”, if in the circumstances 
it differs, the defendants have a right to make a 
difference in the charge. They may make one 
charge for cast iron, and another for wrought, . 


though they could give no reason why, provided 
they charge all alike. An argument has been used 
which, with great submission, seems to me a strange 
one. It is said that the defendants, by their tariff, 
have made all packed parcels of a “ like descrip- 
tion,” by putting them under one heading in their 
tariff. Now, there is no obligation to have or pub- 
lish a tariff. The one in use may be changed to- 
morrow, and it would be strange if the only effect 
of your Lordships’ decision was to make the defen- 
dants publish k new tariff, with one heading and 
rate for packed parcels of drapery and books, and 
another heading and rate for other parcels. Surely 
the heading of the tariff does not make a hamper 
with a clock, a ham, and a barometer, &c., of the like 
description as 100yds. of flannel and 100yds. of 
calico. The plaintiff’s counsel declared that the 
result of a decision against the plaintiff would be 
to ruin his trade. It would not. It might compel 
him to raise his prices to the public, but it would 
carry into effect the intention of the Legislature — 
viz., to give to the defendants the profit, or part of 
the profit, of the carriage of small parcels, which 
at present is diverted from them. It is in vain to 
trouble your Lordships with the decision. The pre- 
sent question comes before your Lordships’ House 
for the first time. It is not pretended that it is so 
settled as not to be capable of a decision in the 
defendants’ favour, to which it seems to me they are 
entitled. 

July 13.— Lord Chelmsford. — My Lords, this is 
a proceeding in error, upon a judgment of the 
Court of Exchequer Chamber affirming a judgment 
of the Court of Exchequer in favour of the defend- 
ant in error. The action was brought to recover 
from the Great Western Railway Company the sum 
of 961/. 13s. Idl, being the amount of the alleged 
overcharges made upon certain parcels of goods 
carried on the railway for the plaintiff. The declara- 
tion contained common counts for money had and 
received, and upon an account stated, to which the 
defendants pleaded never indebted. The material 
facts upon whiclL the judgment of the court below 
proceeded, are stated upon the bill of exceptions 
tendered by the defendants at the trial, and the ques- 
tions to be determined upon the appeal are : First, 
whether there was evidence to go to the jury that 
the defendants knowingly and purposely charged 
the plaintiff at a higher rate than other persons for 
the carriage of packed parcels of goods ? Secondly, 
whether the judge was right in admitting certain 
evidence in proof of such different rate of charges ? 
Thirdly, whether,^ supposing the different rate of 
charge to the plaintiff and other persons to have 
been established, an action for money had and re- 
ceived is maintainable to recover back the amount 
proved to be overcharged to the plaintiff upon packed 
parcels, by comparison with •what was charged to 
other persons for similar parcels ? The plaintiff is 
a carrier in liondon, and his principal business is to 
collect parcels of goods from various wholesale 
houses, to pack them together in one parcel, and 
send the parcels so pimked by the defendants’ rail- 
waj", to his agents in the country, who unpack 
and distribute the enclosed parcels of goods to tho 
different persons to whom they are addressed. The 
carriers of the plaintiff, who convey the parcels to 
the railway station always take with them a printed 
form of declaration, with different headings, fur- 
nished by the defendants, amongst which are 
columns for the name and address of the consignee, 
the description of package and contents, and at the 
foot of the declaration is the notice that “ all parcels 
of goods and packages, the contents of which are 
not properly declared by the senders, will be 
charged with the highest class, and all such 
parcels of goods and packages not exceeding 5001b. 
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in weight, if the contents shall not be declared, 
will be considered as each containing different kinds 
of articles, and each such parcel of goods and pack- 
ages will accordingly be subject to the regulation 
relating to ‘ smalls,’ and charged for accordingly. 
Before the goods leave the plaintiff’s office he fills 
up tlie different columns of the declaration, except 
those headed respectively “ weight,” “ paid,” and 
** remarks,” and every parcel containing several 
parcels of different kinds of goods is always de- 
scribed by plaintiff as “ packed.” The defendants 
charge for the carriage of goods according to their 
nature and description, by a tariff headed Rates 
from London,” “ On goods and parcels above Icwt. 
and under 5001b. by luggage trains,” containing five 
columns of increasing rates of charge, and a cedumn 
headed ‘‘ Class — Packed parcels,” stating the charge 
for them to bo “42s. Ud.’* (being the charge at the 
fifth, or highest rate) and 50 per cent.” All the 
packed parcels carried for the plaintiff were charged 
at this rate, which, looking to the plaintiff’s parcels 
only, would be a correct charge. But the ground of 
the plaintiff's action against defendants is that they 
have been in the habit of charging the packed 
parcels of other persons carried by their railway at 
a lower rate than they charged the packed parcels 
of the plaintiff, which, he contends, by their Acts 
of Parliament they have no right to do. For the 
purpose of proving this difference of charge the 
plaintiff produced the evidence (which was Qxcepted 
to) of certain wholesale warehousemen and drapers 
in London, who were in the habit of inclosing, in 
one package or hamper, various descriptions of 
goods, not only for their own customers, but also 
for the customers of other houses ; and he proved 
that the defendants always charged for the carriage 
of their packed parcels at the fourth class rate in the 
tariff, being the rate appropriated to drapery goods, 
and never charged the extra rate of 50 per cent, on any 
of their packages. One witness (the clerk of Messrs. 
Morley, warehousemen) stated tliat the defendants 
were perfectly aware of the practice of the house 
as to packed parcels, but tliat they could not tell 
from the outside of any particular parcel whether it 
was packed or not. The plaintiff also gave evidence 
(which was excepted to) that in the year 1849, upon 
an arbitration between another carrier and the de- 
fendants, witness proved, in the presence of the de- 
fendants, their solicitor, and traffic manager, the 
practice of houses in London of packing parcels 
together containing the goods of various persons, 
and sending them by the defendants’ railway, and 
that the practice of packing parcels had been for 
the last forty years so general as to be notorious 
among carriers. Upon this evidence the learned 
judge directed the jurymen that there was evidence 
upon which they might find that parcels had been 
carried by the defendants for other persons, con- 
tuning goods of a “ like description and under like 
circumstances,” at a less rate wan such goods were 
carried by them for Uie plaintiff, and also upon 
which they might find that the defendants know- 
ingly and purposely charged the plaintiff more 
than other persons ; and upon this direction the jury 
found a verdict for the plaintiff. The obligation of 
the defendants to carry goods “ of the like descrip- 
tion, and under like circumstances,” at the same 
rate of charge for all persons rdUce, is imposed 
upon tliem by Acts of Tarliament reliUiing to their 
railway. The special Act of the defendants (10 4b 11 ; 
Viet. c. ccxxvi.) makes all the provisions of the > 
company’s previous Acts part of that Act, as if 
they had been repeated and re-enacted in it; and 
incorporates with it the Railways Clauses Consoli- 
d^ion Act 1846. By one of the previous Acts of 
the defendants (7 & 8 Viet. c. iii. s. 60) the defen- 
dants are empowered to chai^efor their locomotive, 
or steam power, and carriages, either pet ton, or 


per mile, or by bulk, measure, number, or ad- 
measurement, or by fixed charges, as they shall 
think expedient : provided that, in whatever 
way the charges are made, they shall be 
made equally to all persons in respect of goods 
wares, and merchandise, articles, matters, and 
things, of a like description and quality, and con- 
veyed in, or propelled by, a like carriage or engine, 
passing over the same portion of, and over the same 
distance along, the railway, and under the like cir- 
cumstances. There is a similar provision for 
equality of charge by railway in the Railways 
clauses Consolidation Act, but a little differently 
worded. The 90th section of that Act gives power 
to a company to alter or vary the tolls by the 
special Act authorised to be taken, “ provided that 
all such toils be at all times charged equally to all 
persons, and after the same rate, whether 'per ton, 
per mile, or otherwise, in respect of all goods in the 
same description^ or conveyed or propelled by a like 
carriage or engine, passing only over the same 
portion of the lino of railway, under the same 
circumstances.” By the 53rd section of the 10 & 11 
Viet. c. ccxxvi. it is enacted that, notwithstanding 
the rate of tolls prescribed by the Act for “ parcels 
not exceeding 5001b. each, the company may de- 
mand any sum they think fit.” Erie, C.J., in 
Baxendale v. The Great Western Railway Company 
(14 C. B., N. S., 25 ; and 8 L. T. Rep. N. & 836) said 
that the incorporating clause of the 10 & 11 Vlct. 
c. ccxxvi. did not, by incorporating former Acts, 
incorporate therewith the clauses for making equal 
charges under like circumstances, because, “ Firsts 
the incorporation of the former Acts is * only so far 
as they may he consistent with the clauses of the 
Act in question ;’ and a grant of absolute power is 
inconsistent with a clause which would reduce it to 
a power restricted by a condition. And, secondly, 
the equality clause in the former Acts, if they were 
inserted in the 10 & 11 Viet. c. ccxxvi., would not 
affect the power granted by the 53rd section of the 
latter Act, as the equality clauses in the special 
Acts relate to the powers of charging granted by 
those Acts ; and the equality clause in the 8 & 9 VlcL 
c. 20, 8. 90 (the general Act) relates to a power of 
varying charges from time to time, and restricts 
that power by the condition that it shall be exer- 
cised impartially, so as to charge equally under like 
circumstances.” With great respect for the learned 
judge, 1 cannot help thinking that the reasoning 
here employed is erroneous. 1 will not stop to con- 
sider whether a provision that a power given to 
companies to vary their tolls, provided that at all 
times the tolls he charged equally to all persons, 
does not almost necessarily imply that, before the 
variation, the tolls have been charged equally upon 
all. But the notion that the clauses for ma^g 
equal charges are inconsistent with the power given ' 
to the defendants by the 53rd section of the 
10 & 11 Viet. c. ccxxvi, to demand any sum 
they think fit for parcels not exceeding 5001b. 
appears to me to he unfounded. The learned 
judge likens it to a grant of absolute power, 
afterwards restricted by a condition. But the 
absolute towct to demand any sum the^ de- 
fendants think fit is not reduced to a conditional 
one by requiring that the tolls shall be equals 
charged to all persons, nor does this even operate 
as a quaUfleation of the power itself. The power 
mny he exercised at the discretion of the defen- 
dants, hut changing one person what they think fit, 
they must charge the same to others. This does 
not render the power a conditional one^ because the 
coiiditioa only attaches after the power had been 
exercised. It was argued at your Lordships^ bar, as 
it was held by Brl^C.J. (who differed fr^ tte 
other judges in the Bxchequer Chamber), tmt the 
extra charge for packing, made lawful by the Sord 
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section of 10 & 11 Viet. c. eexxvi, is not within 
the 7 & 8 Viet. c. iii, which “ authorises charges to be 
made per ton or per mile, or by bulk, number, or 
admeasurement, or by fixed charges, and that it 
cannot be brought within the condition for equality 
of charge in that section in respect of goods of like 
description and quantity, as the parcel charge is in 
part, and may be entirely irrespective both of the 
description of the goods and of their quantity.’ 
But it appears to be too narrow a view of the 
equality clause, and of the intention of the Legis- 
lature in enacting it, to deny its application to the 
charges made in respect of the carriage of the 
plaintiff’s goods. The enumeration of the different 
modes in which the defendants may think proper to 
make their charges for the carriage of goods is 
evidently intended to cover every case. It is true 
that the defendants might make an arbitrary charge 
under the 53rd section, without reference to the 
description or quantity of the goods. But that is 
not what they have done. They have charged the 
plaintiff at the rate of so much per ton, and 50 
per cent, in addition. This is, in the first place, a 
tonnage charge, and it may, perhaps, be considered 
altogether so, as the 50 per cent, is an addition 
which depends on the ascertained charge calculated 
at so much per ton ; but, at all events, it must be 
admitted to be a compound charge at so much per 
ton, and an additional fixed charge as 50 per cent., 
and therefore within the express words of the 50th 
section of 7 & 8 Viet. c. iii. The intention of the 
Legislature was to place all persons having their 
goods carried by the railway upon an equal footing ; 
and as by the 53rd section of 10 & 1 1 Viet. c. ccxxvi, 
the defendants may charge what they think fit for 
small parcels (of course within a reasonable limit), 
there is the stronger ground for assuming that, in 
this case more than any other, the obligation of 
quality of charge to all persons alike would be 
imposed upon them where an opportunity would be 
afforded (in the words of the 00th section of the 
Railways Clauses Act) “ of prejudicing or favouring 
particular parties, or cf collusively and unfairly 
creating a monopoly, either in the hands of the 
company, or of particular parties.” It having been 
seen that both the equality clause in 7 & 8 Viet, 
c. iii. s. 50, and in the Railway Clauses Act apply, 
the question arises, what is the meaning of the 
words ** Goods, &c., of a like description and 
quantity, and conveyed along the railway, and 
under the like circumstances,” in the private Act, 
and the words “ goods of the same description” and 
“ under the same circumstances,” in the Railway 
Clauses Act. It is extremely difficult to under- 
stand exactly what the Legislature meant by goods 
of “ a like description,” and even by the words “ of 
the same description,” though at first sight more 
capable of interpretation, because the word “ same” 
is constantly used in popular language for “ simi- 
lar.” It seems to me that the words “ same” and 
like” have not different meanings in the two Acts, 
and that the words must be used, not with reference 
to the contents of parcels, which the defendants 
have no means of knowing, but to the parcels them- 
selves, “ whether” (as WiTles, J., said in answer to 
your Lordships’ question to the judges), “ they were 
like or different for the purpose of carriage.” I 
have felt greater difficulty in ascertaining the 
meaning of the words ** under the same” or ** under 
like circumstances.” I do not see, however, how 
they can relate to anything else than the convey- 
ance of the goods. To say that because the plain- 
tiff is (what has been called) an intercepting carrier, 
and the other persons using the railway are whole- 
sale dealers, therefore, the goods are not conveyed 
along the railway under the like circumstances, is 
an application of the words which 1 am not able to 
comprehend. At the trial the learned judge directed , 


the jury ** that the evidence given on the part of the 
plaintiff was evidence upon wiiich they might find 
that ^rcels had been carried by the defendants 
for other persons containing goods of a like descrip- 
tion, and under like circumstances, at a less rate 
than such -goods were carried by them for the plain- 
tiff.” But he gave the jurors no assistance as to 
the meaning of the words themselves. His direc- 
tion, therefore, was imperfect, but I understood it 
to have been agreed upon the arguments at your 
Lordships’ bar, that no objection was to bo made to 
it in this respect, even if any such objection would 
have been within the exceptions. The exception to 
the direction of the learned judge to the jury turned 
entirely upon the insufficiency of the evidence to 
establish the plaintiff’s case. The counsel for the 
defendants contended that the learned judge ought 
to have directed the jury “ thrfl: there was no evi- 
dence that parcels were carried by the defendants 
for other persons containing goods of a like descrip- 
tion, and under like circumstances, at a less rate 
than such goods were carried by them for the 
plaintiff,” and that there was no evidence of the 
specific contents of any of the plaintiff’s parcels from 
which the jury ought to infer a specific inequality 
upon any parcels between the rate charged to the 
plaintiff and to other persons ; and that there was- 
Do*evidence that the defendants knowingly and wil- 
fully charged the plaintiff more than other persons.” 
It is difficult to see how the plaintiff could prove 
that the defendants had violated the obligation im- 
posed upon them by the Acts of Parliament, other- 
wise than by the evidence which he produced. If 
proof of specific inequality in the rate charged to 
the plaintiff and to other persons upon particular 
parcels were necessary, it would prevent the possi- 
bility of establishing amr case of this description 
against the defendants. It was proved by persons in 
the employ of the wholesale houses, which are in 
the habit of sending packed parcels by the 
railway, that the defendants could not tell from 
the outside of the parcels whether they were 
packed or not. Of course, therefore, the plain- 
tiff, could have BO knowledge, or means of 
knowledge of the specific contents of any par- 
ticular parcel sent from these houses. The only 
available evidence to establish the plaintiff’s case, 
was the general proof which he gave that the whole- 
sale houses had for years been in the habit of send- 
ing packed parcels by the railway, and that the 
defendants had long known of this practice, and 
especially that with respect to one of their houses, 
(that of Messrs. Morley), the defendants were per- 
fectly aware of their habit of sending packed par- 
cels. The plaintiff also proved knowledge brought 
home to the defendants through their solicitors 
and traffic manager, by the evidence of witnesses 
given in their presence, of the practice of houses in 
London of packing parcels and sending them by 
the defendants’ railways. This evidence was ex- 
cept^ to ; but it appears to me that it was properly 
admitted for the purpose of proving the knowledge 
of the practice of the wholesale houses in London 
to pack parcels, which the defendants learnt by the 
traffic manager, their agent in ail matters relating to 
the traffic. The whole of the foregoing evidence 
constituted the proper mode of proving that the 
defendants knowingly and purposely charged the 
plaintiff at a higher rate than other persons upon 
packed parcels of goods. It was argued that al 
the defendants did not and could not know the 
contents of any particular parcel sent by the whole- 
sale houses, they could not impose upon them the 
charge of packed parcels. But as the defendants 
knew perfectly well that it was the constant practice 
of those houses to send packed parcels, if they de- 
sired to obey the Acts of Parliament, and to avoid 
nequality pf charge, they might have given notice 
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that every parcel, the contents of which were not the judgment of the Court of Exchequer, is right 
declared, would be treated as a packed parcel, and and ought to be affirmed, 
charged accordingly. This would have compelled 


the senders of parcels of this description to state 
what parcel contained enclosures of other persons, 
and what not. It appears to me to be perfectly clear 
that specific instances of inequality of charge was 
unnecessary. If it were, the provisions of the Acts 
of Parliament might be disregarded with impunity, 
iind injustice might be done by the company’s 
favouring one person and prejudicing another, and 
the party injured would be wholly without remedy. 
The last subject to be considered is the form of the 
action : whether an action for money had and re- 
ceived will lie to recover back overcharges made upon 
the carriage of the plaintiff’s goods, not absolutely, 
but relatively, to the charges made to other persons. 
It was argued for ^he defendants that the charge 
upon the plaintiff’s packed parcels being warranted 
by the 10 & 11 Viet. c. ccxxvi., and being reasonable, 
;and within the absolute discretion of the company, 
the plaintiff was not injured by other persons being 
charged less than he was. But this is a fallacious 
way of viewing the question. The plaintiff’s 
complaint is not that others are ^barged less than 
himself, but that the fact that their having been 
charged less entitled him to claim the same rate of 
charge, and that all beyond' that rate is overcharge. 
The very fact of the smaller charge to others is the 
ground of this complaint of an overcharge to him- 
self. 

Now, if the defendants were bound to charge 
the plaintiff for the carriage of his goods a less sum, 
and they refused to carry them except upon pay- 
ment of a greater sum, as he was compelled to pay 
the amount demanded, and could not otherwise 
have his goods carried, the case falls within the 
principles of several decided cases, in which it has 
been held that money which a party has been 
wrongfully compelled to pay under circumstances 
in which he was unable to resist the imposition, 
may be recovered back in action for money had and 
received. In the language of the Court of Common 
Pleas, in the case of Parker v. The Great Western 
liailway Company^ 7 M. & G. 25j>; 13 L. J., 105, 
C. P., “ the payments made by the plaintiff were not 
voluntary, but were made in order to induce the 
company to do that which they were bound to do 
without them.” In another case of Parker v. The 
Great Western Railway Company^ 11 C. B. 645 ; 21 
L. J. 57, C. P. ; and in Edwards and another (Assignee 
of Parker') v. The Great Western Railway Company^ 
11 C. B. 588: 21 L. J. 62, G. P., the plaintiffs re- 
covered in actions for money had and received over- 
charges of a similar description to those in the 
present case. I am unable, from the report of 
Garton v. The Bristol and Exeter Railway Company, 

1 B. & S. 112 ; 30 L. J., 273, Q. B., to understand 
the ground upon which it was held by the Court of 
Queen’s Bench, whoso judgment was delivered by 
the Lord Chief Justice, that money had and received 
would, not lie to recover back overcharges made in 
violation of an obligation imposed ypon the com- 
pany by Act of Parliament to charge all persons 
equally. But in the subsequent case of Baxendale 
and others v. The Great Western Railway Company^ 
16 C. B., N. 8., 140 ; 9 L. T. Rep. N. 8. 814, in the 
Exchequer Chamber, the Lord Chief Justice of the 
Queen’s Bench, in delivering the judgment of the 
court, said, “ As to the question whether an action 
for money had and received will lie, which seems 
to have been one of the numerous points discussed 
in. Parker v. Great W^tem Railway Companyf 6 


Lord CoLONSAY and Lord Cairns concurred. 

Judgment affirmed. 

Attori^ys for the plaintiffs in error, Pouny, 


Maples^ Teesdahy and Nelson. 

Attorney for the defendant in error, J. C. Dalton. 


arourtfi. 

OOXIRT OP APPEAL IN CHANCERY 

Reported by T. Bboorbuank and E. Stewart Roche, Esqrs., 
BarristerB-at-Law. 

Friday, Dec. 10, 18C9. 

(Before Lord Justice Giffard.) 

Re The 8cheme of Arrangement filed by The 
Potteries, 8iirbwsbury, and North Wales 
Railway Cohfany. 

The Railway Companies' Act 1867 (30 4' 31 Viet. 
127), ss. 6, 7, 9 — Scheme — Filing — Enrolment — 


c. 


Restraining proceedings against the Company — Exe^ 
cuiion— ’Application to make it available — Debenture- 
creditor -^udgment'Creditor. 

After the confirmation and enrolment of a scheme of 
arrangement by a railway company with their creditors 
under the provisions of the Railway Companies* Act 
1867, the Court of Chancery has no summary juris- 
diction under sect. 7 of that Act to restrain any 
action against the company by creditors, the power 
given by that section being only an interim power 
applicable during the period between the filing and the 
enrolment of the scheme. 

Similarly, after the enrolment of a scheme, there is no 
ground far a creditor coming to the court under sect. 9 
of the Act, for leave to make his execution availaJble 
against the property of the company. 

Before the passing of the above Act, M., a debenture 
creditor of a railway company, whose debt was overdue, 
recovered judgment in an action against the company 
for the principal of his debt together with interest and 
costs of the action. After the passing of the Act the 
company filed a scheme of arrangement with their 
creditors. This scheme became binding on the deben- 
ture-creditors of the company, the necessary agents 
under the provisions of the Act having been given to it. 
The scheme was duly confirmed by the court, and 
enrolled. The scheme made no provision for the debts 
of judgment- creditors. After this had been done, the 
company having regained possession of their property, 
M. sued out execution against the company upon his 
judgment, and the sheriff' under the writ seized some of 
the company's rolling stock. The company then movid, 
under sect. 7 of the Act, for an injunction to restrain 
the sheriff from continuing in possession of the pro- 
perty umch he had seizea, and to restrain M. from 
proceeding' further against the company upon his 
judgment. M. therefore moved, under sect. 9 of the 
Act, Jor the leave of the court to make his execution 
available against the prop&'ty of the company, notwith- 
standing the confirmation and enrolment of the scheme. 
Malins, V. C. granted the injunction asked for by die 
company, hut declined to make any order on M's motion. 

Upon appeal, held that, there being no jurisdiction under 
the Act after the enrolment of the scheme, both motions 
ought to nave been refused with costs. 


E.&B.77,wethinkthatif the judgment of the Court Semble, however, that, inasmuch as a dxd^nture-creditor 
of Queen’s Bench in that case went the length of does not hy recovering judgment for his debt cease to 

holding that it would not, this court ought not to be he a debenture creditor of the company, if the compos^ 

held bound Iw it.” I am of opinion that the judg- had filed a bill they would have been entitled to the 

ment of the Court of Exchequer Chamber, affirming injunction. 
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Qfuere as to the correctness of the decision in Bowen v. 

The Brecon Railway Company, L. Rep. 3 Eq, 641 ; 

16 L. T. Rep. N. S. 6. 

This was an appeal from a decision of Malins, V.C., 
which is reported 21 L. T. Rep. N. S. 645. The 
&cts being there stated, it is only necessary now 
briefly to recapitulate them. 

In Feb. 1867, before the passing of the Railway 
Companies Act 1867, Mr. Minor, who was a deben- 
ture-creditor of the above company, and whose de- 
benture debt was overdue, recovered judgment in an 
action against the company for the principal of his 
debt, with interest and costs. He sued out execu- 
tion upon this judgment, and the writ of ca. sa. was 
placed in the hands of the sheriff, who made a return 
of nulla bona. After the passing of the above Act 
the company filed, under its provisions, a scheme of 
arrangement with their creditors. This scheme 
made provisions for the satisfaction of the deben- 
ture debt of the company, and was assented to by 
the requisite statutory majority of the debenture- 
creditors, and thus became binding upon all the 
debenture-creditors. Mr. Minor, however, did not 
assent to the scheme. The scheme did not profess 
to make any provision for payment of the judgment- 
creditors of the company. The scheme was con- 
firmed by the court, and was enrolled on the 13th 
July 1869. In Sept. 1869, the company having re- 
gained possession of their rolling-stock, Mr. Minor 
again issued a writ of ca. sa. upon his judgment, and 
under this writ the sheriff seized certain carriages 
bclwging to the company. The company then gave 
notice of motion, under sect. 7 of the Act, for an 
injunction to restrain the sheriff from continuing 
in ^ssession of the property which he had seized, 
and' to restrain Mr. Minor from further proceeding 
against the company upon his judgment. Mr. Minor 
then gave a cross-notice of motion under sect. 9 of 
the Act, fur leave to make his execution available 
against the property of the company notwithstanding 
the enrolment of the scheme. The two motions 
were heard together by the Vice-Chancellor, and 
his Honour granted the injunction asked for by the 
company, but refused to make any order on Mr. 
Minor’s motion. Mr. Minor appealed. 


GlassCf Q. C. and C. Lococh TVebb for the appel- 
lant, argued that the Act gave no jurisdiction under 
&e circumstances of the present case to grant the 
injunction. At any rate it was clear from sect. 3 
that the proper court to apply to was the court out 
of .which the writ issued. It could not be that the 
legal rights of a creditor were destroyed when there 
were no express words in the Act having such an 
^ect. He had, therefore, a right to put the sheriff 
in possession, and then the Act said that the leave 
of the court must be obtained to render the execu- 
. tion available. That leave was the very thing 
which the appellant was now seeking. The rights 
of the appellant as a judgment-creditor were dis- 
tinct from his rights as a debenture-creditor, and in 
the character of judgment-creditor he was not 
bound by the scheme. He ought, therefore, to have 
leave to make his execution av^able against the 
property of the company. Indeed it was only as a 
meMiire of precaution that Mr. Minor gave his 
notice of motion, as it was really very doubtful 
whether sects. 7 and 9 of the Act had any applica- 
tion when the scheme had been enrolled. They 
cited 

Re The Ca/t/nbria/n, Railway's Behevne. L. Ren. 3 
Ch. 278 ; 17 L. T. Rep. :^S. 522, 530 ; ^ 

Re The Bristol a/nd North Somerset Railtoay Com- 
pasM, L. Rep. 6 Eq. 44$. 

During the argument mi b^alf of the appellant 
reference was also made to 

Bowen v. The Brecon Railway Oorwaa/m. L. Ren. 
3 Eq. 641 j 16 L. T. Rep. N. S. 6, 


where Hatherley, L. C., then Vice-Chancellor, de- 
cided that a debenture-creditor of a railway com- 
pany, recovering judgment against the company for 
his debenture debt could only hold the fruits of bis 
judgment as a trustee on behalf of himself and all 
other the debenture holders of the company who 
were entitled under the company’s special Acts to 
be paid pari passa with himself. 

Lord Justice Giffard said that he had alwa;^8 
doubted very strongly the correctness of that deci- 
sion. He could understand a debenture holder being^ 
prevented from exercising his legal right ; but if 
it were admitted that he could recover judgment 
against the company, he could not understand why 
he should be deprived of the benefit of his judg- 
ment. If it were necessary in the present case to 
decide upon the correctness of tBowen v. The Brecon 
Railway Company y his Lordship would not like to 
dispose of the case without the Lord Chancellor. 
Indeed, he should like the question td be argued 
before three judges. 

OsbornCy Q. C. and DrydeOy who appeared for the 
company, were only called upon to argue the ques- 
tion of the jurisdiction under tho Act. They con- 
tended that sect. 7 applied to all the creditors of 
the company after the filing of the scheme. 

Without calling for a reply, 

Lord Justice Giffard said that he should have 
been glad to be able to deal with the case as if a 
bill had been filed by the company ; but this it was 
impossible to do without the appellant’s consent. It 
was necessary, therefore, to consider the question 
of the jurisdiction given by the Act. It was 
clear from sects. 4 and 5 that the issuing of exe- 
cution without tho leave of the court, was contem- 
plated by the Act. His Lordship had, however, no- 
doubt ^hat was the extent of the jurisdiction con- 
ftrred by sects. 7 and 9. The view taken by Lord 
Cairns of those sections was stated by him in 
bis judgment in Be The Cambrian Railways Scheme 
{ubi sup.)y “I think that the object and mean- 
ing of these clauses is sufficiently clear. Tho 
company is unable to meet its engagements. 
The scheme is expected to result in the pro- 
duction of new capital or loans wherewith the 
engagements may be Satisfied. But if, while 
the scheme is maturing, and the requisite assents 
are being obtained, the company and its property 
are torn assunder and destroyed by litigation and 
execution, the remedy proposed by the scheme will 
come too late. An interim power roust, therefore, 
be given to the court to stay actions on proper 
terms, and execution must bo made dependent on 
the leave of the court.’’ From this it was plain that 
in the opinion of Lord Cairns the power given by 
those sections to the court was only an interim 
power. There was no reason why the legal status of 
the company should be entirely charged by the 
enrolment of the scheme, but there were very good 
reasons why the court should have an interim power 
to restrain proceedings against the company. His 
Lordship was, therefore, of opinion that tho sum- 
mary jurisdiction given by sect. 7, applied only to 
the period between the filing and the enrolment of 
the scheme. After the scheme was enrolled tho 
company must, if it wished to obtain an injunction 
to restrain proceedings by a creditor, make a case 
by bill, just as anyone else would have to do. His 
Lordship was of ordnioa that sects. 7 and 9 were 
co-extensive id their cmeration, both applying to the 
period between the filing and the enrolment of the 
scheme. Were it otherwise the consequence would 
be, that at any time, however long, after the 
filing of a scheme of arrangement by a railway 
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company, any action whatever against the company 
could be restrained in this summary way, and it 
would be necessary to come to this court, under 
sect. 9 of the Act, for leave to make any process 
available against the property of the company. His 
Lordship was satisfied that the intention of the Act 
was only to give the court an interim power under 
these two sections, the object being to enable the 
company to perfect their scheme. The result was 
that both the motions in this case ought to have 
been refused with costs, there being no jurisdiction 
to grant the injunction, and no necessity for ob- 
taining the leave of the court to make the execu- 
tion available against the company’s property. But 
the company must have an opportunity of filing a 
bill, and if a bill had been filed, his Lordship would 
have considered the case a proper one for granting 
the in j unction. A debenture creditor, though he had 
recovered judgment for his debt, was not the less a 
debenture creditor, and therefore bound by the 
scheme. If the mere fact of obtaining judgment for 
his debenture debt, put an end to his position as a 
debenture creditor, a scheme of arrangeemnt would 
never result in anything. To give the company an 
opportunity of filing a bill, the order of the Vice- 
Chancellor would be discharged as from the IGth 
inst. No costs of the appeal would be given. ^ 

Solicitor for Mr. Minor, Aston^ [agent for 
W. R. Minor y of Manchester, 

Solicitor for the company, S. F. Noyes. 


V. C. STUART’S COURT. 

Beportod by Edwabd Winmlow, Esq., Barrister-ai-Law. 

Feh Hand 18. 

TlCIlBORKE V. TiCIIBORNE. 

Contempt of courts- Publication tending to influence 
pending litigation — Apohgy — Motion to commit — 
Costs. 

•While a suit was pending to establish the plaintijf*s 
title to a certain baronetcy and es^ptes^ there was pub^ 
lished in a daily newspaper an article referrit^ to the 
plaintiff in a manner tending to excite prejudice against 
him in the minds of the public. Shortly afterwards, 
there appeared in the same neivspaper an apology in 
very ample terms, and a disclaimer against any inten- 
tion to disparage or prejudice the plaintiff’s case. 

On a motion by the plaintiff to commit the printer and 
^vublisher of the newspaper Jor contempt of court : 

Held, that the publication (mounted to a contemptfhut, in- 
asmuch as it was unintentional, and had been apologised 
for, the only order would be that the respondent bear 
his own costs of the motion. 

This was a motion on behalf of the plaintiff in 
the above suit for an order to commit the printer 
and publisher of the Echo newspaper for contempt 
of court for allusions made to the plaintiff in an 
article published in the newspaper on the Ist Fob. 
1870. The facts were as follows : 

The bill in the suit was filed for the purpose of 
ostablishing the plaintiff’s right to the Tiohborne 
baronetcy and estates. In June 1868 an order was 
made directing the bill to be retained on the file of 
the court for a year, so that the plaintiff might bring 
' an action of ejectment against trustees who were in 
possession of the estates, and establish his title to 
them at law. The period for which the bill was so 
'Stained was afterwards extended to the last day of 
Jester Term 1870. In the mean time proceedings 
taken place with respect to the ejectment to the 
Court of Common Fleas, and also to the Frobate 
Court, in both of which courtsihe proceedings wwe 
"•tiU pending. Commissions had been issued fori 


taking evidence in the Bepublic of Chili and in the 
colonies of Tasmania, New South Wales, and 
Victoria. These commissions had returned, but the 
result of the evidence obtained under them had not 
been fully published. In this state of the pro- 
ceedings the article complained of appeared in the 
Echo. 

The article was headed “ On Double Lives,” and, 
after referring to the publicity in which persons of 
the nineteenth century lived, and to a case recently 
tried before the Lord Mayor, in which a person had 
claimed to be the Queen of England, proceeded as 
follows : 

For tlio lost two or three years London has been specu- 
lating on the personal identity of the gentleman calling 
himself Sir wger Tichbome ; and now while that came 
eiUbre, though yet unheard, is getting a little stale, and 
everybody has discussed a thousand times the anei'dotes of 
the dogs, and the locket, and the ull’^ged variation in 
height, and the supposed imperfect French accent, and the 
friends who recognised, and the acquaintance who forgot 
the claimant, — we are kindly furnished with a new and 
fresh mystery to supply tne place of the old. On 
the present occasion It is not a baronet of ancient race 
and good estate who has been said to reappear, but " Lord 
Fitzroy Lennox,” son of the hftb Duke of Richmond. Much 
similarity may be traced, however, between the tales of the 
two claimants. As the original heir of the Tichbomes 
was Bupmsed to be lost in a vessel wrecked off the coast of 
South America, so the scion of the house of Lennox 
was believed to have perished in the wreck of the 
President. Here were two drowned young gentlemen of 
high position ; and now we have two claimants assuring us 
that neither Mr. Tichbome nor Lord Fitzroy was really lost 
at all. By some happy chance or other they both escaped 
the destruction of tneir vessels ; but, wonderful to relate, 
instead of hastening to relieve the desi>air of their friends, 
they seized the opportunity so oiTered of retiring into 

S rivate life, after the manner of the long-missing Mr. Speke. 

ir Ko^er Tichbome exercised, we are told, during a portion 
of the interval of his ** disappearance ” the not very attrac- 
tive profession of a butcher in Australia, and ** Lord 
Fitzroy Lennox” dates his appeal for public support and 
friendly recognition from “Albert-cottages, Battersea-rise,” 
a locality hardly sugrgestive of the usual class of residence 
for the younger sons of dukes. Truly, if this kind of thing 
is to go on, we sober Britons shall grow accustomed to 
seeing amou^ us a whole tribe of masculi c Prose^ines 
spending holt their days forgotten and unheard of in the 
gloomy shades of the Antipodes, the other half in the sun- 
shine of Pall Mall, the observed of all observers. 

These observations were followed by a review of 
several historical cases of mistaken identity — among 
others, that of the Princess Olive — and concluded 
as follows : 

Stories without number might be added,* but we leave the 
subject here, with the conviction that those are happiest 
aud most enviable who lead a life clouded with no “ double 
life;’* with no such concealment from society, without 
mystery, and without reproach. 

Three days after the appearance of this article, 
on the application of two gentlemen who called at 
the office of the Echo, and saw the editor, but who 
went without the authority or even the Imowledge 
of the plaintiff, the following paragraph was in- 
serted: 

In a recent article, entitled “On Double Lives,'* our 
allusion to the case of the claimant to the Tichbome baro- 
netcy has been thought offensive, and improperly dealing 
with a case stiU before the couxto. We disclaim any inten- 
tion of commenting upon the case, and oertainly regret the 
unintentional use of emressions in any degree susceptible 
of such an interpretatiou. 

The plaintiff who had seen the article, but had 
not seen the apology, which was printed among 
other paragraphs to the centre eff the paper, gave 
instructionB to his solicitors to bring the matter 
before the court, and caused the publisher to be 
served with notice of this motion. 


Greene, Q. C., Karelake, Q. C. (Dr. TVismns with 
them) to support of the motion, contended that the 
roneral effect of the article was to prejudice a^ 
lisperage the plaintiff’s cause. By clawing the 
L^^itiff among the persons to whom it refeneA ta 
leading “double lives,” it ooverUy stigmaUsed ^ 
IS an impostor. Such an insinuation conld not but 
let prejudicially to the plaintiff on the minds 


56 ~Voi. XXII., N,s.— -RJSJPOiSr/S^. THE LAW TIMES. 


[March 12, 1870. 


V.C. S.] Tichborne 

of the jurors and witnesses in the case when it 
came on for trial. It was a clear case of contempt, 
and as this court was still Dominus litis (the 
suit being still pending) it was a contempt 
of this court. With respect to the apology, it had 
not been inserted in a sufficiently conspicuous posi- 
tion in the paper ; but even if it had it did not 
amount to a retractation, and was totally inadequate 
to repair the damage which had been attempted to 
he inflicted by the article. They cited 

Ticliborne v. Mosli/n, L. Rop. 7 Eq. 55 (n.) ; 

Do.iv V. Eley, Ibid, 49 ; 

Littlcv V. Thomson, 2 Boa. 120. 

Jackson for the respondent submitted there was 
no evidence of any intention to commit an act of 
contempt of this ^ or any other court. If the inser- 
tion of the article amounted to contempt, he repeated 
the apology which had already been offered. No- 
thing could be further from the minds either of the 
editor or the writer than to transgress any rule of the 
court. [The V ice- Cii anc ellor said that, considering 
the highly proper course taken by the publisher of 
the Echo in apologising for having used expressions 
which might be taken to interfere with the course 
of justice, he wished to relieve Mr. Jackson from 
arguing the question of actual committal for con- 
tempt. But the case was this, — the article con- 
tained a reference to litigation and contained dis- 
paraging comments on one of the part'es in reference 
to the subject matter of the litigation.] If in 
anything the article was open to complaint, the 
apology which had been inserted ought to have 
satisfied any reasonable man. But he contended 
that the allusions to the plaintiff in the article 
itself were merely references by way of illustration 
to a case of great public interest, and were such 
comments as a writer had a right to make. [The 
ViCE-CnANCELLOR Said he considered that any 
criticism made until a case had been decided was a 
contempt of court.] To be a contempt of court the 
criticism must be either of the conduct of the par- 
ties, or comments on the proceedings. If the court 
interfered in the present instance no newspaper 
writer wordd be safe in alluding to any matter 
pending before the court. Now, looking at the 
.facts, could the plaintiff himself doubt that if he 
had remained iu England, leading the life of an 
English gentleman, with his position and with the 
career he had open to him, his life would have bgen 
far more enviable, and that he would have saved 
himself and the court an infinity of trouble ? The 
moral that was drawn by the writer, that those are 
happiest and most enviable whose life is not a double 
life, or clouded with concealment from society, who 
live without mystery and without reproach, was 
one which the court itself must approve. The 
plaintiff had nothing to complain of, no bias being 
shown on either side. The contempt, which at 
most was merely nominal, ought never to have been 
brought before the court, and the motion having 
been made, ought to be dismissed with costs. He 
cited 

Brook V. Ecans, 8 W. Rep. 689. 

The Vice- Chancellor.— The respondent has 
endeavoured to show, through the ability and in- 
genuity of his counsel, that the publication in this 
case is not a contempt of court. That argument 
has been supported by reference to other cases, in 
which publications of a very different kind have 
been held to be contempts of court. All the cases 
cited, excepting one, which was cited from a report 
whicn is not an authority, were gross and aggra- 
vated contempts of court, consisting of publica- 
tions and comments upon the evidence in those cases 
while they were pending before the courts, before 
that evidence had even been presented to the 
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courts, and cases of that kind are aggravated 
contempts of the court. But whatever tends 
to prejudice a case— whatever matter is pub- 
lished to the world referring to the parties to the 
litigation and to the subject matter of the litigaton 
in such a way as excites a prejudice, is a contempt 
of this court. Lord Hardwicke, whose judgment 
has always been considered as an accurate statement 
of the view taken by the court upon questions of this 
kind, speaks in these terms : “ Nothing is more 

incumbent upon courts of justice than to preserve 
their proceedings from being misrepresented, nor is 
there anything of more pernicious consequence than 
to prejudice the mind of the public against the per- 
sons concerned ns parties in a cause, before the cause 
is finally heard.” To my mind the publication in this 
case tends to prejudice the minds of readers against 
the plaintiff in the cause. The essay, which is said 
to be an essay with a moral, has*been written with 
very great ability, and the title of it is “ On Double 
Lives.” The substance of the essay refers to various 
cases of gross and known imposture in times past, 
and mixed up with a reference to those cases of im- 
posture is a mention of the name of the plaintiff in 
this cause in a manner which, to my mind is a dis- 
ppagement of his case, and tends to excite a preju- 
dice against him. No man can read tliis essay, 
putting a fair interpretation upon it, without coming 
to that conclusion. But I do not think it an aggra- 
vated contempt of court. I do not think that there 
is any evidence of an intention to prejudice the pub- 
lic against the plaintiff or to disparage his charac- 
ter. It is obvious from what has been stated in the 
publication, and from what is known to the world 
generally of the nature of this case, that it is one 
which would greatly tempt any person who has ap- 
plied his mind to the subject of the essay, to think 
of this case.* It is, to my mind, a contempt of 
court, but not an aggravated contempt, and I must 
take into consideration the fact that the publi^er 
whom I am now asked to commit to prison for con- 
tempt, previous to the hearing of this application 
(indeed, four days before any service of this notice 
of motion) published in a subsequent number of the 
same newspaper an apology in very ample terms. 
The evidence is that the plaintiff did not know of 
this until afterwards ; but that is a circumstance of 
very small moment. The factremains, that the public 
to whom the article was addressed, and in which 
comments of this case were made, were in- 
formed, by a notice in the paper, that the pub- 
lication was thought to be offensive to the plaintiff, 
and that the author and publisher regretted the 
publiqgtion, and disclaimed that there was any in- 
tention whatever to disparage or prejudice the 
plaintiff's case. That is the substance of the evi- 
dence, and it is needless to read the terms of the 
apology. The impression upon my mind is that it 
was a satisfactory apology, and perhaps if that 
apology had reached the plaintiff he might have re- 
frained from serving this notice of motion. Upon 
the whole of the case, considering that there has 
been that apology, and that that apology has been 
repeated ii* this court in very satisfactory terms— 
very satisfactory to my mind— it seems to me that 
the case, not being one of aggravated contempt, and 
the plaintiff having come t^fore the court under 
these i^culiar circumstances, there is no pretence 
for asking the court to inflict the penalty of im- 
prisonment. The only remaining question is as to 
the costs of this application, and various consider- 
ations affect my mind upon this subject; one is 
that during the argument it was shown that the 
course of Btigation at present is not in this court, 
the course of utigation is in fact in a court of law, 
and the prejudice which this publication Is calcu- 
lated to create in, some degree— whatever Hiat 
degree may be— is one which entirely affects the 
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proceedings in the court of law. I wis}i to point 
out the importance of that in this case, because I 
observe in the order bv which this bill was retained 
for a year on the file* of this court there has, 
from some reason not easily explained, been an 
omission. The order is not in the usual or 
common form. It is usual in an order retaining a 
bill for a year to direct that if the plaintiff does not 
establish his claim at law within that time, his bill 
shall stand dismissed. This direction for dismissal 
has, for some reason 1 cannot account for, been 
omitted from this order. There is certainly enough 
to justify the application to this court, because the 
bill having been retained for a year it is imi>ossible 
to say that — ^the time allowed not having expired — 
substantially the suit is not pending in this court. 
Substantially, it is pending, though only pro forma. 
But I cannot help Itoking with some suspicion and 
reluctance at a motion so brought before this court, 
because the contempt ought to have been brought 
before the court against which it was committed, 
and because the case has been, after an apology, 
pressed very hardly against the publisher. In that 
state of things I am not disposed to make the pub- 
lisher pay the costs of the plaintiff, who comes to a 
court which I think is not the proper forum. Look- 
ing at all the circumstances of the case, that it is a 
contempt which can barely be called a contempt — 
an unintentional contempt — a contempt apologised 
for by the publisher before the matter did, or could, 
come before the court, I think the purposes of 
justice will be fully answered by leaving the pub- 
lisher to bear his own costs. The order will there- 
fore be in these terms. The said Horace Voules, 
the repondent, having disavowed all intention of 
committing a contempt of this court, and amply ex- 
pressed his regret at having published anything 
which in any way could be considered a contempt of 
this court, the court, taking into consideration all 
the*circumstanccs of the case, doth not think fit to 
make any order other than that the said Horace 
Voules do bear his own costs upon this application. 

Solicitors for the plaintiff, Walter and Moojen. 
Solicitors for the respondent, Aokursty Morris, and 
Co. 

V. O. MALINS’ OOTTRT. 

Reported by G. T. Edwards and G. I. F. Cooks, Esqrs., 

Barri8ters*at«Law. 

Feb. 10 and 11. 

Cjibtham V. Hoare. 

Ejectment bill — 100 years' adverse possession— “Statute 
of Limitations, sect. 26 — Concealed fraud. 

An ejectment bill may be brought in a court of equity in 
cases where the fraudulent possession is proved. 

The 26th section of the Statute of Limitations (8^4 
Will. 4, c. 27), must receive the strictest interpreta- 
tion ; and, therefore, in a case where it appeared that 
a conceal^ fraud might with due diligence have been 
discovered within forty years after the event, but no 
st^s were taken to discover it until long after the 
eigpiration of the forty years, it was heM ihu Ute 
right of proceeding reserved by that section had been 
lost. 

This was a bill filed by James Chetham, sidng tn 
forma pauperis, to recover possession of estates in 
the counties of Lancaster and York, worth about 
500,000/., which had been in the possession of the 
defendants and their ancestors for upwards of 100 
years. 

The plaintiff alleged that he was entitled as issue 
in tail under certain entails created about the middle 
of the 17th century, and that one William Chetham, 
an ancestor of the plaintiff, became so entitled in tiie 
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year 1749, but that one Edward Chetham, taking, 
advantage of William Chetham’s absence beyond 
the seas, then wrongfully entered into the posses- 
sion of the estates, and, in order to destroy all 
proof of the legitimate descent of the said William 
Chetham, mutilated and tampered with the marriage 
register book belonging to Trinity Church, Salford, 
so that the plaintiff’s ancestors had been prevented 
from procuring evidence of a marriage which was. 
said to have been celebrated in the year 1724, and 
which was an important link in their title. That 
in the year 1868 the plainSiff had, by accident, dis- 
covered the concealed fraud, and had then found that 
the page containing the entry of the marriage in ques 
tion had been torn out of the register book, and 
also that in an ancient index book to licensed mar- 
riages the page on which an entry of the said 
marriage had been made, had been pasted or fastened 
to the opposite page in such a manner as to prevent 
discovery on any ordinary diligent examination of 
the book. 

There were two demurrers to the bill. 

Glasse, Q. C. and Wichens, in support of the first 
demurrer, said that this bill was founded on the 
26th section of the Statute of Limitations (3 & 4 
Will. 4, c. 27), which enacted that in every case of 
a concealed fraud the right of any person to bring 
a suit in equity for the recovery of any land of 
which he, or any person through whom he claimed, 
might have been deprived by such fraud, should be 
deemed to have first accrued at and not before the 
time at which such fraud should, or with reasonable 
diligence might, have been discovered. In this 
case if there had been fraud it might with reason- 
able diligence have been discovered long ago, and 
within twenty years after its commission. Also the 
proceedings for the recovery of the property should 
have been taken at law and not in equity. They 
referred to 

Petrie v. Petrie, 1 Dr. 371. 

• Cotton, Q. C. and C. Hall, for the second 
demurrer, were not heard. 

Cole, Q. C., 0. Morgan, Q. C., and E. S. Ford, in 
support of the bill, contended that the time allowedL 
by the statute did not commence to run until th^ 
year 1868, when the plaintiff had first discovered 
the fraud which had been so concealed ; that 
repeated attempts to discover the fraud had been 
made by some of the plaintiff’s ancestors, and it 
was only discovered at last by the plaintiff by mere 
accident. They referred to 

Trevelyan v. Charter, 4 L.J., N. S., 209, Ch. ; 11 
Cl. & Fin. 714; 

Blair v. Bromley, 2 Ph. 354. 

• 

The YiCTe-Chakcellor said that this was a case 
of great importance to the public generally, and ha 
desired to express his opinion that there was no 
doubt whatever that the claim set up by the plaintiff 
must fail altogether. The bill was to recover pos- 
session of certain valuable estates to which the 
plaintiff said he was entitled as issue in tail under 
settlements made about the middle of the 17th 
century, notwithstanding there had been adverse* 
possession for upwards of 100 years. Now the 
proposition that a title of 100 years could be upset 
was an alarming proposition, and tended to shake 
the faith of every one in a long possession of hi» 
property. Still if the plaintiff could bring his case 
within the 26th section of the Statute of Limita- 
tions, he would then have a right to recover. By 
that statute the period of time fixed for giring «. 
person in adverse possession of property a conclusive 
title against a claimant was twenty years, or, in 
cases of disability, forty years, unlMs the claimant 
could prove a concealed fraud. This was an eject- 
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ment bill, and his opinion was that such a bil 
could be brought in a court of equity in cases 
where the fraud was proved ; but this 26th section 
which in its widest sense would give the right of 
recovering possession of land upon the ground of 
fraud, after any number of years, ought to receive 
the strictest interpretation. A claimant coming 
after the i>eriod allowed by the general law should 
prove that his case is strictly and literally within 
^e words of the section, which in the case of con> 
cealed fraud allowed the time to run from the 
period when by reasonable^iligence the fraud might 
have been discovered. Now the right of the plain- 
tiff depended solely upon a marriage which was said 
to have been celebrated in 1724. If that was actually 
the case, then the property would have gone to 
the ancestors of the plaintiff under whom he claimed. 
Owing, however, to the evidence of the marriage 
having been frauduleptly destroyed, the property 
passed to the ancestors of the defendants. No duo 
diligence, however, was used to discover the alleged 
fraud till the year 1868, when the plaintiff professed 
to have made the discovery as stated in tlie bill. If 
this fraud had been alleged, as it appeared to have 
been, within forty years after its commission, there 
might have been many ways of proving the mar- 
riage besides producing the certificate ; for instance, 
common reputation of the parties living together as 
husband and wife might have been proved. Con- 
sidering then that the plaintiff’s claim rested only 
on the alleged marriage in 1724, the evidence of 
which it was said had been fraudulently destroyed, 
and that this marriage might with due diligence 
liave been proved within forty years after the com- 
mission of the fraud, his opinion was that the plain- 
tiff had not brought himself within the 26th section 
of the statute, and could not sustain his claim. The 
demurrer to the bill must, therefore, be allowed. 

Solicitors for the plaintiff, S/iaio and Treundl&n^ 
agents for Blair and Binney^ Manchester. 

Solicitor for the defendant, Byrne. 


Feb. 16 and 22. 
OiLLETT V. Gane. 


Misdescription of legatee — Will — Construction. 


Devise of an estate to the use of Bobert Gillette the 
fourth son of O. H. 6r., in case he should attain 
twenty-one^ hut if he should die under that age then to 
ike use of — — , the fifth son of the said G. H. Cr., in 
case such fifth son should attain twenty-one., but if he 
should die under that age then to such other son of the 
said^ G. B.. Cr., who coming after the said fifth son 
in birth should first attain twenty-one. Robert Henry 
Gillett was the third son of G. H. G., and John 
WiUiam Gillett woe the fourth son : 

Heldy that the true 0ect of the will was to give the 
estate to Rob^t Henry, the third son, with a series of 
executory devises over to the younger sons in succession. 

George Gillett, by his will dated Ist Feb. 1859, 
after ^vising certain hereditaments to bis son the 
plaintiff, George Henry Gillett, in fee, charged all 
nie ^mold estates in the parishes of Bid^tone 
St. Niohedas and Biddestone St. Peter, in the county 
of Wilts, with the paymrat of an annuity of 404 to 
eadh of Ms dauc^ters for life, and subject thereto 
detis^ the said estates unto Bicfaard Gane and 
Gateiel Chddney, their heirs and assigns, to the use 
of the said Bidiard Gane and Gabriel Goldney, 
their exeouton, administrators, and assigns, for the 
term of twenty-one years from his decease upon 
the trusts theran dedazed. The testator then pro- 
ceeded as follows : 


•4^ snbject thereto to the use of my sob, the said 
Benry GULUett, and his SMfeiis for and dnzi^ his 
natozal life, and from and ijmnediately after his decease, to 


the use of Robert Gillett, the fourth son of the said George 
Henry Gillett ^ his heirs and assigns, forever, in case lie (the 
said Robert Gillett) shall attain the age of twenty-one years, 
but if he shall die under that age, then to the use of 
, the fifth ^ son of the said George Henry Gillett, 
his heirs and assigns for ever, iuicase such fifth son 
shall attain the om of twenty-one years j but he shall die 
under that ago, then to such other sou of the said George 
Henry Gillett, who, coming after the said fifth son in birm, 
shall first attain the age of twenty-one years ; and, in de- 
fault of an3' such yotmger son attaining such age of twenty- 
one years, then to the use of the said George Henry Gillett, 
his heirs and assigns absolutely. 

At the date of the testator’s will the plaintiff, 
George Henry Gillett, had seven sons living. The 
defendant, Robert Henry Gillett, was the third son 
of the plaintiff, but claimed to be the person named 
in the will as “ Robert Gillett, the fourth son of the 
said George Henry Gillett.’’ The defendant John 
William Gillett was the fourth son of the plaintiff, 
and claimed to be entitled to thebstato given by the 
testator to “the 'fourth son of tho said George 
Henry Gillett.” 

It appeared from the evidence that tho testator 
had originally made a will devising the estates to 
the first and second sons of George Henry Gillett, 
but that in consequence of some family quarrel he 
made the will now in question, excluding them 
from all interest In the estates. It was also stated 
in evidence that tho testator knew very little of 
either of the sons Robert Henry Gillett and John 
William Gillett, and had never shown any reason 
for preferring one to the other. 

Cotton, Q. C. and Gritham Hastings, for Robert 
Henry Gillett.-^The court must here look at the 
name and not the description of the legatee. It is 
clear from the wiU that the testator knew the name 
of Robert, but did not know the names of the sons 
coming after Robert ; and it is more probable that 
he would give his property to the son whose name 
he knew, rather than to the son whose name he did 
not know. The omission of Robert’s second name 
Henry is immaterial: the person intended to be 
benefited is therefore certain, and though there 
may be an apparent ambiguity in reference to tho 
“ fifth ” son, you nfust not allow this ambiguity to 
upset the clear reference to Robert the third son. 
But wo contend that tho “ fifth ” son means the 
next son to Robert, that is, the fourth. It is clear 
from the authorities that when the name is accurate, 
but the description of quality or position is in- 
accurate, the name prevails. It is a well-known 
maxim of law that veritas nominis tollit errorem efe- 
monstrationis, and we contend that this maxim 
appliea»to the present case. They referred to 

Hart V. Tulk, 2 De G. M. & G. 300 ; 

Doe V. Hiscoeks, 5 M. * W. 363j 

Neu'bolt V. Pryce, 14 Sim. 354; 

Adams v. Jones, 9 Hare, 485 ; 

Doe r.Huthwaite, 8 Taunt. 306 ; 3 B. & Aid. 632 ; 

Bemascom v. Atkinson, 10 Hare, 345. 

De Gex, Q. C. and E, Ford, for the defendant 
John William Gillett.— ’This is a case in which the 
description and not the name must prevail. It. is 
clear from the evidence that the testator knew very 
little of cither of the sons. He did not know who 
the third 8<m wae ; but whoever he was he was to 
be excluded, and the property was to go to the 
fourth son, and so on in regular order of succession. 
There is nothing to show that fhe name was more 
in the testator’s mind than the order of birth. The 
rule, veriuts nominis tollit errorem de$nonstrationi»,. 
Is not an inflexible rule : and before yon can apply 
it you must show that there is an error of demon- 
stration. We contend that this wiU shows on the 
face of it that the description was the ruling idea in 
the testator’s mind, and not the same. They re- 
ferred to 

Drake v. Drake, 8 H. of L. Cas. 172 ; 
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Lord Camoys v. Blundell^ 1 H of L. Oas. 778 j 
Bradshaw v. Bradshaw, 2 Y. & C. 72. 

Feb. 22. — ^The Vicb-Chawobleor, after reading 
the portion of the iirill above stated, said:-<~-The 
defendant, Bobert Henry Gillett, was the third son 
of the testator’s son, George Henry Gillett, and the 
defendant, John William Gillett, was the fourth 
son. The question to be decided was whether 
Bobert Henry or John William took under the de- 
vise. No question was raised or could properly be 
raised as to the 'right of Bobert Henry to take 
under the name of Bobert only, if there was no 
other diflSculty in the way. The real question was 
whether the testator had mistaken the name or the 
description of the devisee. If this had been a simple 
devise to Bobert, the fourth son, not followed by 
limitations over to younger sons of the testator’s 
son, the case would, in his opinion, have been free 
from difficulty : the maxim Verilaf nominis ioUit 
errorem denionatrationis would have applied, and 
Bobert Henry would have taken. The case of New- 
bolt V. Pryce, 14 Sim, 354, was a distinct authority 
on that point. In that case there was a bequest 
to John . Newbolt, the second son of William 
Strangways Newbolt. The second son was Henry 
Bobert, and the third son John Pryce ; and Sir 
L. Shad well held that John Pryce Newbolt was 
entitled to the legacy. The strong inclina- 
tion of the court to adhere to the name rather 
than to the description of the devisee or legatee ' 
was shown by the case of Bernasconi v. Atkinson, 10 
Hare, 345, where, under a gift by a testator to his 
first cousin, Vincent Bernasconi, the son of his late 
uncle, Peter Bernasconi, the present Lord Chan- 
cellor, when Vice-Chancellor, decided that George 
Vincent Bernasconi, the son of a deceased uncle of 
the testator named Joseph, took on the ground that 
the testator was mistaken in the description rather 
than in the name of the legatee, and also upon evi- 
dence that George Vincent Bernasconi frequently 
visited and dined with the. testator, who usually 
called him Vincent. Adams v. Jones, 9 Hare, 485, 
was a case in which the des^rij^^ion prevailed over 
the name. The bequest was to Clare Hanni^ 
Adams, the wife of Thomas Adams. The wife of 
Thomas Adams was named Hannah only, but he 
had an infant daughter, aged two years, whose name 
was Clare Hannah. The Vice-Chancellor Turner 
decided that the wife took. [The Vice-Chancellor 
then read the judgment in that case and con- 
tinued :] That case had clearly no application to 
the present, where one son was as likely to bo the 
object of the testator’s bounty as the other. jBrad- 
ahaw V. Bradshaw, 2 Y. & C. 72, which was much 
relied upon by Mr. De Gex as counsel for the 
fourth son, was another case in which the de- 
scription prevailed over the name. There the 
devise was to Bobert Blagrove Bradshaw> the 
second son of the testator’s daughtw. Bobert 
Blagrove was in reality the eldest son of the 
daughter; and it was held by Lord Abinger that 
the second son took, as well by the intention of the 
testator, to be collected from the face of the will, 
to provide for the second son of his daughter, as by 
the parol evidence of intention which he admiti 
In the present case the parol evidence consisting 
of the affidavit of the plaintiff, the son of the 
testator — which was read without objection— showed 
a motive on the part of the testator for pasifng over 
the first and second sons of the jdaintiff. but did 
not show any motive for passi^ over the third son. 
Apart, therefore, from any dififonlty caused by the 
itUMequent limitations over to ** — tiie fifth son*’ 
of the testator’s son, and to the other still younger 
sons, he thought it quite clear that Bobort IjLeniy, 
the third son, was intended, though the 'le|t|^or 
had mistakenly called him the fourth stm. AMwngh, 


at the argument of the case, he thought these subse- 
quent limitations over caused some difficulty, upon 
further consideration he did not think they did. If, as 
he was bound to conclude, Bobert Henry was the son 
intended to take, and the testator erroneously 
considered him to be the fourth son, and tho inten- 
tion was that if he died under twenty-rone, the 
estate should go to the next son in order of birth, 
the same error which led to Bobert being called the 
fourth son would necessarily lead to his brother 
being called the fifth. The true effect of the will 
was therefore, in his opinion, to give the estate to 
Bobert Henry, the third son, with a series of execu- 
tory devises over to the younger sons in succession, 
if Bobert Henry or those succeeding him should die 
under twenty-one. The result was that as liobert 
Henry had attained his majority, the absolute fee 
simple had vested in him and there must be a 
declaration accordingly. The cases of Doe v. Hath- 
waite, 3 B. & Aid. 632 : and Doe v. Hiscocks, 5 M. & 
W. 363, which were cited upon the argument, turned 
upon the admissibility of parol evidence for the 
purpose of ascertaining the intentions of the testa- 
tor, and could not, therefore, influence the decision 
of this case, which he decided without any regard 
whatever to the parol evidence. 

Solicitors for the plaintiff, Underwood and Cole- 
man. 

Solicitors for the defendants, Lewis, Wood, and 
Street. 

V. 0. JAMES’S CaXJBT. 

Reported by W. H. Bexset, Esq., and Hon. Robebt Botler. 

Barrister3.at*Law. 

MoTiday, Jan. 24. 

Croxton V. May. 

Wife’s equity to a settlement — Form of ultimate trust— 
Spirett V. Willows, L. Rep. 1 Ch. 520 ; 4 Ch. 507, 
followed. 

In framing the settlement of a fund belonging to a wife 
in pursuance of her equity to a settlement, the court 
declares the ultimate trust of the whole fund in de- 
fault of issue to be in favour of the husband, whether 
he survive his wife or not. 

The plaintiff in this suit was married in April 
1861, and in the autumn of the same year she and 
her husband separated, owing to unavoidable cir- 
cumstances, and through no fault of either party, 
and have lived apart ever since. In 1863, the plain- 
tiff was left a legacy of 1000/., the interest on which 
was regularly paid to her by the executor of the 
will until the 26th Dec. 1867, when the husband 
claimed the legacy. 

The plaintiff then filed her bill against the 
executor and her husband, praying that the 1000/. 
might be settled on herself. The question was, 
whether in the settlement the ultimate trust should 
be for the husband whether he survived his wife or 
not, or whether his ultimate interest was contin- 
gent on his surviving his wife. 

De Qex, Q. C. and A. G. Mvarten, for the plaintiff, 
cited Carter v. Taggart, 1 De G. ML & G. 286, in 
which case the Lords Justices said that they were 
ol opinion that the provision hi the setuemeut 
giving the capital to the lady, in the event of them 
being no cfaildrsn and her surviving ber husbMid« 
was right. 

E. E. Kay, Q. C., Shaw, and G. N CbU, for the 
defendant,, the husbrnid, contended that tlm cam tx. 
Carter v. Taggart had been overruled by SpveR T. 
WiBaws, L. B^. 1 Ch. 52a 

De Q. 0. in reply. Coder T. Taggod mg 
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followed in Watson r, Marshall^ 17 Beav. 363 ; in ultimate form of the settlement. It seems to hare 
Ward y. Yates^ 1 Dr. & Sm. 80 ; and in Re Suggitfs been considered as the legitimate and logical result 
TrusiSj L. Hep. 3 Ch. 215. of the principle which was laid down by Lord 

« Cairns. In my^ opinion that is not so. I think that 

The Vice-Chancellor said. — In this case I am the principle liud down by Lord Cairns (which, to 
of opinion that the proper form of settlement to be my mind, expresses more accurately the principle 
made is that which was adopted in Spirett y. Willows, upon which this court ought to proceed^, is, that 
The principle of the court seems to me to haye been you ought not to interfere with the marital right 
accurately expressed by Lord Cairns in Re SuggitCs more than is necessary to give effect to the equity 
Trusts^ where his Lordship says; — “Then with of the wife and her children — that is to say, the 
■respect to the form of the settlement, the principle right of the wife and children to have a provision 
upon which the court acts is to let in the equity of out of the fund. The marital right ought not to be 
the wife and children, and to that extent to exclude interfered with more than is necessaiy for that pur- 
the husband’s marital right ; but as soon as that pose. The logical and proper result of that principle 
■equity is satisfied the provision of the settlement is that the husband is to have the ultimate reversion, 
ought to end, and the marital right ought to re- subject to the provision for the wife and her chil- 
turn.” It is said that in the case of Carter v. Tag- dren. The equity is not confined to the children of 
part there was a deliberate opinion of Parker, V. 0. the marriage, but extends to the children of her 
which is inconsistent with this. Parker, V. C. pro- present or any future marriage. That was, 1 think, 
oeeded on his knowledge of the existing practice in the form in ^irett v. WUbws. My opinion on these 
the master’s office, which was to exclude the hus- cases is. that if it be considered that there is a con- 


band altogether, and he deliberately affirmed and 
adopted that practice, going to the extent of 
absolutely excluding the husband from all right 
<and interest in his own property, which was 
taken from him for the purpose of making a settle- 
ment ux)on his wife and her children. When that 
case came before Lord Cranworth he recognised that 
the fund was the husband’s property, and laid down 
a principle which, I think, would ha%c gone further 
than the decision of the court in that case, that 
principle being that the legal right was to prevail 
as soon as the provisions made for the wife and 
children had been satisfied, or had failed. But, §s 
it seems to me b^ a little inaccuracy, he considered 
that the legal right in a fund of this kind would 
belong to the hiuband if he survived, and to the 
wife if she survived, treating the fund as a fund 
which had been intercepted by the court, and which 
the husband had consequently failed to reduce into 
possession. That seems to me to be very hard 
upon the husband, his legal right being a right to 
have everytlung fc^longing to the wife, subject to 
^is, that if it be a chose in action he must reduce it 
into possession during the coverture. That being 
the husband’s right, the court intercepts it, and 
Lord Cranworth in that case acted upon this view ; 
that that interception by the court was equivalent 
to ^e husband not having reduced it into pos- 
aession. I do not follow that line of reasoning, 
and I think that the principle laid down by 
liOrd Cranworth in Carter v. Taggart ought to 
have led to the result which Lord Chelmsford came 
to in Spirett v. Willows. In Spirett v. Willows^ 
XiOrd Chelmsford considered the case, it seems to 
me, in accordance with the true principle, that 
after you have satisfied the interest of the wife and 
children the fund ought to go back to the husband, 
whose property it really was. That case came very 
recently, in April last, before Wood and Selwyn, 
L.JJ. The point must have been one which 
Attracted their attention. It is true that the case 
came before them after it had been^dealt with by 
Chelmsford, L.C., and they must have considered 
the point settled by the order of Lord Chelmsford. 
But what they dia would certainly have rendered 
it necessaiy that they should make some obser- 
vations upon Lord Chelmsford’s decision if they had 
considered it to be inconsistent with the law of the 
court, because what they did was without express- 
ing ’any disapprobation whatever of Lord Chelms- 
ford’s order to enlarge the ultimate interest so as to 
^ye a greater and more beneficial interest to the 
assignee who represented the husband in that case. 
Thw it is said that Spirett v. Willows is inconsistent 
wi|b what was actually done in Re Suggitts Trusts. 
In Be Suggitfs Trusts it does not appear to me that 
|here was any argument or any decision upon the 


fiict of authority between two judges, constituting 
the Court of Appeal, then I have to act according 
to my view of what the rules of law and equity are 
and ought to be, and my view entirely coincides 
with the view taken by Lord Chelmsford in Spirett 
V. Willows. 

Solicitors for the plaintiff, Thomas and Uollams. 
For the defendants, Kingsford and Dorman^ agents 
for W. J. CowpeTf Newbury. 

Tuesday ^ Feb. 8. 

Ex parte John Bateman. 

Practice— Writ of prohibition — Consistorial Court- 

Jurisdiction. 

This court will grant a writ of prohibition out of term 
to restrain a Consistorial Court from trying the rights 
to pews in a churchy as the courts of common law have 
no jurisdiction to issue such writs except during 
term. 

This was an application on the part of John 
Bateman, a .persoiv of unsound mind, for a writ of 
prohibition to restrain the Consistory Court of 
Llandaff from trying the question, whether the 
present applicant was entitled to certain pews in 
Llantrissant Church, to which he laid claim by 
prescriptive right as appurtenant to a mansion 
house, of which he was tenant in tail, in the parish 
of Llantrissant. 

This application was rendered necessary by the 
fact that the churchwardens of the parish of 
Llantrissant had applied to the Consistorial Court 
of Llandaff, for a faculty for repairing and re- 
pewing the church, and if the intended alteration 
were carried out it would involve the removal of 
the pews claimed by John Bateman. This pre- 
scriptive right on the part of John Bateman to 
these pews was pleaded in the Consistorial Coiurts 
and traversed by the "churchwardens, and it was 
for the pm^ose of restraining the Consistorial 
Court from trying this issue t^t this writ was 
applied for. 

Cracknattf in support of the motion, referred to 
Com. Dig. “ I^ohibition j ” 

Seton on Deorees, 951 ; 

Be Foster t 24 Beav. 42A 

The Vice-Chancellor made the order for the 
writ to be issued, and remarked that he did so, the 
matter being urgent, and the courts of common 
law having no jurisdiction to issue such a writ of 
prohibition, except during term, otherwise the 
application should have been made to a court of 
common law. 

Solicitor: B, White. 
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Feb. 14 and 15. 

Ee Savini; Savini v. Lousada. 

Custody of foreign infant— -Undertaking of Englidi 
guardian as to religion— New guardian. 

An order appointing two persons who had been named 
by the adoptive mother of an Italian infant to be her 
guardians^ on an undertaking by their solicitor that 
the child should be brought up as one of their oton, and 
her religion respectea^ was discharged^ and new 
guardians appointed on the application of the guar- 
dians appointed by the Italian Court on proof of 
circumstances shewing the undertaking had not been 
observed. 

This was an application to the court on behalf of 
Sopliia Fia Gori Savini, an infant, and a native of 
Italy, by James X^obert Hope Scott, her next 
friend, for the discharge of an order whereby 
the Earl and Countess of Dundonald had been 
appointed guardians of the infant, or that they 
should be removed from being such guardians, 
and that Dr. Nobili, the tutor of the i^ant, ap- 
pointed by the Prctor’s Court at Florence, should 
have the exclusive right to the custody of the 
infant, and that proper directions should be given 
for her return to him in Italy, or in case of her re- 
maining in England, that proper directions should be 
given for her education as a Homan Catholic, and 
that the Marchioness of Lothian and James Bobert 
Hope Scott should bo appointed guardians of the 
person of the infant, either alone or jointly with 
Lord and Lady Dundonald. The plaintiff Sophia 
Pia Gori Savini was born in Florence on the 6th 
March 1857, and was the illegitimate daughter of 
Count Ccsare Gori Savini, an Italian. Lady Kathe- 
rine Fleming, the sister of Lord Dundonald, who 
was herself a Roman Catholic, adopted this infant 
and educated her as a Roman Catholic, and the 
infant had received her first communion in that faith. 

Lady Katherine Fleming died on the 25 th Aug. 
1868, and by her will bequeathed to the infant 
between 10,000/. and 12,000/., and by the same will 
expressed a wish that the infant should be brought 
up in the family of Lord Dundofiald. 

The infant teing an illegitimate child of Italian 
parents was subject to the Pretor’s Court and 
to the Italian Council of Guardianship which it 
appointed. The guardian appointed by this council 
was Dr. Fcrdinando Nobili. 

Negotiations took place between Lord Dun- 
donald’s solicitor and Dr. Nobili, which ended in 
the infant being sent to England, but previous to 
sending her Dr. Nobili, by the authority of the 
council, stipulated that the nationality and religion 
of the infant should be respected. 

On the 29th Jan. 1869 Dr. Nobili received a letter 
from Lord Dundonald’s solicitor, in which there 
was an express promise that the religious belief of 
the child should not be tampered with. 

The infant came to England in May 1869, but 
instead of being allowed to reside in Lord Dun- 
donald’s family, she was sent to a Protestant school 
at Clapham. 

On the 23rd July 1869 a bill was filed, and the 
infant made a ward of court, and Lord and Lady 
Dundonald were appointed guardians of her person, 
and to have the care of her education. 

On these facts being discovered the present appli- 
cation was made. 

• Nay^ Q. C. and TF. H, Ba^shawe were for the 
plaint^, and cited 

Nugent v. L» Rep. 2 £q. 704. 

Amphlettf Q. C. and Montague Cooksont tost Ltord 
and Lady Dundonald.— The Italian guardians abdi- 
cated their rights when they offerM to give up, j 


and Lord Dundonald agreed to accept, the guar- 
dianship of the infant. No attempt was made to 
influence the child’s mind on controversial religious 
questions. It is plainly for the benefit of the child 
that she should remain under Lord and Lady Dun- 
donald’s care. 

The following cases were cited : — 

Johnston V. Beattie, 10 Cl. A F. 42 ; 

Steuart v. Marquis of Bute, 9 H. of L. Caa. 440; 

Colston V. Morris, Jac. Rep. 257. 

Kay, Q. C., was not heard in reply. 

The ViCE-CuANGBLLOR Said — This is a very plain 
and simple case, and my duty is equally plain and 
simple. This young lady is an Italian by birth, and 
the adopted child of an English Roman Catholic 
lady ; her brother Lord Dundonald was not, how- 
ever, of the same religion. The child was originally 
brought up in all respects as a Roman Catholic, 
having been baptized, and confirmed, and .having 
received her first Communion in the Roman 
Catholic Church, and she is at that time of life at 
which it is peculiarly advisable that her religious 
faith should not be shaken. The lady who adopted 
her expressed an earnest wish to her brother and 
sister-in-law, both in her life time and by her will, 
that they should be the adoptive parents of the child, 
and expressed a hope that the child should be 
brought up with their own. The child was an 
Italian subject and was placed under the care of the 
Italian laws, a council of guardianship being ap- 
pointed, acting under the jurisdicti8n of the Italian 
court. I am bound to respect the rights and 
authority of that court, as if our position were re- 
versed I should expect the Italian court to respect 
mine. Communications were opened with Lord and 
Lady Dundonald ; there was clearly nothing in 
them to affect the child’s nationality, and they 
stipulated that her religion should be respected. 
As to that a positive engagement in writing was 
given by the earl through his solicitor that the 
religious education of the child should receive noprc- 
judice ; that engagament was in terms absolutely 
binding and is in no way altered, qualified, or recalled 
by anything which took place subsequently. As to 
what followed there is considerable misunderstand- 
ing and misapprehension. A positive undertaking 
to respect the nationality of the child was required, 
which was different from that as to her religion. 
By nationality was meant, recognising the autho- 
rity of the Italian guardians. Lord Dundonald, 
by a letter which I believe did reach Florence, 
refused to pledge himself as to the nationality of 
the child, but there was nothing in that which 
interfered with his pledge as to her religion. 
Very soon after the child arrived in England ques- 
tions arose, and it is clearly seen that the Italian 
guardians did not consider that they had abdicated 
their authority. I am bound, without exercising 
any authority of. my own, to recognise that of the 
It^an court. They are dissatisfied, and have di - 
rected Dr. Nobili to ascertain the circumstances under 
which the child is living. The dissatisfaction of the 
Italian authorities has been expressed so early that 
no laches can be imputed to them or to the Italian 
guardians. They do not require that the child 
should be removed to Italy, they onl^ ask that 
she should be placed under the immediate care of 
Lady Lothian and Mr. Hope Scott, and to this I am 
bound to accede. If I were merely dealing with t^ 
as the case of an English ward I should be very dis- 
satisfied with what has been done by Lord Dun- 
don^d, which is not consistent with his undertaking 
that the child shoidd be brought up in his own 
family without prejudice to her religion. What he 
did was to send the child to a school kept by a pro- 
testant governess, where she was made to go to 
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church Uhd read the scriptures •with the other 
scholars. It is not sufficient to say that no attempt 
■was made to engage the child in controversy ; in 
my opinion she ought never to have been sent to 
that school. I must therefore comply with the re- 
quest of the Italian guardians, and order the infant 
to be delivered to Lady Lothian, and appoint her 
and Mr. Hope Scott to have the care of her person. 
The order appointing Lord and Lady Duudonald 
must be discharged, and Lady Lothian and Mr. Hoi)e 
Scott must be appointed guardians in this country, 
without prejudice to the authority of the Italian 
guardians or the Italian court. The costs of all 
parties to come out of the infant’s estate. 

Solicitors for the plaintiffs. Sills. 

^ Solicitors for Lord Dundonald, Pricty Bolton^ and 
Pilder, 


Tuesday, Feb. 15. 

Be Sankey Brook Coal Company (Limited.) 


Company — Future calls — Assignment of borrowing 

powers. 

The directors of a company had power by the rules of 
the company to mortgage, ^pledge, or charge all the 
estate and ^ects of the company. 

They assigned the proceeds of a call which they were 
about to. make to meet certain promissory notes coming 
due. 


Held, that the assignment was valid. 

Semble, otherwise, if they had assigned all future calls, 
or all calls for an indefinite period of time. 

T^is was a summons to ascertain whether the 
Alliance Bank of Liverpool were entitled to certain 
calls made upon the shareholders of the above eom- 

e , the amount of which calls was to have been 
_ sited with the Alliance Bank, to await the ma- 
turity of certain bills which would shortly become 
payable to the bank from the company. 

It appeared that in August 18 G 9 the company 
were indebted to the Alliance Bank to the amount 
of 10,000/. 

On the 3rd August 1 8 G 9 the bank wrote a letter 
to the company and agreed to renew the company's 
promissoiy notes for 6000/, falling due on the 6th 
August, and for 4000/. falling due on the Slst 
August, by two promissory notes for 5000/. each, 
at two and four months’ date respectively from the 
6th August, upon the understanding that a resolu- 
tion should be passed at the meeting on the 0th 
August, calling up 55. per share of the company’s 
•uncalled share capital. The proceeds of this call 
vrere to be deposited with the bank to await the 
maturity of the notes. 

^ The two promissory notes for 5000/. each were 
sign^ed by two directors on behalf of the company, 
and deposited with the bank. 

A call had been made, and about 3000/. paid into 
the AlHance Bank, when on the 17th Sept 1869 a 
Tesolutioju was passed to wind-up the company 
voluntarily, and liquidators were appointed, who 
gave the shareholders notice to pay what was still 
unpaid of the last call to them, and not to the bank. 
The bank asserted that they ought to have their 
debt paid hi full, or at all events, that they should 
have the entire balance of the call last made, and 
on petition they obtained an order that the wlnding- 
Up of the cmnpany should he under the supervision 
or the court. The present application was for the 
purpose of having the balance due on the call paid 
to the bank. 


E. B. Kay, Q. C. and W. F. Bobinsm, for the 
bank^ submitted that as the articles of association 
gave to the directors a power to mortgage, pledge, 


or charge all the estate and effects of the company, 
they were clearly acting within their powers when 
they made this assignment. 

Re Humber Irontvorks Company, 16 W. R. 474,. 
667 ; 14 L. T. Rep. N. S. 216 ; 

Watts V. Porter, 3 E. B. 743. 

E Fry, Q. C. and Finch^ for the official liquidator, 
contended that the directors had no such power to 
assign a future call, and cited in support of their 
argument-— 

Re the British Provident Life and Fire Insura/ticc 
Soexety ; ex parte Stanley, 32 L. J., N. S., 535 j 
7L.T.Eep.N.S.234; 

King V. Marshall, 33 Beav. ; 10 L. T. Rep. N. S. 
557. 

The Vice-Chancellor was of opinion that this 
case was not governed by those in which a com- 
pany assigned all future calls, or all calls for an 
indefinite period, or assigned all its estate and 
effects, and the question has been whether such 
assignment comprised future calls. The principle 
decided by those cases was that calls should be 
made at the discretion of the directors, and an 
assignment of calls prevented such discretion being 
exercised ; but here the call assigned was one 
which had been already determined on, so that the 
discretion of the directors was not interfered with. 
In fact, there was nothing to distinguish- this case 
from the assignmmit of the arrears of a call already 
made. The application of the bank must, there- 
fore, be granted. 

Solicitors: Shatpe, Parkers, and Pritchard} Bate-' 
son, Robinson, and Morris. 


Common lam Cottit0. 

COUHT OF aUEEN’S BENCH. 

Reported by T. W. Sauxskrs and J. Shobit, EiKjrs., 
Barrlaters-ut-Law. ; 

Wednesday, Jan. 26. 

North-Eastern Rail^way Company (apps.j-w. Tub 
Local Board roB the District of Leadoate 

(resps.) 

• 

Railway ratealnlity — Local Govermmnt Act 1858 
(21 <3- 22 Viet. c. 98), s. 55 — Land used only as a 
railway constructed under the powers of any Act of 
Parliament for pubUc conveyance.'* 

The enactment in sect. 55 <f the Local Government Act 
Act 1858(21 ^22 Viet. c. 98) that the occupier 
of amj land , . . used only ... as a railway cofi^ 
slructed under the powers of any Act of ParUameiU 
for public conveyance, shall be assessed in respect of 
the same in the proportion of onefowrik part ordy of 
the net annual vabse ikereoff epplies only to land 
which is still used as a railway, which railway was 
originally constructed under the posers of an Act of 
Parliament for public conveyance. 

Therefore, where a railway was originally constructed 
over land, without purchase, under contracts to pay 
way leaves, by a company without any Parliamentary 
powers, for the purj^se of working certain limestone 

S marries and coal mines, and for the mrriage of coals, 
imestone, and other artiefes of merchandise, and 
several years afterwards, under various special Acts, 
the line of railway became vested in the North-Eastern 
Railway Conypany, and was widened, and most of the 
land ww whtm it ran was purcheue^ it was 

Held, that the railway, ueihaxdtty been constructed under 
the powere of an Act of Parliament for public convey- 
once, did md come wiuiu the exemption mentioned in 
the abouo eeeium. 

This was an appeal by the North-Eastern Railway 
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Company to the quarter sessions of the i>eace, holden 
in and for the county of Durham, against an assess- 
ment for a general district rate made on the 27th Dec. 
18G7, by the local board for the district of Leadgate, 
under the x>owers of the Local Government Act 
1858. 

The North-Eastern Railway Company duly gave 
notice of appeal against the said assessment, and by 
consent of the parties and by order of Willes, J. the 
following facts vrere stated in the form of a special 
case for the opinion of the court. 

In the year 1834, by deed of settlement dated 
3rd Feb. 1834, a company, called the Stanhope and 
Tyne Railroad Company was established for the 
purpose of working certain limestone quarries near 
Stanhope, in the county of Durham, and certain 
coal mines in the parish of Lanchester, in the same 
county, called the Peutop and Medomsloy.Collieriea, 
and for the carriage of coals, limestone, and other 
articles of merchandise along a railway then in 
course of formation by the said company, and called 
the Stanhope and Tyne Railroad. The line of the 
said railway coniracnccd at certain lime quarries in 
the parish of Stanhope, and passed through a point 
called the Carr House at Fontop, and from thence 
to the River Tyne, in the town of South Shields, 
the whole length of the line being thirty-five miles, 
or thereabouts. 

In the year 1834 the Stanhope and Tyne Railroad 
Company completed the construction of their in- 
tended railroad, and it was opened for use in the 
month of September in that year. The company 
had no powers conferred upon them by Act of Par- 
liament to enable them to construct the railway, 
and it was not by virtue of any powers conferred 
by Act of Parliament that the railway was con- 
structed. The land upon which the railway was 
constructed was not the property of the company, 
and the company did not obtain by purchase or 
otherwise the property in the said land, nor had the 
company any right or title to use the same, except 
as hereinafter mentioned. The company before and 
at the time of construction of the railway entered 
into agreements with the owners of land upon which 
the railway was constructed, by Vhich agreements 
in consideration of half-yearly payments made by 
the company to the said owners, the company ob- 
tained leave to use on certain terms and for certain 
periods the said land for the purposes of the railway. 
The whole of the said railway was constructed upon 
lands which the company obtained leave to use by 
virtue of such agreements, except a portion within 
the district of Leadgate, which was constructed 
upon what was then and is used as a public highway. 

'The Stanhope and Tyne Railroad Company, 
which, besides the said railway, also constructed 
staiths with suitable machinery for loading and 
unloading vessels in the river Tyne, used the said 
line of railway fur the purposes aforesaid, and also 
for the conveyance of passengers and goods from 
the month of September 1834, down to the year 
1839. In the latter year the said company ceased 
to use that portion of the said railway wMch lay 
between Stanhope and Carr House, being a distance 
of about eleven miles (herein called ** the upper part ; 
of the railway*')? down to the year 1842 con- ' 
tinned to use that portion of the said ndlway 
which lay between Carr House and the river Tyne | 
(herein called “ the lower part of the railway 
On the 6th Feb. 1841 the said company haring 
become embarrassed was, under the powers of the 
said deed of settlement, declared to be and was dis- 
solved, and on the 18th May 1842 an Act of fila- 
ment was passed (6 Viet. sess. 2, c. 27) whereby, after 
reciting (amongst other things) that it was intended 
that so much of ^e said raUway as lay between 
Stanhope and Fontop, being the part herein called 
the upper part of the railway,^ and sudi olhw 


parts of the lands of the Stanhope and Tyne Rail- 
road Company as were not to be used for the pur- 
poses of that Act, should be sold, and that it would 
be of great public and local advantage if the said 
railway from Pontop and Medomsley to the River 
Tyne, being the Jk)wer part of the railway, with 
the staiths and works connected therewith, were 
kept open and regulated under the provisions there- 
inafter contained, but that the aid of Parliament 
wa8„ requisite for effecting those objects. It was 
enacted (sect. 1) that certain persons should be and 
they were thereby incorporated by the name of “ the 
Pontop and South Shields Railway Company,” and 
should have power to purchase and hold lands 
within the restrictions therein contained for the 
purposes of the said undertaking. By the same 
Act it was enacted (sect. C) that immediately after 
the passing of the Act the said Stanhope and Tyne 
Railroad, and all works attached thereto, or made 
or provided for the purposes thereof, or by or for 
the use of the said Stanhope and Tyne Railway 
Company and all lands, tenements, hereditaments, 
easements, powers, and privileges of or to which the 
said company were seised, possessed, or entitled at 
law or in equity, should be vested in and belong to 
the said Pontop and South Shields Railway Com- 
pany for their absolute benefit, but subject to the 
payment of the several annual and other rents and 
sums of money, and to the performance of the 
several covenants and agreements which, by the 
grants or leases, or agreements for grants or leases, 
under which the premises respectively were held, 
were reserved and made payable, and were to bo 
performed, and subject also to such mortgages and 
other securities for moneys, liens, and charges as 
were then affecting the premises or any of them at 
law or in equity, and subject also to certain provi- 
sions for indemnity in the said Act contained. 

By the said Act (5 Viet. sess. 2, c. 27), it was further 
enacted (sect. 143), that it should be lawful for the 
Pontop and South Shields Railway to agree with 
the owners of the lands over which the said line 
of railway intended to be carried on by virtue of 
the said Act passed, or which they were thereinafter 
authorised to purchase for the absolute purchase for 
a consideration in money of any such lands and all 
estates or interests in such lands. And it was 
enacted (sect. 144), that it should be lawful for 
certain persons under disability to convey such lands 
as aforesaid to the said Pontop and South^ Shields ■ 
Railway Company, subject to certain provisions in 
the said Act contained. And further (sect. 145), 
that it should be lawful for all persons by the said 
Act capacitated to sell lands to the said compan}^ 
and for all other persons, to grant, demise, and 
lease to the said company, for any term not ex- 
ceeding ninety-nine years, to take effect in pos- 
session, any lands upon or over which the said 
railway was constructed, or which might be re- 
quired for the more convenient use thereof, and 
that such leases might contain all the terms usually 
inserted in leases of way-leaves in the county of 
Durham, so that upon every such lease there should 
be reserved the best and most improved rent to be 
had for the same, and a condition or power of re- 
entry in case the rent be unpaid by the space of 
forty days;’ and that the said company should 
execute counterparts of such demises, leases, grants, 
and enter into such covenants for the paying of tlM 
rents reserved, and for regulating the use and 
enjoyment of the liberties and privileges granted 
and demised as the persons making such demis^ 
leases, and grants should deem expedient. And by 
the said Act it was further enacted (sect. 168^ 
that nothing therein contained should authoiiso xnt 
empower the said company to take, usa damage 
or pr^udice tiie lands of any person witnout tne 
l lc eiioe or authority in writing of the owner and 
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occupier, or other person by law entitled to give 
or grant such licence or authority first had and 
obtained. 

For the purpose of making provisions respecting 
the sale of lands purchased or acquired by the said 
Pontop and South Shields Railway Company under 
the provisions of the said Act, blit which should 
not be required for the purposes thereof, it was by 
the said Act enacted (s. 165) that the last^men-' 
tioned company should sell all such superfluous 
lands in such manner as they might deem most 
. advantageous, and convey the same to the purchasers 
thereof by deed under the common seal of the 
company. 

The said Act of 5 Viet. sess. 2, c. 27, contained 
provisions (ss. 176 —185, both inclusive) etnpowering 
the said Pontop and South Shields Railway Com- 
pany to levy and demand tolls for (amongt other 
things) the use of their railway ; and by sect. 186 of 
the same Act it was enacted that neither the said 
company nor any person using the railway as a 
carrier should at any time demand or take a greater 
amount of toll, or make any greater charge for the 
carriage of passengers or goods than the said com- 
pany wore by the said Act authorised to demand ; 
and that, upon payment of the tolls from time to 
time demandable, all persons should be entitled to 
use the railway, with engines and carriages, subject 
to regulations as therein provided ; and by sect. 187 
it was enacted that the said company should convey 
along the said railway all goods, coals, and waggons 
offered to them for that purpose, and that if the 
demands made upon them for conveyance were 
beyond what they had the power of complying with, 
they should then afford to all companies and persons 
so applying to them for the conveyance of goods, 
coals, and waggons equal facilities and advantages 
in proportion to the trade of such companies or 
persons to be brought on the said railway ; and by 
8. 248 it was enacted that nothing in the said Act 
contained should be deemed or construed to exempt 
the said railway between Pontop and ^uth Shields, 
being “the lower part of the railway,” from the 
provisions of any general Act relating to railways 
which might pass during the then present or any 
future sessions of Parliament. 

On the 23rd May 1844 ano’ther Act of Parliament 
passed (7 Viet. c. 26), whereby the Pontop and 
South Shields Railway Company did from the year 
1842 to the year 1846 keep open and regulate the 
lower part of the railway and the said staiths and 
works, and did widen “ the lower part of the 
railway.” 

By an Act of Parliament, passed the 3rd Aug. 
1846 (9 & 10 Viet. c. 330) it was enacted (sects. 12 
and 14) that upon the happening of certain events, 
and the due execution of a certain deed of convey- 
ance therein mentioned, the said Acts of the 5th 
and 7th years of Her Majesty Queen Victoria, save 
and except as thereby otherwise declared, should 
cease and determine, and that the Pontop and 
South Shields Railway Company, being the 
lower pari of the railway,” and the lands, 
stations, houses, and other buildings, staiths, and 
conveniences, easements, rights, and appurtenances 
whatsoever, of or to which the said Pontop and 
South Shields Railway Company were seiced, pos- 
sessed, or entitled at law or in equity, should belong 
to, and be absolutely vested in, the Newcastle and 
Darlington Junction Railway Company, and that the 
undertaking of the said Pontop and South Shields 
Railway Company should thenceforth become and 
form part of the undertaking of the Newcastle and 
Darlington Junction Railway, subject, nevertheless, 
and without prejudice to the sever^ mortgages, 
charges, and incumbrances which at the time ox such 
Testing should have been upon or effecting the said 
Pontop and South Shields BsUway Company, and 


also subject to the usual rents, conditions, provi- 
sions, and agreements under, and subject to which, 
the said Pontop and South Shields Railway Com- 
pany held the same. 

The said Act 9 & 10 Viet. c. 330, contains provi- 
sions similar to those contained in the before 
mentioned Act of 6 Viet., sess. 2, c. 27. 

The deed of conveyance mentioned in the said 
Act of 9 & 10 Viet. c. 330, was duly executed on 
the 10th Aug. 1849, and in that year the events 
referred to in the second last paragraph happened. 

Under the provisions of the said Act pf 9 & 10 
Viet. c. 330, and of divers other Acts of Parliament, 
the name of the Newcastle and Darlington Railways 
Junction Railway Company was successively 
changed first to the York and Newcastle Railway 
Company, and then to the York, Newcastle, and 
Berwick Railway Company, lyid lastly to the 
North Eastern Railway Company, who arc the appel- 
lants herein, and all the railways, property, estate, 
and effects which belonged to of were vested in the 
Newcastle and Darlington Junction Railway Com- 
pany, either as proprietors or lessees became vested 
in the appellants. 

From the time of the passing of the aforesaid Act 
of the 5th Viet. sess. 2, c. 27, hitherto, “ the lower 
part of the railway ” has been worked and used for 
public traffic under the provisions of that Act, and 
the several other Acts hereinbefore mentioned, 
which relate thereto, and subject to such provisions 
of the general statijtes for regulating railways in 
England as are applicable thereto. 

The said Pontop and South Shields Railway Com- 
pany before the passing of the Act next hereinafter 
mentioned, under the provisions of the said Act of 
5 Viet. sess. 2, c. 27, sold all their interest in that 
portion of the line of the Stanhope and Tyne Rail- 
way Company hereinafter described as “ the upper 
part of the railway,’* and all rights, privileges, and 
easements to which they were entitled in connection 
with the said portion of the said railway to Joseph 
Pease, of Darlington, Esq., and four other per- 
sons, and from and after such sale “ the upper part 
of the railway” became and was known as the 
Wear and Derwent*Railway. 

On the 22nd July 1847, an Act of Parliament 
passed (10 & 1 1 Viet., c. 292) whereby, after reciting 
(sect. 1) that the said Joseph Pease, of Darlington, 
Esq., and four other persons were or claimed to 
be the owners of the said Wear and Derwent Rail- 
way, and that it would be convenient if the said 
Wear and Derwent Railway, and certain other rail- 
ways in the said Act mentioned, were placed under 
the management and control of a certain railway 
company called [the Wear Valley Railway Com- 
pany, to accept and take for such consideration, 
either in gross sums of money or annual rents as 
they should think proper, the said Wear and Der- 
w ent Railway, together with the hereditaments and 
appurtenances belonging thereto or therewith held 
used, or enjoyed, and all their rights, powers, and 
privileges in relation thereto or otherwise belong- 
ing to them, and that every such lease and pur- 
chase of the Wear and Derwent Railway should be 
valid and effectual during the continuance of such 
lease, or during the continuance of the present or 
any future leases of the lands and hereditaments 
upon and over which the said Wear and Derwent 
Railway had been constructed for the purpose of 
enabling the said Wear Valley Railway Company 
to use and enjoy the line of railway, and to exer- 
cise the rights, powers, and privileges of the said 
owners of ^ the said Wear and Derwent Railway. 

Under the provisions of the ssid Act, 10 & 11 
Viet. c. 292^na immediately after passing the same, 
the said Wear and Derwent fUilway, and all 
the lands, tenements, and hereditaments, rights, 
easements, and aj^urtenances, of or to which the 
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said owners <Jf the said Wear and Derwent Railway 
were by any means seised, possessed, or entitled, 
became and were absolutely vested in the said Wear 
Valley Railway Company, for such term, estate, 
and interest, and subject to such terms, conditions, 
annual or other rents and payments, and to such 
rights, liberties, powers, and easements, as the same 
were theretofore vested in the said owners ; and the 
undertaking of the Wear and Derwent Railway 
thenceforth (subject as in that Act mentioned) be- 
came and formed part of the undertaking of the 
Wear Valley Railway. 

By sect. 11 of the last-mentioned Act it was 
enacted that nothing in the Act should be con- 
structed to extend to vest in the said Wear Valley 
Railway Company any greater estate or interest in 
the said Wear and Derwent Railway than was at 
the time of the passing of the now reciting Act, or 
at the time of the payment of the purchase-money 
vested in such owners as aforesaid. 

Under the provisions of the Wear Valley Railway 
Act 1845, and of the said Act cf 10 & 11 Viet, 
c. 292, the Stockton and Darlington Railway Com- 
pany became lessees of the Wear Valley Railway, 
and continued such lessees until and at the time of 
passing of the Act hereinafter mentioned. 

On the 3rd July 1854 the Stockton and Darling- 
ton Railway Act 1854 passed, whereby after reciting* 
that the Stockton and Darlington Railway Company 
were such lessees of the Wear Valley Railway as 
aforesaid, and that some parts of the Wear Valley 
Railway, which were originally the Wear and Der- 
went Railway, and of a certain other railway re- 
spectively were held only in way leaves, and it was 
expedient that the Stockton and Darlington Railway 
Company should be authorised to purchase or take 
on lease the lands on which those portions of the 
Wear Valley Railway were made, it was enacted 
(sect. 3) that, subject to the provisions of that Act, 
the Companies Clauses Consolidation Act 1845, the 
Lands Clauses Consolidation Act 1845, and the 
Railways Clauses Consolidation Act 1845, should 
be and the same were incorporated with that Act ; 
and by sect. GO of that Act it was further enacted, 
subject to the proviso therein contained, that the said 
Stockton and Darlington Railway Company from time 
to time might take the lands specified in tne schedule 
B to that Act annexed, or such parts thereof, as 
they might think fit. Provided always, that unless 
the Wear Valley Railway Company, by writing 
under the common seal, otherwise consented, the 
Stockton and Railway Company should take those 
lands, subject to the rights affecting the same of the 
Wear Valley Railway Company. 

The lands specified in the schedule (B) annexed 
to the Stockton and Darlington Railway Act 1854, 
included (amongst others) the lands on which 
those iwrtions of the railway belonging to the Wear 
Valley Railway Company then under lease, the 
Stockton and Darlington Railway Company, which 
was formerly called the Wear and Derwent Rail- 
way, and the works and appurtenances thereof were 
situate. 

On the 23rd July 1858, the Stockton and Darling- 
ton Railway Amalgamation Act 1858, pass^. 
Whereby, after reciting the said Act, entitled the 
Wear Valley Railway Act 1845, and the before- 
mentioned Act of 10 & 11 Viet. c. 202, those two 
Acts (ss. 7 & 8) were, except as in the now reciting 
Act is excepted, repealed, and all the railways and 
other works and conveniences, lands, building, 
estate, plant, property, effects, claims, and demands 
of or to which the Wear Valley Railway Company 
was seised, possessed, or any way entitled at law or 
in equity, were, with other railways and works 
vested in the Stockton and Darlington Railway 
Company as their original underUdeing, subject 
to the provisions of the said reciting Act, mid 


after the passing of that Act such railways 
and other works, &c., continue vested as afore- 
said in the Stockton and Darlington Railway Com- 
pany, and until the passing of the Act next herein- 
after mentioned. 

By the North-Eastern and Stockton and Dar- 
lington Railways* Amalgamation Act 18C3, which 
was passed the 13th July 18G3, the Stockton and 
Darlington Company was, on the passing of that 
Act, dissolved, and it was thereby enacted (sect. 58) 
that on such dissolution the undertaking of that 
company, and all the railways, buildings, lands, 
easements, works, and conveniences, property, and 
effects of or to which they were seised, possessed, 
or entitled at law or in equity, and the benefit of all 
contracts, agreements, and proceedings in any way 
relating thereto, and all the estate, right, title, in- 
terest, powers, and privileges whatsoever in over 
and with respect to those premises should be vested 
in, and belong to, and be held, used, exercised, and 
enjoyed by the appellants. 

From the time of the passing of the said Act of 
the 22nd July 1847 (10 & 11 Viet. c. 292), hitherto 
“the upper part of the railway” has been worked 
and used for public traffic under the provisions of 
that Act, and several other Acts relating thereto, 
and subject to such provisions of the general 
statutes for regulating railways in England as are 
applicable thereto. 

In the ye.ar 18G6 the Local Government Act we a 
duly applied to and adopted for the district of 
Leadgate in the county of Durham, and on the 29th 
Dec. 18G7 the local board for that district made an 
assessment for a general district rate for that district 
for defraying such expenses as were by the Local 
Government Act 1858, “charged upon that rate and 
such other expenses of carrying into execution 
the said Act in the said district as were not pro- 
vided for by any other rate, or chargeable upon the 
district fund after the rate of Gd in the pound upon 
the several occupiers and other parties liable by law 
to be assessed thereto, to commence and be payable 
on the 31st Dec. 1867. 

Parts of “ the upper part of the railway” and of 
“ the lower part of the railway,” and used only as 
railways, are within the said district of Leadgate. 

In pursuance of the provisions contained in the 
Acts of Parliament hereinbefore mentioned, the 
lands upon which “ the upper part of the railway” 
was constructed by virtue of agreements for way- 
leaves as aforesaid have by various purchases by 
private contract entered into at divers times with 
the owners of the said lands, become vested in the 
appellants. These lands are exclusively used for 
the purposes of the railway. 

Part of the land over which “ the lower part of 
the railway” passes in the district of Leadgate is 
the property of the appellants. The remainder of 
such land (with the exception of a portion which 
forms part of a highway) is held by the appellants 
under leases or agreements for way leaves, as before 
mentioned, which have been from time to time re- 
newed, and under which the appellants still pay 
half-yearly rents for the use thereof. 

Since the time when “ the upper part of the rail- 
way” and “ the lower ^t of the r^way” became 
vested in the Wear Vmley Railway Company, and 
the appellants respectively, as hereinbefore stated, 
the Wear Vidley Railway Company and the Stockton 
and Darlington Railway Company, and the appell- 
ants respectively have expended large sums of 
money in widening, levelling, repairing and im- 
proving the same. . . ,, 

The appellants, before and at the time of the 
making of the said assessment, possessed and occu- 
pied, within the district of Leadgate, houses used as 
dwelling houses by the railway company s managw 
and servants, and a warehouse. 
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In the said assessments the appellants were 
Assessed, not only in respect of the said houses and 
warehouses, but also in respect of the said parts of 
“ the upper part of the railway,” and of “the lower 
part of the railway,” which ore so within the said 
district of Leadgate, and used only as railw'ays as 
aforesaid upon the full net annual value thereof. 
The appellants admitted their liability to be so 
assessed in respect of the said houses and warehouse, 
but contended that in respect of the said parts of 
“the upper part of the railway,” and “ the lower 
part of the railway ” which are so within the said 
district of Leadgate, and used only as railways as 
aforesaid, they are only liable to be assessed in the 
proportion of one-fourth part only of the nett 
annual value thereof. 

Copies of the following Acts, namely, 5 Viet. c. 27, 
s. 2 ; 7 Viet. c. 26 ; 9 & 10 Viet. c. 330 ; 10 & 11 
Viet. c. 292, the Stockton and Darlington Railway 
Act 1854, the Stockton and Darlington Railway 
Amalgamation Act 1858, and the North Eastern 
and Stockton and Darlington Railway Amalga- 
mation Act 1863, accompanied and formed part of 
the case ; and any Acts recited in them or relating to 
the several companies hereinbefore mentioned were 
to be referred to by either the appellants or the 
respondents. 

The question for the opinion of the court was 
whether the appellants were liable to l)e assessed in 
respect of those parts of “the upper part of the 
railway ” and of “ the lower part of the railway ” 
which are within the said district of Leadgate, and 
used only as railways as aforesaid upon the full nett 
annual value thereof, or only in the proportion of 
one-fouith part of such nett annual value thereof, 
or in respect of any and what part of those parts. 
It was agreed that judgment in conformity with the 
decision of the court, and for such costs as the court 
might adjudge, should be entered on motion by 
either party at the session next, or next but one 
after the decision should be given. 

Sect 55 of the Local Government Act 1858 
(21 & 22 Viet. c. 98) enacts — 

That the general district rates shall be made and levied 
upon the ocenpier of all such kinds of pro2>ert7 as bj the 
laws in force for the time being are or may be assessable 
to any rate for the relief of the ixtor, and shall be assessed 
upon the full net annual value of such property ascertained 
by the rate (if any) for the relief of the poor mode next 
before the making of the assessments under this Act, 
subject, however, to the following exceptions, regulations, 
and conditions. . . . The owner of any tithes, or of any 
tithe commutation, rentchaige, or the occupier of any land 
used as arable, meadow, or pasture ground only, or as wood- 
lands, market gardens, or nursery grounds, and the occu- 
pier of any land covered with water, or used only as a 
or towing jmth for the same, or as a railway constrncted 
under the powers of any Act of Parliament for pnblio con- 
veyance, shidl be assessed in respect of the same in the pro- 
portion of one-fourth port only of such net MiTiiini yalue 
thereof. 

Mellish, Q.C. (with whom was Kemphy) for the 
appellants, contended that the appellants* railway 
came within the exception in sect. 55 of the Local 
Government Act 1858, of ** land used only as a rail- 
way constructed under the powers of any Act of 
Parliament for public conveyance.” The intention 
of the Legislature was to exempt from full rate- 
alnlity any land which is de facto used as a public 
ndlway ; it was never intended to deny the exemp- 
tion to a railway which is now so used, on the 
gronad only that it was not in the first instance con- 
etmeted nnd^ the powers of an Act of Parliament. 
The possibility of such a case in all probability 
never occurred to the frauMvs of the Act. [Cock- 
burn, C. J.— The simple question is whet^r we 
can substitute the word “ used” for “ constructed ” 
in the section.] In order to carry out the obvious 
intention of the Legislature, the court should give a 
yvTjf liberal constmetiao to the language of the sec- 
tion; but if thecourt shouldnot feel justifiedin doing , 


that, then a very narrow construction should be given 
to it, and the words “ as a railway constructed under 
the powers of any Act of Parliament for public convey- 
ance,” should be taken together as describing merely 
the manner in ^hich the land is now used. In this 
sense the land on which the appellants’ railway is con- 
structed is at present “ used ” as, or in the same man- 
ner as “ a railway constructed under the powers of an 
Act of Parliament,” &c. The words “ constructed 
under the powers of an Act of Parliament ” should be 
taken to mean simply “ used as a public railway,” 
and not as a mere private railway. Whether the 
railway was originally a private one can make no 
difference ; the ground of exemption from full 
ratcability, which is public convenience, applies to 
all cases of railways which are now used for public 
conveyance. From 1847 the upper part of the rail- 
way has been used for public trafSc, subject to the 
provisions of the general statuses regulating rail- 
ways in England. [Cockburn, C. J.— There seems 
to be nothing to prevent the appellants, by taking 
up the rails of this railway and simply putting them 
down again, making it now a railway “ constructed 
under the powers of an Act of Parliament.”] It is 
found as a fact in the case that since the upper and 
lower parts of the railway became vested in the 
Wear Valley Railway Company and the appellants, 
the railway has been widened as well as levelled, 
improved, and repaired. The governing word in 
sect. 55 of the Local Government Act 1 858 is, it is 
submitted, the word, “used,” meaning now used; 
and the railway of the appellants consequently 
comes within the exemption intended to be made. 

Manisty, Q.C. (with him G. Bruce) for the respon- 
dents. — The court cannot put upon the words of 
sect. 55 of the Local Government Act 1858, the con- 
struction contended for by the other side without 
omitting altogether the word “ constructed.” The 
exemption from liability to full rating is expressly 
given only to railways which have been “ construc- 
ted under the powers of an Act of Parliament for 
public conveyance,” which the appellants’ railway 
clearly M'as not. The words “constructed under” 
are often found ia*the General Acts, and are em- 
ployed as contra-distinguished from “used as” or 
“used under.” In 3 & 4 Viet. c. 97, s. 21, it is 
enacted that “ wherever the word ‘ railway’ is used 
in this Act it shall be construed to extend to all 
railways constructed under the powers of any Act 
of Parliament.” In the Railway and Canal Traffic 
Act, 17 & 18 Viet. c. 81, s. 1, the word “railway” is 
for the purposes of that Act defined to include , 
“every station of or belonging to such railway used 
for the purposes of public traffic and the expres- 
sions “ railway company,” “ canal companv,” and 
“railway and canal companv,” are definea as in- 
cluding “any person being the owner or lessee of, 
or any contractor working any railway, or canal, or 
navigation contlructed or carried on under the powers 
of any Act of Fatliament,” where the distinction 
between “ constructed” and “ carried on” is clearly 
expressed because intended. The words employed in 
sect. 55 of the Local Government Act* 1858, are 
well known to the Legislatore, and they must be 
construed in their plain and obvious sense. The 
railway of the appdlants was originally a private 
railway, not oonstmeted under the powers of any 
Act of Parliament for pulfiic conveyance, and the 
appellants were, therefore, propmiy assessed in re- 
spect of it upon the full net annual value thereof. 

Cockburn, C.?.— 1 very much regret being 
obliged in this case to come to a oonclnsion adverse 
to the contention of Mr. Hellish, for I cannot suppose 
tiiat the Legislature intended to make a distinction 
between a i^vate railway, which has been brou^t 
within the provisions of the Act of Parliament and 
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a railway constructed under powers fdven by an Act 
of Parliament in the first instance, for that purpose. 
I regret, therefore, that 1 cannot in this case, put 
such a construction on the words used by the Legis- 
lature as would meet the equity of this case. I have no 
doubt that those who pass^ the statute, if they had 
this case in their minds, would have made its lan- 
guage different, and would have granted the same 
exemption from full rateability to such a railway as 
this, as has been granted to those originally con- 
structed under the powers of an Act of Parliament. 
The difficulty I find in the matter is this. Sect. 55 
of the Local Government Act 1858 (21 & 22 Viet, 
c. 58), provides that the occupier of any land “ used 
only as a railway constructed under the powers of 
any Act of Parliament for public conveyance, shall 
be assessed in respect of the same in the proportion 
of one fourth part only of the net annual value 
thereof.’' Now Mr. Hellish asks us to read the 
words “ as a railway ” as though the words “ con- 
structed under the powers of an Act of Parlia- 
ment ” were not there, or to interpret the latter 
words as if they were “ used under the powers of 
any Act of Parliament,” which would be exactlj’ the 
present case. I do not think, however, that we can 
reject the word “ constructed,” and that we must 
construe the exemption as extending only to land 
used as a railway which has been constructed under 
the powers of an Act of Parliament, the terms 
adopted in the section being made use of to show that 
the land must still be actually used for the purposes 
of the railway ; so that, although the railway may 
have been originally constructed under the provi- 
sions of an Act or Parliament, yet if the land has 
ceased to be employed for the purpose^ and the 
railway has fallen into disuse, it can no longer claim 
exemption from full rateability. I think we can read 
the section only in one way, namely, as referring to 
land at present in use as a railway, whi(^ railway 
has been constructed under the powers of an Act 
of Parliament. I do not think we should be justi- 
fied in striking out the word “constructed,” or, by 
altering the language which the Legislature has 
used, in giving to the sectibn any other interpretation 
than the one I have mentioned.* 

^ Mellob, J. — I have not the least doubt that it 
was not meant to exclude the case of such a railway 
"as the present from the exemption given by sect. 
55 of the Local Government Act, 1858. But I am 
also bound to say, on reflection, that 1 think we 
cannot read the section in the manner which Mr. 
Hellish desires without neglecting altogether the 
word “ constructe^l,” which the X^egislature has in- 
serted in that section. I don’t think it was in- 
tended to make such a distinction as that which 
tho words of the section raise ; still, on considera- 
tion, I feel myself unable to put any other construc- 
tion upon it. 

Lush, J. — I also share in the regret expressed by 
the other members of the court, because I cannot 
think it was intended by the Legislature to deprive 
of the privilege of exemption from full rateability, 
such a rililway as the present. However, I can 
only collect the intention of the Legislature from 
the language which it has used, and I cannot read 
the 55th sect, of the Local Government Act 1858, 
in any other sense than as prescribing two condi- 
tions of this exemption— (1) that the land should 
bo used as a railway,, and (2) that the railway 
should have been constructed under the powers of 
an Act of Parliament. I cannot adopt the view con- 
tended for by Mr. Hellish without rejecting er pat- 
ting a strain upon some of the tenUs used, a tning 
which I do not feel justified in doing, 

r syoadt ai s. 

Attorneys for appellants, fFtWomsoa, HiUmA Co, 
Attorneys for respondents, Pattiwnj WigfWtA 


GOXTBT OF COMMON PLEAS. 
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Friday^ Jan. 28. 

Nobburn V. Hilliabc. 

Withdrawal of a juror upon terms — Repudiation of 
terms — Rehearing the cause — Costs. 

An action of trespass commenced in a Superior Court 
was by order tried before a County Court judge and* 
a jury ; in the course of the trial a juror was with- 
drawn by consent f the parties agreeing to abide by 
the decision at which the judge might arrive after 
viewing the premises ; before the jutige delivered his 
decision the defendant declined to be bound by it, and 
the judge, considering he had no power to enforce it, 
declined to give it : 

Held, upon a rule calling upon the County Court judge 
and the defendant to snow cause why the judge should 
not proceed to give his judgment, or appoint a day for 
a re-hearing of the cause : 

Per Bovill, C. J.and M. Smith, J., that a repudiation by 
either of the parties of any part of the agreement was 
a repudiation of the whole, and that the judge should 
rehear the cause : 


Per Brett, J., that the court had not power to interfere, 
and that the plaintiffs remedy was by action against 
the defendant upon the agreement entered into between 
them in the course of the trial. 


Costs were granted to the plaintiff, although not asked 
for in the rule. 

This was an action commenced in this coiurt, but 
sent for trial to the County Court of Northam^on.. 
Beasley for the plaintiff had obtained a rule nisi 
calling upon Francis Ellis McTaggart, Esq., the 
judge of the County Court of Northampton, holden 
at Oundle, and the defendant, upon notice of this 
rule to be given to them or their attorneys, to show 
cause why the said judge should not proceed to give 
his judgment in this action, or appoint a day for a 
rehearing of the said cause. 

The following was the affidavit of W. F. Law, tho 
plaintiff’s attorney, upon which the rule was granted^ 


1. The writ in this action was issued |on the 28th April 
1868. 

2. The declaration was delivered on the 28th May 1868, 
the venue being laid in Northamptonshire, and the first 
count of the declaration was as follows : “ For that the de- 
fendant broke and entered a close of the plaintiff, being 
the site of a wall at Oundle, in the county of Northaxopton, 
and abutting on the east side thereof on land of the i&fon* 
dant, and a wall of tho plaintiff then standing upon the said 
dose, and broke down and destroyed a part of the said wall, 
and took and carried away and converted to his own use a 
great quantity of the materials of the same.” And the 
second count of the said declaration was as follows : For that 


* the defendant took and broke another close of the plaintiff 
at Oundle aforesaid, and abutting on the east side thereof 
on land of the defendant, and stopped m a stench trap of 
the plaintiffs in and upon the plaintiS^s last meutioued 
close, and erected a fence thereon, and by the said fence 
prevented the plaintiff from passing along her last men- 
tioned close, whereby the plaintiff was damaged, and her 
oooupation of the said close became of less value to her, and 
by reason of the said trespasses the plaintiff claimed lOW. 

8. The defendant pleaded in the said action on the 17th 
June 1868 several pleas, namely, 1. Not guilty. 2. To first 
count not possessed. 3. To jecond count not possemw. 
4. To the nmole, libmm tenementum, with an allegation that 
the stench trap was parcel, Ac. 

4. On the 2&d June 1868 the repHoation was ddinerra, 
and thereby the plamtiff joined ana took issue on the do- 
fendant's meas respectively. . .. _ 

6. On the 5th April 1869 an order was made by the H<m, 
ICr. Justice Mellor that the issues joined therein should be 
tri^ before the judge'of the County Court of Northsmp- 
toiia holden at OundlOs . . 

6. Notice was sent by the r^istrar of 
Court that ths 18th May 1869 was a^in^ for ^e ^ of 
the issiMS jotoed in tUs action be^ 

County Oourt of Northampton, boldm at OnndM, sM on 
th0applioatio& of the plaiii&ff a jury was summoaea to try 
sttchissnes. 
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7. I attended the trial of the said issues at the County 
Court at Oundle aforesaid on the said 18th May 1869, on 
the part of the plaintiff, and after the plaintiff's case had 
been concluded, Francis Ellis MoTaggart, Esq., the ju ‘ . 
«f the said County Court, suggested that a juror should be 
withdrawn, and that he should take a view of the locus tii 
quo, and decide the matter. To this course both parties 
assented, and a juror was withdrawn, and both parties sub> 
sequently accompanied the said judge upon his view, when 
he said he would take time to consider, and would give 
judgment at the next County Court at Oundle, being the 
court to be holden on the 22nd June last. 

8. On the 22nd June last I attended at the said court, and 
the defendant’s attorney also attended, and the said judge 
then stated that he hod rather not give any decision on the 
matter. I thereupon stated to the said ju^e on behalf of 
the plaintiff that I wished to have his judgment ; but the 
defendant’s attorney having stated his wish that the said 
judge should not give his decision on the matter, the said 
judge therupon declined to give any judgment. 

9. On the 20th July last I attended before the said judge, 
and in the presence of the attorney for the said defendant I 
applied to the said judge to reconsider the matter and 
give his decision thereon, hut the said judge refused to do 
so, or to render me any assistance in the matter; at the 
same time, stating that in his opinion the judge had no 
power to make the order for the trial before him, and that 
the cause ought never to have been sent to him. 

The following affidavits were produced in answer 
to that of the plaintiff’s attorney : 

I, Francis Ellis McTt^gart, judge of the County Court of 
Korthamptonshire, holden at Oundle, make oath and 
say as follows : 

1. I have read the affidavit of the attorney for the above* 
nam^ plaintiff, sworn on the 15th Nov. last and I say that 
the sfiitements in paragraphs 1, 2, 3, 4, 5, and 6 of the said 
affidavit axe true. 

2. The said cause came on for trial before me in the 
County Court of Oundle on the 18th May 1869, before a 
jury, the said W. F. Law appearing as attorney for the 

S lain tiff, and B. Bichardsou as attorney for the defen- 
ant. After the plaintiff’s case bod been concluded, and 
the defendant’s case had been begun, I stated that in 
my opinion an a^oumment would be necessary for the pro- 
duction of certain evidence on both sides before the case 
could be submitted to the jurv. I then stated that, as on 
adjournment at that stage of the case would be inconvenient 
and expensive, I was willing, if the parties and their attor- 
neys consented, for the purpose of preventing farther liti- 

S tion and expense, to view the place where the alleged 
espasses were said to have lieen committed (which p^ce' 
was close to the court house), in the presence of the p^ies 
and their attorneys, and to nve my opinion as to what, if 
anything, ought to oe done by the said parties, or either of 
them, in respect of the said wall, the said stench-trap and 
the said fence in the declaration mentioned. 

8. It is not true that I offered to decide the matters then 
in issue between the pt^ies, nor had I any i>ower to decide 
them, they being then in course of trial before a jury. On 
the contrary, my offer was made for the purpose of pre- 
venting, if possible," the necessity for these matters being 
decided at all. 

4. The attorneys for the said parties (who were I believe 
also present) thereupon stated tnat they were willing that 
I i^onld view the premises and give roy opinion as afore- 
said, and they further stated that they were willing toat 
them clients should carry out what, if anything, I (would 
advise to bo done by them, and were willing that the cause 
should not be further tried. No farther or other agreement 
of any kind in that behalf was made by them to the best of 
my knowledge and belief ; I then suggested that a juror 
should be withdrawn by consent of both i>arties. This was 
accordingly done, and such withdrawal was duly entered in 
the minutes of the comrt. 

6. I then proceeded to view the premises in the presence 
of the parties and their attorneys, and after viewing them 
stated that I would give my opinion at the next court. 

6. At tile next court, on the 22nd June last, I was ready 
and willing to give my opinion as aforesaid, but the defen- 
dant’s attorney then stated that for reasons which 
since arisen, and which be did not state, his client was no 
longer willing to abide bv my <minion. I then said that 
under the circumstances it would be useless to give it : t-ba f 
it was to be regretted that the cause had not been tried out, 
but that the plaintiff must now either take out a fresh writ, 
or with the defendant’s consent issue a plaint and try the 
cause before me in the first instance. The plaintiff's 
attorney then pressed me to pronounce my opinion, but I 
dedlned, giving os my reason that there were no means by 
which I could compd either party to adopt it. 

At the court hmden the 20tb July last ^e plaintiff’s 
attorney made the same application, which 1 again refused 
lor the reason. 

7. I was served ir tihe plaintiff's attorney with a copy of 
this rule on the lath day of Dec. bust, and I then again 
stated to him that my omy reason for having declined to 
give such opinion as aforMSid was that tiie defendant's 
wttnmey haastated that his client de<di{ied to be bound by 
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it. And I farther stated that if the defendant would now 
consent to be bound by it I was ready and willing to give it. 

The plaintiff’s attorney then said that he would see the 
defendant’s attorney, and endeavour to prociure such 
consent. 

At the court holden at Oundle, ou the 21st day of Dec. 
last, the plaintiff’s attorney informed me that he had been 
unable to procure such consent. 

8. I have always been and am ready and willing to give 
my opinion, as aforesaid, if the i>arties will consent to abide 
by it, and my only reason for not giving it has been and is 
that, till they do so consent, it is useless for me to give it, 
inasmuch as I could make no order in the matter or com- 
pel either party to do what I might advise to be done. 

9. I stated at the time of the trial that the order under 

which the cause was sent down for tri^ did not sufficiently 
show in the face of it that the cause was so sent down under 
the Cuuuty Courts Amendments Act, 1867, under which 
only it could be and I presume was sent ; but it is not true 
that I stated then or at any time that the case was one 
which could not be or ought not to be sent down for 
trial before me, I did in met, as I have stated, bear the 
said cause until a juror was withdrawn by consent, as here- 
inbefore mentioned. • 

I, Bobert Bichardsou, of Oundle, in the county of North- 
ampton, gentleman, the attorney in this cause for the above- 
named defendant, moke oath, and say as follows ; — 

1. That I have read the affidavit of tho attorney for the 
Xdaintiff in this action, sworn on the 15th Nov. Inst, and filed 
and used for obtaining the rule nisi in this cause. 

2. That the trial of the issues joiued in this cause having 
been sent down from this honourable court to the County 
Court at Oundle for trial, the same came on for hearing at 
the said County Court on the 18th May 1869, before Francis 
Ellis McTaggt^, Esq., the judge, aud a jury, when the said 
Mr. Law appeared as the attorney for the said plaintiff, and 
I as the attorney for the said defendant ; and after the case 
ou behalf of the plaintiff was concluded, aud some evidence 
had been given on behalf of the defendant, the judge inti- 
mated his opinion that an adjournment would be necessary 
for the purpose of some further evidence being adduced. 

3. The judge then stated that if instead of tho trouble of 
having an adjournment he could act os mediator between 
the p^ies ( they being close neighbours) , or adopt any other 
suggestion by which further i^roceedings could he i>ut an 
end to, he would ho happy to do so : to which offer both i)artieB 
(who were then present in coitrt) and their attorneys 
agreed, and expressed their desire that the judge would 
proceed with them at once for the purpose of inspecting 
the premises, the subject of the present action, such 
premises being almost close to the court-house. He 
consented to do, and did so, a juror having first, by consent 
of both parties been withdrawn nt the judge's suggestion, 
aud such withdrawal having by consent been entered ou 
the minutes of the court, lire judge then said that if it 
was the wish of both parties, he would at or i)reviously to 
the holding of the next court state his opinion as to what 
(if any) alteration shdhld be made by the plaintiff or defen- 
dant to the building the subject of ibis action. 

4. That I was present at tno next court held on the 22nd 
June 1869, when Mr. Law, as the plaintiff’s attorney, made 
an application to the said judge to state his opinion as to 
what shonldlbe done in this case, when I stated that in con- 
sequence of some information my client hod obtained since 
the day of the tiial (or words to that effect), be then de- 
clined to be bound by any decision which might 1.>e come to 
by the said judge, and the judge then said, as be had 
only consented to suggest to tno said parties wbut (if any) 
steps should be taken bv either plaintiff or defendant, ana 
as it appeared that both parties were not then willing to 
abide by bis suggestion, he had no farther power or right to 
interfere, and that he must leave the parties to take any 
fui'ther proceedings or not, as they might be advised or 
think proper to do. 

5. And 1 further say that the said judge was not appointed 
arbitrator to settle the differences between tho saia parties 
in this cause, and that my client, the said defendant, on the 
same day that the said cause ^d been partly heard, and 
almost immediately after tho said judge had viewed the 
locus in quo, stated to me his determination not to bo bound 
by any suggestion which the judge should make in the 
matter, and 1 aocordingly, at tne court held*6n the 22nd 
June last objected on the defendant’s behalf, as stated in 
the fourth paragraph of this my affidavit. 

The Attorney- Qemral and Archibald shoved cause 
against the rule on behalf of the Cotuity Court 
Judge, and relied upon his affidavit and the case of 
Gibhe V. Balph,\^ M. & W. 804, invhichthe court 
staped proceedings in an action for the same cause 
as that of another action in which a juror had been 
withdrawn by consent. Pollock, C.B., said, *'lt 
must be taken as a positive rule of practice that 
when tho parties to a cause agree to withdraw a 
juror, that puts a final end to the litigation between 
them, and no future action can be brought for the 
same cause/* There was, therefore, no means by 
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which the Judge could enforce his decision, and he 
was right to refuse to give it. 

Grantham showed cause for the defendant. The 
judge can give no decision by which he can compel 
the defendant to abide. The proceedings were ab- 
solutely at an end when the juror was withdrawn. 
Perhaps there may be an action against the defen- 
dant upon the breach of the agreement — [Brett, 
J. — I think there is] — or the plaintiff may try to 
obtain a new trial from the County Court J udge ; 
the defendant contends only that this application is 
for a remedy which is not open to the plaintiff. 

Beasley supported the rule. The judge was pro- 
bably right in believing he had no power to enforce 
his decision. This application to the court, there- 
fore, is the only remedy open to Ihe plaintiff. The 
order to remove this case to the County Court must 
have been made under 30 & 31 Viet. c. 142, s. IG, 
and this application is rightly made to this court. 
[Brett, J. — You may take it that the defendant 
has scandalously broken his agreement; but how 
can you show that the action is not at an end, or 
how have we a right to interfere ?] The withdrawal 
of a juror may be set aside, in consequence of the 
subsequent conduct of the parties. A new action 
upon the agreement could only give damages to the 
plaintiff ; it would not determine the merits of the 
dispute between the parties. This action was not 
absolutely concluded by the withdrawal of a juror ; 
it was a conditional proceeding, and the condition 
has been broken. It was said by the court in 
Everett v. Vouellsy 3 B. & Ad. 340, that an action 
was no more ended by discharging the juifr than it 
would have been by withdrawing a juror. 

Bovill,, C. j. — N o doubt it is the understanding 
of the Profession that an agreement to withdraw a 
juror during a trial is the termination of all liti- 
gation between the parties, and I should be sorry 
to interfere with that impression. Here, however, 
there was not only an agreement to withdraw a 
juror, but also, as part of the arrangement, it was 
agreed by both sides that no decision should be given 
upon the legal rights of the que^ion between them, 
but the judge undertook to express his opinion of 
what ought to be done, and the parties agreed to 
abide by his determination. There was iu truth a 
substitution of one tribunal for another, and the 
judge was to act as arbitrator upon all matters in 
dispute. The juror would not have been withdrawn 
except as part of the whole arrangement. The 
reason has not been disclosed, but it seems that the 
defendant thought fit to repudiate that arran^ment 
so far as it related to the submission to the judge’s 
decision ; in my opinion the repudiation of a part 
of such an arrangement must necessarily be held to 
be a repudiation of the whole. I am further of 
opinion upon the affidavits that the defendant seems 
not to have acted in good faith ; at all events, there 
was a failure in carrying out the anangement 
agreed to ; and upon either party’s rescinding, re- 
pudiating,, or refusing to carry out a part of this 
arrangement the court cannot enforce any part of it. 
We are called upon to prevent any such proceeding. 
If a verdict had been given, and afterwards bad 
faith had been established, or it were shown that a 
mistake had been made, the court would clearly 
have power to set aside the verdict and grant a new 
trial ; here, much rather than in the case of a ver- 
dict, it seems to me that the court should interfere. 
Cases have often occurred in which disputes have 
taken place about special cases which have been 
the conditions of verdicts ; and when the arrange- 
ments have failed from such a cause the courts have 
frequently upon application granted new trials. 
Under the circumstances, I have no hesitation in 
holding that the plaintiff should be ^daoed now in 
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the same position as he was in before the defendant 
by the repudiation of the agreement, deprived him 
of his right. Before the agreement to withdraw a 
juror had been entered into, it was clearly in the 
power of both parties to bind themselves to submit 
to the judge’s decision, and if it turned out that his 
decision could not be enforced, there could be no 
reason why he should not go on with the trial. The 
judge did not think he had power to do anything ; 
there is no suggestion that he acted improperly; 
his own affidavit fully explains his reason for refus- 
ing to give his order. Mr. Grantham presses upon 
us to say that the plaintiff must bring his action 
afresh, but the court will not allow the defendant, 
by means of bad faith, to put an end to the course 
adopted by the plaintiff to obtain justice. The ap- 
plication by the plaintiff so far as the judge’s pro- 
ceeding to give judgment, is concerned, fails; but, 
as the previous trial was abortive, the rule will be 
absolute so far as it calls upon him to appoint a day 
for a re-hearing of the cause. 

M. Smith, J. — I am of the same opinion. Ther^ 
no ground to complain of the judge for not proceed- 
ing to judgment. After the arrangement was made 
the judge became the arbitrator between the parties 
upon all the matters in difference. He was willing 
to decide in accordance with that arrangement, but 
he was prevented by the defendant’s refui^ to 
abide by it. The first part of the rule should, I 
think, be discharged ; but the second part requiring 
the judge to proceed to hear the cause should be 
made absolute. Beyond question the withdrawal of 
a juror by consent generally puts an end to a 
litigated matter, and the court would stay prooee'*- 
ings, not only in that action, but also in another, if 
the plaintiff should commence one for the same 
cause ; but if an agreement be made to abide by 
terms upon a verdict or nonsuit, and either party 
runs away from the terms, the court can say that 
the whole proceeding is abortive if he will not carry 
out any part of the terms. Instances may be sug- 
gested of the courts setting aside arrangements 
between parties upon the bad faith of either ; e.g., a 
difficulty in settling a special case. In fact the courts 
habitually set aside proceedings, and even final judg ; 
ment, if obtained against good faith. That being so, 
we may surely exercise our jurisdiction in this c ise, 
and say the proceedings ought not to have terminated 
as they have done. It was entirely against good 
faith on the defendant’s part that the arrangement 
upon which this settlement was agreed to has been 
broken through. It is said that the effect merely 
is the end of this particular action, and another 
action might be brought ; if the agreement to con- 
clude the litigation were pleaded to a new action, 
and that agreement were overruled on the ground 
of bad faith so that the new action would not be 
stopped, I cannot see why we should not now say 
that the whole agreement was bad. The court ought 
to permit such a course to be adopted, if by coming 
to the same decision now which they would adopt 
by and bye they can save expense and delay to the 
plaintiff. Mr. Beasley’s objection to the action, 
which it was suggested might be brought upon the 
agreement itself, seems to me to be a strong one ; 
in such an action damages only could be claim^, 
and the merits of the question between the parties 
could not be settled. I think there is a discretionary 
power in the court which will be properly exercised 
in this case by setting aside the agreement to with- 
draw a juror. 

Brett, J.— -I am glad the other members of the 
court have seen their way to adopt the most effica- 
cious remedy for a scandalous breach of faith by 
the defendant, but I am still of opinion that the 
defendant has the law on his side. The agreement 
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to put an end to the cause, and it is not alleged 
that this agreement was procured by fraud ; the 
universal understanding is, that the withdrawal of 
a juror is the end of a cause, and when this is done 
by consent it should be binding upon the parties, 
and without their consent I think the court has no 
power to set it aside. The only remedy, as it 
seems to me, is to bring an action upon the agree- 
ment. I think the court has no jurisdiction in the 
matter, and the rule ought to be discharged. 

Iluie absolute, 

Beasley asked for the costs of the rule against the 
defendant. 

Grantham objected on the ground that there was 
no application for costs in the rule itself. 

Bovill, C. J. — ^The defendant is clearly in fault, 
therefore we make an order against him for costs. 

Attorneys for plaintiff, Wright^ Bonner, and 
Wright, for W. F. Law, Stamford. 

Attorneys for defendant, Rooks, Kenrick, and 
Harsion, for R. Richardson, Oundle. 

Attorney for the County Court judge, The 
Solicitor to the Treasury, 

. COURT OP EXCHEOUER. 

Reported by H. Leigh aad E. LcHi.Ey, £$qrs., Barristers'at'L&w. 

Thursday, Feb. 10. 

Knowles v. Bovill and another. 

Failure of censideration — Money had and received. 

The plaintij^ was the holder of a licence to use a certain 
jwtented invention from the patentee. The patentee 
intending to apply for a prolongation of this patent, 
and also for a patent for a new invention of a similar 
description, the plainiiff agreed to give him 150/. /cr 
the free use for ever of the former patent, as well as 
for the free use for three years of the new patent which 
the natentee was about to take out. The 150/. was 
paid to the patentee, but he died almost immediatelu 
a/ierwards, and in consequence of his death no appli~ 
cation was ever made for a renewed of the former 
patent, or the grant of one for the new invention. The 
plaintiff brought an action aaainst the patentees execu- 
tors to recover back the 1501., on the ground that the 
consideration for it had totally failed : 

Held, that he was entitled to maintain the action on 
the ground that on the true construction of the contract 
between the parties he had bought the right to have an 
application for the patents made, not merely the right 
to have the benefit of it \f it should happen to be made, 
and the consideration had, therefore wholly failed. 

The plaihtifif was a mill owner and miller carrying 
on business at Nuneaton, in the county of Warwick. 
The defendants were the executors of the late Geo. 
Hinton Bovill, an engineer and patentee of certain 
improvements in the manufacture of wheat and 
other grains into meal and flour. Betters patent 
bearing date the 5th June 1849, were granted to the 
said Geo. Hinton Bovill for the said invention for 
the term of fourteen years from that date. 

Afterwards further letters patent bearing date the 
€th June 18^, were granted to the said G^. TTiw^ n 
Bovill for the extension of the patent for the said 
invention for tho term of five years from «id after 
the expiration of the said original letters patent. 
In the month of March 1864 the plaintiff purchased 
from one Thomas Hollick the mill wherein he has 
since carried on his said business, together with the 
goodwill and the stock and effects thereof. 

Shortly after the plaintiff had purchased the said 
mill, actions were commenced by the said Geow H* , 


Bovill against the said Thomas Hollick and the 
plaintiff respectively for infringement of the said 
patent by the user, in the said mill, of certain 
machinery alleged to be an infringement of the said 
patent. 

Tho said actions were settled by payment to the 
said G. H. Bovill of 500?., and by an agreement for 
the purchase of the right or licence to use the said 
letters patent at the said mill for the residue of the 
term of the said letters patent for the sum of 560/., 
and on the 6th March a deed was executed for the 
purpose of carrying out’^tho arrangement for a 
settlement of the said action. On the same day the 
said 560/. was paid to the said G. H. Bovill and a 
receipt given. 

The plaintiff having heard that G. H. Bovill was 
about to take measures for the purpose of having 
the said invention protected for. a further period, 
instructed his solicitors, Messrs. Hall and Janion, to 
comraunicato with Mr. Bovill on the subject, and 
they accordingly, on the 15th April 1868, wrote the 
following letter to the said G. H. Bovill : 

Sir, — You may perhaps remember that we had a corres- 
poudeuce with you some time tmo, we acting* on behalf of 
Mr. Knowles, relative to an infringement by tho late Mr. 
Hollick of your patent at his mills at Nuneaton. You will 
also probably recollect that Mr. Hollick paid your claim, 
and the matter was amicably adjusted. Both Mr. Hollick 
and Mr. Knowles declined to join in the Millers’ Association. 
We arc now informed that it is your intention to ai)ply for 
an extension of youx patent, ana though we are given to 
understand that your application will be opposed, Mr. 
Knowles wishes us to say on his behalf that he has no wish 
to be a imrty to such opposition provided he can make a 
satisfactory arrangement with yon in the event of yonr 
patent being renewed, and we should therefore be glad to 
hear from on the suhject. 

A correspondence ensued, and finally the follow- 
ing letter was written by plaintiff’s attorney to the 
said G. II. Bovill : 

Dear Sir,— The prevailing opinion of millersdn this part 
of the country is, that yon win not succeed in obtaining a 
renewal of your patent, and having regard to the uncertainty 
on this point, Mr. Knowles is not disposed to give so much 
as 2501. down, bat he will give 1501. for the free use of your 
patent for ever, and of the improvement you contemplate 
making in it os mentioned in your previous correspondence. 

^ To this letter M/. Bovill wrote tho following 
answer : — 

-In reply to your favour of yesterday, as I do not wish to 
have any opposition to my prolongation, I will accept Mr. 
Knowles’s offer of for the free use for over of the 1840 
patent for whatever time it may be farther prolonged or 
not prolonged, as well as the free use for three years as 
mentioned in my letter (say nntil the 1st May 1871), of the 
new patent for milling, which I am about to take out as 
soon I am well enough to return to business. 

The plaintiff paid the anm of 150/. in accordance 
with the arrangement contained in the above corre- 
spondence, ac^ Mr. Bovill signed the following 
receipt : — 

Beceived from Mr. John Knowles the sum of 1501. for the 
free nse for ever of my existing patents relating to and am 
applied to corn mills, and also for the free nee for the 
period of three years from the grant thereof of a new 
patent for milling, which I am about to take out. 

The said G. H. Bovill died on the 9th May 1868, 
a few days after the receipt of the 150/., and in con- 
sequence of Ms illness and subsequent death, neit^ 
he nor the defeadants, his executors, eTor took or 
have taken any measures for obtaining a prolonga- 
tion of the said letters patent for a further period, 
nor did he take out, oor have the defendants ever 
taken out, the eaid new patent for milling pre- 
viously referred to, but the said G. H. Bovill had 
been engaged from the latter end of the year 1867 
up to the time of his last illness and death in per- 
fecting his iroprovements for wMoh he proposed to 
take out the new patent. 

Upon the death of Mr. Bovill, the plaintiff’# 
attorneys wrote the following letter to Ms execu* 
tors; — 

la Msy last we oa bshatt of Mr, John Xaowles of Nan- 


March 12, 1870.] 


THE LAW TIMES. HEPORTS.^Yoh xxn., N.s.-7t 


Ex.] 


Knowles v. Bovxll and another. 


[Ex. 


eatou, paid the late Mr. Bovill 1501. for the free use for ever 
of the 1849 patent, for whatever time it might be prolonged, 
as well as the free use for three years of the new patent for 
milling, Mr. Bovill was about to bring out. Unfortunately 
Mr. Bovill died a few days after the money was paid, and we 
suppose no application has been, or will now be made for a 
prolongation of the 1849 patent, and that our client will lose 
the bcneflt of the new patent which Mr. Bbvill intended 
taking out. This being so it cmpears to ns that the con- 
sideration in respect of which mx. Knowles paid the shm of 
1501. wholly fails, and that Mr. Bovill's executors will not 
object to repay that sum to Mr. Knowles, 

To this letter the defendant’s attorneys sent the 
following answer : — 

The executors of Mr. Bovill have handed us your letter 
of the 28th inst. We do not agree with your construction. 
Your clients mode a bargain for better or worse ; if the 
application hod been refused, would you the nhave oulmed a 
return of the money P There is no covenant nor agreement 
by Mr. Bovill to apply. The oonsideratiou was only partiy 
for the 1849 prolongation if granted, the chief consideratiou 
was for another invention of Mr. Bovill’s. Had this been 
secured by him, your client might have received a very large 
beneiit at a very nominal sum and so the right to call on 
Mr. Bovill for a licence of such now invention, itbrought 
out, was an ample consideration, and of great '^ue. Put 
the very frequent case of a person taking a licence with- 
out a warranty of validity, and the patent being subse- 
quently upset, and that too within a year of the licence, 
which may, for argument’s sake, have been for fourteen 
years. It ha's been held, over and over again, that the 
licensee must continue his payments. He has had all he 
bargained for. Here Mr. Knowles has had all he bargained 
for, the right to call u]>on Mr. Bovill practically to give him 
for nothing a very valuable right. We see no ground 
morally or equitably, upon which your client can ask for a 
rebate or return of the 1501. It was clear Mr. Knowles 
thought the renewal was-of a very questionable nature, but 
he bargained with Mr. Bovill for the 1501. to shut out every 
•ontingeucy. 

^ The question for the court was whether the plain- 
tiff was entitled to the return of the 150/. 

Quain, Q. C., for the plaintiff. — Assuming that by 
Mr. Bovill’s death the obligation to make any ap- 
plication for the extension and grant of the patents 
was at an end, then clearly there is a total failure of 
consideration, and the plaintiff is entitled to re- 
cover back the money he has paid. It is said that 
he bought only the chanco of the application being 
made. But both parties must take the chance; 
there is no reason why the risk should be thrown on 
plaintiff alone. It must be implied in the contract 
that if Bovill died, and in consequence no applica- 
tion could be made, then, granting on the one hand 
that death might excuse from making the applica- 
tiou, on the other clearly there must be a retwrn of 
the purchase- money. The consideration that the 
matter depends on Bovill’s life probably in fact 
never occurred to the parties, but if an implication 
is to be made on one side, it must be made 
also on the other. It may be, as the defendants 
contend, that if the applications had been made and 
failed, the plaintiff could not have recovered back 
his money, but he was entitled, under the contract, 
to have them made, and as they never were made 
there is a total failure of consideration. 

Taylor v. Caldwell, 82 L. J. 164 Q. B. : 8 L. T. 

Eep. N. 8.356; 

Applehyr. Myera^ L. Eep. 1 C. P. 616 ; B. Eep. 

2 C. P. 651 ; 14 L. T. Eep. N. S. 595; 16 L. T. 

Eep. N. S. 669; 

IFrigfhtv. 2 C. M. 4 E. 124; 

Eusse/l y. Ledsam^ 14 M. 4 W. 574. 

Garthj Q. C. (with him J. <7. Mathew) for defen- 
dants.— The plaintiff bought a contingent right^ 
viz., the right to have the benefit of the application 
if made. If it failed when made, he could not have 
recovered back the money : what difference does it 
make that it has failed in another way, viz., by 
never having been made. He preserved himsdf hy 
his payment from the possibility of being left with- 
out the right to use the patented machinery in caie 
the application were granted. It is clear that the ; 
value of a right to use a patent prospectively befmre t 


it is granted or prolonged, may be very different 
from that of the right to use it when already 
granted or prolonged. The plaintiff cannot now turn 
round and say, “Repay me the price,” for he has had 
what he bought ; at any rate there has been no total 
failure of consideration, and therefore he can have 
no right to recover what he has paid. Unless there 
has been a breach by Bovill of his contract, the 
plaintiff can have no right to recover ; and if there 
had been, his remedy must be by action for that and 
not to recover the purchase-money. 

Martin, B. — In my opinion the plaintiff is entitled 
to our judgment. The true test in this case is the 
question, What did he buy ? In my opinion he bought 
an application for the grant of one patent, and the 
prolongation of the other. By the contract he was 
to take the chance of the failure or success of such 
application. But what he bought was an applica- 
tion. The result is that the consideration in this 
case wholly fails, because it is admitted such appli- 
cation never was and now never will be made. The 
law in some cases implies a contract when the parties 
have not expressly made one. In cases of the total 
failure of consideration for a simple contract, it 
implies a contract to repay the money which has 
been paid for the consideration that has so failed. 
If I thought Mr. Garth’s contention were correct, 
and that plaintiff only bought the chance whether 
an application would be made and. prove successful, 
the case might be different, but I do not think that 
is the true meaning of the contract. 

Bbamwell, B. — I am of the same opinion. The 
plaintiff manifestly paid his money for the right to 
have an application made for the renewal of the 
one patent and the granting of the other. It cannot 
bo doubted that if Mr. Bovill had lived and no 
application had been made, the plaintiff would have 
been entitled to recover his money. From this it is 
perfectly clear he bought the right to have such 
application made. In point of fact it was not made. 
Then why is his claim not well founded? Mr. 
Garth invokes a rule of law ; ho claims to read 
such a contract with a qualification implied by 
law that Mr. Bovill is only bound to make such 
application if he lives ; he is to be excused by death. 
Mr. Quain may fairly say then, “ 1 am entitled to 
add a qualification to that qualification, viz., that 
if he dies the money shall be returned.” I am 
strongly of opinion that the law ought never to 
imply terms in a contract unless the justice or 
necessity of the case obviously and imperatively 
demands it. But if a party contends that there is 
such a qualification when the engagement is of a 
personal character, how can he object to the qualifi- 
cation being qualified^ as I have pointed out ? Can 
anything be more obviously just and reasonable? 
Why should the contractor’s death be a benefit to 
his estate, and inflict a loss on the other party ? In 
such a case the court only introduces a term which 
it is satisfied, not, perhaps, that the parties intended, 
but that they would have intended if they had 
contemplated the circumstances which have arisen. 

PiooTT, B.— I am of the same opinion. It is 
quite clear that the intention of the parties was 
that there should be an application for these patents, 
and that such application formed the consideration 
for to© payment of the money. There never was 
any such application, and consequently the consi- 
deration wholly failed. 

Clsasbt, B. — It is clear that what plaintiff 
bought was the chance of Mr. Bovill being suc- 
cessful in his application or not, not the chance of 
his making it or not ; that would have left it in h^ 
option to make it or not, whereas it was admitted 
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if he had lived and not made it the plaintiff would | 10s., distributable among the owners, master, and 
have recovered. I crew of that tug, and of this sum 3/. 15s. was set 

Judgment for plaintiff', apart as the portion to be paid to the pluiutiff, and 

Attorneys for pliiintiff. Dower and Cotton. ™ tendered to and refused by him. 

Attorneys for defendants, Harrison, Beal, and Q. C. and PrtVcAarc? for plaintiff. 

Harrison. 

Dr. Deane, Q. C. and Clarkson for defendants. 


COI/ilT OF ADMIRALTY. 

EciJorteil by Henry F. Purcell, Esq., Barrister at-Law. 

July \ and 20, 1860. 

The Ganges. 

Salvage — Agreement for distribution — 2iterchant Ship- 
ping Act 185-1, s. 182 — Merchant Ship 2 )itig Act 
Amendment Act 1802, s. 18. 

Bg 17 18 Vict.c, 104, s. 182, it is enacted that every 

stipulation by which any seaman consents to abandon 
any right which he may have or obtain in the nature 
of salvage, shall be wholly inoperative." 

By 25 26 Viet. c. 03, s. 18, the above section is 

declared not to apply “ to the case of any stipulation 
maae by the seamen belonging to any ship which, 
according to the terms of the agreement, is to be 
employed on salvage service, with respect to the remune- 
ration to be paid to them for salvage services to be 
rendered by such shij) to any other ship." 

Plaintiff, while acting as temporary master of a tug, 
the property of the G. Y. Tug Company, which 
carried on a towage and salvage business, rendered 
services to a vessel in distress, and a cei tain sum was 
allotted for the services of the tug. It was the custom 
of the company to pay a fixed rate of poundage to all 
their seamen on all sums received for salvage, and the 
master, for whom plaintiff acted, served under these 
terms. Of all this plaintiff was aware, and gave no 
notice to the owners that he was not serving under 
their usual conditions. He now claimed an apportion- 
ment, refusing the allotment of poundage. 

Held, that the effect of the above quoted sections was 
to place agreements of this class on the same footing 
as they stood before any legislation on the subject, and 
in notvise to Jettet the discretion of the court; and 
that, under the circumstances of the present case, the 
custom was not inequitable, and plaintiff^ was bound 
by it. 

This was an application to the court on behalf of 
a single salvor for salvage remuneration. He was 
the temporary master of a steam-tug called the 
Bailor, of Yarmouth, which rendered salvage ser- 
vices to a large steamer called the Ganges, whilst 
she was in distress near the Hasborough Sands, and 
instituted his suit for apportionment of salvage 
against the owners of the steam-tugs ^ilor and Pilot, 
who were also salvors of the said vessel. The Bailor 
was a steam-tug of twenty-five tons, and thirty-two 
horse power, belonging to the Great Yarmouth 
Standard Steam-tug Company, and was manned by 
a crew of three men, viz., by the plaintiff as master, 
an engineer, and a stoker, and during the progress 
of the services in question, she took on board two 
extra men. The services of the Sailor began at one 
o’clock p.m., of Friday, the 23rd Oct. 1868, and 
lasted till four o’clock p.m., of the Sunday follow- 
ing, and it was admitted in the answer that the ser- 
vices were performed with much difficulty and some 
risk, and that by means of the said services, and 
those of other salvors, the Ganges was rescued from 
a position of great danger. 

The other salvors were the tugs Pilot and Andrew 
Woodhouse, and the Caistor lifeboat, also belonging 
to Yarmouth. A sum of 2000/. was paid by the 
owners of the Ganges and of her cargo, which was 
accepted as covering the claims of all the salvors, 
and the amount due to the Suitor was fixed at 410/. 


The cases and statutes cited, with the arguments, 
fully appear in the following judgment : 

July 20.— Sir E. J. Phillimobe* (having sum- 
marised the facts as above). This sum would cer- 
tainly, upon the general principles upon which 
salvage is distributed, be a very inadequate remu- 
neration to the plaintiff, who was the temporary 
master of the Sailor. This particular allotment, 
however, is defended upon the ground of special 
custom and agreement. It appears from the defen- 
dants’ pleadings, and from the evidence that the 
Great Yarmouth Steam tug Company carries on a 
business with the steam-tugs the Bailor and tho 
Pilot, and two other tugs. This business consists in 
great part “of rendering salvage services and 
towage services in the nature of salvage services to 
vessels in distress; and their tugs are expressly 
provided and constantly kept up at a great cost 
with a view to rendering such services, and but for 
the remuneration obtained for such services, they 
would be unable to work their tugs at a profit.” 
The secretary of the company, Mr. Freeman, was 
examined. He explained that they had a business 
of towing and salvage ; and that there were 
many cases of towage of distressed vessels for 
which sums under 10/. were received ; that the 
simple towage remuneration would not enable the 
company to keep up their tugs ; the masters and 
crews are allowed by the company 61. per cent, on 
all towage, and upon salvage where the sum earned 
was over 61. \ besides this, they had their wages, 
and, when away from port. Is. 6d. a day for victual- 
ling money. During the fishing season there was 
a towage of fourteen or fifteen boats a day ; each 
tug had a crew of^ three men, and one large rope on 
board ; and the company had carried on this busi- 
ness since 1862, dtjuring which time only one man 
had demurred to the system of poundage. It 
appears, however, that the tugs were laid up for 
nine ponths in the year. It appears also from the 
evidence that the remuneration is the same to each 
of the crew, however different the degree of merit, 
and also that the tug or tugs not employed in the 
service share equally with those that are employed. 
The plaintiff deposed that he had been master in 
the service of the defendants for about thirty 
months, and “ for two fourteen months,” as he ex- 
pressed it, he had been master of the Sailor ; that 
he was perfectly aware of the custom of poundage, 
and had always acquiesced in it ; that when he took 
Butterfield’s place as temporary master of the Sailor 
for a few days he was aware that this custom 
prevailed, and he gave no notice to the owners that 
he was not serving upon the ordinary terms of 
poundage remuneration ; he admitted that Butter- 
field had taken his place when he (the plaintiff) was 
in the service of the company on the same terms. 
Some evidence has also been offered to the court 
tending to prove that the arrangement in question 
does operate, on the whole,,, beneficially for the 
seamen who are employed by this company. Upon 
the general question as to whether any agreement 
of this kind shall be maintained I have had con- 
siderable doubt. On the one hand, there is a ten- 
dency to set aside the principles upon which salvage 
remuneration is awarded, to remove the stimulus 
which that principle affords to individual exertion, 
and to reduce the various degrees of merit which 
may arise to one dead level. On the other hand, I 
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think I must infer from the evidence before me that 
one principal object of salvage remuneration is 
advanced by this agreement, namely, the having in 
readiness vessels peculiarly fitted for the preservation 
of life and property, and crews accustomed to the 
navigation of them. I have considered various 
cases which have been decided by my predecessors 
5 on this subject, viz., The Red Rover, W. Rob. 
150 ; the Margaret ■ Kay, referred to in The 
Zephyr, 2 W, Rob. 48 ; and The Beulah, 2 N. of 
Cas. G4; 1 'W. Rob. 477. In the Beulah the 
words of the judge arc remarkable: “I cannot 
consider myself bound by any arrangement that 
the owners might make with the mariners, be- 
cause I apprehend that the latter are entitled to the 
judgment of this court as to what it thinks equit- 
able, and as to the principles which ought to govern 
each particular case. At the same time, 1 must 
confess that I should %e exceedingly reluctant indeed 
to disturb an arrangement hitherto carried on with 
' satisfaction to all parties, and which, as far as I 
find, has been productive of nothing but' a harmo- 
nious result. I cannot lay out of my consideration 
an important fact which makes a material diffe- 
rence in a case of this kind, namely, that it has 
been sworn, and not contradicted, that the persons 
on board these steamers receive their wages whether 
in sickness or health, and they are therefore in a 
very different situation, in many important respects, 
from ordinary mariners. I wish it to be under- 
stood that if, unfortunately, any such case as this 
should occur again, I undoubtedly shall make an 
exception to any arrangement which has been 
formed between the parties, not only where there 
has been great risk, but also where there has been 
extraordinary labour ; but these are the only cases 
in which I shall do it. Where there is no great 
risk or extraordinary labour, I shall think 
it my duty to adhere to the arrangeraenfs 
with respect to quantum which have hitherto 
been acted upon by the parties.” These cases were 
decided before the enactment of the Merchant 
Shipping Act, to certain sections of which I will 
now refer. The Merchant Shipping Act 1864 
(17 & 18 Viet. c. 104), contains thwfollowing clause 
(sect. 182); “Every stipulation by which any 
seaman consents to abandon any right which he 
may have or obtain in the nature of salvage 
shall be wholly inoperative.” The Enchantress, 
Lush. 95 ; 2 L. T. Rep. N. S. 575, was decided 
after the passing of this Act. In that case the 
learned judge said (p. 96, after quoting the 182nd 
section), “ The court has held, and must hold, 
that not all agreements barring salvage are wholly 
inoperative, but that agreements limiting the pro- 
portion of salvage money are to be maintained only 
80 far as they are really equitable I am of 
opinion that the alleged agreement in this case 
is open to the objection that it is inequitable, and 
that, even if made, it is not binding upon the plain- 
tiffs.” Since this decision the Merchant Shipping 
Act Amendment Act 1862 (25 & 26 Viet. c. 63) 
has provided as follows, by sect. 18 : “ It is hereby 
declared that the 182nd section of the principal Act 
does not apply to the case of any stipulation made 
by the seamen belonging to any ship which, accord- 
ing to the terms of the agreement, is to be employed 
on salvage service, with respect to the remuneration 
to be paid to them for salvage services to be rendered 
by such ship to any otiler ship or ships.” I do not 
construe these statutes as in any war fettering 
the .discretion of the court upon the subject 
of these agreements ; the joint effect of the 
two clauses is simply to render such agreements 
not illegal, and to place tliem on the same footing 
on which they stood before any legislation on the 
subject. This I am glad to find was the opinion of 
my predecessor in the last case to which I shall 


I refer. The Pride of^ Canada, in Bro. & Lush. 208, 
I reported more fully in the Mar. Law Cases, vol. 1, 
p. 406, the circumstances of it were very similar to 
the present case. Having regard to these circum- 
stances, especially to the facts, that the salvor in 
this case was perfectly aware he was acting for a 
person bound by this arrangement which I cannot 
pronounce upon the evidence before me, to be 
inequitable ; that no extraordinary exertion or peril 
accompanied the salvage service in this case which 
was mainly effected by the vessel, I think I shall 
act in accordance with the principles which have 
guided my predecessors in this court in pronouncing 
for the validity of the arrangement in the case now 
before me. I have considered the argument which 
has been addressed to me with resiwet to the ap- 
portionment of salvage to this individual under 
the assumption of the agreement, and I have come 
to the conclusion that I ought not to interfere with 
that matter. I pronounce, therefore, against the 
prayer of the plaintiff, but I shall give no costs. 

Proctor for plaintiff, G. R. Longden. 

Proctors for defendants, Shephard and Skipwith ; 
agents for C. 11. Chamberlin, attorney, Yarmouth. 

July 20 and 30. 

Tub Panama. 

Bottomry bond — Validity — No notice to owner. 

Where a vessel was in distress at Cuba, and it became 
necessary to have recourse to bottomry, the agents there 
of the charterers telegraphed to the charterers at 
Liverpool, and received their authorisation to make the 
necessary advances on a bond. The owner, however, 
also resiaed in Liverpool within the knowledge of the 
charterers, but he being insolvent they gave* him no 
notice ; nor had the master communicated with him, as 
they also knew. Moreover, they also, being second 
mortgagees, had not communicated with the first mort- 
gagee, who was close at hand: 

Held, that in the absence of notice to the owner, under 
the circumstances, the bond was invalid. 

This was a petition in objection to the registrar’s 
report in a cause of bottomry, brought by Charles 
Barron and Thomas Harrison, the holders of two 
bottomry bonds, against the vessel Panama. The 
owner did not appear, but the validity of the bonds 
was opposed by Mr. Stewart, a mortgagee, and it 
was agreed by the plaintiff and defendant that the 
bonds should be referred to the registrar, assisted 
by merchants, “ to report the amount due thereon, 
but without prejudice to any question as to their 
validity.” 

At the reference before the registrar, the first 
bond was abandoned, and as to the second, the re- 
gistrar reported that it was invalid, on the ground 
that the bondholder had not communicated with the 
owner, although he was in the same town, and 
might have conferred with him whenever he pleased, 
and was aware that the mcMter had not communi- 
cated with him. The registrar reported that all the 
charges were “ quite proper,” that the “ bottomry 
premium was not excessive,” and that “ he was not 
aware that any of the items could have been struck 
out.” 

The petition of appeal alleged the report to be 
erroneous, because the registrar had no power to 
decide upon the validity of the bond, and because 
the facts did not warrant the report that the bond 
was invalid. It was subsequently agreed between 
the parties that the court should be asked to decide 
the question as to the validity of the bond, as if the 
question were mootedl^fore it in the first instance, 
and that the remainder of the report should be 
accepted, The facts of the case are stated at length • 
in the judgment. 
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Butt, Q. C. and Pritchard, for the bondholder,*) same month: “Do best our interest, appoint new 
objected to the report, and contended that the | master, secure advance, bottomrj*. On receipt of 
necessity for a bottomry bond may be complete this telegram Messrs. Finlay and Co., with the 
without notice to the owners, and in such a case assistance of the British consul at Havannah, 
notice is unnecessary^ and that in the circumstances remove the master, Capt. Mantle, and put another 
of the present case the duty of the bondholder to master in his place j but before Capt. Mantle leaves, 
communicate with the owner before entering into they get him to sign the bottomry bond, which is 
the bond, was taken away by the fact of the well- the one in dispute in this case. At the time when 
known insolvency of the owner. Mr. Barron telegraphed back this answer, he was 

The Bonaparte, 3 Wm. Bob. 298 ; 7 N. of C. Sup. 55. resident in Liverpool. Mr. Fincbam, the owner, re- 
, sided in that town or close to it, and continually 

C/mtoi contra. attended at an officejn the town. Of this fact Mr. 

Car aao, vult. Barron was perfectly aware ; ho was also perfectly 
Ju/ff 30. — Sir E. J. Phillimorb. — The first bond aware that Mr. Stewart was first mortgagee of the 
has been abandoned, and I have only to deal with vessel, and resided in Liverpool. Mr. Barron had 
the second bond, which is dated the 2nd Dec. 1868. no communication whatever with the owner upon 


It was signed at Cardenas, in Cuba, and given to 
cover (two sums respectively of 378/. 3s., and 250/. 
and with a bottomry premium of 30 per cent, on the 
former sum, amounts to the sum of 741/. 12s.; 
but the sum of 250/. has been withdrawn from the 
claim by the counsel for the bondholder, on the 
ground that it was originally advanced on the 
security of the freight ; so that the claim of the 
bondholder in this court is limited to the principal 
sum of 378/. 3s., and the bottomry premium of 
113/. 9s. The owner of the Panama, Mr. Fincham, 
does not dispute the validity of the bond, but he has 
been examined as a witness by the defendant. 
The bond was entered into by vre master, who 
was Fincham’s son-in-law ; the owner is insolvent, 
and was so at the time when the bond was given. 
A first mortgagee, Mr. Stewart, appears to contest 
the validity of the bond. And it is important to 
observe that the bondholders held a second mort- 
gage on the vessel. The bond does not affect the 
cargo; and according to the finding of the registrar, 
with which I agree, the expenses which the bond 
was given to cover were quite proper. The owner, 
as I have said, was insolvent, and the master had 
no credit, and recourse to a bottomry bond appears 
to have been a matter of necessity ; the time which 
it takes to write a letter from Cuba to Liverpool 
and obtain an answer is six weeks in the ordinary 
course of post. The master has not been produced 
as a witness by either party. The facts which I have 
now stated are not disputed. I will now con- 
sider more closely those which relate to the execu 
*1100 of the bond. On the 23rd Aug. 1868 the 
Panama left Cardenas, and arrived at Trinidad de 
Cuba in Sept., and took on board a cargo of 
mahogany and cedar, the freight on which, it 
appears, amounted to 1100/., or 1200/. On the 12th 
Oct. 1868 the Panama left Trinidad for London, but 
having suffered injury from tempestuous weather, 
she put into Cardenas. She was surveyed on the 
6th JSIor. ; the master applied to the agents of 
Messrs. Finlay and Co., which latter gentlemen 
were the agents of Messrs. Barron and Harrison, 
for an advance of money, which was refused. He 
then went to Havannah and attempted to obtain 
the money from Messrs. Finlay and Co. them- 
selves ; he was again refused, and returned 
to Cardenas. It appears he then applied to 
the owners of the cargo for money, and on 
their refusal, threatened to sell a portion of the 
cargo. The master had for some timebeen distrusted, 
both by Barron and Harrison, and it would also 
seem by Fincham the owner ; and Messrs. Finlay 
. and Co., taking alarm at the threat to sell a portion 
of the cargo, resolved to get rid of him ; and on the 
24th Nov. telegraphed to Barron and Harrison in 
the following words : “ Panama wants 200/. to clear, 
also 160/. clained by Mantle for wages; are 
ready ^ advance all, »but he must leave 
vessel to captain appointed by consul. See 
owner: answer.” To this Messrs. Barron and 
Harsison answer also by telegram on-the 25th of the 


the subject of this bottomry bond, and the question 
arises whether in all these circumstances he had a 
right to instruct the roaster, lihrough his agents, to 
bottomry the ship as a security for his, the bond- 
holder’s, advance of money. It is not necessary to 
assert, as a proposition of law, that in all cases the 
bondholder, or even the master, must communicate 
with his owner before a bottomry bond be entered 
into; or that it is necessary that the bondholder 
should communicate with the first mortgagee. 
Neither of these propositions is required to sustain 
the judgment which I am about to pronounce, and 
which is confined to the particular facts and cir- 
cumstances of this case. Having regard to them, I 
think there was a duty incumbent upon the bond- 
holder of communicating M’ith the owner before the 
bond was entered into, and that this duty was not 
taken away by the fact that the owner was insol- 
vent, a fact which was much pressed upon me by 
the counsel for the bondholder. For the owner 
might have thought it expedient to endeavour to 
raise the money, either through his creditors, or 
from the first mortgagee who was close at hand, 
or from some other source : and I cannot lay out 
of ray consideration the fact that by this bond the 
second mortgagee, who is a lender, does practically 
render the vessel liable to pay a premium of 30/. 
per cent, before the first mortgagee can be satisfied 
I pronounce against the validity of this bond, with 
costs. 

Attorneys, Wright and Venn, agents for W. Nor^ 
ris, Liverpool, for bondholders. 

Proctors, Clarkson, ISon, and Greenwell, for defen- 
dant 


Feb. 7 and 8, 1870. 

The Elizabeth. 

The Adalia. 

Collision in river-— Vessel aground— Duty of 
approaching vessel. 

Where a steamer coming up a river during a high spring 
tide, and late at night, after passing a schooner also 
coming up the river, took the ground, and lohilst 
aground was subsequently run into by the schooner 

Held, that, even assuming the steamer to have been 
QOOyds aHead when she grounded, it was not the duty 
of the schooner, under the circumstances, to have 
dropped her anchor, with ' the view of avoiding the 
collision, and that the steamer was solely to blame. 

This was an appeal frost a decree made by Mr. 
R. M. Kerr, the Judge of the City of London 
Court, in a cause arising out of a collision in tho 
river Thames, betiveen the brigantine Elizabeth and 
the screw steamer Adalia. The court below having 
held the Elizabeth solely to blame, she now apiiealed 
from that decision. 

Dr, Deane, Q. C. and Edwyn Jones, for appellants. 
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Butt, Q. d. and Webster, for respondents. 

The facts of tho case are fnlly set out in the 
judgment. 

Sir R. Phillimobe. — entirely assent to some 
observations made by Mr. Butt, that with regard to 
all these appeal eases, the course which the court 
ought to pursue is, where there is a nice balance of 
evidence, and the court above may be of opinion 
that it preponderates one way, while the court 
below, in giving judgment, considers it preponde- 
rates the other, the Superior Court should be 
very reluctant indeed to distuiti the sentence of the 
inferior court; and where the question is to be 
determined with any reference to the demeanour or 
conduct of the witnesses, again the appellate court 
should be reluctant to interfere with the judgment 
of the court below. It appears that the Elizabeth 
was going from Ifartlppool to London with a cargo 
of coals. She had a crew of seven hands, all told. 
She had four men in a boat, which, 1 think, when 
somewhere below the Fishguard, she put out for the 
purpose of keeping the ship with steerage-way. She 
had a waterman at the helm, the captain was forward 
on the deck, and the mate and a lad were on deck. 
There was a high spring tide running at two knots 
which is an important point in the case. The wind 
was S.S.W. The length of the Eliz ibeth was 80 or 
00 feet. The Adalia that evening had taken a pilot 
on board at Gravesend, and she first sighted the 
Elizabeth rather below Woolwich Pier. The Adalia 
drew 15ft. forward and I7ft. aft. Her exact speed 
perhaps it. is rather difficult to gather from the evi- 
dence, but she was going about a knot and a-half 
faster than the Elizabeth, which was going a knot 
and a-half. She passed the Elizabeth somewhere 
below Woolwich Pier, by the School Ship, on 
her port hand, and by misfortune ran into the 
shoal on the opposite side of the river. It was 
eleven o’clock at night, in the month of June. 
She said that she took down her side lights, and 
remained with her masthead light up, in order 
to signify that she was not lying in a condi- 
tion to move. Tho Elizabeth ran into her in 
the following manner, as stated in the Adhilia*s log : 

She ran into her starboard gangwaj^, carrying away 
several stanchions, 10ft. moulding, bowsprit, and 
all the gear attached, and other damage.” After 
coming starboard side to starboard side— that is to 
say, the stern of the Elizabeth to the stem of the 
Adalia — she came round under her bowsprit, and for 
some little time was port side to port side. What 
became of the boat is not exactly clear, but some- 
how or other the rope was parted, and she got away 
from both the vessels. Upon the evidence laid 
before him, the learned judge, and the assessors 
who assisted him with their advice, have come to 
the conclusion that the Elizabeth was alone to blame 
for this collision. One of the nautical assessors 
appears to have differed upon what was considered 
a very material point in the court below— viz., the 
distance at which the Adalia was ahead of the 
Elizabeth just before the collision happened, after 
she had run ashore on tho other side. The learned 
judge of the court below founded his decision, 
as it appears to me, upon this view of the 
law, that from the facts which were tendered, 
according to the evidence which he believed on be- 
half of the Adalia, it was the duty of the Elizabeth to 
have droi^d her anchor, and thereby to have 
avoided the collision. The learned judge of the 
court below acted upon the belief that there was 
800yds. distance, and between eight and ten minutes 
in point of time, which separated the two vessels 
from the time when the Adalia ran aground to the 
time of the collision. It is not my disposition at 
all to adjudicate upon this case with reference to , 
minute and exact measurement either of time or 
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distance ; and though I have been furnished with a 
very careful statement from the nautical gentlemen 
who assist me on this occasion, which would lead to 
a contrary inference from that which was adopt^ 
by the learned judge and the assessors in the court 
below, I am not about to decide the case before me 
upon those grounds. I will assume that there was 
the distance which the Adalia alleged, that she was 
dOOyds. ahead of the brig when she grounded, tho 
tide was a high spring tide, and the Elizabeth was ad- 
vancing all the while. It appears to me that, upon the 
state of facts sworn to by the witnesses on behalf of the 
Adalia with respect to the distance, it was an error 
in law to hold that it was the duty of the Elizabeth 
to perform the manoeuvre which I have mentioned, 
and thereby, as it is alleged, to have avoided the 
collision. It is j ust possible that in the most aus- 
picious circumstances, in broad daylight, and with 
a full knowledge of what was going to happen, the 
Elizabeth might have been in that condition, with 
regard to her crew, that by dropping her anchor 
she might have avoided the collision, though on 
that point the Elder Brethren of the Trinity House 
who assist me are extremely doubtful ; but when it 
is remembered that the steamer had passed the 
brigantine in the way which I have described, at 
eleven at night, and, at a very short distance from 
her, had run aground on the opposite side, there was 
no obligation -whatever upon the Elizabeth to make 
the manoeuvre in question. She had received 
nothing which could be considered, at least hav- 
ing regard to the circumstances of the case 
as a warning of the condition in which the 
steamer was placed, nor, as 1 have said, if she 
had received that warning, could she, in the state 
in which she naturally was at that time, have 
avoided the collision by dropping her anchor. The 
learned judge seems to have been of opinion that 
there was not a proper look-out kept on i^ard ; bat, 
looking at the evidence, the court would come to a 
different conclusion. I am wholly unable to see 
upon what grounds it was that the learned judge 
concluded there was not a look-out on board the 
Elizabeth. He seems, indeed, to have rather inferred 
there was not a proper look-out from the fact of her 
not dropping her anchor, which he thought it would 
have been her duty to have done if she had had a 
proper look-out. Having regard to all the circum- 
stances of the case, and having the full assent and 
approbation of the Elder Brethren of the Trinity 
House, I find myself compelled, assuming the facts 
to have been such as the learned judge proceeded 
on, to pronounce in favour of the appellants in this 
case, and to reverse the sentence of the court below, 
with costs. 

Solicitors for the appellants. Lawless and Nelson. 

Proctors for the respondents, Di/ke and Stokes. 
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Reported by F. 0. Cbcxp, Esa., Banister-«t-Law. 

GALWAY (TOWN) ELECTION PETITION (a). 
(Before Keogh, J.) 

Thursdajf, Feb, 25, 1869. 

General intimidation— -Undue influence of ministers <if 
sects — Legitimate and illegitimate clerical influence, 

A general refusal by bishops and clergy of the solemn 
rites of the church to persons on account of their 
votiiw or not voting in a particular way, will avoid 
na ^tion. 

But the court recognised the full right of the Roman 

(•) This osss coEOladss the series of Eleotton Petition 
Reports for 1809.; 
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Catholic clergy to address their congregations ; to ad- 
vise them to canvass the merits of the candidates ; to 
tell them that one man\is for the country and another 
against it; that one man is for a church which they 
think ought to be disestablished — so long as there is 
nojday upon the superstitious feelings of the people^ 

The ruling in the Dublin case affirmed^ namely^ that 
general bribery and general treating will invalidate an 
election^ though not directly traceable to the candidate ; 
and that general intimidation^ whether lay or ecclesi- 
astical will upset every election at which it is 
practised. 

The case of Iluguonin v. Bascley (coram I^rd Eldon 
1807) cited and applied. 

This was a petition against the return of Lord 
Lawrence and Sir E. Blenncrhassett, and contained 
twenty-eight clauses. The question ultimately re- 
solved itself into a single issue respecting clerical 
intimidation, upon which judgment was given as 
follows : 

Keooh, J.— I now come to what has been not 
improjHjrly called by my learned friend Dr. Seeds 
the great constitutional question in this case, that 
is, the question of undue influence practised, in the 
words of the Act Of Parliament which I shall read, 
on behalf of the sitting members. The words of 
the Act are most precise, not leaving things at 
large or in any uncertainty, but going into the most 
specific detail. I refer to the 5th section of the 
17 & 18 Viet. c. 102. I had to consider this ques- 
tion very anxiously in another place, at the Drog- 
heda election, in which, beyond a doubt, undue 
influence was practised by laymen and by ecclesias- 
tics, and I so declared. “ Every person who shall 
directly or indirectly, by himself or by any other 
person on his behalf, make use of or threaten to 
make use of, any force, violence, or restraint, or in- 
flict or threaten the infliction by tiimself or by or 
through any other person, of any injury, damage, 
harm, or loss, or in any other manner practise in- 
timidation upon or against any person, in order to 
induce or compel such person to vote or refrain from 
Toting, or on account of such person having voted 
at any election, or who shall, by abduction, duress, 
or any fraudulent device or contrivance, impede, 
prevent, or otherwise interfere with the free exer- 
cise of the franchise of any voter, or shall thereby 
compel, induce, or prevail upon any voter cither to 
give or to refrain from giving his vote at any elec- 
tion, shall be deemed to have committed the offence 
of undue influence, shall be guilty of a misdemeanor, 
making him liable to the punishment of fine and 
imprisonment, and shall also be liable to forfeit the 
Bum of 50/. to any person who shall sue for the 
same, together with the full costs of suit and, by 
a clause in another Act of Parliament, “shall 
render the seat of the member void on whose be- 
half that undue influence is used and if it is used, 
and is found by the judge trying the offence to.have 
been used (as it was found by me in the case of the 
trial of the election petition for the borough of 
Drogheda) by himself or his agents, the member is 
incapacitated from again seeking the suffrages of 
that constituency during the then existing Parlia- 
ment.^ That is the definition of undue influence 

f iven in the Act of Parliament. My learned friend 
>r. Seeds reminded me that in the case of the trial of 
the election petition for the city of Dublin, I Had 
given a short exposition of what I considered to be 
the law upon these subjects, and on referring to 
them I find that I said this : “ I say that general 
bribery will invalidate an election, even though it be 
not directly traceable to the candidate. 1 say that 
general treating will invalidate an election, even ^ 
though it be not directly traceable to the candi- : 
date and I say, above all things, that general j 
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intimidation and undue influence, whether it is lay 
or ecclesiastical, whether it is the ecclesiastic of one 
persuasion, or whether it Is the ecclesiastic ^ of 
anotlier ; whether it is the Protestant Episcopalian 
minister, or the Presbyterian minister, or the 
Koman Catholic priest, or the minister of any 
other of those innumerable sects which I believe are 
to be found existing over tho face of the world, 
will upset ever^ election at which it is practised.” I 
see no reason to qualify in any way a single word 
which I stated in that judgment. That I believe to 
be the law, as laid doxfu by the greatest authorities, 
and of that I believe no happier exposition was ever 
given than in the celebrated argument of Sir Samuel 
Romilly, in the case of Huguenin v. Baseley, in 
the year 1807, before Lord Eldon, in tho Court of 
Chancery of England, as to which I think it is re- 
corded' that Lord Eldon, years afterwards, stated 
that tho words of that greart jurist were “still 
ringing in his ears.” It will not, therefore, be out 
of place that I should adopt the splendid language 
and diction of that great jurist, as containing a 
true and admirable exposition of that which consti- 
tutes undue influence when practised by ecclesi- 
astics. The case of Huguenin v. Baseley did not, 
of course, relate to an election, but it was a suit 
brought in Chancery to set aside a settlement 
made voluntarily by a widow upon a clergyman 
and his family. That settlement was set aside as 
having been obtained by undue influence and 
abused confidence by the clergyman as an agent 
undertaking the management of this lady’s 
affairs, and it was so set aside upon principles 
of public poltey and utility. Sir Samuel Romilly 
speaks in his argument of this undue influ- 
ence. I adopt his words as* marking what I 
conceive to be the limit between due and undue 
influence, and. I shall proceed, when I have read 
those words, to refer them to the case now in ques- 
tion. “ Undue influence will be used if ecclesiastics 
make use of their power to excite superstitious 
fears or pious hopes, to inspire, as the object may 
be best promoted, despair or confidence ” (that is, to 
inspire despait or confidence, in order to obtain their 
own objects, be tiiey what they may), “to alarm the 
conscience, by horrors of eternal misery, or support 
the droopipg spirits by unfolding the prospect of 
eternal happitfess — that good or evil which is never 
to end.” Now, what is the necessary consequence if 
that is a true version of influence ? Is it that the 
influence of the clergy is to be excluded ? I say not, 
A question was put to the Bishop of Galway by the 
learned counsel who cross-examined him : “ Did 
you say that if thq people were estranged from their 
clergy, and were not obedient to their clergy, they 
would c8cai>e from all legitimate authority ? ” Ana 
the answer is, “ I did.” I say so too. Differences of 
religion will prevail to the end of the world, as they, 
have prevailed* from the very first hour of Christi- 
anity ; but, I say, it is idle to put forward the pro- 
position that it is desirable in any country that the 
people shall be free from the influence of their clergy. 
To be a good citizen there must be a religious senti- 
ment ; and if you release the people from the influ- 
ences, I say the legitimate influences, of their clergy, 
you set thenr at sea upon the billows of every kind 
of infidelity; and they will become as indifferent to 
the civil as they have been to the religious authority. 
Those are my sentiments ; they are perfectly con- 
sistent with, they are ingrained in, authority itself ; 
and so far from shaking the edifice of temporal power, 
and of temporal peace, they go to maintain both. But 
the question is, has undue influence been used, 
and has influence. been unduly used? And there 
no more difficulty in answering that in 
the case of ecclesiastical than of civil influence. 
The same test must be applied to it, and that 
the reasoning of the human mind. Then 
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let me approach this particular case, and let me 
ask myself this question, Has there been undue 
influence? In the first place it was said rather 
hastily, and 1 am sure without meaning, to argue 
such a proposition, that if the priest uses influence 
at all the election will be void. Tfie B6man 
Catholic bishop in this country is not represented 
at the council table, where I frequently have the 
pleasure of meeting archbishops- and bishops, of the 
Protestant Establishment ; the cassock and the lawn 
sleeves of the House of Lords are not worn by 
him ; he is and remains in the eye of the law a 
commoner, and as a commoner he must find his 
representative. The Legislature and the law have 
given him a vote, and have entitled him to vote, 
and he has a ’tight to exercise that privilege. The 
minister of the Protestant Episcopalian religion has 
the same right, and no less ; the minister of^^the 
Presbyterian, religibn»bas the same; the latialdrd 
has his vote, and his tenants have their votes ; and 
is it to be said that the landlord is to use no influ- 
ence with his tenants ? 1 deny the proposition alto- 
gether. I say it is right and becoming that a land- 
lord should use bis influence with his tenants ; and 
so long as he does not exercise that influence in an 
illegitimate manner, no steadier, or safer, or more 
legitimate influence can be used. The public press, 
which is now almost one of the estates of the realm 
fromitsgreatandamazingpower, from day to day and 
from hour to hour exercises its influences upon every 
constituency; and no one would presume to say 
that the public press should not put forth its tre- 
mendous powers, to advise, to lecture, ofteYi to con- 
trol the people ; because if you were to place limits 
upon that power the public benefit would be dis- 
regarded, and the freedom of the press Would be 
destroyed. Then, I ask, are the only persons In the 
community who are not to be at liberty t6„exercise 
their legitimate influence the bishops add clergy of 
the Roman Catholic Church ? I meet 'Wdth a posi- 
tive negative any such assumption ; bul^s I saicPI 
before, that influence must be legitimately exer- 
cised. 1 hold in my hand the report of sniase in 
which the election for a neighbouring county, the 
county of Mayo, was contested in P^Uapient^ 
fore a committee of the House of Comriullli^ in the, 
year 1853. There certain electors for chat county 
petitioned against the return of the prejiept meinber 
far that county, Mr. George Henry Moore, ^n^J^J^e 
late member for that county, Colonel Gerp Ooumey 
Higgins. The seat was contested, evidence Was 
given, and the committee came to this*reK)lution: 

That it appears from evidence giveir before the 
committee, that there was great abuse of; spiritual 
influence on tike part of a great body of Roman 
Catholic priesthood during the last electfpa for the 
county of Mayo.” ^hat committee wpd^mTOsed 
of no ordinary men ; the chairman was Lord Harry 
Vane, a most distinguished member of F^liament; 
one of the members was Mr. John Gebrte Philll- 
more, the member for Leominster, one ablest 
lawyers in the House of Commons, and anC^er was 
Mr. Clive, a vbry able man ; and they arrijed at the 
resolution which I have read, ** that there was great 
abuse of spiritual influence on the part ^ a great 
body of the Roman Catholic priesthood^ okiring the 
last election for the county of Mayo,” and yet they 
declared the members to have been duly elected as 
knights of the shire. I do not mention this as ex- 
pressing my concurrence in Uie dedsion. I think 
that if I had come to the conclusion that there was 
great abuse oi spiritual influence on the pert of a 
great body of the Roman Catholic priesthood, 1 
should have also arrived at the conclusion that the 
representatives were not duly elected. Amongst 
that committee there was not one single Roman 
Catholic gentleman, all the members being of the. 
Protestant persuasion.; and yet they, hamg had 
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that evidence before them, did not think that that 
abuse of spiritual influence had gone the length of 
invalidating the election. I come now to a case of 
M oroosite ;kind. In the year 1857 Colonel Gore 
Ouseley Higgins was the unsuccessful candidate 
for the representation of the county pf Mayo; he peti- 
tioned against the sitting member, Mr. George Henry 
Moore, and the petition complained of every descrip- 
tion of intimidation, and of every description of undue 
influence. A very full report of the Case is given 
in 1 Wolferstan and Dew’s Election Cases, 1857—8, 
[The learned judge referred fully to the particulars 
of that case, and proceeded :] Upon that evidence 
the committee came to the conclusion ** that George 
Henry Moore, Esq., was, by his agents, guilty of 
undue influence at the last election for the county 
of Mayo. That undue influence and spiritual in^ 
midation” prevailed to a considerable extent at the 
last election for the county of Mayo. That in the 
exercise of such undue influence and spiritual 
intimidation the Rev. Peter Conway and the J^v. 
Luke Ryan were so prominently active, that the 
committee deem it their duty specially to report 
their conduct «> the House in order that such 
steps may be taken as may seem to the 
House to be proper and necessary.” Of course, 
the gentleman who was so unseated was unable to 
offer himself to the electors again durjng the whole 
of that Parliament. There is a cue of undue 
influence proved to the satisfaction of any man on 
earth, and there is a case in which it was acted 
upon by the House of Commons, not shilly-shally- 
ing with resolutions condemning spiritual undue 
influence, and leaving the member tq hold hi# seat, 
but finding undue influence to have been exercised, 
and arriving at the legitimate and logical conclusion 
that the member should not retain his seat. Look- 
ing at it in that light, let us approach this case. 
Has there been such undue influence as ouglit to 
avoid the election in this case ? Xf there has, the 
higher the person who used it the more fearlessly 
he ought to be dealt with. I care not whether he lie 
curate, parish priest, administrator, bishop, or arch- 
bishop. 1 cannot go higher than that in thia 
country ; but if undue influence at an electicm vrere 
proved before me to have been exercis^ within the 
limits of the law and of my own seasdli, consulting 
as to the proper deductions to be drawn from the 
facts, I would, without the slightest hesitation in the 
world. And that to have been an undue election ; and 
let the persons who have brought that state of things 
about, whenever it occurs, deal withthe consequences. 

In this case every description of charge, has tnnen 
made against the Roman Catholic i61ergy, 
have been charged, in the statement of my friend 
Mr. Heron, with having refused ti|e rites of the 
Church, in order to influence votes at this election. 

If that had been proved in a single case, t would 
have avoided this election ; I would not have hesi- 
tated one moment about it. If a single elector— the 
most miserable freeman that crawls about this town 
— ^bad been refused the rites of the Church in ordw 
to compel him to vole, or because he had voted, mr 
because a member of fats family had voted, in a 
particular way, I would have avoided this dfebtion 
without the least hesitation; bul^. I hate neyeT\ 
known of such a thiflg being done in this country. 

I am perfectly satisfied that the eminent, ecdle- 
siastic who gave his testimony so frapkiy upon 
that table would countenance ho such nrooedure» 

I said when the bishop was examined that what- 
ever inferences we might draw from fhe ttsti* 
mony of the right reversjnd innate, no man' could 
deny him the justice of, saying that'he had frahkiy 
told what was passing id his mind, without regard 
to conseqfiences. I am certain that he would never 
let near him the abominable idea of making the 
sacred rites and mysteries of his Church subservient; 
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to political purpooea. But the charge was made, 
and a more fearful charge I know not of ; and let 
me say that it was one which ought not to have been 
hazarded without a belief in its truth, and that it 
would be supported in proof. In these petitions I 
make every allowance for human fraility and for 
human passion; but I say that where a great 
body of men, holding a position of the highest 
importance in the midst of a Boman Catholic 
congregation, headed by a bishop distinguished 
for great talent, refuse the most solemn rites 
of the Church to persons on account of their 
voting or not voting in a particular way, such 
action on their part will, and ought to, avoid 
an election. But I say that such a charge against 
such men, or against any men, ought not to have 
been hazarded unless there was forthcoming some 
evidence of it ; and in this case there was not one 
particle of evidence offered to prove the statement. 
It was said that the clergy threatened privation of 
the rites of the Church. There is not a particle of evi- 
dence of anything of the kind, not a suspicion of it. 
The intimidation is divided by Dr. Seeds into 
spiritual intimidation practised by the bishop upon 
his clergy, and by the clergy, under his dictation, 
on the people. I am not here as a censor of the 
manners of the ecclesiastics of my own or any other 
church ; that is not my province. I have merely to 
inquire, just as any other judge would do, no matter 
what his religious belief might be, whether the 
spiritual influence of the Roman Catholic clergy 
was brought to bear unduly upon the minds of their 
congregations, so as to deter them from the free use 
of their franchise? I may entertain, and I do 
entertain, opinions about some of the transactions 
disclosed in this case ; and I must say that they do 
not coincide with those which evidently were enter- 
tained by a bishop of my own church. I do not 
approve of the most sacred mystery which is known 
to the Roman Catholic Church, or to every Christian 
in the Roman Catholic Church — that sacred and 
solemn mystery in which every true l^man Catholic 
believes that the sacrifice of Ci^iyary is repeated in 
the atoning blood of our Saviour— being suspended 
to deliver a political discourse — of the devout minds, 
whose hopes and expectations are bent upon the 
celebration of that sacred rite, being diverted or 
confused by the brawl of an election battle. 
But, exercising my own opinion, I gave it 
there ; it is duo to the right reverend prelate 
to say that he never preached himself until 
the sacrifice of the mass had been concluded; 
but not so with other clergymen. It is described, 
■as we Roman Catholics all understand, that after 
the first Gospel, the celebration of the mass was 
suspended, in order to lecture the people upon the 
subject of the conflicting claims of the different 
^ndidates. I think it would be well, even, if the 
House of God were not made a place for delivering 
political discourses at ail ; but I pass that by as a 
matter of trifling importance. I recognise the full 
right, of the Roman Catholic clergy to address' their 
.epngregations ; to advise them to canvass the merits 
candidates ; to tell them that one man is for the 
country, and that another man is against the 
country; and to tell them that this man is in 
favour of a church establishment which they think 
is mOrO for the benefit of the people to have dis- 
established ; to tell them that another man, though 
a RSoman Catholic in profession, is yet playing 
the game of another candidate who is against the 
interests, in that respect, of the Boman Catholic 
population ; nay, more, 1 would not hold a very 
hard* and fast line as to language which, in excited 
times, might bO used by Boman Catholic eccle- 
siastics or by civilians. They may be impatient; 
they may be zealous ; they may be wrathful, pro- 
vided they do nut surpass the bounds of what is 


known to be legitimate influence. I heard nothing, 
as reported in the discourse of the right reverend 
prelate, which at all surpassed those bounds. There 
was no threat to suspend or refuse the rites of the 
church ; there was no play upon the superstitious 
feelings of the people. 

The learned judge found, therefore, that the re- 
spondents were duly returned, and that corrupt 
practices had not extensively prevailed. 
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COURT APPEAL IN CHANCERY 

Reported by % Bbooksbaxr and E. Stewart Roche, Esqrs., 

, Barriaters-at-Law. 

Fridayt Jan. J4. 

(Before Lord J ustice Gifpard.) 

Morris v. Weight. 

Cop^rujhi—^lJinctory — Compilation-^Piracy — Injunc^ 
tion — Molioyt for^ before publication of defendants 
work, . ^ 

Although the is^ as laid down in Kelly v, Morris, 
14 L. T. R<^. N. S. 222, that in such works as a 
Directory a^ter compiler is bound to set about doing 
for himself that which the first compiler must have 
done, and must, in the case of a road-book, have 
counted the milestones himself, and in the case of a 
map of a ney>ly discovered district, must have gone 
through tJw fi}hole process of triangulation, and may 
use a previous work only to verify his own calculations, 
and as iwMb^s v, Ashbee, ll) L. T. Rep. N. S. 560, 
that the coinpiler of a directory may not cut a series of 
slips, or toKe the names, from an earlier work, and 
use them in jointing his own, even though he send per- 
sons with the slips to the several addresses to ascertain 
their accthhacy, yet when slips were cut out of the 
plaintiffs hook only to guide the defendant as to the 
persons oh whom he should call, it was 

Held, that the d^endant was doing no more than he was 
authorised^ am 

And where a mfendant had for a time made an impro- 
per use of hha plaintff's prior publication, and was so 
usina it at the date of a aecision in another suit which 
estabhshedffhe illegality of suck use, and upon that 
decree desisted therefrom, but proceeded with prepara- 
tions for pvXiHshinq his own work, of tvhich prepara- 
tions the plaintiff became aware by means of informa- 
tion derived from a person who had been in partnership 
with the -defendant', and the plaintiff thereupon <U 
once and befbre any publication by the defendant filed 
a bill and moved for an injunctiofCit was 

Held (jaffirmiyig the decision of James, V. C.), that 
no interlocutory iryunction could he granted, as on pub- 
lication it might appear that no improper use had 
been made^ the ptaintff*s work. 

Ibis irasjM appeal by the jdaiatiff against an order 
of James, V.C., dissolving, on the motion of the 
defendants, un injunction which had been granted 
restraining the defendants until the hearing of the 
cause, or further order, from printing, publishing, 
selling, deiiveiing, or otherwise disposing of the 
said projected' book, called the Handbook or Manu- 
facturers’ and Exporters* Directory of Great Britain, 
or any part thereof, or any other book in the com- 
pilation of which cuttings from the plaintiff*! 
book called the Business Direetory of London have 
been used, or ray o<^ or copies thereof, and from 
pnntlng or oopjdng any editions of the pUuntiiTs 
said book, or ray part' thereof, and from in any 
manner using the same, or ray copy thereof, or 
extract therefrom, in the preparation of any future 
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edition of their said projected book, or any other 
directory, handbook, or similar work.” 

The 1:^1 stated that in the year 1862, the plaintiff 
composed and printed and published a book called 
the Business Directory of London for 1862 — 1868, 
containing the names, addresses, and trades, or occu- 
pations of the merchants, traders, and other persons 
carrying on business or residing in London and parts 
adjacent ; that the production of this book had cost 
the plaintiff much study and labour, and a large 
sum of money, many persons being necessarily 
employed by him to ascertain b^ person^ inquiry 
the particulars mentioned ; that in every year since 
1862 ho had published a new edition of that book, 
and had in the year 1868 added an appendix of 
merchants, traders, and manufacturers in the 
provinces ; that his book was made the medium for 
advertisements by manufacturers and tradesmen in 
London and the proirinces, and that of these persons 
such as desired to have a further description of their 
trades or businesses than was given in the general 
heading under which they were classed were entitled 
to have such fuller description called “ extra lines ” 
inserted immediately after their names upon pay- 
ment of an equivalent 8U|||i to the plaintiff, and they 
would also advertise th^r goods or wares at the 
end or in the body of the work upon payment ; that 
by these “ extra lines ” and advertisements the 
plaintiff had made a large profit, and that the copy- 
right of all the editions of the book vested in the 
plaintiff as the registered proprietor, and he had 
entered such editions at Stationers’ Hall ; that 
amongst the persons employed by the plaintiff as 
canvassers for the edition of 1868, were one William 
Henry Franklin, and the defendants, George Taylor 
Wright, and Frederick Wadkin Sternberg, all of 
whom had for some time been in his service, and 
were acquainted with the plan of the plaintiff’s 
book, and his method of canvassing for subscrip- 
tions and advertisements; that soon after the 
edition of 1 868 was published, the three persons last 
named left the plaintiff’s service, and in April 1868 
entered into partnership as directory compilers and 
publishers under the style of “ Wright and Co. of 
Bristol,” and commenced canvassing for a new 
directory to bo published by the/fl to bo called the 
Western Shipping and Commercial Directory, but 
the title of which was soon afterwards changed to the 
Handbook or Manufacturers’ and Exporters’ Direc- 
tory of Great Britain ; that the plaintiff began his 
preparations for his edition of 1869 on the 21st July 
1868, but that his canvassers found reason to believe 
that Messrs. Wright and Co., guided by cuttings 
from his 1868 edition, had called on a very large 
number of his customers, and forestalled a large 
number of his orders, but that the plaintiff was 
unable to obtain at that time legal evidence of the 
manner in which they were operating ; that he had, 
however, recently discovered as a fact that Wright 
and Co. had printed his book in preparing their own 
by cutting up into slips copies of the plaintiff’s book 
for 1868 with its provincial appendix, and these 
slips containing names and addresses wei% pasted 
on printed canvassing forms issued by Wright and 
Co., and were taken by them or their canvassmrs as 
guides to the houses named therein, and the persons 
or firms named in such slips were solicited by 
Wright and Co. to pay to them their charges for 
reprinting such slips in the |)rojected directory and 
for extra lines and advertisements, and also to 
purchase the said projected directory ; that in this 
way Wright and Co had received sums of money, 
instances of which were mentioned in the bill ; that 
in a similar way Wright and Co. had used 'slips 
from a work published by Messrs. Ashbee and Co., 
which was itself printed from the plaintiff’s work, 
and bad been restrained by a perpetual injunction 
in Nov. 1868: (see Morris v. Ashhosy 19 L. T.JI^p. 


N. S. 660) ; that the slips thus pasted on the forms 
were afterwards written out, and the manuscript or 
copy from which the projected directory was 
to be printed was thus prepared, and the plaintiff 
charged that Wright and Co.’s projected directory 
was a gross piracy of bis own work, and that it was 
impossible to sever the parts which were original 
from those which were pirated ; that Franklin had 
ceased to be a member of the firm of Wright and 
Co., who were ** preparing for the speedy publication 
of the projected directory,” and bad in fact an 
edition of 1600 copies in the press. The bill prayed 
an injunction in the terms above mentioned, and 
an account of sales. 

The affidavit of the plaintiff supported the state- 
ments of his bill, and Franklin detailed the mode in 
which the plaintiff’s work was used by Wright and 
Co., and stated that the materials for their directory 
had been supplied to a great extent from cuttings 
taken from the plaintiff’s book and the work of 
Messrs. Ashbee and Co., and another witness exhi- 
bited some of the cuttings so qsed by the defen- 
dants. 

The affidavit of the defendant Wright after ques- 
tioning the copyright of the plaintiff in his work, 
and stating that his firm had began an independent 
canvass for the country in June 1868, and jfor 
London in Nov. 1868, proceeded as follows : 

13. Before the decision in this honourable court made in 
the case of Morris v. Ashbee, and knowinir the usual practice' 
of the plaintiff, and the instructions which were uniformly 
given to his canvassers by him. we had no doubt but that 
we had a right to use cuttings from any copyright directory 
or other work for the mere purpose of ^imng ourselves or 
our canvassers to the houses of the different manufacturers 
and traders, so long as we made no other use of such 
cuttings, and obtained from such persons themselves their 
names and addresses and any additional entries or other 
matters which they might wish to have pifUished in 
our projected work — that is to say, so long as we abstained 
from copying any mrt whatever of such other works into 
our own work, and inserted in our own work nothing but 
matter obtained originally from our subscribers and 
patrons. 

In paragraph 14, he stated that his firm arranged 
that lists should be made out of the principal manu- 
facturers and merchants of the different towns to be 
canvassed, to be supplied to the canvassers, “ but 
we'gave strict directions to'our canvassers to use the 
lists supplied only as guides to the residences of the 
persons therein . named, and for no other purpose 
whatever.” He said that the lists were taken 
from different sources including the works of the 
plaintiff and of Messrs. Ashbee, as to which latter 
no adverse decision had then been given ; but he 
said that the names taken from those two works 
were very few, and that the entries of names in 
Wright and Co.’s work were far more numerous 
than those in the said two works. 

In paragraph 16, that on the decision on the llth 
Nov., 1868, in Morris v. AshheSy he and his partners 
resolved “ to abstain altogether in the future from 
using cuttings for any purpose whatever that in- 
structions were accordingly given to their servants, 
and that to the best of his belief no cuttings what- 
ever were afterwards used in connection with their 
projected work. 

The 16th paragraph was this : — 

i; The course of business of myself, my partners, and oiur 
canvassers respeotiv^y, was, upon calling on the different 

S ersons canvassed, to show them a form printed on the 
aok of a spedmeu of our intended work, and to canvass them 
for an order to insert their names, business, descriptions, 
or Other matters proposed to be printed in our work, and, 
if snocessful in gating an order, to get the person or per- 
sons giving the same to fill up the form presented to him or 
them, or w furnish a hill-head, oiroular, or card of his or 
their own firm, fttitn which su<m names and extra matter 
were to be taken. If such persons declined to jiayanywmg 
they were sequested to give authority to insert them 
names only in one work, for which we required no paymrat, 
and were asked to give a cud as evidence of such auuiority 
having been ^ven. [Then he produced two buMles of 
pspers, whioh weraTthe forms used as aforesaid and filled up 
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by the persons canvassed, or filled up by the canvassers 
respectively from Information directly given by the persons 
canvassed, and also four boxes of cards were nroduced con* 
tabling some thousands of cards received nrom the can- 
vassers, and he proceeded :3 I superintend the compilation 
of our intended work, and to the best of my knowledge, 
information, and belief not a single name, or any additional 
matter of any kind, has been copied for the manuscript of 
our work from the said work of the plointiiF, or brom the 
said work of Messrs. Ashbee and C!o. ; where in the manu* 
scr^t of our said work the names onW of persons appear, 
such names have been copied from the cards received as 
aforesaid, aud where the names appear with ad^tional 
matter, such names and additional matter have been copied 
from entries made on our own forms, or on cards and other 
documents supplied and obtained in manner aforesaid. 

17. Only a very small portion of our projected work was 
canvassed for upon the system which we at first adopted. 
The bulk of the work, that is to say about seven-eif^ths 
thereof, was canvassed without any cuttings at all. 

The defendants produced aflSdavits from several 
of their customers in corroboration of the foregoing 
statements as to the manner in which Wright and 
Co.’s directory was canvassed for. 

Franklin, in an affidavit in reply, stated that the 
manuscript for Wright and Co.’s work was formed 
up to 1868 to a very great extent from cuttings from 
the plaintiff’s and Messrs. Ashbee’s works, and that 
after that date the said cuttings were used to a very 
large extent ; that the bulk of the defendants’ work 
had indeed been canvassed for before the injunction 
in Morris v. Ashbee. 

The plaintiff having obtained an injunction ex 
parte, the defendants moved to dissolve it, and on 
the 25th Nov. 1869, James, V.C. gave judgment as 
follows “This case is substantially distinguishable 
on the materials before me, which alone I can deal 
with for the purposes of this interlocutory applica- 
tion, from Kelln v. Morris, and Morris v. Ashbee. 
The case of the plaintiff is, *• You contemplate in a 
book that you are going to bring out an invasion 
of my copyright,’ and the bill is filed quia timet. 
The plmntiff’s case is that the defendants have 
taken his book, and used it for purposes which were 
said by the court in those two cases to be an illegal 
and improper use of it. The accomplice (Franklin) 
says they used those slips in that way, and that 
that m^es up the sum and substance of the book 
which is about to be published ; the defendants 
admit that they did use these slips to a great ex- 
tent for a purpose which they thought at the time 
WM legitimate for the purpose of canvassing and 
going round to different people ; but when the court 
decided that what Ashbee was doing was illegal, they 
determined that they would entirely abandon all use 
of these slips, and they have not used them for any 
purpose since that time. I think the balance of evi> 
dence is in favour of the defendants. It seemed to be 
argued on the part of the plaintiff, that if the de- 
fendants had for a day, or a week, or a month, or 
had once done wrong, they never afterwards could 
do right ; that they never afterwards could print 
any directory, because they had once to some ex- 
tent availed themselves in a manner not sanctioned 
by this court of the work of the plaintiff. If they 
really do what they say they were going to do— to 
bring out a work in which they do not intend to 
copy any part of the plaintiff’s book— I do not see 
that 1 can prevent them, because they at one time 
used slips. for the purpose that has been stated. It 
is not immaterial to consider tha^ from all that 
uppears in the affidavits, the sole use of the slips 
was to obtain orders for paid insertions, which 
appears to me to be a perfectly legitimate use of 
them, provided they are not afterwards used for 
printing, and that ordinary and bond Jide steps are 
taken 1^ them to make the book their own direc- 
tory. Beyond what I have said, it seems to me that 
the defendant’s book is a different book from 
the plaintiff’s. . . . This question is one which 
may be more accurately determined at the hearing ; 
hut, as the case now stands, I d<^not feel myself jus- 
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tified in interfering, not knowing how 1 could com- 
pensate the defendants in damages if the plaintiff 
should turn out to be wrong. But if the defen- 
dants, when the whole matter is before the court, 
and we have the advantage of seeing the book itself 
when it is ultimately put into shape, do anything 
wrong, they and their printer will always be liable 
to make full compensation to the plaintiff, and I 
think there would be no difficulty in ascertaining 
the amount of compensation to be paid to him."’ 
His Honour^ therefore, dissolved the injunction, 
and the plaintiff appealed. 

G. Osborne Morgan, Q. C. and H. £1. ' Cosens- 
Hardy supported the appeal, relying upon 

Kelly V. Morris, L. Bep. 1 Eq. 697: 14 L. T. 

Bep. N. S. 222 ; 

Morris v. AsTtbee, L. Bep. 7 Eq. 34 ; 19 L. T. Bep. 

N. S. 550 ; and 
Lewis "v. Pullarton, 2 Beaw 6. 


Kay, Q. C. and Mark W. Hunter, for the defen- 
dants, were not called upon. 

Eord Justice Giffard said ; — It is to be regretted 
that the plaintiff shoula have brought the case here 
at the present time ; because I have no doubt that 
at the hearing full justice will be done, and that at 
the hearing, u he makes out a case, he will get any 
relief to which he is entitled. But what I have to 
consider is not what he may or may not have done 
at the hearing of this cause. Nor should I wish to 
do anything which would prejudice the decision 
that may be come to at the hearing. As far as re- 
gards the facts of the case, all I have to consider is, 
whether at this moment an injunction ought to be 
granted ; or, in other words, whether the Vice- 
Chancellor ought to have dissolved the injunction 
which he had previously granted. If one considers 
the exact state of things at this moment, I have no 
hesitation in saving that the Vice-Chancellor was 
quite right in dissolving that injunction. The costs, 
as I understand it, were to be costs in the cause. 
The plaintiff, if he is right, will have all he is 
entitled to, and I have no hesitation in saying also 
that I ought n<7t now to grant an injunction. 

J ust observe how the matter stands. First of all, 
there has been no publication ; secondly, no book 
ever was printed, about seven printed pages and no 
more have been produced ; and thirdly, if this book, 
compiled as the plaintiff alleges it to have been 
compiled, was put in a shop window to-morrow, the 
plaintiff beyond all question, if that book contained 
that which he says it does contain (the book itself 
would show the advertisements and so on which he 
complains of) would get an injunction, and he was 
in that state tha^ resting upon the Vice-Chancellor’s 
opinion, no possible prejudice could happen to Him. 
The bill itself was filed in Sept. 1869. The evidence 
relied upon is that of Mr. Franklin, and great stress 
has been laid upon Mr. Wright’s letter to Mr. 
Franklin of the 18th Nov. 1868. It is to be observed 
that Morris v. Adibee, had been decided on the Xlth 
Nov., and that op to that time the parties took a 
different view of the law to that which was laid 
down in Morris v. Ashbee, and what Mr. Wright 
writes in that letter is this : “ You have the Sheffield 
papers ; look over them and see if any of them are 
from his cuttings ; if they are, mark them, and I 
must write to the parties and get them to fill up a 
fresh form. I must have aU of them as you pro- 
mised,’* and so on. That letter of the 18 th Nov. 
1868, is unquestionably the letter of a person who 
knew the position in which he stood with 
reference /to those cuttings, and who at 'the 
time was desirous, if any of those Shef- 
field cuttings had been used bodily, as they 
were used in Morris v. Ashbee, that that should 
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be set right, and that the cuttings should be put there are certain common objects of information 
aside ; that distinct questions should be put to the which must, if described correctly, be described in 
parties, and that the parties should giro their own the same words, a subsequent compiler is bound to 
special instructions about them ; but am I to infer set about doing for himself that which the first 
(because that is what I am called upon to do), at this compiler has done. In case of a road book, he must 
stage of the cause, there being a direct conflict of count the mile>stones for himself ** — ^to stop there 
evidence between Mr. Franklin and Mr. Wright, for a moment, in this case the party has gone to the 
that it was Mr. Wright’s intention to do the very individual himself. "In the case of a map of a 
thing which, by the letter of the 13th Nov. 1868, he newly discovered island (the illustration put by Mr. 
expressed his intention not to do, or, in other words, Daniel), he must go through the whole process cf 
to do an illegal act which, if found out, would make triangulation, just as if ho had never seen any 
him undoubtedly liable? Whether he hes or has former map, and generally he is not entitled to take 
not done so is a question to be tried at the hearing, one word of the information previously published 
I have no doubt whatever that in November 1868 it without independently working out the matter for 
was his intention, at all events, to bring himself himself $o as to arrive at the same result from the 
within the 13th and 16th paragraphs of his affidavit, same common sources of information ; and the only 
and I do not think it will be very easy to arrive at use that he can legitimately make of a previous 
any conclusion as to whether he has done so or not, publication Is to verify his own calculations and 
without getting those documents which are not pro- results when obtained. So in the present case the 
duced at present, and with reference to the contents defendant could not take a single line”— that means 
of which, if not produced, 1 cannot at this stage of as I apprehend, that he could take nothing what- 
the cause at all speculate. ever — " of the plaintiff’s directory for the purpose of 

That being so, let us see what the contents of the saving himself labour and trouble in getting his 
13th and 16th paragraphs of his affidavit are, and see information.” If it goes farther than what I take 
whether there is anything in Kellt/ v. Mon'is or in it to mean, no doubt it goes beyond what the law 
Morris v. Ashbee which would render that which Mr. authorises, and beyond what the decision of the Lord 
Wright, I agree, admits in the 13th and 16th para- Chancellor and myself was the other day in Pike v. 
graphs of his affidavit that he has done, illegal. If Nicholas, It does not mean that he may not look 
there is nothing illegal in doing that which he speaks into the book for the purpose of ascertaining where 
of in the 13th and 16th paragraphs of his affidavit, a particular person livea, and for the purpose of 
t iking into consideration the state of things in this ascertaining from that book whether it was worth 
case, with, as 1 have said, no book in the market, no bis while to call upon that person or not ; but it 
intention on the part of the defendant to do any- means that he may not take that particular slip and 
thing lieyond what has been done, as stated in the show that to the x>erson, and get the authority of 
13th and 16th paragraphs of his affidavit, and cer- the person as to putting that particular slip in. 
tainly if a book were published to-morrow which Then the Lord Chancellor goes on — ^it does not rest 
disclosed on the face of it that it was to any sub- there. "The defendant from the description of the 
stantial extent copied from the plaintiff’s book, he way in which he had in the first instance compiled 
would be in no degree prejudiced by his delay, he bis business directory, seems to have known exactly 
would at once get his relief. [His Lordship then read what he might do. No doubt the expense of pro- 
the 18th and 16th paragraphs, and proceeded.] Those curing information in a legitimate way is very 
two paragraphs are perfectly specific, and no doubt great. The defendant himself has told us so, and 
the defendant admits that he used the slips that also that it was not for some years that he was able 
were cut from the book for the purpose of guiding to make it pay. But the defendant goes on in his 
him to the residences of the persons who were can- affidavit to propound a most extraordinary doctrine 
vassed. That he admits, and tit»thhig more. He as to the right of publicity in the names of private 
denies that there was any copying of any kind or residents, who had, as he expressed it, given their 
d 38cription. names for public use. What he has done has been 

Now first of all if one wanted a definition of just to copy the plaintiff’s book, and then to send 
" copyright ” at all, it could be found it one or two out canvassers to see if the information so copied 
decided cases. I believe that it was said in the was correct. If the canvassers did not find the 
House of Lords, that the true definition of " copy- occupier of the house at home, or could ^ get no 
right ” is " the sole right of multiplying copies.” answer from him, then the information copied from 
That of course means you must not copy either the plaintiff’s book was repeated bodily, as if it was 
with or without colourable alterations. That is a a question for the occupier of the bouse merely, and 
general definition of a copyright. not for the compiler of the previous directory. 

Now let us see what it was that was laid down in Further than this the defendant tells Us that he had 
KeVy V. Morris, I may observe that both in Kelly v. a number of new agents and that one of them 
Morris and in Morris v. Ashbee there was the most performed his part of the work carelessly, thus 
direct copying that possibly could be. Not only at once showing how easy it would be on the 
were the slips used for the purpose of canvassing, system adopted by the defendant, for any negli- 
but the course pursued really was, when a slip was gent agent to send^ back his list all ticked as if 
presented to the person who was canvassed, they correct, without having taken the trouble to make 
asked him whether he authorised the particular a single inquiry.” 

thing ; they proceeded to get his authority fdr the I take it that that judgment rests entirely upon 
i nsertion, and the thing was copied into the book, the facts, and I am quite satisfied from what the 
We must look at the injunction according to the Lord Chancellor said in the copyright case the other 
facts that were proved in the particular case. The day. Pike v, Nicholas^ that it was never his intention 
present Lord Chancellor says in Kelly v. Morris, to say you may not look at a directoiy for the ^ 
" I think there mjist be an injunction in the same purpose of directing you where to call. 'What he 
terms as that which was granted in Leteis v. Fuller* meant was, you are not to take a passage of the 
ton, viz., to restrain the publication of the part which directory, and go and see whether it happens to be 
are pirated, without waiting till all the parts which accurate, and, if it is accurate, bodily copy it into 
have l^en pirated, can be distinctly specified. The your directory. ^ , 

defendant has been most completely mistaken in My own judgment in Morris^ v. Ajihbee was also 
what he assumes to be his right to deal with the referred to. That judgment did not go so far as 
labour and property of others. In the case of a regards' the facts as the judgment of the 
dictionary, map, guide book, or directory, When Chancellor did. What I said was this ; "^The 



82-Yoi. xm..s.B.-SEP01iTS. THE LAW TIMES. 


[March 19, 1870. 


Chan.J The Attobnet-Genekal v. The Mayor, &o., op Halifax. [Chan. 


plaintiff incurred the labour and expense, first of 
getting the necessary information for the arrange- 
ment and compilation of the names as they stood in 
bis directory, and then of making the actual com- 
pilation and arrangement, and though each indi- 
vidual who paid might no doubt have his own name 
printed in capital letters, or with the same super- 
added lines wherever he chose, neither one nor all of 
them could authorise the cutting of a series of slips, 
or the taking of the names, as arranged from the 
plaintiff’s directory, and the use of them in the 
printing of a rival work. This brings me to JCelfy 
V. Moiris. In that case, no doubt, Morris’s can- 
vassers did moro than anything that has been 
proved to have been done by or on the part of these 
defendants, for in Kelly v. Morris, if the canvassers 
did not find the occupier of the housei, at home, or 
could get no answer from him, then the information 
copied was printed bodily. Neither the decree, 
however, nor the judgment, is based solely on, or 
confined to, this. The decree is general in its 
terms, following Lewis v. FuUarton, and the sub- 
stance of the judgment is, that in a case such 
as this no one has. a right to take the results 
of the labour and expense incurred by another for 
the purposes of a rival publication, and thereby 
save himself the expense and labour of working out 
and arriving at these results by some independent 
road. If this was not so, there would be practically 
no cojpyright in such a work as a directory. More- 
over, it is not necessary for me to define the extent 
to which the defendants might have gone, or may 
go, in using the plaintiff’s directory. What I have 
to determine is, whether they could lawfully do what 
they actually did. Now it is plain that it could 
not bo lawful for the defendants simply to cut the 
slips which they have cut from the plaintiff’s direc- 
tory, and insert them in theirs. Can It then bo 
lawful to do so because, in addition to doing this, 
they sent persons with the slips to ascertain their 
correctness?^ I say clearly not.” Therefore, it is 
quite clear in both those cases that the parties had 
gon^ very far beyond anything stated in the 13th 
and loth paragraphs of Mr. Wright’s affidavit. 
They had virtually and bodily copied from the book ; 
they had copied from the very slip ; and all they 
had done was to take the slip, and vary it, and 
nothing else. As pointed out by Mr. Wright’s 
affidavit, it is a very different thing undoubtedly. 
In Pike v. Nicholas we had this — ^two rival works 
were published with reference to the same subject- 
matter; and _we thought certainly that the defen- 
dant had been guided by the plaintiff’s book, more 
or less, to the authorities which the plaintiff had 
cited ; but it was a perfectly legitimate course for 
the defendant to refer to the plaintiff’s book, and if 
he did, taking that book as his guide himself, go to 
the original authorities, and compile his book from 
the original authorities, he made no unfair or im- 
proper use of the plaintiff’s book. And so here, if 
the fact be that Mr. Wright used the plaintiff’s 
book ^in order to guide him as to the persons 
whom it would be worth his while to call on, and 
for no other purpose, he made a perfectly legitimate 
UK of the plaintiff’s book. Of course, the law so 
laid down, no doubt, would govern this case in the 
court below, but I do not wish to say anything 
whatever to prejudice what the ultimate facts of 
this case noay be, supposing the plaintiff makes out 
such a case as he alleges by his bill ; but whatl 
do.thiok in the present state of things is, that the 
Vice-Chancellor did that which was right between 
the parties. There was no case whatever for an 
injunction, there being no book even in print, and 
no publication of any kind ; the plaintiff being in 
this position,' bevond all doubt— that if that was 
published, which he says the defendant has compiled, 
he could restrain it. 


I Under these circumstances, although I regret it, 

I I must refuse the appeal with costs. 

Solicitors for the plaintiff, Williams and James, 
Solicitor for the defendants, J, Perry^ 


Monday, Dec, 6 , 1860. 

(Before the Lord Chancellor and Lord Justice 

Gifpard.) 

The Attorney-General v. Tub Mayor, &c., 

OF Halifax. 

Practice — Withdrawal of appeal — What costs to he 
adowed to respondent. 

An appeal was pr^ented against a dect'ee made in a 
suit by information and hill. The appellants memo^ 
rialised the Attorney- General ’io withdraw his fiat, 
and he was attendea by all parties. He refused to 
interfere, and held that he had no power to deal with 
the costs of attending him. The appellants then gave 
notice that they should withdraw their appeal, and at 
once served notice of motion accordingly. The respon- 
dents asked for a direction that the costs'^ before the 
Attorney- General should be in terms inefuded in the 
costs to be paid by the appellants. But 

Their Lordships refused anu special direction, and 
ordered only that the appellants should pay all such 
costs as they would have had to pay if the appeal had 
on that day been dismissed with costs. 

This was an original motion by leave of their 
Lordships on behalf of the defendants, that they 
might be at liberty to withdraw a petition of appeal, 
which they had presented against a decree of Janies, 
V.C., they undertaking to pay to the plaintiff and 
informant such costs as by the order for setting 
down the said appeal they might be liable to pay, 
and that the deposit on the appeal might be re- 
turned to them. His Honour’s decree is reported 
in 21 L. T. Rep. N. S. 52, and by it an injunction 
was decreed to restrain a contemplated extension 
of certain works by which a stream called the 
Hebble Brook was polluted. 

The appeal «wa^ on this day about fourteen out of 
their Lordships* printed list, and it was stated that 
probably no costs had been incurred by the plaintiff, 
and it was desired to avoid all further costs. 

The common form of setting down an appeal for 
hearing is that the appeal shall be set down for 
hearing, upon the petitioners or their solicitors, sub- 
scribing the said petition, thereby consenting to pay 
such costs as the court may think fit to award in 
respect of any proceedings had (if any) since the 
decree made at the hearing. 

Bristowe, Q.C., appeared to support the motion, 
of which notice had been given, and, having stated 
the facts as above, was stopped by the court. 

Ince, for the plaintiff and informant, stated that 
until very lately an appellant could not withdraw 
his appeal; and though the modern practice had 
altered that rule, it was necessary for the court to • 
say in each case what costs were to be allowed. On 
the 8th July 1869 the Vice-Chancellor made the 
decree ; the petition of appeal was presented and set 
down on the 3rd November, and the order setting it 
down was served. The appellants then memo- 
rialised the Attorney-General to direct the with- 
drawal of his flat. This memorial was presented 
ex parte, but the Attorney-General gave notice that 
he would hear all parties on the doth November, on 
the memorial. All parties accordingly attended 
him by counsel, when he declined to interfere, but 
held that he had no power to deal with the costs of 
that application. Notice of withdrawal of the 
appeal was given on the next day. He now asked 
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that their Lordships would give special directions as 
to these costs, without which, as he alleged, tlie 
taxing master would not include them, and he cited 
Vowles V. Young, 9 Voa. 172 j 
Cunynghani v. Cunyngham, Ambl. 89 ; 
and, as to the 20/. deposit, 

Brashier v. Wyatt, 16 W. B. 182. 

The Lobt> Chancellor said. — Mr. Bristowe, 
your clients must pay all such costs as if on this 
day the appeal had been dismissed with costs, in- 
cluding the costs of this motion. I confess it ap- 
pears to me that the reason of the rule is extremely 
simple— that whereas, up to the time when that 
rule was adopted, persons who were minded 
to withdraw from a contest were obliged to incur 
the expense of preparing briefs for counsel, to 
have the matter solemnly argued, and solemnly dis- 
posed of in court, they are now permitted by the 
new system to withdraw at any time they think 
proper, with less expense incurred in simply making 
the application to the court, and submitting to the 
terms, if the matter has not been heard on its 
merits, of paying all such costs as the court should 
think fit. What more can be given to anybody 
than all the costs he would have had if the 
petition of appeal had been dismissed with 
costs ? It was not intended by the under- 
taking to put the party under any sort of 
pressure or penalty, or to do more than if the 
petition had come to a hearing and had been dis- 
missed with costs, but only to relieve him of some 
portion of the costs, which might be incurred if he 
were obliged to bring it on. Therefore the obvious 
justice of the case is, that the party shall be put in 
the same position as if he had brought it on, and 
had been directed to pay all the costs, and it is not 
because he has given an undertaking of this de- 
scription that he should pay more costs than he 
would have been compelled to pay otherwise. There 
have been some intermediate proceedings before the 
Attorney-General, as to which it appears there is a 
difficulty as to the Attorney-General granting the 
costs ; but if the difilculty. be so, it might just as 
well have been so before the case had come on 
before James, V.C. and before, the Vice-Chancellor 
had dismissed the information with costs. It would 
have been exactly the same. He would have given 
no special directions. If they were costs in the 
cause they would have to be paid for. If they were 
not costs in the cause they would not have to be 
paid for 1 think the form of order I have sug- 
gested will meet the justice of the case. 

Lord J ustice Giffabd concurred. 

Solicitors: Edwards, Laylon, and Jagues. agents 
for Ilolroyd and Co., of Halifax ; and Wdluimson, 
Hill, and Co., agents for Norris and Foster, of Hali- 
fax. 

BOLLS OOTJBT. 

Koportedby Hbmrt Pbat, Baq., Barristcr-at-Law. 

Monday, Jan. 31. 

Re The Estates Investment Company; 

Ashley’s Cass, 

Coir^ny—^Windif^^np~-^Contrihut(}ry-^Fraudiuhnt 
prospectus— Laehes. 

A., amongst a number of other persons, was induced by 
misrepresentations to take shares iHh^a company. Oh 
discovering that they had been deceioed, a number of 
the sharehoiders r^udiaied their shares and formed 
themsdues into a committee to protect them^lves, and 
agreed to he hound by the result of a representcUive 
suit instituted against the company by one of thdr 


number. A. did not join the committee, and did not 
repudiate his shares until the representative suit had 
terminated in favour of the plaintiff. He then de- 
manded hack the money which he had paid on his 
shares, but took no active st^s to have his name re- 
moved from the register of the shareholders on which 
he remained at the date of the winding-up of the com- 
pany : 

Held, that he hoCd lost his remedy by laches, and that he 

must be settled on the list of contributories. 

Adjourned summons. 

This was an application by the official liquidator 
of the above named company to settle Mr. Ashley’s 
name on the list of contributories in respect of 
thirty shares under the following circumstances : 

Ashley, amongst a number of other persons, had 
been induced by the misrepresentations contained in 
the prospectus to take shares in the company on its 
formation in February 1865. In the following June 
several persons who had applied for shares on the 
faith of these representations repudiated their shares 
and formed themselves into a committee to protect 
their interests by legal means, and to resist any 
actions that might be brought against any of them 
by the company. On their refusal to make any 
payments in respect of their shares, actions were 
commenced against them separately by the com- 
pany ; these were consolidated, and ultimately stayed 
by order of Martin, B., until thedecree should be made 
in Ross V. The Estates Investment Company, a repre- 
sentative suit which had been instituted by Ross at 
the instance of the committee to have his name’ 
removed from the register of shareholders. By an 
arrangement with the solicitor of the company it 
was agreed that the other dissentient allotteea 
should not be prejudiced by their not taking pro- 
ceedings pending the decision in Boss's case. The 
company was ordered to be wound-up on the 16th 
March 1867, and it was not till after that date that 
the suit of Ross v. The Estates Investment Company 
was finally decided by the Court of Appeal in favour 
of Ross : ( Vide 16 L. T. Rep. N S. 272 ; L Rep. 3 Eq. 
122, and on appeal 19 L. T. Rep. N. S. 61 ; L. Rep. 
3 Ch. App. 682.) 

Ashley was not a member of the committee of 
dissentient allottees, nor did he in any way join 
with them, or agree to abide by the result of Ross’s 
suit ; and he did not become a client of the solicitor 
employed by the dissentient allottees until after the 
date of the winding-up order. At a meeting of the 
company held on the 18th July 1865, he learned 
that the prospectus was alleged to contain misrepre- 
sentations ; and at the same time he heard of the 
institutipn of the suit by Ross to have his name 
removed on the ground aforesaid. He afterwards 
received a circular from the secretary of the com- 
pany, stating that arrangements had been made for 
the settlement of the questions which had been 
raised between the company and the dissentient 
allottees. 

k Ashley took no steps to repudiate his shares until 
after the decision of Wood, V.C. in Ross v. The 
Estates Investment Company (sup.') which was pro- 
nounced on the 18th Nov. 1866, and a report of 
which Ashley read in the Times newspapet. Soon 
afterwards he called at the office of the company 
and asked them to return the money which he had 
paid on his shares, but he was in reply informed by 
the secretary that the money could not then be 
repaid, as the company were about to appeal from 
tro Vice-Chancellor’s decision. His name was after- 
wards removed from the list of contributories, on 
the ground that- his case came within Pawle's case 
20 L. T.Bep. N. S. 100, 689 ; L. Rep. 4 Ch. 497, i» 
which it%ras held that Pawle, a member of the com- 
mittee, had not lost his right to have his name W- 
moved from the list of contributories by hanpg 
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avraited, under the above-mentioned arrangement 
with the company, the result of Ross’s suit. 

The present summons was taken out to settle 
Ashley’s name on the list, on the ground that he had 
lost his right to relief by iaches. 

Roxburgh, Q. C. (^Higgins with him), for the 
official liquidator, contended that as Ashley’s name 
was on the register of shareholders at the date of 
the winding-up, and he had taken no proceedings 
against the company to repudiate his shares, he 
roust now be fixed on the list. He cited 

Re The Cleveland Iron Company, Ex parte Steven- 
son, 16 W. B. 95. 

Jessel, Q. C., Swansion, Q. C., and JSveritt, for 
Ashley, contended that there was in this case every- 
thing to entitle him to be removed from the list of 
contributories ; there was misrepresentation on the 
part of the directors, there was no act on the part 
of Ashley to affirm the contract, and he had verbally 
repudiated his shares. They cited 

Be The Reece River Company, L. Rep. 4 E. & 1. 64 ; 
Scholey v. Central Railway Company of Venezuela, 
14 W. R. 786. 

Lord Romillt. — I think Mr, Ashley must be 
fixed on the list of contributories, ^e leading 
principle in all these cases is, that a man must not 
play fast and loose. It is the duty of a share- 
holder in a case like this to go and ascertain for 
himself whether there has been a misiepresentation 
or not. He attended the meeting of the 18th J uly 
1865^ and instead of joining the committee of dis- 
sentient allottees, and agreeing to be bound by the 
result of Ross’s suit, as he might have done, he did 
what amounted to nothing at all ; he remained in 
such a position that if the company proved suc- 
cessful he could have insisted on retaining his shares. 
The secretary’s reply to this application to have his 
money returned amounts to nothing; he did not 
say that if the company failed in their appeal they 
would pay. i am of opinion that this case is not 
governed by Pawle's case (swp.), but by Scholey v. 
The Central Railway Company of Venezuela (jsup.'), and 
that Mr. Ashley, therefore, must be fixed on the 
list of contributories. 

Solicitors for the official liquidator, Batt and 
Son. 

Solicitor for Mr. Ashley, H Harris. 

Jan. 29 and Feb. 9. 

Re The London, Hamburg, and Continental 
Exchange Bank. - i 

Zdlueta’s Case. 

Company-— Payment by directors ultra vires— Remedy. 

The directors of a hank instructed their broker to buy a 
r^nd number of shares in order to keep up their price 
in the market. The broker accordingly bought and^ 
paid for a large number of shares, which were trans- 
ferred afterwards into the name of a trustee for 
bank. In payment for them the secretary of the bank 
gave the broker a ticket to be delivered to the cashier 
^ direeting him to credit the brokers account at the bank 
toith the amount which he had paid for the shares, and 
his account was credited therewith accot'dingly : 

Held, that, assuming the payment to have been made 
ultra vires, it could not be disallowed in the winding- 
■ vp, as the transaction was concluded by crediting the 
brm^fs account with the amount, though it might have 
otherwise if the transaction hcul remained in fieri : 

Held, also, thcd it was iwt the duty or the busij^ss of the 
broker to construe the articles of assodation of the 
company, or to dSsctVe whether the directors were or 
were not exceeding their powers. 


Semble, that if the transaction was ultra vires, the onlg 

remedy of the shareholders was against the directors- 

personalty. 

Adjourned summons. 

This was an application by Messrs. Zulueta for 
leave to prove in the name of a Mr. Henry in the 
winding-up of the above bank for 1843/. 11s. bd. 
under the following circumstances : 

In Nov. 1864 the directors of the bank, in order 
to keep up the price of their shares in the market, 
instructed Mr. Henry, their broker, to buy a round 
number of shares in the market. The directors 
made no entry of it in their minute-book, but they 
called Mr. Henry into the board room and gave him 
his instructions. Using the expression “a round 
number” of shares, and they informed him that 
some of the shares would be taken by the directors 
personally, and the remainder by the company. 

Henry accordingly bought 175 shares at the 
average price of 11/. Is 4rf. per share, and paid for 
them out of his own moneys. Two of these shares 
were afterwards transferred into the name of one 
Edmands, and Henry was paid for them; sixty 
more were transferred into the names of the various 
directors, all of whom paid Henry foif them ; the 
remaining 113 shares were first transferred into the 
name of one Hunt, one of the clerks of the bank, 
in trust for the company, and afterwards into the 
name of a Mr. Marshall as the nominee of the bank. 
For these 113 shares Henry had paid 1343/. lls. bd . ; 
and he was paid for them by the bank in this 
manner: the secretary of the bank gave him a 
ticket to be delivered to the cashier, directing the 
latter to credit Henry’s account at the bank with 
the amount, which was accordingly done; and 
Henry continued to draw upon and pay into his 
account, as he bad previously been in the habit of 
doing. At this time the account showed a balance 
of upwards of 18,000/1 in his favour. 

Henry also acted as broker for Messrs. Zulueta, 
who were in the habit of placing large sums in his 
hands for investment; and in March 1865, when the 
winding-up began, Henry had nearly 15,000/. stand- 
ing to his credit at the bank. This sum in fact 
belonged to Mbssrs. Zulueta, who had already 
obtained leave to prove for the whole amount, with 
the exception of the sum of 1343/. 11s. bd., for which 
the official liquidator refused to allow Messrs. 
Zulueta to prove, on the ground that the directors 
had no power to purchase the shares on behalf of 
the bank, that the purchase was a breach of trust, 
of which Henry was cognisant, and, therefore, that 
the transaction was not binding on the company. 

Jessel, Q. C., and F. 0. Haynes, for Messrs. Zulueta, 
contended that the directors had power to purchase 
shares in the bank and to expend the.moneys of the 
company for that purposes, and that, even if the 
transaction were ultra vires, the giving of the credit 
ticket by the secretary, and the crediting of Henry’s 
account with the money, amounted to actual pay- 
ment, and concluded the transaction. They referred 
to 

London, Hamburgh, omd Contmental Exchange 
Bank v. Henry, L. Rep. 7 £ 

. Roxburgh, Q. C., and Graham Hastings, for the 
official liquidator, contended that the transaction 
was ultra vires, as the articles of association did not 
authorise the directors to invest the funds of the 
company in the purchase of their own shares ; and 
that it was a breach of trust of which Henry must 
be assumed to have been cognisant, as all persons 
dealing with, a company have implied notice of the 
articles of association ; and, consequently, that Zu- 
lueta, as claiming through Henry, was not entitled 
to prove for the amount cred[t^ to Henry under 
these circumstances. They citM 
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ETnest V. Ofoyedillf 2 Ii. T. Bsp. N. S. 616 j 2 Ds O’. 
P. & J. 175 ; 

Be German Mining Company, Chippendale' e Case, 
4DeG. M. &a 19; 

Be Pooley Hall Colliery Company, 21 L. T. Bep. 
N. S, 6^. 

Jessel, Q. C., in reply, referred to 

Be The Contract Corporation, Ex parte The Ehbw 
Vide Campa/ny, 20 L. T. Bep. N. S. 964 ; L. Bep. 
8 Eq. 14. 

Feb. 7. — ^Lord Bomillt. — This is an application 
for leave to prove for 1843/. 11s. 5dl against the 
hank. The amount is not in dispute, neither is it 
in dispute that the claimant is entitled to stand in 
exactly the same situation as Mr. Henry, the late 
stockbroker of the company. The question is, 
whether Mr. Henr^g is entitled to prove for the 
sum against the bank ; in other woi^s, whether 
he is a creditor of the company. The facts are 
these. [His Lordship stated the facts of the case, 

. and continued:] By* a round number 1 consider 
that the directors made a considerable or large 
number of shares, but that the number was left 
entirely to Mr. Henry’s discretion. The facts of the 
case being as 1 have stated, it is difficult to under- 
stand how the directors or the official liquidator, 
which is the same thing, can now say that Henry is 
not to be at liberty to prove for this amount. It is 
said that the act of the directors was ultra vires, and 
that it does not bind the company ; but assuming 
this to bo the case, it is difficult to see how they can 
recover back from a person to whom they have paid 
the money for the goods bought the money so paid. 
Suppose the transaction to be wholly ultra vires, and 
that the company had joined, how could the directors 
or the company, in taking the accounts with their 
stock broker, disallow this item, or require it to be 
refunded by him ? If the transaction was still tn 
Jieri it might be so, but when it is concluded, and the 
money paid, what other remedy have the share- 
holders of the company than to require the directors 
personally to repay the money so improperly ex- 
pended by them. For I consider the transaction in 
effect exactly the same as if the secretary had 
directed the cashier to pay the money in bank notes 
to Mr. Henry, and he had done so, and the amount 
had never appeared in his account at all. It was 
not the duty or the business of Henry to construe 
the articles of association of the company, or to de- 
cide whether the directors were or were not exceed- 
ing their powers. This was a matter for their 
consideration. Also, how was he to know how 
many were intended for the company, and how 
many for the directors or nominees of the directors ? 
One hundred and seventy-three shares were deli- 
■ vered by him to the company ; it was not bis func- 
tion to distribute them, or to award sixty to the 
directors and one hundred and thirteen to the com- 
pany ; all that he was required to do was to deliver 
the sbEres, and what he was entitled to was to be 
paid for the shares which he bought under their in- 
structions. It would be an endless and indeed an 
impossible matter for every person who has dealings 
*with a joint-stock company to ascertain whether 
the transaction is within their power and authority. 
If it were, it would be necessary in some cases to take 
the opinion of counsel on the subject, and it would 
in every case paralyse the powers and functions of 
the boatd, with whom no one would deal under 
such a restriction, unless the order was accom- 
panied by an opinion of counsel, and indeed even 
then the trader would not always be safe. My 
opinion is that Henry is entitled to prove, and that 
the remedy of the shareholders, if any, is against 
the directors of the company personally. 



V. 0. STUABT’S COTTBT. 

Reported by Edward Wirslow, Eaq., Barrister-at-Law. 

Dec. 10 and 11, 1869, and Jan. 31, 1870. 

Re The Universal Bankiko Corporation 

(Limited) ; 

Maoxrbth’s and Strano’s Case. 

Company — Contributory and creditor — Assignment of 
debt — Balance order— ‘Set-off — Composition-deed— 
Jurisdiction. 

A shareholder and creditor of a company who subse- 
quently to the winding-up of the company assigned the 
debt due to him : 

Held, not entitled to set-of the debt against a sum 
claimed Jor calls. ■ 

A liquidator of a company who refused to prove for 
calls under a composition-deed, executed by a con- 
tributory after the winding-up : 

Held, entitled to an order for payment of the calls ; but 
that leave must be obtained from the Court of Bank- 
ruptcy before process could issue. 

This was an adjourned summons taken out on 
behalf of a Mr. Mackreth to set aside a balance 
order obtained against him by the official liquidator 
of the above company, in respect of a sum of 
I 2550/. (residue of a sum of 3400/.) due from and 
: ordered to be paid by him for calls on 340 shares in 
the company. 

The facts were as follows : — 

The company was incorporated under the Com- 
panies Act 1862. Shortly after its formation Mack- 
reth became the holder of the shares in question, 
and advanced to the company a sum of about 
9000/. On the 22nd June 1866 an order was made 
for the compulsory winding-up of the company, and 
on the 20th Dec. in the same year Mackreth as- 
signed the debt due to him from the company to a 
Mr. Strang. 

In Oct. 1867 Mackreth executed a deed of arrange- 
ment with his creditors, whereby he covenanted to 
pay them a composition of Is. in the pound. In the 
schedule of the deed (which was duly executed and 
registered under the Bankruptcy Act 1801) the 
official liquidator’s claim for the 2550/. was inserted 
as a debt due from Mackreth to the company. 

On the 16th June 1868 Strang gave the liquidator 
notice of the assignment of the debt due from the 
company to Mackreth. 

On the 8th July in the same year, the list of con- 
tributories of the company (including Mackreth’s 
name) was settled ; and on the 16th July Mackreth 
went to the official liquidator, and tendered him 
under the deed of composition the sum of 127/. 10s., 
as a full satisfaction of the 2550/. The official 
liquidator, however, refused to receive the money 
or to come in under the deed. 

In Nov. 1868 a call of 10/. per share was made 
upon the contributories ; and in Jan. 1869, the 
balance order for the 3400/. was made, and Mack- 
reth paid (as was admitted) 850/. under it. On the 
5th June 1869 the list of the creditors of the com- 
pany was settled, including the name of Strang, the 
assignee of Mackreth’s claim. No dividend, how- 
ever, had as yet been declared on the debts due from 
the company. 

Dickinson, Q. C. and Bathurst, in support of 
the summons, contended that the liquidator wm 
bound to accept the composition tendered to him in 
discharge of his claim. The deed was perfectly 
valid and acted as a complete bar to any action 
which the company might bring against Mackreu 
for their alleged debt. Further, even if. M^kreth 
was not protected by the deed, he was entitled to 
set-off against the daim of the liquidator an equal 
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amount of the debt of 9000/. due to him from the 
company. Although he had assigned the debt, his 
assignee could only sue the company for it in his 
name, and he was still the legal owner of it. They 
cited 

Be Dticku’orfh, L. Bep. 2 Ch. App. 678 j 16 
L. T. Rep. N. S. 680; 

Be The Anglo-Oreek Steam Navigation Company, 
L. Bep. 4 Ch. App. 17 ; 19 L. T. ]^p. N. S. 706 ; 

JBhimhery v. Bose, L. Bep, 1 Ex. 232, 314—365. 

Greene, Q.C. and Brookshank for the ofScial liqui- 
dator, were not called upon. 

The ViCB-CiiANCELLOB. — I cannot say that I 
entertain the slightest doubt on the question of 
set'Oif. The arguments on the question have pro- 
ceeded on the fallacy that Mackreth after having 
parted with all his right to the debt due to him by 
the company, and made it the property of Strang, 
still is to be treated as if he had retained some 
right in respect of it. That is an entire mistake, 
for if his assignment is good for anything it is an 
assignment of all his right to recoyer his debt from 
the company. In that view of the case, what is now 
sought by Mackreth is to set-off the debt due from 
the company to Strang against what ho (Mackreth) 
owes to the company. He cannot, however, assert 
any such right, because it must necessarily depend 
on the company owing something to him, and his 
owing something to the company. After the 
assignment the company owed nothing to him, and 
what they now owe in respect of the debt they owe 
to Strang. There being, therefore, no right of set- 
off the liquidator is entitled to the balance order 
claimed. There is a reduction agreed upon, and 
about that there is no dispute. For that the balance 
order must go. As to the question affecting the 
validity and effect of the composition-deed I shall 
not at present finally dispose of it, because I do not 
intend that the order I now make shall be drawn up 
until I have given judgment in the case of Mitchell 
and Aspinall Both cases are similar with regard 
to the deed. I still, however, retain the same 
opinion that I expressed at the time when 
I reserved my judgment in MitcheWs and 
AspinalVs case, and the more I ha-ve thought 
about it the more I am convinced that the words of 
the Bankruptcy Act of 1861 admit of no doubt. 
The decision in the Richmond Hotel Company, ex parte 
King, L, Rep. 4 Eq. 566; 16 L. T. Rep. N. S. 786; 
L. Rep. 3 Ch. App. 10 ; 17 L.T. Rep. N. S. 188, pro- 
ceeded on the ground that the Court of Bankruptcy 
had no jurisdiction to say whether process could 
issue or not, if it were process of contempt (which 
is only process against the person), and that the 
Act of Parliament only felated to process against 
the property. Now the language of the statute is 
as clear as can be, for the 198th section mentions 
|>rocess both against the person and the property. 
Process for contempt is process against the debtor’s 
person for the purpose of compelling him to pay the 
debt. That seems, by an inadvertence, to have 
escaped the attention of the court in dealing with 
the case 1 have referred to; but however high 
the authority of the decision of that court upon this 
question may be, the words of the Act of Parlia- 
ment are higher, and, therefore, my impression is, 
that I am hound to act upon them. If the matter 
be considered, it is quite clear that following the 
language of the Act of Parliament is what most 
conduces to the purposes of justice in this case ; 
for if this balance order is gllowed to stand, the 
liquidator, according to the Act, will not be entitled 
to issue process without leave or the Court of Bank- 
ruptcy. That is perfectly clear. When, therefore, . 
he goes to the Court of Bankruptcy, that court 
having a clear statutory jurisdiction to administer 
the trusts of the deed, wiU decide whether or 


not, the liquidator is to come in under the deed, 
or whether he can be allowed to issue process as 
not being entitled to come in under the deed. If 
the judge in bankruptcy should say that he must 
come in under the deed, and the liquidator considers 
that the deed is a bad one, the question can then be 
decided by the Lord Chancellor sitting in bank- 
ruptcy. The deed is registered in bankruptcy, the 
Court of Bankruptcy has an express statutory 
jurisdiction over it, and for other courts to enter 
into the consideration as to whether the deed is good 
or bad seems to me a highly inconvenient course. I 
think also there can be little doubt that questions of 
this kind can be better disposed of under the para- 
mount jurisdiction of the Lord Chancellor in bank- 
ruptcy than by an action at ^w, or by this court. 
There is another consideration involved. In this 
case the court, under its statutory jurisdiction and 
the Companies Act, is administering the assets of 
this company, and it . is the duty of the court in 
administering those assets ato say what are the 
debts and what the credits of the company. But 
what a conflict of jurisdiction there would be 
if I were now to say what is to be done in 
the administration of Mackreth’s estate, with 
which I have nothing to do. Any order which 
I might now make might be at variance with 
the decree of the other branch of the court when 
it comes to decide upon the administration of the 
trusts of the deed of composition. It seems to 
me that this is one of the few cases in which 
the statute is perfectly clear and distinct, and 
in wliich, by following the words of the sta- 
tute, a liability to error is escaped. The balance 
order must therefore stand, ar.d the liquidator 
must carry it to the Court of Bankruptcy. The 
Lord Chancellor has jurisdiction to say whether 
that is right or wrong, because it is a question in- 
volved in the administration of the trusts of this 
deed and the assets of Mackreth. The order, how- 
ever, as I have before observed, will not be drawn 
up until the order is made in the case of Mitchell 
and Aspinall. With respect to Mr. Strang’s position 
the liabilities o4 his assignor attach to him. The 
order as to that part of the case which affects him 
will therefore be : Declare a set-off of an equal por- 
tion of the debt against the call; let Strang or 
Mackreth prove for the balance, but order that no 
dividends be paid on such balance to either Strang, 
or Mackreth for him, until after the full amount of 
2550/. has been really paid to the liquidator. The 
costs of the liquidator will be reserved. 

Jan. 31.— The Vice-Chancbllob made an order 
to the ^effect that the balance order of Jan. 1869 
had been rightly obtained, and that the duty of the 
liquidator would be to apply to the Court of Bank- 
ruptcy for leave to issue process against Mackreth 
according to the course of the court of equity. 

Solicitors : Pulbrook ; John Bae. 

V. 0. MALINS’ OOXmT. 

Reported by O. T. Edwards and O. I. F. Cooks, EsQrfl,, 
Barristerci-at-Law. 

Monday, Feb 28. 

Chubb v. Stbetoh. 

Separate estate — Debts before marriage — Bankruptcy of 

husband. 

Where a wife had incurred debts before marriage, and 
on her marriage made a settlement of her property to 
her sq>arate use : 

Held, that her separate estate was liable to the dehis, 
even though her husband had, subsequently to the mar- 
riage, become bankrupt and obte^ed his discharge* 

In the months of March and April 1867, the 
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defendant, Mary Meade Stretch (then Mary Meade 
Willing, widow), accepted for her brother, John 
Gange Franklin, two bills of exchange fof 2007. iuid 
80/. respectively, which she delivered to the Wilts 
and Dorset Banking Company, who discounted 
them, and they were indorsed and delivered to the 
company by the said John Gange Franklin. The bills 
of exchange were not paid when they became due. On 
the 8th Oct. 1867, Mary Meade Willing intermarried 
with the defendant, the Hev. Henry Stretch, and 
previously to, and in contemplation of, such mar- 
riage, an indenture of settlement dated the 5th Oct. 
1867, was made and executed between Mary Meade 
Willing of the first part, the Rev. Henry Stretch of 
the second part, and the defendant, John Petty Hine, 
of the third part, whereby Mrs. Willing conveyed to 
J. P. Hine and his heirs certain lands and heredita- 
ments in the parish of Broadway, in the county of 
Somerset, to hold the same, after the solemnisation of 
the then intended marriage, to such uses as she 
should, notwithstan^ng coverture, by deed or will 
appoint, and in default of such appointment, to the 
use of the said J. P. Hine, his heirs and assigns, 
during the joint lives of the said Henry Stretch and 
Mary Meade Willing, upon trust to pay the rents 
and profits of the said hereditaments and premises 
to the said Mary Meade Willing for her separate 
use, and from and after the decease of the said 
Henry Stretch, in case he should die in the lifetime 
of the said Mary Meade Willing, to the use of the 
said Mary Meade Willing for her life, but in case 
she should die in the lifetime of the said Henry 
Stretch, then to the use of the said Henry 
Stretch for his life, and after the decease of the 
survivor of them, to the uses in the said indenture 
mentioned; and it was by the said indenture de- 
clared that the said J. P. Hine, his executors and 
administrators, should stand possessed of certain 
sums due on promissory notes belonging to the said 
Mary Meade Willing, and which had been endorsed 
to the said J. P. Hine, upon trust during the life of 
the said Mary Meade Willing, to permit the same 
to remain in their then present state of investment, 
and after her decease to*invest the same as therein 
mentioned ; and it was thereby further declared 
that the said J. P. Hine, his executors, administra- 
tors, and assigns, or the trustee or trustees for the 
time being of the said indenture should stand pos- 
sessed of such sums, and the securities for the same 
upon such trusts, and subject to such powers as 
would correspond with the trusts and powers by the 
said indenture expressed and declared concerning 
the said lands and hereditaments, or as near thereto 
as might be. 

The bills of exchange not having been paid 
at the time they became due, the banking com- 
pany commenced an action against the defendants, 
Henry Stretch and Mary Meade Stretch, for the 
recovery thereof, to winch action an appearance 
was put in ; but before judgment could be obtained 
the defendant Henry Stretch was, on the 27th Feb. 
1868, adjudged a bankrupt, and the plaintiff, one of 
the registered public officers of the company, was, 
on behalf of the company, appointed creditors’ as- 
' fiignee. The amounts due on the said bills of ex- 
change were proved by the company as debts in the 
bankruptcy, but no dividend was declared, and there 
were no assets whatever of the bankrupt applicable 
to the payment of his debts, and he obtained his 
discharge. The present bill was then filed on be- 
half of the company, and prayed that it might be 
declared that the company were entitled to have 
the rents and profits of we said lands and here- 
ditaments comprised in the said settlement of the 
5th Oct. 1867, and the income al the ^omissory 
notes therein mentioned, and the securities 4for the 
sam^ during the joint lives of the defemdants, 
Henry Stretch and Mary Meade Stretch, apimed in 1 


payment of the said several sums of money due to 
the company upon the said several bills of exchange, 
and that the defendant J. F. Hine might be direc 
to pay the same accordingly, or that the beneficial 
interest of the defendant, Mary Meade Stretch, 
under the said settlement might be sold, and the pro- 
ceeds of such sale might be. applied in payment of 
such sums. 

J. Pearson Q,C., and J. J, Jervis for the plaintiff, 
contended that Mrs. Stretch’s separate estate was 
liable' to the debts incurred by her before her 
marriage, and that although at law she was dis- 
charged from the debts by the bankruptcy and dis- 
charge of her husband, yet in equity the payment 
of these debts could be enforced against her separate 
estate. They cited 

Biscoe v. Kennedy f 1 Bro. C.C. 16, in notis. 

Miles V. Williams, 1 P. Wms. 240 ; 

Sparkes v. Bell, 8 B. & C. 1 : 

Lockwood V. Salter, 5 B. & Ad. 303 ; 

Bonner v. Bonner, 17 Boav. 86. 

Lindky, for the defendants, argued that the wife’s 
debt was absolutely gone at law, through the dis- 
charge of the husband. This bill was to recover a 
debt which was a legal but not an equitable debt. 
The legal debt was now gone, therefore the bill 
could not stand. This court had no jurisdiction to 
enforce a purely legal demand which had gone. The 
only case in which a wife’s debt incurred before 
marriage was ordered to be paid out of her separate 
estate, was Biscoe v. Kennedy already cited; that 
case had never been acted upon here, and in 
America the court declined to follow it {Vander- 
heyden v. MaVory, 1 Comstock, 452). In Jacob’s 
edition of Roper^s “ Husband and Wife,” vol. ii., p. 
240, the case was quoted, but without any comment 
one way or the other. He also referred to 1 Chitty 
on Pleading, 67. 

Pearson, Q. C., in reply. — In all the cases cited a 
distinction was drawn between separate property and 
no separate property. The debt did not on marriage 
cease to be the debt of the* wife, though the husband 
was liable. 

The Vice-Chancellor. — This suit raises a point 
of very great importance. The case raised is this : 
The plaintiff is one of the registered public officers 
of the Wilts and Dorset Banking Company, and the 
defendant, Mrs. Stretch, in the months of March 
and April 1867, and while a feme sole, became the 
acceptor for her brother of certain bills of exchange 
which came into the hands of the banking company. 
In the month of October following she married the 
defendant Henry Stretch, and being the possessor 
of a. small property, on the 6th Oct. 1867, in con- 
templation of the marriage, she conveys all the 
property to which she is entitled to the defendant 
John Petty Hine, to such uses as she should 
appoint, and in default of such appointment to tiie 
use of the said J. P. Hine during the joint lives of 
herself and. her husband, upon trust to pay the 
income to herself for her separate use, but without 
any restriction on anticipation ; and what the 
plaintiff now claims is this separate life estate. The 
bank, finding the bills were not paid, brought 
an action against the husband and wife for the 
recovery of the money. The husband, however, 
became bankrupt before judgment was obtained, 
and it is not disputed that he is completely dis- 
charged by his bankruptcy from these bills. Now 
it is perfectly well settled that upon marriage the 
husband becomes liable for a debt incurred by his 
wife before marriage ; but it is clear that> the debt 
being a debt of the wife, the husband and wife mast 
be joined as parties in any action for the recovery 
of the debt ; and it is luso clear that if before 
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judgment is ol^tained the husband becomes bank- 
rupt and obtains his discharge the wifo at law 
is absolutely discharged for ever from the debt; 
this was decided in the case of Lockwood y. Salterf 
6 B. & Ad. 303, and Miles v. yViUiamSf 1 P. W. 249. 
There is no doubt, therefore, that the personal lia- 
bility of both the wife and husband is comi>letely 
gone by the husband's discharge. But this bill 
is founded on the principle that, although the wife 
is personally discnarged her property is not dis- 
charged. But on the question of principle, if tl\e law 
is that a woman who contracts debts, and, haring 
abundant means of paying them, marries, and makes 
a settlement of her property upon her marriage, is 
to be discharged from such debts, it is a state of 
things greatly to be deplored. Bemoring property 
from the reach of creditors sarours of fraud ; people 
are bound to make provision for their debts, and to 
settle only such part of their property as is free 
from debts ; and I think the court is bound to con- 
sider an evasion of this duty, if not a fraud, at all 
events, an act deserving of strong disapprobation. 
In the present case no fraud is alleged, for 
it is said that the husband did not know of 
the debts at the time of the marriage ; but after 
the marriage he did know of them, and he now 
resists the payment of them. Here the lady has 
secured all her property for her life. Is it just or 
equitable to say that she should be able to defeat her 
creditors ? The question is, whether sne can do so ? 
It is clear that if a man is indebted and marries, and 
reserves to himself a life estate, the law gives this 
life estate to the creditors. Why should it be 
different in the case of a woman ? On every prin- 
ciple of justice, every interest she may (reserve to 
herself under her settlement should be liable to 
her debts. But it is said that as this lady is dis- 
charged from her debts at law they cannot 
be enforced in equity. I think, however, that this 
point is decided by the case of Aliles v. Williams 
(«ip.) ; there Lord Macclesfield, then Parker, C. J., 
after deciding that the wife is for ever dis- 
charged by the discharge of the husband, says, 
** a case may possibly be pUt, where a woman being 
in debt may make over all her effects in trust and 
then marry a bankrupt, and by that discharge 
all her debts and yet preserve her estate ; but that 
would be a fraudulent conveyance as against credi- 
tors, quoad so much of the estate as would satisfy 
their debts, and for that they might have remedy.” 
There Lord Macclesfield puts the veiy case we have 
here ; and I am of opinion that this lady, quoad her 
estate under the settlement, cannot make a settle- 
ment to defeat her creditors ; and I entirely agree 
with his lordship in the opinion that such a settle- 
ment is a fraudulent conveyance. The decision in 
Miles V. Williams was followed in Lockwood x. Salter ^ 
but the judges there declined to give any decided 
opinion as to the case of the wife having sepa- 
rate property, that being an equitable question. 
I now come; to the other cases (that have been 
cited at law. In Sparkes v. Bell^ 8 B. & C. 1, 
the husband and wife were both taken in 
execution for a debt of the wife’s, and an order 
having been made by Bayley, J., for the discharge 
of the wife from prison, an application was made 
to the Court of King’s Bench to discharge that 
order on the ground that the wife had separate 
' estate, although the husband had obtained his dis- 
charge as an insolvent debtor. There the court 
acted on the^ principle that though the wife may be 
personally discharged, yet her separate property is 
not discharged, and granted the application. Bayley, 
J., said, “When the wife is taken in execution she 
shall not be discharged unless it appear that she has 
BO septate poperty, out of which the demand can 
be satisfied.’’ In Lockwood r, Salter^ although it was 
decided that the wife was personally discharged, 


yet that* eminent judge, Patteson, J., referring^ to 
Sparkes v. Bdlj as apprently inconsistent with 
Miles V. FR/namt, said the application in the former 
case was to the equitable jurisdictic!} of the court, and 
that the wife might have applied for her discharge 
under the 72nd section of 7 Geo. 4, c. 67, which 
was not adverted to in the argument, and he 
thought that that ’section was intended to operate so 
as to make the separate property of a married woman 
available to her creditors, and that on that ground 
the decision in SparJ(xs v. Bell might be supported. 
The court there again recognised the principle that 
the wife may be personally discharged, but not 
without giving up her separate property. In 
Biscoe V. Kennedy (reported in a note to Hulme 
V. Tennant, 1 Br. C. 0. 16), there were two suits, 
the object of which Was to make the wife’s separate 
estate liable for a debt incurred before marriage. In 
the first suit, the bill was dismissed ; but in the 
second, the separate estate was declared liable to 
the debt, which was ordered So be paid out of it 
accordingly. Mr. Lindley says that this case has 
not been acted upon, and that in America it has not 
been followed ; but I think that if the case had been 
one of any doubt, it would have attracted Mr. 
Jacob’s attention. In his'edition of Boper’s “ Hus- 
band and Wife,” vol. ii., p. 240, he cites the case, and 
though he does not comment upon it, still I must 
infer that he cites it as good law, and I am of 
opinion that it is now good law, and I cheerfully 
follow it, as it is founded on principles of justice and 
honesty. I am of opinion, therefore, that all Mrs. 
Stretch’s separate estate must be given up to the 
payment of the debts incurred by her before her 
marriage, and, accordingly, that the plaintiff is 
entitled to the decree he asks. There will be no 
costs for the husband and wife, but the trustee’s 
costs must be a first charge on the wife’s life estate. 

Solicitors for the plaintiff, Whitakers and WooU 
hert, agents for Pauli, Hminster. 

Solicitors for the defendants. Whites, Renard, and 
Floyd. 

June 11 and 25, 1869. 

Re Watuovoh’s Tbusts. 

Mortmain — Charitable legacy — Gift towards the erection 

of a chapel. 

A testator left the residue of his property to his executors,, 
to he given, used, or employed by them towards the 
erection of a new Wesleyan chapel in tlw toyon of B, 
instead of the one now in use, when such an erection 
shall take place:** 

Held, that the gift was void under the Statute of MorU 
main. 

Booth V. Carter, L. Bep. 3 Eq. 767 dissented from. 

It is a clearly settled rule that a gift of money to he qp~ 
plied in building a chapel, schools, or other charitaole 
object, implies the acquisition of land for the purpose 
of the building, and is therefore void under the Statute 
of Mortmain. 

This was a petition under the Trustee Belief Act, 
and related to a bequest contained in the will of the 
Bev. Abraham Watmough, a Wesleyan minister, the 
question being whether a bequest towards the erec- 
tion of a chapel was void under the Statute of Mort- 
main. 

Mr. Watmough died in 1868, and by his will, 
made in 1861, he left the whole of his estate, after 
payment of bis debts and funeral expenses, to be 
used and employed by his executors for the sole use 
and benefit of bis wife, as she might require it 
while living, and to cover the expenses of her 
funeraVwhen dead, and the rest of his property he 
gave, bequeathed, and left in the hands of his exe- 
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cutors, “ to be given, used, or employed by them 
toward the erection of a new Wesleyan chapel in 
the town of St. Helen’s instead of the one now in 
use, when such an erection shall take place.” 

Mrs. Watmough died in 18(|8, and the executors 
after her death paid dSil. 8s. into court under the 
Trustee Relief Act, as representing the testator’s re- 
siduary personal estate. The trustees of the Wesleyan 
Chapel at St. Helen’s presented this petition, which 
asked that the fund might be paid to them, to be 
applied by them towards the building of a chapel 
then in course of erection. The circumstances of 
the case, which were referred to in the petition were, 
shortly, that the testator, during his life, had occa- 
sionally preached in the Wesleyan Chapel at St. 
Helen’s. This chapel was too small for the congpre- 
gation, and about the time the testator made his 
will, discussions, in which he took part, had fre- 
quently taken place as to the necessity of erecting 
a new chapel, and the means of providing funds for 
that purpose. There was at that time a proba- 
bility that a new chapel would be built as soon as 
the funds could be obtained. In 1868 the trustees 
of the chapel took a lease for 999 years of a piece of 
land, and a new chapel was now in course of erec- 
tion upon it, and, when completed, it was to be 
used instead of the existing chapel. • 

Glasse, Q.C. and Rowcliffe for the petitioners, 
maintained that the bequest towards the erection of 
a chapel was a valid one. It could not be inferred 
here that the testator intended that the money 
which he bequeathed was to be laid out in the pur- 
chase of land, and the old doctrine that a bequest was 
void which tended to bring fresh land into mortmain 
was over-ruled by the House qf Lords in Philpott v. 
St. George*s Hospital Cin/ra)t which established the 
principle that it must appear upon the face of the 
will that the testator intended the money to be laid 
out in the purchase of land. Hero the natural con- 
struction of the testator’s words pointed to tHb site 
of the old chapel, which was land already in mort- 
main. In HootA V. Carter (tn/ra), a bequest in almost 
precisely similar terms to the present, was held to 
be valid. 

Wickem, for the Attorney-General, supported the 
prayer of the petition, and took the same line of 
argument. 

• 

Cole^ Q. C. and Bird^ for the testator’s next of kin, 
opposed the petition, and urged that the bequest 
waa void. It was laid down that a direction to 
build must be considered as a direction to purchase 
land for the purpose of building, unless a contrary 
intention is clearly expressed. In Pkilpott v. St. 
George* s Hospital, which had been relied upon by the 
other side, the testator had expressly prohibitea the 
^plication of money in the purchase of land. 
Booth V. Carter, was inconsistent with the authori- 
ties. Moreover, the gift here was void for remote- 
ness. 

Badnalt for the executors. 

The following cases were cited : 

Phijg^ott V. 8t. Qeorge*s Hospital, 6 H. of L. Cas. 

Booth V. Oa/rter, L. Rep. 3 Eq. 757 ; 

University of London v. Ya/rrov), 1 De G. A J. 72 
Edwards v. Hall, 6 De G. M. A G. 74 j 
Sorrsshy y. Hollins, 9 Mod. 221 : 

Carter v. Qreen, 3 K. A J, 591 j 
Johnston v. Ewemn, 3 Mad. 457 j 
Hartshome v. Nicholson, 26 Beav. 58 : 

Sewell V. Orewe-Rsad, L. Bep. 3 Bq. w ; 
Mtomey-General v. Da/vies, 9 Ves. 535 ; 

PHtchard v. Arhouin, 3 Buss. 456 j 
Mather y. Scott, 2 Keen, 172 ; 

QibleH y. Hobson, 3 My. A K. 517 ; 


Henshaw y. Atkinson, 3 Mad. 303 } 

Attomey-Oeneral r. Hull, 9 Ha. 647 ; 

Tatham y. Drummond, 34 L. J. 1, Ch. ; 11 L. T. 

Bep.N. S.324; 

Dunn y. Bownas, 1 K. A J. 596 ; 

Attorney -General v Bishop of Chester, 1 Bro. C. C. 

444. 

The Vice-Chancellor. — ^This case inyolyes im- 
portant principles, though it relates to a bequest of 
no great amount. The testator, after giving his 
property to his wife for her life (which makes no 
difference as regards the construction of the bequest 
in question) gives the rest of his property “ to bo 
given, used, or employed by his executors towards 
the erection of a new Wesleyan chapel in the town 
of St. Helen’s instead of the one now in use, when 
such an erection shall take place.” Now it has not 
been, and could not be, contested, that if the 
testator had added the words, “ on the site of the 
existing chapel,” or had in any way pointed out 
that the new chapel was to be erected on land 
already in mortmain, or had expressly prohibited 
his executors from applying the money in the pur- 
chase of a site, the Inquest would have been per- 
fectly good. But I have been surprised that the 
question whether a bequest of money for the pur- 
pose of building a chapel is valid or invalid, should 
have been argued. It is a question which has been 
discussed for many years, and it is in my opinion 
clearly established by all the authorities X^xcept the 
case of Booth v. Carter (st/p.), that a naked gift of 
money to be applied in building anything, whether 
it be a chapel or school, or any other building, 
implies the acquisition of land for the purpose of 
the building, and is, therefore, within the Statute of 
Mortmain, and is invalid. The rule is stated by 
Lord Eldon in Attorney^ General v. Davies (sup.) to be, 
that “ unless the testator distinctly points,” that is 
to say, by the terms of his will, ** to some land already 
in mortmain, the court will understand him to mean 
that an interest in land is to be purchased, and the 
gift is not good.” That rule has been acted u^n 
ever since. In Pritchard v. Arhouin (sup.), which 
has always been considered a leading authority on 
this subject, the rule is again laid down in almost 
the same language. In Giblett v. Hobson (sup.) 
where the terms of the bequest were very similar to 
those in the present case, although there never was 
a case in which it was more fit to give a favourable 
construction to a charitable legacy, for it was per- 
fectly clear from the extrinsic evidence that the 
testator intended the almshouses to be built on the 
land already promised to the charity, the Vice- 
Chancellor (Sir L. Shadwell) and Lord Brougham 
felt themselves bound to hold the bequest void, be- 
cause the testator had simply given a direction to 
build, without referring to land already in mort- 
main. In Mathew v. Scott (sup.) all these authorities 
are cited and followed as establishing the rule of the 
court. I was surprised to hear counsel contend that 
all these cases have been overruled by the House of 
Lords in Philpott v. St. Georgds Hospital (sup.), but 
I have carefully read that case^ and I find that, so 
far from being overruled or impugned, all these 
cases are cited, and expressly approved of and 
affirmed ; and each of the learned lords who gave 
judgment in that case laid down the rule as an 
established rule, that a direction to lay out money 
in building implies a direction to purchase land upon 
which to build. I need only mention the other 
authorities to the same effect which have been cited : 
Attorney^ General v. Hull (sup.)', Dunn y. Bownas 
(sup.) : and the latest authority, Tath<m v. 
Drummond (sup.), in whiph Lord Westbuiy, in accord*- 
aoce with all the decisions, held that a direction 
to build slaughterhouses implied the necessitv of 
purchasing land, and was thereforo void. PhxlpeAt 
T. Georgds Hospital has reaUy nothug to do 
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wlib this case ; there the testator not only directed 
that the money should be laid out in building on 
land which was to he provided from other sources, 
but, to avoid all possibility of doubt, he expressly 
prohibited the application of his money in or to- 
wards the purchase of land. It is in my opinion so 
important that the rules of construction should be 
free from doubt, and that every one should be able, 
upon reading the will, to say whether a bequest is 
valid or inv^id, that I should not have called upon 
the counsel for the respondent in this case if it 
had not been for the decision of the Master of the 
Bolls in Booth v. Carter {sup.'). I asked Mr. Cole to 
distinguish that case from the present, but he 
failed to do so, and in my opinion the two cases 
are undistinguishable. The only additional words 
in the bequest in this case, viz., ^‘when such an 
erection shall take place,” merely express that which 
would have been implied if it had not been ex- 
pressed, and consequently they have no effect upon 
the construction. In Booth v. Carter the Master of 
the Bolls seems to have allowed himself to be in- 
fluenced by the extrinsic evidence that there was 
land already in mortmain on which the chapel 
might be built. But in my opinion the rule is 
clearly settled, that in order to uphold such a be- 
quest you must find in .the will itself, and not out- 
side it, a saving clause rebutting the implication 
which arises from a direction to build, that land is 
to be purchased, and as in Booth v. Carter there 
was nothing in the will but a direction to apply the 
money in building, I think that the decision in that 
case is contrary to all the authorities, and to the 
established rule, which is founded on principles of 
convenience and justice, and I must, with all respect 
for the Master of the Bolls, decline to follow it, and 
must decide that this bequest is void. I hope the 
case may be carried further, so that this point may 
be clearly settled by the court of appeal. 

Solicitors : Gregory^ Roweliff es^ and Rawk ; Clarke, 
Woodcock, and Ryland. 


V. C. JAMES’S COUIIT. 

Eeportod by W. H. Benset and R. T. Boult, Esqrs., and Hon 
Bobeiit Butler, BariiBters'at'Law 

Jan. 12 and 13. 

JOHNSXOK V. BeNTOK. 

Johnston v. Pabset. 

Shares in company — Forged transfer— Rights of owner. 

On hill filed hy plaintiff, the owner of shares in a railway 
company, which had been transferred to innocent pur- 
chasers by deeds of transfer to which the name of the 
plaintiff was forged by the person to whom he had 
intrusted the shores for safe custody, against the 
company and the innocent purchaser, praying that the 
purchaser might be decreed to deliver up the certificate 
to the plaintiff, and that the company might be decreed 
to cancel the alleged transfer, and to deliver to the 
plaintiff a new stock certificate: 

Held, that the plaintiff was entitled to the relief prayed, 
but that, under the circumstances, his own negligence 
having facilitated the forgery, he was not entitled to 
costs. 

Cottam V. Eastern Counties Bail way, 243, 

followed. 

The object of both these suits was to obtain the 
decree of tJie court that the defendants Benton and 
Parsey iflionld deliver to the plaintiff certain railway 
stocks, adA that the railway companies should re- 
enter the name of the plaintiff in their books as the 
owner of such stock. 

% The facts in the first suit were as> follows 


JoHNBOW ». pAfigBT. [V.C. J. 

William Johnston in 1865 delivered the certifi- 
cates for twenty-five fully paid-up shares in the 
Metropolitan District Bailway Company for safe 
keeping with George Edward Hudson, as manager 
of the United Service Company Bank (Limited), 
with which company ttfe plaintiff kept a banking 
account, and on the 4th Sept. 1865, Hudson gave 
the plaintiff a receipt for the certificates. 

On the 25th Sept. 1865, the shares were converted 
into stock, and the plaintiff was registered as the 
owner of such stock. Shortly afterwards the 
certificate for the same was given to the plaintiff, 
who signed a receipt for it, and at the same time 
gave his address as at 9, Waterloo-place, where the 
United Service Company Bank carried on business, 
saying it was the address of his • agent George 
Edward Hudson, who had the charge of the share 
certificates. • 

On the 12th Nov. 1867, the plaintiff gave Hudson 
the stock certificates for tho purpose of keeping 
them safe, and Hudson received the dividend and 
put it to the plaintiff’s credit in his banking 
account. 

The United Service Company in Juno 1868, passed 
a resolution for voluntarily winding-up the affairs 
of the company. About this time Hudson began to 
carry on a ba&ing business on his own account, 
and sold the plaintiff’s railway stock of which he 
held the certificates to the defendant Benton, who 
purchased them in the ordinary course of business 
on the Stock Exchange. Hudson forged the 
plaintiff’s name to the deed of transfer. On the 
7th July the registrar of the railway company 
having received the forged transfer and the stock 
certificate, wrote to the plaintiff to inform him that 
the transfer was lodged fur registration, and 
directed the letter to 9, Waterloo-place. No answer 
being received, the transfer was duly registered, 
and a new stock certificate was given to Benton. 

A short time before tho 4th Nov. 1868 Hudson 
absconded, and about the same time the plaintiff 
discovered the forgery ; and on the 6th Nov. his 
solicitors wrote to ^nton, and also to the secretary 
of the railway company, informing them of the for- 
gery and requiring the transfer to be cancelled. 
Benton replied that he did not consider himself 
liable to returh the stock. On the 20th Nov. 1868 
this bill was filed, and on the 14th April 1869 it 
was amended. The bill prayed that, the defendant 
Benton might be decreed to deliver to the plaintiff 
the stock certificate, and that the railway company 
should cancel the forged transfer, and re-enter the 
plaintiff’s name in their books as the owner of such 
stock, and that all dividends accrued and to accrue 
on such stock since the alleged transfer took place 
should be paid to the plaintiff. 

The defendant Benton denied the fact of the for- 
gery, and insisted that he had a good legal title to 
the stock ; and even admitting the allegations in 
the bill, the plaintiff, whatever his remedy might be 
against the company was entitled to none as against 
him, and tbfit the plaintiff had, by his own negli- 
gence, so contributed to the fraud as to prevent him 
obtaining that relief to which he might otherwise be 
entitled. 

The following were the facts in the second suit : 
The plaintiff was the owner of 200/. stock of the 
London and South-Western Bailway Company, the 
certificates for which he deposited with Hudson as 
manager of the United Service Company for safe 
custody, and the plaintiff requested by letter the 
treasurer of the i^way company to pay all divi- 
dends accruing thereon to his agents the United 
Service Company, and in a postscript he gave his 
address at tne East India United Service Club. 
Towards the end of June 1868 Hudson, without the 
knowledge of the. plaintiff, sold this stock to ^e 
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defendant Parsey, giving him a tranafer deed pur- 
porting to be signed by the plaintiff, and also the 
certificates of the stock. The defendant Parsey 
sent the transfer-deed to the treasurer of the radf- 
vray company for the purpose of being registered. 
The treasurer then wrote a letter to the plaintiff, 
addressed to his club, inclosing a notice which he 
begged to bo returned to him after being signed by 
the plaintiff if the transfer was correct. Beceiving 
no answer to this letter, the treasurer wrote two 
more letters to the same purport and directed to the 
same address, to the last of which the followipg 
reply was received : 

14, 6t. James’-square, 16tli July, 1863. 

Sic,— In reply to yours of the lltli and 15th instant, I 
beg to say that I have executed a deed of transfer of the 
2001. stock held by me in the London and South-Western 
Bailway. I am, Sir, your obedient servant, W. JoHNSrosr. 
To the Treasurer of the London and 
jSouth- Western ^Railway. 

Hudson, who by some means had become ac- 
quainted with the contents of the treasurer’s letters, 
forged the above reply. In consequence of that reply 
the transfer was registered in the name of the defen- 
dant Parsey. Within four days after the plaintiff dis- 
covered the forgery his solicitor wrote to the trea- 
surer of the company, informing him of the fact of 
the fraud. The treasurer replied that the shares 
had been transferred into the name of the defendant 
Parsey. The plaintiff’s solicitors wrote another letter 
threatening the railway company with proceedings 
if the company did not cancel the transfer and restore 
the stock to the plaintiff. The company not acceding 
to the request, this bill was filed, which prayed for 
relief in the same manner as in the first issue, 
except as to payment of the dividend. 

Willcock, Q. C. and Graham Huntings were for the 
plaintiff. 

Fry, Q. C., and Streeten appeared for the Metropo- 
litan District liailway Company, 

Q- C., and Gaseiee for the London and South- 
Western Railway Company. 

Lindley and Stirling were for Uie defendant Benton. 

Amphhlt, Q. C., and Lindley were for the defen- 
dant Parsey. 

The following cases were cited in the course of 
the argument 

Ta/yler\. Great Indian ' Peninsula Railway Com- 
pany, 4 De Gr. & J. 55J# ; 

Governor and Company of the Bank of Ireland v. 
Trustees of Evans's Charity, 6 H. L. Cas. 389, 
413 ; 

Cottamv, Eastern Counties Railway Company, 
IJ. & H. 243 ; 3 L. T. Rep. N. S.46S ; 

Sare v. London and North-Western Railway Com- 
pany, Joh. 722 ; 2 L. T. Rop. N. S. 229 ; 

Mildya/fd v. South Sea Company v. Keafer, 2 P. 
Wma. 76; 

Ashhy V. Blachwell and Million Bank Company, 

1 Amb. 603; 2 Eden, 299 ; 

Davis V, Bank of England, 2 Bing. 398 j 

' Taylor v. Midland Railway Company, 28 Beav. 
287 ; 2 L. T. Rep. N. S. 688 ; 

Sloman v. Bank of England, 14 Sim. 475. 

. The yioi!-CHAMOBLi:.OB. — ^Both these oases appear 
to me to be on all fours with Cottam y, Extern 
Counties Railway Company, both as to the relief 
prayed and as to the costs. In this case, no doubt, 
the plaintiff had a right to say, “ I am the owner of 
stock and the company will not acknowledge my 
Tdght.” I am of oinnion that it would have been 
quite competent to the plaintiff, if he had been so 
advised, to have filed a bill against the company 
alone* saying, “ I am owner of this stock, I am a 
ahmr^older. You have put somebody else’s name 


on the register. This is a matter I have nothing to 
do with, any more than if you had given it to any- 
body without authority. I claim that I had 600?. 
stock, and I still have it, it never having been trans- 
ferred.” He might have filed bis bill against the 
company for that purpose ; and if he had done that, 
the company might probably have insisted that 
somebody else should have been made a party, and 
if the company had so insisted, then there would 
have been a different question as to costs. No such 
opportunity was given to the company here. The 
company, if such opportunity had been given, would 
probably have given notice to the transferees that if 
they did not come in as defendants they, the com- 
pany, would retransfer the fund back into the name 
of the transferor, or something of that kind. How- 
ever that may be, the facts here are substan- 
tially the same as in the case of Cottam v. Eastern 
Counties Railway Company ; that is to say, a 
forged instrument, together with the possession of 
the deeds, was presented to the company ; the com- 
pany acted upon that ; the person who claimed 
under the forged instrument was made a defen- 
dant ; the company was also made a defendant, 
and the decree in that case was to restore the 
debentures to the plaintiff whose name had been 
forged. But at the same time the conclusion of 
the Vice-Chancellor’s judgment was that it was not 
a case for costs. I am bound to say I cannot see 
any distinction between that case and this ; at all 
events, any distinction which is in favour of the 
plaintiff, because, as far as I can make out, there 
was no negligence of any kind attributable to the 
parties there, except that they all three joined in 
depositing the instrument in the hands of one soli- 
citor. In this case I am bound to say there is some 
evidence of negligence, or, at least, of misplaced 
confidence, on the part of the plaintiff, which mis- 
placed confidence has led to the loss ; and it would, 
therefore, be very hard, as it seems to me, to throw 
the costs arising from the plaintiff’s misplaced 
confidence on the other parties who have been 
misled by it. The facts are these : In the 
first place, as to one company, he gave his 
address at the banker’s, who, through their manager 
allowed the certificates to get out of their hands. He 
trusted the certificates with them ; that is part of 
the trust which he reposed in the bank. He then 
told the company that any notice to be sent to him 
connected with these shares was to be sent to the 
bank. The notices were sent to the bank, and 
thereby the company was deprived of the protection 
which they otherwise would have had. Then he 
says, “ It was all wrong, it was a gross fraud of the 
manager of the bank.” But who was it who trusted 
the bank, and .who was it who, through the bank, 
trusted the manager ? Why, the plaintiff. It seems 
to me, therefore, that, in the first place, the plain- 
tiff has by his own negligence led to the proceed- 
ings. In the second suit he says he gave his address 
at his club. In some way or other the club must 
have receive^, authority from him to hand the 
letters over to the person who got them, and it was 
the plaintiff's business to have taken^carejthat letters 
of business were sent to him at fiis own proper 
address. Not having done that, he also in that 
respect contributed to the loss by his own want of 
precaution, or his own misplaced confidence in some 
body else, which comes to tjie same thing. There- 
fore, it seems to me that this is a much stronger 
case than that of Cottam v. Eastern Counties Railway 
Company for following the decision of the Vice- 
ChanceUor, and . saying that this is not a ^8e 
for costs i^^ainst either of the defendants. The 
remedy will be simply, in the first suitr to deciw 
the company to cancel Uie alleged traiwfOT >Qf roe 
600?. stock to the defendant Renton, and the entry 
of such alleged transfer, and tc enter the name of 
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the plaintiff in their books as the owner of such 
500/. stock/ahd to deliver to the plaintiff a certificate 
of the ownership of such stock. 1 think the company 
must pay the dividend. 1 think the plaintiff has 
a right to hare it, whether against the person who 
has received it, or against the company. In the 
first suit, therefore, the order for payment of the 
dividend will bo against the company. In the 
second suit, I think the plaintiff has a right to sa;^, 
“ You have paid my money, and you must repay it 
to me.” It will exactly follow the words in Cottarn 
V. Eastern Counties Railway Company. The decree 
will be without prejudice to any question between 
the co-defendants in equity as well as at law. 

Solicitors for the plaintiff, Deane and Chubb. 

Solicitors for the defendants in the first suit, 
Murray and Hutchins ; Baxter ^ /2ose, Norton^ and Co. 

Solicitors for the defendants in the second suit, 
R. and W, B, Smith, for John Pearce, Wandsworth ; 
J. Crombie. 


Tuesday, Feb. 15. 

Rz Albert Life Assurance Company ; 

Cook and Edwards’ Case. 

Assurance Company — Petition to wind-up — Premium 
payable after presentation of petition. 

The non-payment by a policy-holder of a premium fall- 
ing due after the presentation of a ivinding-vp petition, 
in which an older for winding-up is ultimately made, 
does not affect the policy-holders* claim against the 
company, in respect of the policy. 

The question raised by this petition was whether 
a policy was forfeited by non-payment o| the pre- 
mium after a petition to wind-up the company had 
been presented. 

The premiums on the policies in question were 
payable on the 7th Aug., and the thirty days’ grace 
allowed by the rules of the company for the pay- 
ment of premiums exjHred on the 7th Sept. In the 
mean time, on the 11th Aug., a petition for winding- 
up the company was presented, and on the 17th 
Sept, the order to wind-up the company was made. 

Eddis, Q. C., and Bindley, for Cook and Ed- 
wards, contended that they were not bound to 
pay the premiums after the petition to wind-up the 
company had been presented, and referred to 

The Companies Act 18^ (25 & 26 Viet. o. 89), 
8. 84 : 

jRc Smith, Knight, and Company, ex parte Ash- 
hw'y, L. Eep. 5 Eq. 223 ; 

Kay, Q. C. and Higgins appeared for the official 
liquidators of the company, and submitted that 
the contract between the policy-holders and the 
company was not put an end to by the presentation 
of a petition to wind-up the company, and that the 
policy-holder must go on paying the premium due 
on his policy until the time arrived^ for proving for 
the amount of his claim. The time fixed by the 
General Orders of Nov. 1862, rule 25, for ascer- 
taining the liability of a company in course of 
winding-up was not the date of the commencement 
of the winding-up, but the date of the winding-up 
order. The premium in this case not having been 
paid within the thirty days’ grace, which expired 
before the winding-up order was made, the policy 
had been forfeited. They cited the following cases 
in support of their argument : - 

Be Trent a/nd Htmher Compa/ny, ex parte Cam- 
hrum Steam Packet Company, L. itep. 4 Ch 
112 ; 

Ex parte Mendel, 1 Be G. J. A S. 330. 

Eddis, Q. 0. was not heard in reply. 


The Vice-Chancellor was of opinion that 
nothing in this case had occurred to interfere with 
the rights of the policy-holder. There was a con- 
tract betaken this gentleman and the company to 
the effect that if he would pay a certain sum eveiy 
year on a certain day, they on their part would, 
after his death, pay a certain sum to his represen- 
tatives. The performance of this contract the com- 
pany had rendered impossible for this gentleman to 
perform, for, on the 11th Aug. 1869, a petition to 
wind-up the company was presented, and on the 17th 
$ept. a windin^-up order was made which was quite 
inconsistent with the contract. By this order the 
funds of the company were transferred to the official 
liquidator, whose duty it was to apply them in dis- 
charge of the liabilities of the company. For all 
practical purposes it was the company and not the 
policy-holder who determined this contract. The 
case mentioned by the learned counsel for the com- 
pany, in which a company sought, by means of a 
winding-up order, to be relieved from their contract, 
and in which case damages were recovered against 
them, was not applicable to the present case. In the 
present case the amount of damages should be ascer- 
tained on the day of the commencement of the 
winding-up. The claimant is entitled to prove not- 
withstanding the non-payment of the premium. The 
costs to come out of the assets of the company. 

Solicitors : Mercer and Mercer ; and Lewis, Munns, 
Nunn, and Longden. 


OTommon Hato OTourtfi* 

COURT OF aUEEN’S BENCH. 

Beported by T. W. Saumdeiui and J. Suobtt, Esgrs., 
Barristers-ttt-Law.. 

Saturday, Jan. 15. 

The Briouton Turnpike Trustees v. The Sur- 
veyors OP THE Highways of the Parish of 
Preston. 

Turnpike-road— Order of contribution Jor repairs for 
parishes — Principle of computation. 

When an application is made to justices at the instance 
of turnpike trustees for an order of contribution upon 
the parishes through which the road runs towards its 
repair, such order should be made upon the principle of 
the actual costs of repairs of the road in each parish, 
and not upon a mileage principle. 

Where, therefore, the trustees of a turnpike-road were 
authorised by their Act to expend annually 8501. upon 
the repairs of their riMd, and finding that sum was 
insufficient they applied to justices for an order of 
contribution upon tne several parishes through which 
their road ran, and in doing so represented that they 
had expended the 8501. upon the mileage principle, 
whereby a larger contribution was rewired from parish 
P. than woula have been required had they expended on 
the road in such parish a fair proportion of the 8501. 
according to its relative wear ana tear : 

Held, that the trustees were wrong, and that the justices 
having estimated what would he the fair relative pro- 
portion of (he 850L to have applied to the repair of 
the road in such parish, and having made an order for 
the deffiiency, they were right in so doing. 

This was a case stated by Justices under the 20 
& 21 Viet., c. 43, as follows. 

At a special sessions for highways, held at Hove, 
in the county of Sussex, on the 1st March 1869, an 
information by Edward Waugh, clerk to the appel- 
lants, was exhibited before tne j ustices under the 
4 & 5 Viet., c. 59 (which statute has been continued 
by several subsequent statutes to the present time). 
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stating that the funds of the Brighton, Cuckfleld, 
and West Qrinstead Turnpike Trust, applicable under 
the Brighton, Cuckfleld, and West Qrinstead Turn- 
pike Hoads Act 1854 (the local Act by vndch the 
trustees are authorised to levy tolls upon the roads, 
for the repairs and maintaining the same), were 
insufficient for the repairs of the turnpike road 
within the parish of Preston, and praying that the 
justices would proceed to make such judgme^ and 
order in the premises, as upon examination to 
the justices would seem meet, and as to law did 
appertain. The justices examined into the allega- 
tions contained in the information, and it appearing 
to them that the allegations were true, they did 
adjudge and order that the respondents should pay 
to the appellants the sum of 53?. out of the highway 
rates to be levied in the parish of Preston, such jum 
of 53f. to be wholly Jaid out in the actual repairs of 
such part of the turnpike road as lies within the 
parish of Preston. The appellants were dissatisfled 
with the determination of the justices, upon the 
hearing of the information, as being erroneous in 
point of law ; and having duly applied to them to 
state and sign a case setting forth the facts and 
grounds of their determination for the opinion of 
this court, the following case was stated : — 

Upon the hearing of the information the follow- 
ing facts were proved and admitted by both parties : 
— The Turnpike Trust is regulated by the Brigh- 
ton Cuckfleld and West Grinstead Turnpike Roads 
Act 1854, which Act is to be taken and considered 
as part of this case, and is hereinafter referred to as 
the localAct. SSect. 25 of the local Act, provides for 
the application of the revenue of the trust in the 
following order : First, in paying the expenses of 
the Act. Secondly, in paying the expenses of erect- 
ing a new toll house, in lieu of the Preston gate. 
Thirdly, in paying the expenses of repairing toll 
gates, and in salaries and general management, not 
exceeding in any one year the sum of 174/. Fourthly, 
in paying the expenses, not exceeding the sum of 
850/. in any one year, of maintaining and keeping 
in repair the said roads. Fifthly, in paying interest 
at 3/. 105. per cent, on 2761/., a portion of the debt 
due on the roads. Sixthly, inf paying interest at 
the rate as aforesaid, on 4700/. the remainder of the 
debt. Seventhly and eighthly, in reducing the princi- 
pal of such debt. Ninthly, in paying any further 
expenses (beyond the sum of 850/.) of maintaining, 
keeping in repair and improving the roads and of 
putting the Act into execution in reference thereto. 
There was not any portion of the revenue applicable 
for the repair of the roads under the ninth clause. 

The roads of the trust were of the total length of 
thirty-five miles, and the proportion of the turnpike 
road within the parish of Preston was one mile and 
thirty-eight poles in length. The sum of 860/. 
authorised by the local Act to be expended in re- 
pairs of the roads was at the rate of about 24/ Gs. 
per mile on the whole length of the roads, and such 
sum was wholly insufficient for the repaiis of the 
roads. The average cost of the repairs has been 
the sum of 1200/ per annum. In no one of the 
parishes within which the turnpike road of the 
trust lies, can it be kept in repair for a sum at the 
rate of 24/ 65 . per mile. The estimated cost oif re- 
pairs for the whole of the road for. the year ending 
31st Dec. 1869, was the sum of 1350/ 18«., out of 
which the cost of repairing so much of the turnpike 
road as lay within the parish of Preston for that 
year was the sum of 142/ 13s. 2d. The portion of 
the turnpike road which lay within the pwrish of 
Preston had a ^ge amount of traffic upon it, and 
was very much used and rOsorted to , by the inhabi- 
tants and visitors of Brighton, uid costs consider- 
ably more to keep in repair than any other portion 
of the road. There was no toll gate in the parish 
of Preston, and under the local Act tiie trustees 


were prohibited from erecting a toB gate In such 
parish. The cost of keeping the roads in repair 
varied considerably in the several parishes, and the 
following tabular, statement shows the length of the 
road in each parish, and the estimated cost of re- 
pairing the same for one year. 


Name of Parish. 

Length of road; 

Total cost of 
repairs in 1869. 

% 


M. 

P. 

P. 

L. 

£ 

•s. 

d. 

Preston 

• ■ • • • t 

1 

ft 

88 

If 

142 

13 

2 

Patoham 

••• 

2 

4 

34 

If 

172 

15 

3 

Piecombe 

• • • • • 9 

2 

2 

38 

if 

108 

11 

3 

Clayton 

••• • 

4 

5 

89 

11 

202 

4 

5 

Keymer 

• It • • • 

1 


37 

12 

41 

1 

0 

Cuckfleld 

• • « • * • 

10 

37 

22 

328 

11 

2 

Hongham 

9 9 « a « • 

3 

6 

1 

If 

99 

13 

5 

Crawley 

• • • 

t» 

6 

13 

2 

31 

11 

11 

Ifield 

, • ■ t • • 

1 

2 

8 

2 

38 

14 

0 

Bolney 


2 

2 

32 

fe 

59 

14 

4 

Cowfold 

tis 

2 

3 

37 

70 

5 

2 

West Qrinstead 

• • • • • ■ 

1 

7 

25 

99 

1 54 

17 

11 



34- 

7 

21 

39 I 

' 1J150 

13 

0 


The appellants, as trustees of the roads at a meeting 
held for, among other purposes, that of fixing the 
amount to be contributed towards the repairs of the 
roads out of the highwajr rates of the several 

rishes within M’hich they lie, had considered and 
decided that the sum of 850/., which by the local 
Act they are authorised to expend out of the tolls 
in the repair of the roads, should be credited to the 
several parishes within which they lie rateably in 
proportion to the mileage of road of the trust within 
each parish ; and they consequently applied to the 
respondents to pay them out of the highway rates 
for the parish of Preston the difference between the 
anticipated cost of the actual repairs of such part of 
the turnpike road as lies within the parish, and the 
sum (portion of the 850/) which they had^ on the 
above-mentioned mileage principle appropriated to 
the repairs thereof. The respondents contended that 
the trustees ought to expend the sum of 850/ in 
proportion to the actual wear and tear in each 
parish. 

There was no evidence to show whether the sum 
of 850/, or any part thereof, had been actually ex- 
pended in proportion to mileage, or in proportion 
to wear and tear. Under the mileage principle con- 
tended for by the appellants the proportion of the 
sum of 850/ to be spent in the parish of Freston 
was 27/ 45. 8c/, leaving a sum of 1 15/ 85 . 6d. to be 
contributed by the respondents, and this last- men- 
tioned sum the appellants applied to the justices to 
adjudge and order to be paid by the respondents. 
The justices were of opinion that — whereas the 
anticipated cost for the entire year of the-repair^ of 
all the roads of the trust was 1350/ 135., of which 
850/ was the sum to be contribute! under the local 
Act out of the tolls, and the excess 600/ 135., the sum 
to be contributed under the general Act out of the 
highway rates— it was right that the two sums of 
860/ and 500/ 135. should be apportioned between 
the several parishes upon one and the same principle, 
that, namely, in accordance with the anticipated ex- 
pense for the entire year of repair in each parish and 
not upon the principle of mere mileage, and as 89/» 
would be the share of the 8601. for which the parish 
of Freston would be entitled to have credit on this 
principle, the justices ordered the respondents to 
pay out of the highway rates of the parish of 
Freston the sum of 63/ ISs. 2c/, such sum being the 
difference l^tween 89/ and the sum of 142/ I 85 . 2a., 
the estimated cost far the entire year of the repairs 
in that parish. The question or law arising upon 
the above statements was whether, under the cir- 
cumstances stated, the decision of the justice wm 
correct, or whether ttie principle contended for by 
the appellants was correct ? If the court should ^ 
of opinion that the principle contended for by ^e 
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appellants was the correct one, the order is to be 
amended by increasing the sum of 53/. 135. 2c/., 
thereby ordered to be paid, to the sum of 115/. 8s. Gd. 
But if the court should be of a contrary opinion, 
then the order is to stand. 

Grantham appeared for the appellants, and con- 
tended that the decision of the justices was wrong, 
for that the mileage principle is the one they should 
have adopted, being not only the simplest, but iu4ts 
result the fairest, 

Merrijield^ for the respondents, argued that the 
justices were right in their decision, for that the 
just way of apportioning the 850/. was according to 
the relative extent of the wear and tear of the roads 
in the various parishes. 

Grantham was beard in reply. 

Cases cited. 

Rex V. The Justices of Berhs, 8 Dowl. 727 ; 

Reg. V. South Shields, 23 L. J. 134, M. C. ; 

Brown v. Evans, 34 L. J. 101, M. C. 

CocKBURN, C. J. — I think that our judgment 
should be for the respondents. The Act of Parlia- 
ment makes provision for enabling the trustees gf 
turnpike roads where the funds are insufficient to 
bear the expenditure necessary in repairing the 
roads to apply for an order for contricution out of the 
highway rate made for any parish through which 
the road passes. Now, starting from that point of 
view, I come to the conclusion that an apx>ortion- 
meut according to the mileage principle is wrong. 
The present is a case of a trust with roads passing 
through several parishes, one contiguous to 
Brighton, where the population is large and the 
traffic heavy, and others being country parishes 
without any such large population or heavy traffic. 
In the former class of parishes, a much larger ex- 
penditure would be required than in the latter. 
Now if the fund which the trustees are authorised 
to raise and expend was sufficient for the repair of 
the whole system of roads it would bo expended 
according to the proportion required for this or that 
parish. Instead, however, of being sufficient, it 
proves to be insufficient, and it therefore becomes 
necessary to apply for a rate in aid. Suppose then, 
that for parish A. 100/. should be required for the 
maintenance of the roads, whilst for parish B. 50/. 
would be sufficient, and a rate in aid is required, 
the amouiit which the trustees have in hand ought 
to be expended in the same proportion as it 
would have been if it had been sufficient with- 
out calling for any contribution. Justice and 
equity require that it should be apportioned between 
the parishes in proportion to the expenditure re- 
quired in each for the repairs of the road in each. 
The justices, therefore, were right in saying that the 
fund received by the trustees ought to be appor- 
tioned in the way suggested by the respondents. 

^^ELtoR, J. — I am of the same opinion. No doubt 
the division according to the mileage principle is 
the more simple of the two, but certainly the more 
equitable mode of apportioning is according to the 
expenditure actually required. 

Hahnxsk, j.— I certainly felt some difficulty during 
the argument, but upon reflection I agree with the 
opinion expressed by my Lord. If, indeed, it had 
been intended that the fiffid should be applied 
according to the mileage principle, it is somewhat 
strange that the Legislature should not have said 
so ,' and as thc^ have not, I think that it must have 
been contemidated that something more was neces- 
sary than a mere mileage proportion. It is certaiidy 
Iprc^er that the greater expenditure required in the 


repair of any particular portion of the road should 
be taken into consideration. 

Judgment far the respondent? » 

Attorney for appellants, E. Waugh, Cuckfield. 
Attorneys for respondents, Williams and Greaves, 
Brighton. 


• Thursday, Jan. 27. 

Ex parte Margaret Short. 

The Wine and Beerhouse Act 1869(32 ^ S3 Viet. c. 
27, 5. 17 ; 4 d* 6 Will. 4, c. 87, s. 7 — Second offence 
— Conviction, 

A beerhouse keeper, after the passing of the 32 d* 33 
yirt. c. 27 (The Wine and Beerhouse Act 18G9) 
was convicted of the offence of keeping her house open 
for the sale of beer on Sunday %efore half-past twelve 
o'clock at noon, and subsequently she was again con- 
ricted for refusing to admit a constable to her pre- 
mises : 

Held, that the offence first named was properly treated 
as an offence within the pi'ovisions of the ^ ^ 3 Will. 
4, c. 87, s. 7, and that the justices were right in treat- 
ing the last-named offence as a second offence and of 
awarding a penalty accordingly. 

J. Paterson moved for a rule calling upon two jus- 
tices of Cheshire to show cause why a writ of cer- 
tiorari should not issue to remove unto this court a 
certain conviction,' made on the Gth Oct. last, 
against one Margaret Short, for refusing to admit a 
constable to her premises, which consisted of a beer- 
house, whereby she was adjudged to be disqualified 
from selling beer, ale, &c., for the space of two years, 
, By the 4 & 6 Will. 4, c. 85, s. 7, it is enacted 

Tlmt it sball be lawful for all constables and officers of 
police, and they are hereby authorised and empowered to 
cuter into all houses which are or shall he licensed to soil 
beer or spirituous liquors to be consumed upon the premises 
wheu ana so often as such constables and officers shall think 
pi'oper ; and if any person having such licence as aforesaid, 
or any servant or other person in his employ or by his 
direction, shall refuse to admit, or shall not admit, such 
constable or officer of police into such house, or uijon such 
premises, such persen having snob licence shall for the first 
offence forfeit and pay any sum not exceeding 51 , together 
with the cosits of the conviction, to he recovered within 
twenty clays next aftor that on which such offence was 
committed, before one or more justices of the peace ; aud it 
shall bo lawful for any two or more justices Imfore whom 
any such person shall be convicted of such offence for the 
second time to adjudge (if they shall so think fit) that such 
offender shall be disqualified from selling beer, ale, porter, 
cider, or perry, by retail for the space of tw'o years next 
after such conviction, or for such shorter space of time as 
they may think proper. 

By the 32 & 33 Viet. c. 27, 9. IG, it is enacted 
that — 

'Where any ])er8on licensed under any of the said recited 
Acts to sell beer, eider, or wine byrotail, or any person licensed 
under the said Act of the ninth year of the reigrn of King 
George the Fourth, is couvicted of keeping his house oi>en 
for the sale of, or of selling beer, cider, wine, spirits, or any 
other exciseable liquor, or of suffering the some to bo 
dnmk in such house At any time daring which such house 
ought by law to be cldsea, any person (other than the 
servants or inmAtes of such house; present in such house 
at ^ch time shall, unless he account for his presonqe to the 
satisfaction of the justices having cognisance of the case, 
be liable on sununary conviction to a penalty not exceeding 
403. for each offoaoe. 

Sect. 17 enacts that — 

In the following oases, that is to say (1), where any 

S erson is oonviotea of an offence against the tenor or con- 
itions of a lioonoe granted to him under any of the said 
recited Acts, or of an offence for which a penalty is imposed 
by any of the recited Acts. (2) 'Where any person is con- 
victed of an offence against the tenor of a lioeuce gramked 
to him under the said Act of the ninth year of the reign of 
King George the Fourth, if any previous conviction or 
convictions since the passing of this Act for any of 
the said offences be ^proved against him, the offence of 
which he is last oonvicted shall be deemed to be a second 
or third offence as the ease may be, provided that the said 

S revious conviction or oonviotious did take place within the 
ve years next preceding. 
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The conviction did not refer to anj previotts 
offence for which the said Margaret Short had been 
convicted of the same kind, but four other convic 
tions for other offences were recited in it, one of 
which was since the passing of the 32 & 38 Viet 
c. 27 (The Wine and Beerhouse Act 1869), and that 
was for keeping the house open for the sale of beer 
on Sunday before half-past 12 o’clock at noon. It 
was stated on affidavit, that the said Margaret 
Short had never been previously convicted of the 
offence of refusing to admit a constable into her 
house, or of any of the offences enumerated in the 
first branch of the 17th section of the 32 & 33 Viet, 
c. 27, since the passing of such Act. 

J. Paterson contended that the justices were 
wrong in inflicting the penalty of disqualification 
from selling beer, &e., for two years, for the con- 
viction shows no first offence which was neces- 
sary to justify them in inflicting it. The keep- 
ing of the house open upon a Sunday for which 
Mrs. Short had been convicted, could not be con- 
sidered as a second offence, for that, it is submitted, 
is not an offence against the tenor or conditions of 
a licence granted to her under any of the recited 
Acts. It certainly was an offence under the 3 & 4 
Viet. c. 61, s. 15, but that part of the Act is re- 
pealed by the 11 & 12 Viet. c. 40, s. 2, and a new 
enactment is provided with reference to this matter 
under the 4th section, and which Act is for regula- 
ting the sale of beer and other liquors on the Lord’s 
Lay, and imposes a penalty of five pounds for a 
breach of its enactments. That enactment is not 
included in those recited in the 32 & 33 Viet. c. 27. 

P, Taylor showed cause in the first instance. 
The justices had jurisdiction to convict as they have 
done. Although there had been no previous offence 
of refusing to admit a constable, there certainly had 
been one of keeping the house open for the sale of beer 
before half-past twelve o’clock at noon, which it is 
submitted is an offence which comes within both 
branches of sect. 17 of the 32 & 33 Viet. c. 27, it 
being in fact an offence against the tenor of the 
licence. Although the 11 & 12 Vic*, c. 49, was passed 
for regulating the sale of intoxicating liquors on the 
Lord’s-day, yet it was one applicable to the due con- 
duct of the house as intended by the last statute. 
[Ho was stopped by the court.] 

J, Paterson was heard in reply. 

CocKBDKN, C.J.— I am of opinion that there 
should, be no rule. The offence created by 11 & 12 
Viet. c. 49, is identical with that which had been 
prohibited by the licence. It is certainly against 
the tenor and condition of the licence, and no doubt 
the Legislature framed the 17th section with the 
view of meeting such a case. 

Blackburn, J. — ^1 am of the same opinion. The 
obvious meaning is, that if a conviction takes place 
of the commission of one of a certain class of 
offences since the passing of the 32 & 38 Viet, 
the offence of which the person is last convicted 
shall be deemed a second offence with the conse- 
quences attached to the committing of a second 
offence. 

Mellob, j. concurred. 

Rule refused* 

Attorn^ for the prosecutor, E, J. Kent, Liver- 
pool. 

' Attorneys for the appellant, Brethetion and Co., 
Birkenhead. 


Dicker (resp.) [q. b, 

Monday, Feh. 14. 

Jones (app.) o. Dicker (resp.) 

Poat^ing Act (25 ^ 26 VicL c. 114), s. 2-^JJnUtwfully 
going on land in search or pursuit of game — Evidence 
to support conviction. 

Appellant, a common comer between B, and R., was 
met by a police constable coming along the turnpike 
road to R. with his horse and cart. The dbnstable, 
suspecting that the appellant had 6een unlawfully on 
land in pursuit of game, asked him if he had any game 
in his cart, to which he replied that he had only a few 
rabbits. The constable then searched the cart, and 
found in a basket, beneath the rabbits, a pheasant, 
nine partridges {three of which had been shot, and six 
netted), and two hares (one of which had been shot, 
and the other trapped). The game was wet, and had 
been recently killed; and the boots of the appellant 
(who fainted when the game was discovered) were 
dirty, although the road was dry. The justices who 
convicted the appellant found that “ no evidence was 
given on the one hand to show that the game was 
unlawfully obtained, or on the other hand to show that 
it was lawfully obtained:** 

Held, that the foregoing circumstances did not constitute 
sufficient evidence on which the appellant could be 
convicted of having obtained game by unlawfully going 
on land in search or pursuit of game within sect. 2 of 
25 ^ 26 Viet. c. 114. 

Case stated by justices. 

This is a case stated by us, the undersigned, 
three of Her Majesty’s justices of the peace for the 
county of Denbigh, under the stat. 20 & 21 Viet, 
c. 43, for the purpose of obtaining the opinion of the 
court on questions of law which arose before us as 
hereinafter stated. 

At a petty sessions holdcn at the county hall in 
Kuthin, in and for the division of Huthin, in the 
county of Denbigh, on the 2nd Dec. 1867, an in- 
formation preferred by John Dicker, sergeant of 
police, Ruthin (hereinafter called the respondent), 
against Hugh Jones, of Bettws Gwerfil Goch, in 
the county of Merioneth, carrier (hereinafter called 
the ap^llant), under sect. 2 of the 25 & 26 Viet, 
c. 114, intituled the Game Poaching Prevention 
Act, charging for that ho the said Hugh Jones, on 
the 19th Nov. 1867, in the parish of Llanfwrog, in 
the county of Denbigh aforesaid, was lawfully 
searched by him, the said John Dicker, a constabte 
for the said county of Denbigh, in a certain high- 
way, then called “ the road from Ruthin to Carrig-y- 
druidion,” the said constable then having good 
cause to suspect the said Hugh Jones of coming 
from certain land there where the said Hugh Jones 
had been then unlawfully in search or pursuit of 
game, and the said Hugh Jones having in his 
possession game unlawfully obtained, and the said 
constable having then and there also lawfully 
stopped and detained a certain cart, in and upon 
which ho had good cause to suspect game was then 
and there being carried by the said Hugh Jones, 
there being then and there found in and upon the 
said cart certain game, to wit, one pheasant, nine 
partridges, and two hares Q^bich the said constable 
then a^ there seized and detained), contrary to 
the statute in that case made and provided, was 
beard and determined by us, the said justices re- 
spectiveljr, being then present, and u^n such 
hearing we decided the appellant came within the 
words of the statute and he was duly convicted 
before us of the said offence, and we adjudged him, 
to forfeit and pay the sum of 8l. 2s. to be appl^d 
aGC<Nrdiog to law, and to pay to the respondent tM 
sum of 1/. 18si for his costs in that behalf, and, in 
deffmlt of payment of the said several sums^ we 
adjudged the appellant to be.impriseiied in the . 
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common gaol at Buthln, in tho county, for the 
space of two months. 

And whereas the appellant being dissatisfied with 
our determination upon the hearing of the said 
information as being erroneous in point of law, 
hath,; pursuant to sect. 2 of the said stat. 20 & 21 
Viet. c. 48, duly applied to us in writing to state 
and sign a case, setting forth the facts and the 
grounds of such our determination as aforesaid for 
the opiniOnof this court, and hath duly^ entered into 
a recognisance as required by the said statute in 
that behalf. 

Now, therefore, we the said justices, in compli* 
ance with the said application and the provisions 
of the said statute, do hereby state and sign the 
following case : 

Upon the hearing of the said information it ap* 
peared that it was laid by the respondent in his 
character of a police constable, and in pursuance of 
the directions of the statute, and it was proved on 
the part of the respondent and found as a fact, 
that the appellant was a common carrier residing 
at Bettws (which is partly surrounded 6y the county 
of Denbigh), in the county of Merioneth (which ad> 
joins the county of Denbigh), and was in the habit 
of carrying goods to the markets held in the town 
of Buthin, in the county of Denbigh. That on the 
morning of the 19th Nov. last, the appellant was 
met by the respondent, a police constable for the 
county of Denbigh, coming along the turnpike road 
(in the county of Denbigh) leading from Cerrig-y- 
druidion and the village of Bettws to the town of 
Buthin, with his own horse and cart, and about a 
mile out of the town of Buthin, and in the county 
of Denbigh. 

That the respondent suspected the appellant of 
having been on lands taking game, and also of carrying 
game for himself and others, and this suspicion was 
in consequence of private information the respondent 
had received. The respondent asked the appellant 
if he had any game in his cart, to which he replied 
that he had no game whatever, only a few rabbits 
which he had bought. That the respondent searched 
the cart and found a basket covered over with a 
cloth, and in the basket were some rabbits, and 
under the rabbits one pheasant, nine partridges, 
three of which had been shot, and six had been 
netted, and two hares, one of which had been shot 
and the other trapped. That on the game being 
found by the respondent in the appellant’s cart, the 
appellant fainted. That the game was wet and had 
been recently killed, and the appellant’s boots dirty, 
although the road was dry, and the game was not 
visible in the cart. That the highway where the 
search took place was in the county of Denbigh, 
and about eight miles from Bettws, where the appel* 
lant lived. That the appellant, on being asked 
where he had the game from, stated that his wife 
had bought it from some person. 

On the part of the appellant, a witness was called 
who jMfoved that the appellant was a common carrier 
from Bettws to Buthin, and that on the morning in 
question the witness had brought a parcel to him at 
Bettws, and placed it, at six o’clock in the morning 
on the 19th Nov., in the cart close to the basket in 
which the game was afterwards found. That he 
had seen a piece of the basket only, t^t a cloth 
covered the top part, and that the person afterwards 
accompanied the appellant to a place called Melin- 
yurg, on the borders of the county of Denbigh, a 
distance of about one and a half n^e from Bettws, 
but saw no game put into the cart, or the basket 
disturbed, mid that the appellant sometimes worked 
at a farm in Denbighshire. There was no evidence 
to show that the game was in the basket at Bettws, 
nor that it could not have been killed and put in 
after the appellant entered the county of Denbigh. 
No evidence was given on the (me hand to show that 


the game was unlawfully obtained, or on the other 
hand to show that it was lawfully obtained. 

It was contended on the part of the appellant 
that the susfiicions of the respondent, the search on 
the highway, and the possession of the game by 
the appellant, with the other concomitant circum- 
stances, were not sufficient to support a conviction 
under the circumstances of his being a common 
carrier, and bound to carry all parcels entrusted to 
him in the same undisturbed condition in which he 
received them ; that we, the said justices, were 
wrong in deciding as we had done; that the 
respondent was not bound to state and prove his 
grounds of suspicion of trespass, or to state whether 
or not he suspected the trespass to have been com- 
mitted in the county of Denbigh or Merioneth ; 
that the respondent not having seen the appellant 
coming from any land, but mcArely travelling the 
high road with his cart, and the latter’s clothes not 
being wet, or any nets or other instruments for 
taking game found in his possession, we, the said 
justices, wrongly convicted the appellant, and that 
tho ap^llant’s witness having proved that the 
basket which, when found in the county of Denbigh, 
contained the game was in the cart at Bettws, a 
constable of the county of Denbigh had no right to 
take the game, nor had we jurisdiction to adjudicate 
on the information. 

The questions for the consideration of the court 
are, first, whether our decision that the respondent 
was not bound to state and prove bis grounds of 
suspicion of trespass, or to state whether or not 
he suspected the trespass to have been committed 
in the county of Denbigh or Merioneth was right ? 
Second, whether or not it was incumbent on the re- 
spondent to show affirmatively that the appellant 
had been unlawfully on any land in the county of 
Denbigh in search or pursuit of game, and had so 
unlawfully become possessed thereof ? Third, 
whether or not there was in point of law evidence 
from which we might infer that the appellant had 
obtained such game by unlawfully going on any 
land in search or pursuit of game, or that he had 
in his possession g%me unlawfully obtained ? 

If the court should be of opinion that the said 
conviction was legally and properly made, and the 
appellant is liable as aforesaid, then the said con- 
viction is to stand, but if the court should be of 
opinion otherwise, then the said complaint is to be 
dismissed. Jambs Maurice. 

Bobt. Geo. Johnson. 

Gabl. Bobbrts. 

25 & 26 Viet. c. 114, s. 2, enacts that — 

It shall be lawful for any constable or i>eace officer, in any 
county, borough, or place in Great Britain and Irehtnd, in 
any highway, street, or public place, to search any person 
whom he may have good cause to suspect of coming from any 
land where he sludl have been unlawfully in search or pur* 
suit of game; or any person aiding or abetting such person, 
and having in his possession any game unlawfully obtained, 
or any gun, "part of gun, or nets, or engines used for the 
killing or taking game ; and also to stop and search any cart 
or other conveyance in or upon whi<m such constable or 
peace officer shw have good cause to suspect that any such 
game or any such* article or thing is being carried by any 
such person, or should there be foxindany game or any such 
article or thing as aforesaid upon such person, cart, or 
other conveyance, to seize and detain such game, article, or 
thing ; and such constable or peace officer shall in such case 
apply to some justice of the peace for a summons citing 
such person to appear before two justices of the peace 
assembled in petty sessiims as jnovlded in the 184; 18 oi Her 
present Majesty, o. 120, s. ^ as for as regards Euf^and and 
Ireland and before a sheriff or any two justioes of the peace 
in Scotland ; and If such person shall have obtained such 
game by unlawfully going on any land in search or pursuit 
of game, or shall have used any such article or thing as 
aforesaid for ut^wfnlly killing or taking game, or shall 
have been UBO^mtarf thereto, such person shfdl, on being 
convicted thereof, forfeit and pay any sum not exceeding 
five pounds, and shall forf^t such game, guns, parts of 
guns, nets, and engines, and the justioes shall durect the 
same to be sold or destroyed, and the proceeds of sudi 
sale, with tiie amount of the pmialty, to be paid to the tiea- 


March 19, 1870.] 


THE LAW TIMES REPOItTS.--Yo\. xxil, n.s.— 97 


Q. B.] JoNBB (app.) V, 

surer of the county or horoujrh where the oonriotion tahes 
place i and no person who, by direction of a justice in writ* 
inir, ffVipii sell any game so soized, shall be liable to any 
penalty for such sale : and if no oonriotion tases 
the game or any su<m article or thing as aforesaid, or 
the Tolue thereof, shall be restored to the persOn from 
U had been seized. 

Morgan Lloyd, for the appellant. Id the drst place 
the offence created by the statute is not charged id 
the information at all. The offence named in the 
statute is having obtained game by unlawfully 
going on any land in search or pursuit of game, or 
having used ” any gun, part of gun, nets, or engines 

for unlawfully killing or taking game,” or “ having 
been accessory thereto whereas the offence charged 
in the information is that the appellant was law- 
fully searched by a police constable, then having 
good cause to suspect him of having come from cer- 
tain land where he ^ad been unlawfully in search 
and pursuit of game, and that he had in his posses- 
ion game unlawfully obtained. Node of the enu- 

aerated instruments for killing game was found 
upon him ; and the only offence of which he could 
have been guilty, if guilty of any, was that of 
having obtained game by unlawfully going on land 
in search or pursuit of game and, as that offence 
is not charged in the information, the information 
was bad. 

Horatio Lloyd, for the respondent. — There are 
three questions submitted by the justices for the 
decision of this court, and the question now raised 
is not one of them, and cannot therefore be now 
discussed. [Lush, J. — Such a question could not 
be matter of appeal in this form. If the conviction 
is void on the face of it, the proper remedy is to 
bring it up and quash it. We must confine our- 
selves to the questions put to us.] 

Morgan Lloyd, in continuation. — Even if the in- 
formation was good, it is submitted that there was 
nothing in the evidence to justify a conviction for 

having obtained game by unlawfully going on 
land in search or pursuit of game.” The appellant 
is a common carrier in the habit of carrying goods 
to Ruthin, and the justices state as a fact that no 
evidence was given to show that the game was 
unlawfully obtained. [Lush, J. — Even supposing 
the appellant had got the game found in his cart 
from a poacher who had unlawfully taken it on land 
within the jurisdiction of the justices, would that 
be an offence under this Act?] It is submitted 
that it would not. 

Horatio Lloyd for the respondent.— The finding of 
the justices that there was no evidence ” given to 
show that the game had been unlawfully obtained, 
means only that there was no direct evidence. There 
was quite sufficient indirect evidence to support the 
conviction. If the appellant had been carrying the 
game merely as a common carrier nothing would 
have been easier for him than to have given evi- 
dence of the fact of its having been sent by some 
person to another. Then there is the denial by the 
appellant that he had any game whatever in his 
cart, when asked bv the police constable; the 
fainting of the appellant when the game was dis- 
covered by the constable; the fact that the game 
was wet, and had been recently killed; and the 
dirty boots of the appellant, although the road was 
dry— circumstances all pointing to* the guilt of the 
appellant. In Brown v. Turner, 18 C. B., N. S., 485, 
a conviction was upheld under circumstances not 
materially different. There four labourers were met 
by a police-constable early one Sunday mmming, mi 
the high road. Suspecting from their appearance 
that they had been poaching, and seeing that there 
was something bulky in the pocket of one of them, 
the constable searched him (the other three walking 
away), and drew from his pocket five wild rabbits^ 
which had been recently killed, and an iron spud ; J 


Dickbb (resp.) [q. b. 

the constable, then followed another, and found in 
his pocket a net suitable for taking rabbits, and 
whi(^ ap^ared to have been recently used, and 
some rabbit's fur. and fresh blood on his coat cuffs ; 
the constable proved that a third member of the 
party had at a subsequent hour on the came morning 
sold a dead wild rabbit at a beerhouse for 6d ; and 
the Court of Common Pleas held that the magis- 
trates were justified in inferring from the alwve 
evidence, as against three out of the four, that 
they had been unlawfully on some land in 
search or pursuit of game within this Act, although 
there was no proof that either of the parties had 
been seen off the high road. So in Evans v. Botterill, 
3 B. & S. 787 ; 8 L. T. ]^p. N. S. 272, it was held 
that it is not necessary to the conviction of a person 
charged under this Act that he should be shown to 
have come from some land, and that the presump- 
tion of that fact may be drawn from the surround- 
ing circumstances. In that case five men were 
taken at 6' a. m. on a Sunday morning on a highway 
carrying bags, in which were found one hare and 
fifteen rabbits, and also with several nets and stakes 
used for the fastening down of the nets, but were 
not proved to have been on any land in pursuit of 
game; and it was held by this court that these 
facts constituted sufficient evidence on which the 
magistrates might have convicted the men of 
having obtained the game by uhlawfully going on 
land in search of game, or of having used nets and 
stakes for unlawfully killing and taking game. 
[Lush, J. — ^The section of the Act authorises the 
constable to search any person whom ho may have 
good cause to suspect of ** coming ” from any land, 
where he shall have been unlawfully in search or 
pursuit of game, &c. At present 1 do not see any 
evidence- of the appellant having been found so 

comiifg ” from any land. Suppose the appellant 
had himself been poaching the night before, and is 
found next day with game in bis possession, could he, 
under such circumstances, be said to be “ coming ” 
from land where he had been unlawfully pursuing 
game ?] The inference to be drawn from the cir- 
cumstances of the present case is against such a 
view as that, for the game is found to be wet and 
recently killed, and the appellant’s boots to have 
been dirty, though the road was dry. [Hanhbn, J. 
— The justices do not say whether the dirt on the 
boots was not such as might have been got on the 
road.] 

Lush, J . — 1 think we must answer the third 
question put to us in the negative. I think there 
was no evidence in point of law from which the 
justices could infer that the appellant had obtained 
the game found in his cart, by unlawfully going on 
land in search or pursuit of game within the mean- 
ing of sect. 2 of the Act 25 & 26 Viet. c. 114. No 
doubt the case was one full of suspicion, and the 
appellant, in all probability, either obtained the 
game by poaching himself or from some poacher ; 
but that is not the offence created by the statute 
which is, that the person suspected “ shall hare ob- 
tained such game by unlawfully going on any land 
in search or pursuit of game, or shall have used any 
such article or thing as aforesaid (viz., gun, &c.) 
for unlawfully killing or taking game, or shall have 
been accessory thereto,” and when “ coming from 
any ” such land he may be stopped and searched. 
Now I do not think tiiere is any evidence here to 
show that. The facts proved in evidence lead m 
strongly to one inference as the other, and that is 
not sufficient to support a conviction. The appel- 
lant is moved to be a carrier going from one town 
to another, and game is found in his cart. It is 
true that the game is wet and recently kill^ ; but 
how recently killed does not appear. It might have 
been killed the previous nigh^ and by anouier per- 
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son than^ho appellant, and if so there vrould not be 
an offence within the Act. Therefore, as the facts 
leave the matter doubtful, the evidence is not, I 
think, sufficient to warrant a conviction* 

Hannen, «r. — I am of the same opinion. 

Conviction quashed. 
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Hill and another v. Peel and another (The 
Tamworth Election Petition). Broad and 
others V, Fow’ler and another (The Penryn 
and Falmouth Election Petition). Pegler v, 
Gurney and another (The Southampton Elec- 
tion Petition). 

Costs— Election petition — The Parliamentary Elections 
Act 18G8 (31 32 Viet, c, 125), s, 41. 

Where, on the trial of an election petition, an order is 
made by the presiding judge fot the payment of the 
costs of the successful, by the unsuccessful, party, the 
successful party is entitled, on taxation of costs, to an 
indemnity for all costs that were reasonably incurred 
by him in the ordinaiy course of a matter of this 
nature, but not to any extraorainary or unusual 
exjjenses incurred in consequence of over caution or 
over anxiety as to any particular case, or from consi- 
derations of any special importance arising from the 
rank, position, wealth, or character of either of the 
parties, or^ any special dcoire on his part to insure 
'success. Such extraordinary costs as an attorney 
would not be justified in incurring without distinct and 
special instructions from his cUent ought not to be 
allowed, nor the costs of purely collateral proceedings 
iwon which a party has failed, nor those which may 
have been occasioned by his default, negligence, or 
mistake. 

There is no objection to the master adopting an uniform 
standard oj allowance for counsel engaged on election 
petitions as an average for ordinary cases: (Per 
Borill, C. J. and Brett, /) 

It is reasonable and proper that consultations should be 
neUl among the counsel engaged in an election petition, 
from time to time during the trial thereof, and the fees 
paid for such consultations ought to be allowed on 
taxation to the successful party, according to the usual 
mode of charge in ordinary sujjj^. 

As to the costs incurred by the success ful party after the 
presentation oJ the petition and before the Keaiing, the 
par tes are entiled to take the judgment of the £xster 
on the particular items, if they think Jit, instead of 
submitting them to him in one iLp sum. 

cases had been tried, and in each case 
successful, and an order 
presiding judge for the pav- 
“ 7 ^® petitioner of the respondent’s costa ^ 

^awworM case, the fees paid to counsel by 
the respondent were, to the leading counsel 200 

SS » refrefh^Tefif 50 

^neas a day for every, day after the first ; to the 
junior counsel, lOO guineas with his brief, and six 
25 guineas each for six days at- 
the first. Upon taxation of ^osts, 

^ allowed m respect of the fee paid to the I 
le^ng c<mnsel with his brief, 100 guineas, and for 
refresher f^s 25 guineas a day; and in respect of 
fees paid to t^ junior counsel, 50 guineas, and re- 
fresher fees of 16 guineas a day. The briefs con- 
sisted ^ of 103 sheets each, besides various other 
voluminous- documents and papers. For preparing 
Wiese briefs the respondent’s attorney charged 200 


guineas, hut this was reduced to 100 guineas on 
taxation, The respondent’s attorney also employed 
a local attorney, whose charges amounted to 
80^. 105. 8d. The whole of tliis sum was disallowed 
on taxation. 

In the Penryn and Ealmuih case, there were two 
respondents, and the petitioners deposited only one 
sum of lOOOf. in the Bank of England, as security 
for costs, in pursuance of the Parliamentary Elec- 
tions Act 1868. The respondents, thinking that 
two sums of 1000?. ought to have been deposited, 
moved the court, after having failed before a judge 
iu chambers, to set aside the petition, on the ground 
of the insufficiency of the recognizance. The court 
granted a rule, which, however, on cause being 
shown, was subsequently discharged without any 
order as to costs. The respondents now sought to 
put on the jietitioners their expenses in these pro- 
ceedings, but the master disallowed them. The fees 
paid to counsel were 300 guineas with the brief to 
the leader, with refresher fees of 60 guineas a day ; 
and to the junior counsel, 150 guineas with the 
brief, and 30 guineas a day refresher fee. These 
were reduced by the master to 100 guineas and 26 
guineas refresher to the leader, and 75 guineas and 
20 guineas refresher to the junior. The master, 
moreover, allowed an extra 25 guineas to the leader 
and 20 guineas to the junior, on account of the great 
distance from London. The respondent's attorney 
charged *100 guineas for instruction for briefs, and 
besides that charged a large number of items, 
having relation to the preparation of evidence. The 
master considered that these items were already 
charged for under the head of instructions for 
briefs, and he accordingly struck them all out, but 
at the same time allowed 150 guineas instead of 100 
guineas for the instructions. In the course of the 
trial of the petition, fees were iiaid to counsel on 
three different occasions for consultations, but the 
master on taxation refused to allow for more than 
one consultation. 

In the Southampton case the main item disallowed 
by the master amounted to nearly 1000?., and repre- 
sented the charges of the respondents’ attorney and 
three clerks for thbir services at Southampton after 
the presentation of the petition and before the hear- 
ing. This was alleged by the respondents’ attorney 
in his affidavit to have been rendered necessary by 
the petitioner, who (as the affidavit alleged) was 
holding out inducements to persons to give evidence 
of bribery, treating, and other corrupt practices, 
and was offering large sums of money with a view 
to procure such evidence. The petitioner made no 
affidavit in answer to this charge. The master 
allowed 100 guineas instructions for brief. The 
fees paid to counsel were reduced by the master 
from 200 guineas, with 50 guineas a day refresher, 
to half that sum, and the refresher fee paid to the 
junior counsel from 25 to 15 guineas a day. Three 
consultations were charged for, but the master only 
allowed one. 

In each case a rule was obtained calling on the 
petitioner to show cause why the master should not 
be at liberty to review his taxation. For conve- 
nience* sake the three rules were argued together. 

H. James, Q. 0., for the petitioner in the Tam- 
worth petition, showed cause. — ^As to the counsels’ 
fee, that is iu the discretion of the master, and the 
master having exercised that discretion, the court 
will not interfere. The respondent has no more 
right to call upon the petitioner to pay for such 
eminent counsel than an attorney would have to 
call on his client to do so in the absence of special 
instructions.^ It is for the respondent to show 
that the master has been wrong, not. for the peti- 
tioner to show that he has been right. As for the 
sum allowed for initructioos for brief, it is a queir 
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tion of quantum memit, with which the court ought [Brett, J. — ^That has never been the practice.] He 

cited. 

Young v. Femicy 1 Do G. J. & S. 353 : 9 L. T. 
Bep.N.S. 590,- 

Doe dem. Hyde y.TIve Mayor &c.y of Manchester, 12 

C.B. 474. 

The judgment of Bovill, C. J. and Brett, J. was 
read by Bovill, C.J. — ^The principle upon which 
the costs on election petitions are to be taxed is 
settled by the 4l8t section of the Parliamentary 
Elections Act 1868, which enacts that they are to 
be taxed “ according to the same principles as coats 


not to interfere. 

//. Llogd, Q.C., for the petitioners in the Penrpi 
and Falmouth case, showed cause,— It is preposterous 
to suppose that the respondent ought to have, his 
costs on the unsuccessful appeal that he made to 
the court to have the petition dismissed. 

Mellish, Q.C. and Davey, for the petitioner in the 
Southampton case, showed cause. — The costs of 
watching the petitioner’s agents ought not to be 
thrown on the petitioner. The master cannot possibly between attorney and client are taxed ”in a suit in 

judge whether such costs were properly incurred or - ’ * *• - * ---=- 

not. [WiLLES, J.— I think it would bo most im- 
proper to allow the expense of this second canvass.] 

As between attorney and client, the attorney may 
charge a rich clieftt many things, which he would 
not be justified in charging a poor one, and in a 
case of this nature, where the respondent holds the 


the High Court of Chancery.” When the costs in 
these cases were taxed, the master of this court 
appointed to perform the duties required under the 
Act obtained the assistance of one of the taxing 
masters of the Court of Chancery. We have in like 
manner availed ourselves of the assistance of the 
senior taxing master of that court, who was kind 
eminent position of Mr. Gurney, many costs might enough to favour us with his attendance during the 


reasonably be incurred in order to insure success ; 
but you cannot take these circumstances into con- 
sideration when the costs are to be paid by the 
opposite side. There is no principle involved in 
this case ; it is a mere question of quantum, and in 
such cases the court will not interfere. The master 
has allowed something under the head of instruc- 
tions for brief, for the costs of getting up the evi- 
dence. As to the counsel’s fee, the courts have 


argument, and to give us such information as we 
required as to the practice of the Court of Chancery, 
and for which we are much indebted to him. The 
peculiarity of the case arises from the costs being 
payable as between party and party, and having to 
be taxed as between attorney and client, and this 
not absolutely, but only as a suit in Chancery. The 
mode of taxation in such a case is stated inMr.Osborn 
Morgan’s and Mr. Davey’s work (p i) upon costa 


never, in any of the numerous cases brought before in Chancery as follows : — “ Costs as between solici- 


them, interfered with the decision of the master. 
The meaning of the 41st section of 31 & 32 Viet, 
c. 125 is that the costs arc to be taxed in the same 
way as the costs of a party in a suit, which are to 
be paid by the other party on the scale of costs as 
between attorney and client. They cited, 

NivlioJs V. Haslani, 15 Sim. 49 ; 

Smith v. Earl of EJJingham, 10 Boav. 378. 


tor and client payable by one party to another will 
not include all costs to which the solicitor would 
be entitled as against his client. It is im- 
possible to lay down with exactness any rule 
upon the subject, but generally it would seem 
that all such costs would be allowed as a soli- 
citor would ordinarily incur in the conduct of hia 

those extraordinary 


client’s business, including 

co.sts which may have been occasioned either by the 
Ilardinge Giffard, Q.C. (in all three cases, Ledgard dof.-iult of the client, as by his incurriyg a contempt 


with him in the Southampton case) in support of 
the rules. A party to a proceeding of this kind is 
entitled to have the assistance gt a (Queen’s counsel 
as well as a junior counsel, and, considering the 
distance counsel have to go from London, he could 


or by his express instructions, as to employ an 
unusual number of counsel.” The rule in the Chan- 
cery General Orders as to the fees to be allowed ta 
solicitors for instructions for different proceedings 
is to be found at p. 404 of Mr. Morgan and Mr. 


not obtain the assistance of properly qualified coun- Davey’s book, and is as follows ; “ As to bills, and 


sel, except by payment of such fees as were paid in 
these cases. The successful party is entitled to an in- 
demnity against all costs reasonably incurred. In 
taxation, the master ought to have allowed costs as 
between attorney and client in the Court of 
Chancery. As to costs on that scale it is said in 
Morgan v. Davey, on Costs in Chancery p. 1, “Costs work, labour, 
as between solicitor and client, payable by one party and incurred 


answers, examinations, affidavits, and petitions^ 
when the larger scale is applicable in lieu of the 
fixed fees for instructions for and for drawing, the 
taxing master is to be at liberty to take into liis 
consideration the special circumstances of each case, 
and at his discretiwi to make such allowance for 
ana expenses properly performed 
in or about the preparation of 


to another, will not include all costs to which thie the bill or answer, examination, affidavit or 
solicitor would be entitled as against his client. It is petition, as shall appear to him to be just, 
impossible to lay down with exactness any rule upon having regard to the length of the document, 
the subject, but generally it would seem that all the nature of the suit, the interests of the 
such costs would be allowed as a solicitor would parties, and the fund or person from which or by 
ordinarily incur in the conduct of his client’s busi- whom the coststs are to be paid.” The 40th Order 
ness, including those extraordinary costs which may of the Chancery Consolidated Orders, rule 32, which 
have been occasioned either by the default of the is to be found at p. 360 of the same book, provides 
client, as by incurring a contempt, or by his express for the taxation between party and party of the 
instructions, as to employ an unusual number of costs, inter alia, of procuring evidence by deposition 
counsel.” In the Southampton case, the affidavit or affidavit, and the attendance of witnesses, and 
charges malpractices against the petitioner and the directs the allowance of all such just and reasonable 
petitioner has not denied the charge, it must then expenses as appear to have been properly incurred, 
be assumed that the respondent was justified in : but directs that in “ allowing such costs the taxing 
incurring charges in counteracting these malpiuc- master shall not allow to such party any costs 
tices. In that case moreover, the master has allowed which do not appear to have been necessary for the 
for the witnesses ; but he has refai^ed to allow any- attainment of justice or for defending his rights, 
thing for the inquiries by which the. attendance of or which appear to have been incurred through 
those witnesses was procured. As to the consulta- over caution, or negligence, or mistake, or 
tions, considering the nature of these cases and the merely at the desire of the party.” It appears, 
different aspect they assume from time to time, they thererore, that in Chancery, even as between 
are very necessary, and ought to be allowed. The Pa rty and party, a liberal scale of costs is 4io 
master said they were included in the refreriier fee. b e allo-ved on taxation, and when the costs are 
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to be taxed as between attorney and client, it would 
seem that there should be an extension of this allow- 
ance. Even this, however, must be subject to some 
limitation, and we think the allowance must be con- 
fined to such costs, as, having regard to the rules 
and orders before enunciated, may be said to have 
been reasonably incurred. In the case of Dot dm. 
Hyde v. The Mayor of Alanchester^ 12 C. B. 479, 
where under a local Act which gave full costs and 
expenses ” the master had allowed liberal costs as 
between party and party, and the court construed 
the Act to mean that the costs were to be taxed as 
between attorney and client, the order to review the 
taxation was qualified by confirming it to such 
costs as had^ been reasonably expended in the liti- 
gation. It is true that the 41st section of the Par- 
liamentary Elections Act 1868 enacts that all costs, 
charges, and expenses of and incidental to the pre- 
sentation of a petition under that Act, and to the 
proceedings consequent thereon, shall be defrayed in 
such manner as the court or judge may determine, 
regard being had to any vexatious conduct or un- 
founded allegations or objections on either side, or 
the causing of any needless expense by either party. 
That, however, seems to apply rather to the question 
what costs are to be allowed than to the mode of 
taxing costs. The order for costs in each of these 
cases was general and without qualification on 
either of the grounds mentioned in this section of 
the Act of Parliament, and it therefore appears to 
US that the parties entitled to their costs under the 
orders were entitled to an indemnity for all costs 
that were reasonably incurred by them in the or- 
dinary course of a matter of this nature, but not 
to any extraordinary or unusual expenses incurred 
in consequence of over-caution or over-anxiety 
as to any particular case, or from considera- 
tions of any special importance arising from 
the rank, position, wealth or character of either of 
the parties, or any special desire on his part to 
insme success. We think also that such extra- 
ordinary costs as an attorney would not be justified 
.in incurring without distinct and special instructions 
from his client ought not to be allowed, nor the 
costs of purely collateral proceedings upon which a 
party has failed, nor those which may have been 
occasioned by his default, negligence, or mistake. 
A rule very much to this effect was, we believe, 
adopted by the Court of Session in Scotland in the 
Dumfriesshire Election Petition^ and by the Court of 
Common Pleas in Ireland upon the Youghal and 
Belfast Petitions. We are also of opinion that when 
the election judge or the coiu^ orders payment of 
the costs without qualificatior^t was the intention 
of the Xiegislatnre that the taxation should be 
liberal in favour of the successful party, and that 
the master should tax the costs accordingly. A 
very wide discretion must necessarily be left to the 
taxing officer, which must be exercised by him after 
a cajreful consideration of the particular circum- 
stan^s of each case, and, where after properly 
considering^ the matter the master has arrived 
at a decision, it lies upon those who im- 
peach bis decision to satisfy the court that he is 
wrong. Where a principle is involved the court 
will always entertain the question, and if necessary 
give directions to the master ; but where it is a 
question of whether the master has exercised his 
discretion properly, or it is merely a question as to 
toe amount to be allowed, the court is generally un- 
willing to interfere with the jugdment of their 
officer whose peculiar province it is to investigate 
and to judge of such matters, unless there are veiy 
strong grounds to show that the officer is wrong in 
toe judgment which he has formed. The first ques- 
tion that was argued in these cases was as to the fees 
^dwed to the leading and junior counsel, and in all 
toe cases one uniform fee of 100 guineas was allowed 


AND SoUTIfAMPTON ELECTION PETITIONS. [C. P. 

upon the briefs to the leading counsel, and 75 gui- 
neas to the junior counsel, being much less in each 
case than the fees that were actually paid. If 
these fees weto allowed as being an uniform stan- 
dard of allowance, without reference to the parti- 
cular case, we think this course would be wrong, 
and that the master ought to exercise his judgment 
and discretion in each case ; but at the same time 
we see no objection to the master adopting such a 
scale as an average for ordinary cases, and unless 
there be some special circumstances we see no 
objection to these fees being treated by the master 
as the proper sums to be allowed. The cases of Tam- 
worth and Penryn seem to us to have been only of the 
ordinary description. The master appears to have 
so treated them, with the exception of allowing an 
additional fee in the latter case on account of the 
great distance from London ; ai\0 we think there is 
no ground upon which we can prcq>erly interfere 
with or review his decision, either in point of prin- 
ciple or as a matter of discretion or amount. 
The Southampton case appears to us to stand upon a 
somewhat different footing. The master seems 
rather to have allowed the fees in that case as in 
accordance with a general rule, than upon a due 
consideration of the particular case; and, looking 
to the affidavits and voluminous briefs in that parti- 
cular case, WGT think it will be more satisfactory that 
the case should be reconsidered by him ; and upon 
the principle which we have laid down. With regard 
to the refreshers to the different counsel, we see no 
reason to doubt the principle of the master’s deci- 
sion, or that he has not allowed a sufficient amount 
in all the cases ; but as to the consultations we 
think that the master in allowing only one con- 
sultation has assimilated the practice and the allow- 
ance on taxation rather too closely to the practice 
in ordinary actions at law, in which only one 
consultation is usually allowed. From the nature 
of the proceedings on an election petition, and the 
mode in which they are conducted, we think it most 
reasonable and proper that consultations should be 
held from time to time when different points and 
phases of the case are developed, as they necessarily 
must be in the cdursc of such inquiries ; and we 
think that such consultations are not only reason- 
able, but would be really necessary in most cases in 
the proixir conduct of the case. We think also that 
the fees for the consultations should be allowed 
according to thb usual mode of charge in ordinary 
suits, and in addition to the refreshers for each 
day’s attendance upon the inquiry. In this respect, 
therefore, wo think the master should review his 
taxation in each of the three cases, unless the 
parties are willing to agree upon the amount to be 
added to the master’s allocatur on this head. 
Another important question raised in each of the 
cases was as to the costs incurred after the presen- 
tation of the petition and before the hearing ; and 
as to these the master seems to have allowed a gross 
sum in each case, under the head of instructions for 
brief. In the Tamworih case there could be no 
objection to his adopting this course, because these 
preliminary expenses were all charged, in accordance 
with a practice which has been adopted, in one item 
as instructions for brief, and in which the details 
involved in the general charge were stated. The 
master has 'exercised his judgment and discretion 
upon the item and the amount^ and reduced it to 
100 guineas ; and, from the nature of the details of 
this item and the services stated to have been per- 
formed, and from the affidavits, we see no reason to 
doubt that the master has exercised a right judg- 
ment upon itY jtnd we think there are no sufficient 
grounds shown to induce us to remit this matter to 
him for review. It is true that Mr. Shaw’s charges 
are disallowed, as well as the charges for railway fares, 
carriage hire, &c. ; but Mr, Shaw’s bill is not before us, 
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and from the report of my brother Willes, who tried 
the case, we are not satisfied that his bill of costs 
was properly chargeable against the appellant. The 
railway fares and carriage hire are mere matters of 
amount with which we cannot interfere. In the 
Penryn and Falmouth case the resppndent’s a^ent 
had charged, not only 100 guineas as instructions 
for the brief, but also all the preliminary expenses 
in detail in addition. The master has struck out 
the preliminary charges ^d increased the amount 
charged as instructions for brief from 100 guineas 
to 150 guineas, in order to coyer in this amount the 
preliminary expenses which, in his judgment, ought 
to be allowed. The master in this matter has clearly 
exercised his judgment and discretion, and upon 
looking at the bill of costs and the amounts 
charged for preliminary expenses, and which would 
be properly chargeable for such preliminary ex- 
penses, we see no feason to doubt the propriety of 
the master’s decision, and the rule will, therefore, 
be discharged in the Penryn case also upon this 
point. The Southampton case seems to us to be some- 
what different. As to the preliminary expenses, 
the costs and charges amounted to nearly 1000/., 
and 100 guineas has been allowed. The master has 
not a very distinct recollection as to the principle 
on which he acted; and looking to the affidavits and 
the absence of any answer to them, to the particu- 
lars and number of the voters objected to, the 
length of the briefs as allowed by the master, the 
number of witnesses and the other circumstances 
of this case, We think the decision of the master 
should be reconsidered by him. Wo think also that 
the parties are entitled to have his judgment upon 
the particular items in the preliminary expenses if 
they think ilt, instead of their being included in the 
allowance of one sum in gross to cover the whole of 
what the master may think ought to be allowed. 
In the Penryn and Falmouth case a further ques- 
tion arose as to the costs of an unsuccessful appeal 
to this court by the sitting member against the 
decision of my brother Willes at chambers ; but 
that appears to us to have been entirely a collateral 
matter, and the court having disposed of the ques- 
tion of costs upon the motion which failed, we think 
the respondent cannot be entitled to them, and that 
the master was therefore right in disallowing them. 
The result will be that the rules will be absolute in 
all the cases to review the taxation as to the consul- ■ 
tations, and the rule will also be absolute in the | 
S^uthamptonQa6ef\siBio thccounsersfees and costs pre- 
liminary to the hearing of the petition ; and as these 
rules are part of the proceedings consequent upon 
the petitions, and incidental thereto, we think the 
costs of them must also be allowed. 

WiLLEB, J. — ^I concur as to the consultations. I 
also agree that the rules ought to be discharged as 
to the Penryn and Tamworth cases. As to the South- 
ampton case, having tried that and also the other 
cases moved, I am unable to concur in the distinc- 
tion drawn by the rest of the court in favour of the 
respondent. 1 do not doubt that extraordinary 
pains were taken and expenses incurred, because of 
the high judicial rank and eminent position of 
Mr. Bussell Gurney — a course natural enough in 
his case, but which would have been highly unrea- 
sonable in the case of an ordinary respondent. I 
think it would be unjust to saddle such costs upon 
the petitioner, and I am satisfied that the master 
has in this case, as in those of Ihmworth and Pen- 
ryn^ taken extraordinary pains to he right. Having 
read his written report of the principle of his deci- 
'sions, viz., that of allowing in each caSe, as instruc- 
tions for brief, such preliminary expenses as he 
thought the Mtitioners were enatled to, I cannot 
doheur in a rme that he shall do the same thing over 
again in the Southampton case. I see no ground 


for interfering with the master’s decision except as 
to the consultations. 

Ruh accordingly^ 

Attorneys for petitioner Hill, Young, Maples, I'ees- 
dah, and Nelson, 

Attorneys for petitioners Broad and others, 
Wyatt and Hoskins. 

Attorneys for petitioner Fegler, Cox and Wil- 
loughby. 

Attorneys for respondents Peel and others, Fresh- 
fields. 

Attorneys for respondents Fowler and another, 
Baxter, Rose, and Norton. 

Attorneys for respondent Gurney, Wilson, Bris> 
towe, and Carpmael. 

Monday, Jan. 31. 

In the Matter of the Norwich Election 
Petition. 

Tillett r, Stuacey. 

Taxation of costs — Exposes of witnesses, preliminary 
investigation, and attorneys. 

Upon the trial of an election petition alleging that the 
respondent had been unduly elected, and claiming the 
seat for the petitioner, who had been the unsuccessful 
candidate, it was declared that the respondent had 
been unduly elected, but the petitioner withdrew his 
demand for a scrutiny. The petitioners costs were 
ordered to be paid by the respondent so far as they 
related to the charges against the latter, but the costs 
to which the respondent had been put in order to meet 
the scrutiny were . ordered to be paid by the petitioner. 

The court refused to interfere with the master's taxation 
of jlhe petitioner's costs, ( 1 ) disallowing witnesses 
who were not called, although some of them before a 
subsequent royal commission admitted they had re- 
ceivea bribes ; ( 2 ) in fxinq a lump sum for the costs 
of preliminary investigation ; (3) in allowing a folio 
ana a half as the length of evidence of each witness ; 
( 4 ) in disallowing many of the expenses actually in- 
curred by the attorneys and their clerks. 

This was another application to jreview the taxa- 
tion of costs upon an election petition. 

The following was the affidavit of the managing 
clerk of the petitioners’ attorneys 
I attended before Master Gordon on the taxation of the 
bill of costs of the petitioner's attornevs. 

The charges in the petition were those of biiberj, 
treating and undue influence. The petition also aiA:ed 
fora scrutiny on various grounds, and claimed the seat. 
The case was tried before Martin, B., who opened the pro- 
ceedings on the 14th Jn. 1869, and they were continued on 
the 15w, 16th, and 18th Jan. 1869. Great difficulty had been 
anticipated in the proof of agency, butat an'early period his 
liordsbip intimated that an agency was sufficiently proved, 
and thus the petitionw’s case was neatly shortened. The 
petitioner abandoned the request for a scrutiny and the 
for the seat. 

The order for costs provided that tibie respondent should 
pay the petitioner the costs incidental to ttie said petition, 
to we proceedings consequent thereon, so far as re- 
lated to the determination and proof that the respondent 
was not duly elected, and so far as related to the recrimi- 
nation against the petitioner ; and that the petitioner should 
pay to we respondent, the oosts of meeting the claim of the 

petitioner to tne seat. ’ * 

The hill of costs amounted to 3,0151. 7s. 8d., of whimi up- 
wards of 14001. was for money out pockety 
amount indluded a portion of the charges a' - ” 
scrutiny as well as to theoase for unseat!^ ^e respondmt. 
The g r ea ter part of the case for the scrutiny went also to the 
case for unseatlM, inasmuch as most of the electors whose 
votes wore ohaflenged were objected to as being eithw 
Mbers or bribed. The amount of tto petitioner s ooste 
allowed was 7031. &. The claim for the respondent s oosts 
as to tile scrutiny amount^ to 7931. 148 . 8d., and was 
reduced on taxation to 1681. 68. 

The number of witnesses actually 
bribery was upwards of 400. Themasti 
The money actually paid to the witnc 
of whiifli wie master allowed but 7W. 
oorvesponding redttoti<m of all the its 
number of witnesses. 


pflsnaed to prove 
owed but 72{u all. 

I was 3771. M. 6d. • 
6d. There was a 
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The principle on which tho master proceeded as to wit- 
nesses was as follows : — If a witness had not been examined 
he would not allow him (except in the cases of live wit- 
nesses), unless the brief showed a proof either that the 
person himself hod bribed or been bribed, or of some other 
person who gave the precise information about which it was 
proposed to cross-examine the witness. 

It is contended on behalf of the petitioner that this rule 
was wrong. A very large proportion of the witnesses who 
were subpeeuaed to prove bribery were hostile. The manner 
in which much of the evidence was got up was as follows 
We collected the various rumours which wer >flyii®' ibout,aud 
sent clerks to investigate the truth of them, fteaerally we 
went difect to the person alleged to have been bribed, but ho 
almost invariably denied the fact, and refused to give any evi- 
dence. Sometimes we received information from other per- 
sons that the person in (xuestion had been actually bribed. 
Sometimes the information was not that he hod been actu- 
ally seen to bribe or to tako a bribe, but of circumstances 
which raised a strong suspicion that he had bribed or taken 
a bribe ; as, for instance, that he had never been kuovm to 
vote without a bribe ; that he had been actively concerned 
in bribery or taking bribes at former elections 5 that he 
asked for a bribe from the petitioner’s agents and had lieeu 
refused, and had afterwards voted for the respondent; 
that he had been taken up to the poll between three and 
four o'clock on the polling day by persons acting on beh al f 
of tbo respondent, who it was believed and in some cases 
known had been bribing, and with persons believed and in 
some cases known to have been bribed. In all such cases 
we made such investigations as we could to test the pro- 
bable accuracy of our information ; vre rejected a largo 
niuuber of such coses, and only subpeeuaed the witnesses 
when it appeared probable that something would be got out 
of them in cross-examination ; and we inserted in the brief 
under the names of the witnesses such information as we 
had obtained as information for counsel to cross-examine 
the witnesses upon, without in a great number of cases 
inserting a separate proof, or incurring the expenses of 
subpoeuaiug the persons who gave us the information, con- 
sidering that on cross-examination the witnesses would 
admit that our information was correct, ^veral of 
such persons did in fact own on the trial that they 
had been bribed, and I have been informed by Mr. 
Abel Tillett, solicitor, Norwich, who assisted us in 
getting up the evidence and in the cose generally, and I 
believe, that upwards of fifty of those who were not called 
and were disallowed by the master have since admkted, 
before the Royal Commissioners who have been sent dolm to 
Norwich, that they were bribed by the agents of the respon- 
dent at the last election. The master luso refused to allow 
twenty -three witnesses who fell within the above-mentioned 
rule. 

The master disallowed the whole of the attendances and 
charges for getting up the evidence prior to the preparation 
oi the brief, amounting to over 7001., and allowed instead 
thereof one lump sum of 1261. as instructions for brief ; 
and the only basis upon which he ascertained such amount 
was the number of witnesses he allowed. 

In doing this it followed that the master refused to allow 
all the attendances to investigate cases in which the infor- 
mation turned out wrong. It is submitted that this was 
wrong, as it was the duty of the solicitors to investigate 
many such oases, and it was impossible for them to tell 
without such investigation wjbether it was worth while to 
subpoena a witness or not. In many instances the names of 
the persons upon whom we had attended were left in blank 
in the bill of costs on account of the rancorous state of 
jiarty feeling in Norwich. We offered to supply the names 
sooner than have the attendances dilallowea, but the mas- 
ter declined to go into the particular cases of attendances 
(even those npon the petitioner himself), allowing only a 
lump sum as hereinbefore stated. 

The master, where he allowed witnesses, made only one 
g^eral allowance of a folio and a half for their evidence 
witli reference to its actual length. In a very great many 
cases, if not in aU, the actual proofs (which were never 
longw than was believed to be necessary) were much longer 
than a foho and a half. 

The master refused to allow more than two counsel. 
Four counsel were employed by the respondent, three only 
by the petitioner. 

The master refused to allow more than 100 guineas to the 
leader, and 75 guineas to the second, as fees with the brief ; 
and aOO gnineas and 100 guineas were the amounts actually 
paid. The master further allowed r^reshers of only 25 
gnineas and 15 guineas a day respectively, the amounts paid 
being 50 gnineas and 25 guineas respectively. The maistev 
refused to allow more than one consultation, though the 
trial lasted three days, and numerous consnltations were 
held and jj^d for; and as I believe were necessary. 

The soncitoars to the petitjoners were Messrs. Asburst, 
Morris, sad Co., of 6 . Old Jewry, London. They employed 
the said Mr. Abel Tillett, the nephew of the petitioner, to 
help them in getting up the case, but solely for that purpose 
and in that capacity. He was in no sense solicitor to the 
petitioner, nor had he in any degree the conduct of the 
petition, though from his local knowledge he ooold render 

S reot assistance. Mesnrs. Ashurst, Morris, and Co. sent 
own fear and sometimes five clerks, who were incessantly 


employed from the 25th Nov. 1868, till after the trial of tho 
petition, and who were absolutely nocessavjr to get up the 
case, iirejiaro the briefs, and carry on the business connected 
with the trial. Their hotel and other expenses out of 
Xwcliet amounted to over 128(., their travelling expenses to 
over 391., and the g^eral expenses for stationery, telegrams, 

S ostages, cab-hire, and the like, to nearly 651. The master 
isallowed nearly the whole of tbese charges, treated tho 
case as if;Mr. Abel'Tillett wore the solicitor to the petitioner, 
and allowed only the attendance of the London solicitor for 
five days for the trial and his travelling expenses, and the 
attendance of the country solicitor and two clerks for throe 
days, and for telegrams and incidental expenses, making 
761. 13s. in all. 

The consequence of the very large reductions made by the 
master in the number of witnesses, and of the allowance of 
only a folio and a half for each witness, was an immense re- 
duction in ibe allowances for drawing and copying briefs. 

TTpon tins affidavit Keane, Q. C., on the 24th Nov. 
last, obtained a rule nisi calling upon the respondent 
to show cause why the master should not be at 
liberty to review his taxation ^of the petitioner’s 
costs in and concerning this petition, on the following 
grounds : First. The disallowance of the ex- 
penses of and the costs as to fifty witnesses who 
subsequently admitted bribery before the royal 
commissioners. Secondly. The disallowance of tho 
charges for getting up the evidence prior to the pre- 
paration of the brief, and the allowance of 120/. as 
instructions for brief instead thereof ; the only basis 
on which the last'mentioned amount was ascer- 
tained being the number of witnesses allowed. 
Thirdly. The allowance for drawing and copies of 
one and a half folios for each witness without re- 
gard to the actual length. Fourthly. The dis- 
allowance of part of the fees paid to two counsel, and 
of all the fees paid to one counsel, and the disal- 
lowance and reduction of the attorneys’ charges 
consequent thereon, and also of the fees for consul- 
tations. Fifthly. The treating of Mr. Abel Tillett 
as the attorney to the petition instead of Messrs. 
Ashurst, Morris, and Co., and the disallowance in 
consequence thereof of payments made by the latter. 

Mellish, Q. C. and F. M, White showed cause 
against, and 

Keane, Q. C. supported the rule. 

% 

Bovill, C.J. — ^The rule was granted in this case, 
as in the others concerning which wo gave judgment 
this morning, in order to discuss the principles of 
taxation. That judgment(8ce page 99) will conclude 
some of the disputed points in this case. With regard 
to tho fees for consultations, tho rule will be made 
absolute ; but as to the other points on which the 
rule was granted the petitioner has not satisfied me 
that the master was wrong. One difficulty in this 
case was in discriminating between the costs of the 
successful and unsuccessful parts of the petition. 
Only one case was prepared and delivered to counsel 
for both branches of the petition, and it is impos- 
sible for us to interfere with the discretion the 
master has exercised in separating these branches. 
The first complaint by the petitioner is that the 
master allowed only the costs of seventy-two wit- 
nesses, although 400 were subpoenaed ; it seems to 
me that they were collected most recklessly, and 
certainly a large number of them never ought to 
have been subpoenaed at all. It has been found, 
however, that fifty of those whose expenses were 
not allowed, when examined subsequently before the 
royal commissioners, admitted that they had re- 
ceived bribes. This, however, was not known at 
the time of the taxation, and the master had to 
determine from what took place at the trial of the 
petition how .many of these 490 were properly 
summoned ; it was not known what these witnesses 
would prove before they were called, and it was 
unlikely they would admit bribery without an 
indemnity. It is difficult for us to say that the 
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master could have done differently ; before we inter- 
fere it must be made out that he exercised his 
discretion improperly. The next point is the allow- 
ance of 126/. for preliminary investigation; and 
concerning that sum we are in a peculiar difficulty, 
for we have no means of determining the matter. 
The master, although he has allowed a lump sum, 
informs us that he considered all the items charged, 
and found that many of them related to the 
scrutiny. We are not, therefore, inclined to inter- 
fere with his discretion ; at all events, wo do not see 
our way to make an order for the review of the 
taxation on that ground. Then the master allowed 
a folio and a half for each witness, without reference 
to the length of their evidence ; that matter, how- 
ever, cannot be interfered with, and I am not pre- 
pared to say it was not as good a plan of computing 
the proper costs to bo allowed as any other. With 
regard to the other points, the fees to counsel, and 
the number of counsel allowed, I do not consider, 
from what I know of the case, that the court would 
be justified in interfering ; wo have not the briefs 
before us, but, from the length of time the trial of 
the petition lasted, 1 think the fees allowed by the 
master for counsel seem to be sufiSIcient. The last 
point taken by the petitioner is that the master 
allowed only the expenses of Mr. Abel Tillett, and 
not those of the London attorneys ; but he reports 
to us that he has made an allowance for the ex- 
penses of both, and we will not therefore interfere 
as to the amount. The consultations, according to 
our decision in the other cases, will be allowed ; 
therefore on that point the rule will be made absolute. 

Smith, J. concurred. 

Brett, J.— The only doubt I have entertained in 
this case was concerning the allowance of 126/. for 
the preliminary investigation ; if this sum had been 
arrived at without going into the items, I think it 
ought to have been reviewed. But as the master 
has considered all the items charged, and as most of 
them had reference to the scrutiny, I cannot say 
that the master was wrong. 

Mule absolute as to fees ^oi' •consultations ; dis- 
charged as to other points. Costs for petitioner. 

Attorneys for petitioner, Ashurst, Morris^ and Co. 

Attorneys for respondent. Holmes and Co. 


COURT OF EXOHEaUEB. 

Reported by H. Leigh and E. Luuley, Esqrs., Barristors*at-Law, 
Jan. 18 and Feb. 11. 

Clowes (Administratrix, &c.) v. Hughes and 

ANOTHER. 

Mortgage-deed — Clause <^reating tenancy on mortgagor's 
'default in payment-— Alteration of relation between 
the parties— Previous notice by mortgagee of intention 
to treat mortgagor as tenant — Mortgagees right of 
distress. 

Under a clause in a mortgage- deed, that if the rmrtgagor 
should at any time make default in any one or more of 
the several payments therein mentioned and therebjf 
secured, “ then immediately, or at anv time after any 
such default, the mortgagor should hold the mortgaged 
premises as yearly tenant to the mortgagee from the 
date of the deed, at a yearly rent of the amount and 
payable as therein mentioned, and that the mortgagee . 
should have the same remedies for recovering the said 
rent, as if the same had been reserved on a lease,** the 
mortgagee is not, upon d^auU being made by the nwrt- 
gagor, warranted in treating the latter as^ a tenant, 
without having previously given him notice of an 
intention so to treat him and 4o change the rwxtion 


between them from that of mortgagee and mortgagor to 
that of landlord and tenant ; and therefore a distress 
levied by the mortgagee, without any such notice, upon 
the goods of a third party upon the mortgagors 
premises, for rent allegea to have accrued due since the 
mortgagors default, cannot be justified. 

So held by the Court of Exchequer (Kelly, C.B., and 
Martin, Channell, and Pigott, MB.'), in trover against 
the defendants by the owner of the goods distrained. 

This was an action of trover by the plainUff as 
administratrix of the personal estate of Edward 
Clowes, deceased, to recover the value of certain 
goods and furniture taken by the defendants under 
a distress for rent. The declaration contained a 
count against the defendants for the conversion of 
the goods by them in Clowes’s lifetime, and a second 
count for a conversion of the goods of the plaintiff 
as administratrix as aforesaid, and thero was also 
the usual money count. 

The defendants pleaded : — 1. To the first count, 
not guilty. 2. Further to the first count, that the 
goods were not the goods of the said Edward Clowes. 
3. Further to the second count, denying that the 
goods were the goods of the plaintiff as adminis- 
tratrix. 4. To the residue of the declaration, never 
indebted. 

Upon all these pleas issue was joined. 

At the trial before Bovill, C. J., at the last Car- 
narvonshire summer assizes, at Carnarvon, 1861), 
the following appeared to be the facts of the case. 

On the 2l8t June 1866, one Lewis Davies being 
indebted to the deceased, Edward Clowes, executed 
to him, as a security for the debt, a bill of sale of 
all his household furniture, goods, chattels, and 
effects, in or about his dwelling-house and premises 
at Llandrillo, subject to a proviso for redemption, 
and to an agreement that if Davies should instantly 
on demand pay to the said E. Clowes, his executors, 
administrators, or assigns, the principal and interest 
moneys therein mentioned, the said indenture should 
bo Void ; with power to the said E. Clowes, his 
executors, administrators, and assigns, and his or 
their agent or agents, in case of default in payment 
of any of the said moneys, upon demand made as 
aforesaid, to enter upon the said premises, and to 
remain therein and peaceably, &c., to receive and 
take into his and their possession, all and every the 
said furniture, &c., and at his or their pleasure, and 
without the consent of the said mortgagor, to sell 
the same in manner therein mentioned. 

Subsequently to the date and execution of the 
said bill of sale, Davies became a member of, and a 
subscriber for ten shares, in a building society called 
the Llanrwst and North Wales Benefit Building 
Society,” of which the defendants were the trustees, 
and the rules of which society were duly registered 
and certified under the Act of Parliament in that 
behalf. By the fifth of such rules it was declared 
and provided that “every mortgage-deed granted 
to the society should contain all powers, &c., appli- 
cable to a mortgage in such cases, including a power 
authorising the trustees to proceed to a sale of the 
hereditaments comprised therein, in case any ad- 
vance or repayment agreed to be paid by the 
mortgagor should be in arrear as therein mentioned, 
and further, that in all cases where the premises 
mortgaged to the society should be in the occupa- 
tion of the member occupying the same, he should 
become annual tenant to the society in respect thereof, at 
a rent equal to, and payable at such times as the advance 
repayments agreed to be paid by him should be payable 
and due. 

Subsequently to the giving of the before-men- 
tioned bill of sale to Clowes, Davies executed a 
mortgage to the said building society of the house 
and premises in which ho resided, and in which the 
goods comprised in the said bill of sale wore. The 
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[Maetin, B. — ^The plaintiff knew nothing of the 
arrangement between the defendants and Davies.] 
The plaintiff’s intestate was a party to the defen- 
dant’s mortgage-deed, and so had notice. He could 
not be in a better position than a person bringing 
goods upon demised premises. [Maktih, B. — How 
do you make this a demise, which must be from a 
day certain ?] It is made certain by reference to 
the happening of a certain event. On principle the 
goods on the premises demised by this deed were 
liable. There is no distinction between a tenancy 
so created and an ordinary one, for all tenancies are 
the creatures of agreement. There may be a fore- 
hand rent, and to distrain for it is as much an inci- 
dent of tenancy as distress in respect of past 
occupation for rent due by effluxion of time. The 
goods are put there at the party’s own risk, and 
though he may have a remedy against the lessee as 
for a fraud, the l%^idlord’8 rights are not thereby 
affected. As a general rule, everything, with cer- 
tain well-known exceptions, found on the premises, 
whether belonging to the tenant or a stranger, is 
distrainable, the reason being that the landlord 
has a lien on them in respect of the place in 
which they are found, and not in respect of 
the person to whom they belong : ( Woodfall’s Land- 
lord and Tenant, 9th edit. p. 395.) If this deed 
created, as it is confidently submitted it did, the 
relation of landlord and tenant, and if there may be 
a lease in fuiuroy then the incident of distress on 
all goods on the premises follows as of course. Had 
Davies removed all his goods and brought other 
goods there, then if the plaintiff’s argument is to 
prevail, there would be no remedy for the landlord 
by distress at all. Then it is said that this clause 
i s inconsistent with the clause for payment of the 
quarterly interest, and so must be rejected on 
the authority of Walker v. Giks^ 6 C. B. 662; 
18 L. J. 323, C. P., where it was held that a clause 
somewhat similar did not operate as a demise so 
as to sustain an avowry alleging a tenancy under 
the mortgagees, the general scope of the deed being 
inconsistent with such a construction. But that 
case was doubted in the subsequent case in this 
• )urt of Pinhorn v. SousteVt 8 Ex. 763 ; 22 L. J. 18, 
Ex., since which latter case it had been clearly estab- 
lished that a mortgagor may, by the mortgage-deed, 
create a tenancy in himself from the date of the 
mortgage, provided the deed contains provisions 
that th^ amount paid as rent shall, in fact, be paid 
in satisfaction of the mortgage-debt. In Walker v. 
Giles there was no such clause as that, but in the 
present case there is. The present case is dis- 
tinguishable from Walker v. Giles and Pinhorn v. 
Houster (ubi sup.\ and Turner v. Barnes and others, 
2 B. & S. 436 ; 31 L. J. 170, Q. B.; 6 L, T. Rep. 
N. S. 418, for here there is to be no tenancy until 
default in payment. They cited also 

Bird V, Baker, 1 El. & El. 12 ; 28 L. J. 7, Q. B. ; 

Shaw V. Ka/y, 1 Ex. 402 ; 17 L. J., N. S., 17, Ex. ; 

Brown v. The Meiropohtan Counties and General 
Life Assurance ^eiety, 1 'El. & El. ^2 ; 28 
L. J.236, Q. B.: 

Per Tindal, C. J. in Miller v. Green, 8 Bing. 92. 

3/. Uoyd, and Jos, Sharpe for the plaintiff, contra, 
in support of their rule. It has been acknowledged 
by the court that the privilege of distress, as against 
the goods of third parties, ought not to be extended. 
No doubt it is competent to make a mwtgage secu- 
rity in the form of a lease, the two beipg.contem- 
poraneous, the mortgage being a lease and the le<Me 
being a mortgage. But that is not so here. In the first 
. place this deed violates the rule of law yirith regard 
to certainty ; the tenancy is not to commence un- 
less the mortgagee chooses it to be so. .Now it is 
common learning that all leases whether. m presenti 
or in future, must have a certain commencement 


and a certain determination (Shep. Touch. 267.) 
Here there is uncertainty as to the commencement. 
He is to become tenant immediately upon, or at 
any time after, making default.” An option is to 
be exercised, and here it was not exerdsed till the 
4th May. Again it is to be “in default of payment.” 
But of payment of what? Why, of any sum of 
money which the society may by their rules choose 
to impose. It is void, therefore, for uncertainty. 
Again, there is inconsistency in the provisions of 
the deed. At the execution of the deed thw mort- 
gagor is not a tenant at all, but on default he is 
to be tenant from its date ; therefore he may be, at 
one and the same time, tenant and not tenant. As 
was said by Parke, B., in Pinhorn v. Souster (ubi 
${//>.), this cannot be done. Again, the right to rent 
from the date of the deed accrues on default in pay- 
ment of any one of the instalments. So that if 
default were made in the last instalment, the trus- 
tees might, if the clause be good, distrain for the 
entire rent fiom the date, which might fivefold 
exceed the amount actually due. For the same 
reason as in Walker v. Giles (ubi sup.), this clause in 
the mortgage-deed is inoperative to create a 
tenancy. It is only by the court’s putting a con- 
struction on the clause which the words do not war- 
rant that these goods can be held to Ibe distrain- 
able. At the most it amounts only to a licence, from 
the mortgagor to the mortgagee, to take the goods 
of the mortgagor on the premises, in the nature of a 
distress, and cannot, therefore, extend to give a 
distress upon goods of a third party. To construe 
it as a licence would be proper enough between the 
parties, and would give effect to every word. 
Again, in order to change the relation between the 
parties from that of mortgagor and mortgagee to that 
of landlord and tenant, some notice of an intention 
on the defendants’ part so to change it should have 
been given to the plaintiff. Here none was given, 
except that of the 4th May to the bailiffs in possession, 
and that notice cannot have such an operation as 
wbuld be necessary for the purpose. They cited also 
Wyhurd v. Tuck, 1 Bos. & Pul. 454. 

Cur. adv. vult. 

Feb. 11. — The judgment of the Court (Kelly, 
C. B., and Martin, Channell and Piggot, BB.,) was 
now delivered as follows by 

Martin, B.— This was an action of trover, which 
was tried before the Lord Chief Justice of the 
Common Pleas at the last summer assizes for the 
county of Carnarvon, when, without calling any wit- 
nesses, it was agreed between the parties and 
counsel on both sides, that the facts should be 
taken to be as they were stated by counsel, and 
that a verdict should be entered thereon for the de- 
fendants, with leave reserved to the plaintiff to 
move to set aside that verdict, and to enter a 
verdict for the plaintiff for the sum mentioned in 
the rule (unless the defendants consent to the 
facts being stated in a special case) on the ground 
that the deed of the 24th Dec. 1866 gave no 
lawful authority to the defendants to distrain 
the goods of a third person. The case was 
argued before us during the preceding Hilary 
Term, and the facts appear to be as follows : The 
action was in trover. The plaintiff claimed the 
goods in question, under a bill of sale dated 
the 2lat June 1866. By the provisions of that 
deed the goods remained in the^ possession of 
Davies, the maker of it, on the premises of which he 
was the owner and occupier, from the date of the 
bill of sale to the 13th April 1869. Upon the death 
of Clowes, the holder of tme bill of sale, in February 
1869, the plaintiff, as his administratrix, on the 13th 
April put a man in possession of the goods under 
the bill of sale, who continued in such possession 
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until after the defendants took possession of the 
same goods, under a distress, as next mentioned. 
Now this distress was made by the defendants under 
a deed bearing date the 24th Dec. 1866, and made 
between Davies and the defendants, and which was 
in the nature of a mortgage-deed, whereby, for the 
better securing the payments expressed to be 
secured by the deed, it was agreed and declared 
that if Davies, the mortgagor, “ should at any time 
thereafter make default in any one or more of the 
seveffel payments therein mentioned, then imme- 
diately or at any time after any such default should 
have been made, Davies should hold the said premises 
as yearly tenant to the defendants, at and under the 
yearly rent” therein mentioned, and payable as 
therein mentioned, and that the defendants ** should 
have the same remedies for recovering the said rent 
as if the same had been reserved upon a lease.” 
Default in payment was made by Davies in March 
1868, and in May 1869, the defendants, who 
insisted that upon such default Davies became their 
tenant of the premises, distrained the goods of the 
plaintiff (who was a stranger so far as the defen- 
dants were concerned) upon the premises of Davies, 
for one year’s rent alleged by them to have accrued 
due, under the terms of the above clause in their 
mortgage-deed, since the default made by Davies as 
above mentioned. It does not appear that any 
notice had ever been given by the defendants 
to the mortgagor, Davies, of any intention on 
their part to alter the relation in which the par- 
ties respectively stood, the one towards the other, 
from that of mortgagor and mortgagee to that of 
landlord and tenant. Now we are all clearly of 
opinion that, for the purposes of altering the rela 
tion in which the parties ..-tood to each other, of 
mortgagor and mortgagee, and before that clause in 
the plaintiff’s deed of the 24th Dec. 1866, to which 
I have referred, could be acted upon so as to create 
a tenancy between the parties, some notice should 
have been given or some communication have been 
made by the mortgagees to the mortgagor, of their 
intention so to treat him. Until that were done, the 
defendants could not treat themortgagor as a tenant, 
and therefore this distress cannot be justified. We 
give no opinion upon the question whether the goods 
of the plaintiff were liable to this distress in any 
case, the mortgage being long subsequent to the 
bill of sale. The plaintiff’s rule$ therefore, will bo 
made absolute. 

Rule absolute. 

Attorneys for the plaintiffs. Rooks, Kenrick, and 
Harston, 16, King-street, Cheapside, E.C., agents 
for J. (Jiiffith Jones, Conway. 

Attorney for the defendants, E. W. Le Riche, 
8, Warwick-court, Gray’s-inn, W.C., agent for 
./. R. Griffith, Llanrwst. 


NISI PBIUS. 

.Reported by Johk Robe, Ebq., BRrri6ter.at>Law. 

COURT OF QUEEN’S BENCH. 

Thursday, Feb. 24. 

(Before Blackburn, J.) 

Ayres v. Elborouoh. 

Malicious prosecution— Want of reasonable and pr-obable 
caase— 24 26 Viet. c. 96, s. 84. 

The mere fact that a report and balance sheet prepared 
and published by the secretary of a public company, 
contains errors or misstatements, does not afford 
** reasonable and probable cause ** for charging him 
criminally under 24 ^ 26 l^ict. c. 96, a. 84, and will 
he no defence to an action for malicious prosecution 
brought by him if he has been so charged, unless some 
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proof be given that he made and circulated the report 
and balance-sheet as a wilful falsehood and with a 
fraudulent intent. 

Action for malicious prosecution. 

Murphy and H. R. Mansel Jones, for the plaintiff. 

Pairy, Serjt., Beaky, and Shaw, for the defendant. 

The plaintiff was the Secretary of the Northern 
Railway of Buenos Ayres Company (Limited), and 
the defendant had formerly been the secretary of 
that company. 

In the month of Oct. 1868, the defendant laid an 
information before the Lord Mayor, and obtained a 
summons directed to tho plaintiff, charging him 
with an offence under the 24 & 25 Viet. c. 96, s. 84, 
viz., that he, in the month of Sept. 1866, then being 
a public officer of the said Northern Railway, un- 
lav’fully made, circulated, and^published, a certain 
written statement and account, to wit, a report and 
balance-sheet relating to the said company’s affairs, 
knowing the same to be false in a material parti- 
cular, with intent to defraud. 

The plaintiff attended in obedience to the sum- 
mons, and the charge against him was dismissed. 

This was the malicious prosecution complained of. 
It appeared that the defendant had preceded the 
plaintiff in the ofl8co of secretary to the company, 
but that in April 1866 the board of directors came 
to a resolution to dispense with his services, and tho 
plaintiff was appointed. In a subsequent conversa- 
tion with the chairman of the company, the defen- 
dant said, “You and Mr. Ayres need not flatter 
yourselves you will have an easy time of it. I shall 
never let the matter rest.” 

In Aug. 1866, the plaintiff prepared a balance- 
sheet and statement of accounts which w'ere ap- 
proved by the directors and passed at the annual 
meeting of the shareholders. The report of the 
company's affairs submitted by the board to that 
meeting contained the following paragraph : 

“It M'ill be observed that in tho revenue account 
many items appear which have been charged 
hitherto to capital in the annual balance-sheets. As 
the whole line has been completed throughout the 
past financial y^ar, the directors have deemed it 
right to debit the revenue account with all that is 
fairly chargeable to it, in order that every share- 
holder may clearly understand the actual result of 
the year’s working.” 

The defendant objected to the balance-sheet and 
statement of accounts on two grounds, alleging, 
first, that they made the position of the company 
appear better than it really was, by the omission of 
certain debentures held as collateral security for a 
loan which appeared in the accounts, and of a large 
claim of the contractor which was in dispute ; 
secondly that they made the position of the com- 
pany appear worse than it really was by placing cer- 
tain expenditure alleged to be on capital account to 
revenue. 

The chairman and directors justified and ex- 
plained the accounts to the defendant. In the same 
year one Mr. Fielden raised similar objections to 
the accounts, and laid an information before tho 
Lord Mayor against three of the directors of tho 
company, containing nearly the same charges as 
those subsequently made by- the defendant against 
the plaintiff. 

The charge against the directors was dismissed. 

On the 26th March 1867, tho defendant caused n 
special general meeting of the company to be con- 
vened, and laid before it the whole of his charges 
against the accounts, when the auditor defended 
and justified the accounts, and the chairman offered 
to meet any shareholders at the office to go into tho 
accounts and satisfy them of their correctness. 

These explanations were reiterated on different 
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occasions during a course of protracted litigation 
between the defendant and the company, in 
Chancery and elsewhere. Nevertheless, in the year 
1868 the defendant prosecuted the plaintiff as 
aforesaid. 

To support the present action for malicious prose* 
secution, the plaintiff called the chairman of the 
company, who a reasonable explanation of the 
report and balance«sheet, which the defendant had 
impugned. 

At the close of the defendant's case, 

Blackburn, J., said : I believe that the question of 
“ reasonable and probable cause” is for the judge. 
Now, I ask — What if the accounts we7'e false ? The 
charge against the plaintiff before the magistrates 
was for circulating, making, and publishing a 
written account which he knew to be false in a ma* 
terial particular, with intent to defraud ; and, 
assuming that these Accounts were wrongly stated, 
1 cannot see what evidence there was before the 
defendant in 1866 to give him grounds for making 
this personal charge against Mr. Ayres. Tho /acts, 
of course, must be found by the jury, but grant in 
the defendant’s favour that the accounts were 
wrong, and that the amounts were charged to 
revenue and not to capital, and granted a mistake as 
to 25,000/., that does not prove that the thing was 
done as a wilful falsehood with fraudulent intent. 

Verdict for plaintiff' — damages 50/. 

Attorneys for plaintiff, Ashurst, Moi'ris and Co. 
Attorney for defendant, Jones, 

COURT OP BANKRUPTCY. 

Reported by A. A Dokia, Esq., Barristcr-at-Law. 

Thursday, Feb. 17. 

(Before the Chief Judge.) 

lie Jones. 

Petition for liquidation-^Adverse resolution of creditors 
Act of bankruptcy — Nature of petition for adjudi- 
cation — Practice. • 

A petition for liquidation, presented under the 125M 
section of the B. A. 1869, under which the creditors 
resolved that the debtor's estate should be wound-up in 
bankruptcy, is an act of bankruptcy, upon which any 
creditor may present a petition for adjudication. 

In such petition all the facts should be fully stated. 

This was an ex parte application on behalf of a 
creditor seeking to obtain a petition for adjudica- 
tion against a debtor, and came before the court 
under the following circumstances : — 

On the 26th Jan. 1870 the debtor filled a petition 
for liquidation under the provisions of the* 125th 
section of the Bankruptcy Act 1869 and the 252nd 
General Order of the Ist Jan. 1870, in the form 
prescribed (No. 106) in the schedule annexed, 
stating that he was unable to pay his debts, and 
was desirous of instituting proceedings for liquida- 
tion of his^ affairs by arrangement or composition 
with his creditors. 

The statutory meeting referred to in the 254th 
General Order was held on the llth Feb., when the 
creditors resolved to have the debtor’s estate wound- 
up in bankruptcy, and not by way of liquidation. 
The resolution was duly reo^tered,, and tnereu^n 
the applicant on the 16th heb. presented a i>etition 
for adjudication of bankruptcy against Junes 
wherein was contained aa allegation that the act 
of bankruptcy was the filing of the petition for 
liquidation by arrangement under the 125th section ; 
that a meeting was convened for the llth Feb.; 
and that at such meeting the creditors neglected to 
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pass any such resolution as that referred to in the 
262ad General Order, or any special or extraordi- 
nary resolution under the 266th General Order, in 
reference to the liquidation of the affairs of the 
debtor by arrangement or composition. 

Upon the presentation of the petition tlie re- 
gistrar, before whom the case was heard, expressed 
his opinion that he had no power to deal with the 
matter, and that the powers delegated to him by the 
General Orders of Jan. 1 and Jan. 18, 1870, did not 
extend to this case, and thereupon he remitted the 
matter to. the Chief Judge. 

By the 267th General Order of Jan. 1, 1870, it is 
provided that “ in the event of any neglect on the 
part of the creditors to pass such resolution, the 
court may, on the application of any of the credi- 
tors, and after notice to the debtor, make an order 
of adjudication against the debtor, or direct the 
bankruptcy to be proceeded with as the case 
may be.” 

Rooks, solicitor, now applied to the court under 
the 267th General Order of Ist. Jan. 1870, to fix a 
day for the hearing of the petition in order that 
notice might be given under that rule to the debtor. 

The Chief Judge. — I think this matter is clearly 
within the power delegated to the registrars. This 
is the first case of the kind, and 1 shall not hesitate 
to give the applicant some little trouble in order 
that this case may be quite correct as a precedent. 
The petition must, I think, be amended. A petition 
of- this nature ought not to be too curt ; the allega- 
tions ought to be comprehensive. All dates should 
be supplied, and it should be stated what action the 
I creditors did take, and what was the nature of the 
' resolution passed by the creditors. It must also 
state that the meeting was duly convened and held. 
When the petition shall have been amended, or a 
new petition presented there will be no difilculty, 
and the registrar will answer the petition ; but the 
applicant must produce before the registrar ofiAce 
copies <ff the debtor’s petition and of the resolution. 

I The stamp upon the present petition will be allowed. 

Solicitors : Rooks, Kenrick, and Harston. 

SUPREME COURT OF THE UNITED 
STATES. — IN ADMIRALTY. 

The Lady Franklin. 

(Before Davis, J.) 

Bill of lading — Mistake-— Lien. 

A bill of lading was given for goods shipped on board 
the Lady Franklin, but these goods had been shipped 
on board another vessel which was lost. The bill was 
given under a mistake by a common agent, but the ships 
did not belong to the sajM owner. 

Held, that the consignees had no lien upon the Lady 
Franklin for the goods mentioned in the bill of lading 
which had not been delivered, a bill of lading being 
merely an acknowledgment and prima facie evidence 
of the receipt of goods, not conclusive out open to con- 
tradiction by parol testimony, 

Davis, J.— The libel in this case alleges that the 
libellant^ in the month of Nov. 1863, by their agent, 
Edward Sanderson, caused to be delivered at Mil- 
waukee, to the steamer Lady Franklin, 340 barrels of 
flour, to be transported to Port Sarnia, on the St. Clair 
river, for which shipment they received a bill of 
lading, but that 290 barrels of the flour were never 
delivered, an^ as a consequence of this state of 
things, they claim a maritime lien on the vessel for . 
the value of this flour. The answer denies that the . 
flour in controversy was ever delivered to the 
master, or shipped on board of the steamer. The , 
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facts in the case, which raise the question to be and so long settled, that it would be useless labour 


decided, are few, and not seriously controverted. 
There were, in 18G3, a line of steamers engaged in 
the lake service from Milwaukee to Port 
Sarnia, and running in connection with the 
Grand Trunk llailway ~ of which the Lady 
Franklin was one; but each boat had separate 
owners, and there was no joint undertaking that any 
one of the boats should be responsible for the breach 
of a contract or misconduct of another. This line 
of steamers had a particular warehouse in Milwau* 
kee, owned by Goodrich, at which they stopped, 
which was used to receive and store freight for them, 
ot which Courtenay was the agent, who also acted 
as agent for the boats in engaging and shipping 
freight. The cargo of flour in dispute was received 
by Courtenay for the libellants through Sanderson, 

> their agent, with an agreement to ship it for them 
on one of this line of steamers ; and, in point of 
fact, fifty barrels were shipped on the Antelope^ one 
of the line, and received by the libellants. The re- 
maining 290 barrels, for which the lien is claimed 
on the Franklin, were also shipped on the 7th Nov. 
by the Water Witch, another boat in the same line, 
and consigned to the libellants, but were not re- 
ceived by them, because the boat foundered 
at sea. Notwithstanding these shipments, a clerk 
in the warehouse, under Courtenay, in the 
absence of Courtenay, in ignorance that the 
flour had been previously shipped on the Ante- 
lope and Water Witch, but supposing it still 
in the warehouse for. shipment, by mistake gave to 
Sanderson the bill of lading attached to the libel. 
The attempt made in the prosecution of this libel 
to charge this vessel for the non-delivery of a cargo 
which she never received, and, therefore, could not 
deliver, because of a false bill of lading, cannot be 
succe'ssful, and we are somewhat surprised that the 
point is pressed here. Courtenay was a warehouse- 
man in Milwaukee, and, although he acted as agent 
for the different steamers of the Grand Trunk line, 
he did not receive the flour to be sent by oUb par- 
^ ticular steamer in preference to another. His en- 
gagement had this meaning, and nothing more— to 
forward the flour with all practical expedition by 
the first suitable steamer of the line which arrived 
in port that would carry it. Having actually shipped 
it in good condition in advance of the arrival of the 
FranUin in port, by seaworthy steamers, against 
which nothing is alleged, he discharged his obliga- 
tions to the libellants. It would be strange, indeed, 
if the owners of the Franklin were made to suffer be- 
cause the common agent of all the boats had, 
through inadvertence, given a receipt for merchan- 
dise not on the boat, or in the warehouse even, but 
which was then on board other boats on its way to 
its destination. The case is not embarrassed by any 
question of a hona fide purchase on the strength of 
the bill of lading, for the libellants themselves 
were the real shippers. Such is the claim of the 
libel, and it is supported by the evidence, for 
Sanderson swears the flour belonged to the libel- 
lants on its delivery at the warehouse. In so far as 
a bill of lading is a contract, it cannot be explained 
by parol ; but if a contract, it is also a receipt, and 
in that regard it may be explained, especially when 
it Is ti8®d as the foundation of a suit between the 
original parties to it— the shippers of the merchan- 
dise and the owner of the vessel. The principle is 
elemental^, and needs the citation of no authority to 
sustain it. In this case the bill of lading acknowledges 
the receipt of so much flour, and is prim& fade 
evidence of the fact. 1^ is, however, not conclusive 
on the point, but may b contradicted by oral testi- 
mony. The doctrine that the obligation between 
ship and cargo is mutual and reciprocal, and does 
not attach until the cargo is on board, or in the 
custody of the master, has been so ottea discussed 


to restate it on the principles which lie at its founda- 
tion. The case of the schooner Freetnan v. Bucking- 
ham, decule4 by this court, 18 Howard, 192, is 
decisive of this case. It is true the bill of lading 
Uiere was obtained fraudulently, while here it was 
given by mistake ; but the principle is the same, 
and the court held in that case that there could be no 
lien, notwithstanding the bill of lading. The court 
say “ there was no cargo to which the ship could be 
bound, and there was no contract for the perform- 
ance of which the ship could stand as security.” 
The judgment of the circuit court is affirmed. 


EXOHEaUEB CHAMBEB. 

Reported by M. W. McKbllar, Esqr., Barrister-at-Law. 
BILL OF EXCEPTIONS FROM THE COMMON PLEAS. 

Monday, Feb. 7, 1870. 

(Before Kelly, C. B., Martin, B., Mellor, Lush, 
and Hannen, 33., and Cleasby, B.) 

Foley v. The United Fire and Marine * . 
Insurance Company of Sydney. 

Insurance on chartered freight — At and from— Com- 
mencement of voyage upon which freight is to he 
earned. 

The defendants insured the plaintiffs ship at and from 
Mauritius to Rice ports, and at and thence to a port or 
ports of call tn Europe, on chartered freight valued 
at 1150/. By the charter-party the ship was to “satV 
and proceed on her present voyage from Calcutta to 
Mauritius, and having discharged her cargo there, 
proceed to Akuabfi to load and carry thence a cargo 
to Europe. The ^lip was lost in Port Louis, Mau- 
ritius, before she had discharged the whole of the 
cargo which she brought from Calcutta : 

Held, that the loss icas within the temns of the policy, 
and the plaintiff was entitled to recover his insurance 
upon the chartered freight. 

This was a bill of exceptions to the ruling of 
Bovill, C. J. at Nisi Prius It appeared from the 
judgment roll and the exceptions that the declara- 
tion was upon a iiolicy of insurance upon chartered 
freight valued at 1160/. The premium paid was 
84/. 105. Crf., and the policy, which was in the usual 
form, contained the words, “whether lost or not 
lost, at and from Mauritius to Kice ports, and at 
and thence to a port or ports of call and discharge 
in the United J^ngdom, or on the Continent be- 
tween Havre and Hamburgh, both inclusive, on 
chartered freight, valued 1 160/. ; including the risk 
of craft and running down as annexed, on board the 
good ship Edmund Graham, whereof is master 
or whoever else shall go for master in the said ship, 
or by whatsoever name or names the same ship, or 
the master thereof laor shall be named or called, 
beginning the adventure upon the said goods and 
raerchandisea from the loading thereof aboard the 
said ship as above, and shall so continue and endure 
during her abode there, upon the said ship, &c. ; 
and further until the said ship with all her ord- 
npce, tackle, appaitN, &c., and goods and merchan- 
dises whatsoever shall be arrived at as above upon 
the said ship, &c., until she hath moored at anchor 
twenty-four hours in good safety, and upon the 
goods and m^l^lluindises until the same be there 
discharged anil^^i^Rfely landed. And it shall be 
lawful for the said ship, &c. in this voyage to pro- 
ceed and sail to and touch^and stay at any ports or 
places whatsoever, without prejudice to this in- 
surance." 

Thedeclaration proceeded .* “And the plaintiff there- 
upon paid to the, said company the sum of 84/. 10s. 6rf 
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as a premium for the said insurance, and the said 
ship was by a ’certain charter-party let and hired 
for certain chartered freight payable for the use of 
the said ship upon the said insured voyage. And 
the plaintiff was then and thence until, and at the 
time of the loss hereinafter mentioned, interested 
in the said subject-matter of insurance to the full 
amount of all the moneys by him insured thereon, 
and the said policy was made for the use and benefit, 
and by the authority of the person or j^rsons so 
interested as aforesaid, and the said ship was in 
good safety at Mauritius; and afterwards, during 
the continuance of the said risk, the said vessel 
and the said chartered freight was, by the perils in- 
sured against, wholly lost ; and all conditions pre- 
cedent necessary to entitle the plaintiff to be paid 
by the defendants the said sum so insured by them 
as aforesaid, have beeni»performed and fulfilled. Yet 
the defendants have not paid the same. And the 
plaintiff also sues the defendants for money payable 
by the defendants to the plaintiff for money had 
and received by the defendants for the use of the 
plaintiff, and for interest upon money due from the 
defendants to the plaintiff, and forborne at interest 
by the plaintiff to the defendants at their request. 
And for money found to be due from the defendants 
to the plaintiff upon accounts stated between them. 

The first five pleas traversed the allegations in the 
first count. 

And for a plea to the last count of the declaration 
the defendants paid into court the sum of 84/. 10s. Gd. 

The jury found for the plaintiff for 1210/. beyond 
the sum paid into court. 

At the trial it appeared by the plaintiff's evidence 
that the said ship Edimnd Graham sailed from 
Calcutta with a cargo of rice in bags on the lOth 
Jan. 18G8, and arrived at Port Louis, Mauritius 
on the 20th Eeb. 1868, and was there anchored in 
good safety, and immediately proceeded to discharge 
her cargo. That on the llth March 1868, when 
about 6500 bags of grain had been discharged from 
the said vessel, and about 9000 bags residue of the 
cargo were still on board, there was a violent hurri- 
cane at Fort Louis aforesaid, from* the effects oi 
which the said ship parted from her anchor and 
was driven ashore and became a total wreck. The 
Lord Chief Justice directed the jury that if they 
believed the evidence, the policy had attached at the 
Mauritius at the time of the loss, and that the de- 
fendants were liable. Counsel for the defendants 
excepted to his Lordship’s ruling. 

The following is the material part of the charter- 
party : 

It is this day mutually agreed between Captain W. H. 
Daviss, master, and Messrs. Gladstone, Wyliie, and Co. 
agents of the good ship or vessel called the Edmund Graham, 
887 tons register, or thereabouts, now Ipng in the river 
Hooghly, on the one part, and Messrs.- Wattenbaok, Heil- 
gers, and Co., agents for Messrs. Burot, Gtorber, and Co., 
of Akrab, merchants and charterers, on the other part. 

That the said ship, being tight, staunch, and strong, in 
every way fitted for the voyage, shall, with all convenient 
speed, sail and proceed oa her present voyage to Mauritins, 
and having discharged her cargo there, shall, with all con- 
venient speed, sail and proceed to Akyab for orders (which 
are to be given within twenty -four hours), to load there or 
at Rangoon or Bassem (one port only), or so near thereunto 
as sh.e may safely get, and shall load from the said char- 
terers or their agents a full and complete cargo of rice in 
bags, which the said (fiiarterers bind themsmves to ship, 
not exceeding what she can reasonably stow and carry over 
and above her tackle, apparel, provisions, and turiutare; 
and being so loaded, shall therewith proceed to Cork or Fal- 
mouth for orders (which shall be delivered within for^- 
eight hours after arrival there, otherwise demurrage at 8 (k. 

e >r day to accrue), to discharge at a safe port in the United 
ingdom, or on the Continent between uavre and Ham- 
burg,* both included, or so near thereunto as she may 
safely get, and deliver her cargo with aU reasonable dee 
paid freight 

Thirty-five running days (Sundays excepted) are to be 
allowM the said ohorterers (if the ship is not sooner 
despatch^) for loading the said ship, to commence and be 
computed from the day on which the ship shall be ready to 
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receive cargo, the master giving charterers notice of such 
readiness in writing; charterers to have the option of keep- 
ing the said ship ten working days on demurrage over and 
above said laying days at 2(X) rupees (twohundrw) per day, 
to be paid daily as incurred. The vessel to be conugned at 
the port of discharge to freighters* agents free of com- 
mission on this charter-party. Freighters to have the 
option of cancelling the charter-party if the vessel does not 
arrive at Akyab on or before the 1st May 1868. Captain to 
sign bills of lading at any rate provided the aggregate 
amount equals the chartered rate. The owners of the ship 
to have an absolute lien on the cargo for all freight, dead 
freight, and demurrage. Sufficient cash for ship's ordinary 
disbursements to be advanced to the master if required by 
him by freighters or their amnts at the port of loading 
at current rate of exchange for the due appropriation of 
which the advancers shall not be responsible, not exceeding 
6001. free of interest, but subject to a commission of 2) per 
cent, and cost of insurance, such advance to be on accounfr 
oi the chartered freight from which it is to be deducted at 
settlement of the same, and is to be indorsed in bills of 
lading if required by the freighters or their agents. This 
charter-party is subject to nn address commission of 2) per 
cent, on the freight earned to be paid to the charterers or 
their agents at port of loading. Penalty for non-perform- 
ance of this agreement, the estimated amoimt of freight. 

Bated in Calcutta this 2l8t Dec. 1867. 

Quatn, Q. C. (with him J. C. Mathew) argued for 
the defendants. — The charter-party here on its face 
shows that another charter for a cargo from Cal- 
cutta to Mauritius was in existence ; this charter 
takes the ship up at Mauritius at the termination of 
the other, and the contract upon the previous charter 
was not completed until the cargo was discharged. 
The question is when did this policy upon chartered 
freight first attach ? We say that whatever may 
be the ca e with the ship, the policy upon the freight 
did not attach until the ship broke ground upon the 
voyage by which she was to earn the freight ; she 
need not perhaps have actually set sail, but she 
must be ready to receive the cargo, and her cargo 
must be ready for her. In this case the inward 
cargo had not been discharged wrhen she was lost. 
The rule is laid down in Arnould, vol. 1 (8rd edit.), 
p. 412, “That where a cargo has been contracted 
for, and is ready to be shipped on board at the time 
of the loss, and the ship being otherwise in a con- 
dition to receive the cargo is only prevented from 
doing so by the intervention of the perils insured 
against, the policy on freight attaches, and the 
underwriters are liable for the loss of the whole 
freight that would have been earned on the voyage, 
even though no part of the cargo has ever been 
shipped on board at all.” The words “ at and from” 
apply quite differently to policies on goods and ship 
and to policies on freight. There is a difference 
also between policies on ordinary freight, ^ and 
on chartered freight ; the cases on freight, 
strictly and properly so called (reward, that is. 
to be earned for the shipowner by the carriage of the 
merchant’s goods), establish the rule, according to 
Arnould, p. 418, that, “ iHiless therefore some gooda 
were in fact shipped on board or only prevented 
from so being by the intervention of the loss, the* 
shipowner’s inchoate right to freight, as the price of 
the carriage of such goods, could obviously not 
have accrued.” But in cases of chartered freight 
(p. 419), if “ she has once broken ground upon the 
voyage on which freight is to be earned under the 
charter-party, and is prevented by the perils insured 
against from earning the freight, the assured ia 
entitled to recover the whole amount insured upoib 
freight, quite irrespective of the question whether 
at the time of loss she had taken any goods on 
board for voyage insured, or whether any^ were 
contracted to be shipped.” When was the incep- 
tion of this voyage ? The ship must have broken 
ground upon the voyage on which freight was to be 
earned under the charter-party; that voyage i» 
described in the charter-party here as “ having dis- 
charged her cargo there ”(at Mauiitius), “shall with 
all convenient speed sail and proceed to Akyab.’* 
shall load there, “ and being so loaded, shall there- 
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with proceed to Cork,” “ and discharge at a safe 
port in the United Kingdom or in the continent.” 
We do not contend that breaking ground means 
necessarily leaving the place from which the 
▼oyage begins, but the other cargo must have 
' been discharged, as in Devaux v. J’ Anson, 5 Bing. 
CN. C. 619, which, however, was a case con- 
cerning ordinary freight. The case of Thompson 
▼. Taylor, G T. R. 478, was a decision upon 
chartered freight; there the voyage described 
-in the charter-party was from London to Te- 
' neriffe, there to take on board a cargo and proceed to 
Barbadoes ; the ship was taken as a prize before she 
arrived at Tenerifife ; the policy on the freight for 
the carriage of this cargo was hold to attach from 
the sailing of the ship from London ; but Lord 
Kenyon said, p. 481, ” The property against the loss 
of which the assured wished to be indemnified Is 
that which he had a right to receive under the 
charter-party: and it seems now admitted that 
if the contract had its inception, if anything were 
'done under it by the plaintiff who let his ship to 
thire, his right to freight commenced. That depends 
on the words of the charter-party.” Now it is 
-Shown on the face of this charter that there was 
'another charter from Calcutta to Mauritius ; and at 
the time of the ship’s loss she was in the perform- 
ance of another voyage from that which was the 
subject of this charter-party. [ITannen, J. — 
That does’ not appear. Martin, T — Or suppose she 
was doubly covered at the time of the loss.] This 
•oharter cannot be otherwise interpreted but that 
^herc was another charter from Calcutta, and there 
is nothing in it to show an intention to insure a pre- 
vious voyage. Manjfestly one charter was to bo in 
succession to the other. In no decided case was a 
policy upon freight held to attach during the exist- 
:tence of a contract upon a preliminary charter. Our 
argument is that in the case of a policy upon 
chartered freight, “at” must mean at the place 
where the ship is ready to take the cargo which will 
• earn the freight. In Barber v. Fleming, a case 
recently decided, L. Rep. 5 Q. B. 59, the loss was 
clearly within the policy because the ship got on 
shore when in ballast on her way, with the sole 
•object to earn her freight. Thompson v. Taylor was 
followed by Horncasile v. Suart 7 East, 400, in which 
it was held that an insurance on freight at and from 
iJbminica to London attached while the ship lay at 
Dominica delivering her outward cargo, but that 
decision was upon the ground that the contract of 
affreightment by the charter-party from London to 
Dominica and back was one entire contract. So 
also Davidson v. Willasey, 1 M. & Sel. 313. And in 
Forbes v. Cowie t Camp. 519, Lord Ellenborough 
referred to Horncasile v. Suart ; he said “ there, how- 
•cver, there was one charter-party for the outward and 
homeward voyage, and the freight was entire. That 
is the only ground upon which the decision can be 
sustained.” In Forbes v. Aspinall, 13 East, 323, 
which was a case where the ordinary and not 
-chartered freight was in question, it was said that 
: “ if the voyage has commenced in which the freight 
> is to be earned, and be .stopped by any of. those 
•. perils, the assured will be entitled to recover to the 
full amount.” In his judgment in Bather v. Fleming 
p. 71) Blackburn, J. cites the following passage from 
Phillips on Insurance, sect. 335 which is a strong 
authority against the plaintiffs contention in this 
' case; “if the prior passage is merely preliminary 
ito those for which the vessel is chartered, having 
vno cargo deliverable at A. or any intermediate port, 
and the object in the passage to A is merely to 
prosecute the voyage thence to B, the interest in the 
whole freight under the charter-party accrues on the 
commencement of the first passage.” And Black- 
burn, J. afterwards guards himself from saying that 
-^^if the owners had been carrying freight from 


Bombay to Howland’s Island (which is exactly the 
case here from Calcutta to Mauritius) that might 
not raise a different question” from that which Barber 
V. Fleming decided. Moreover, it appears by the 
charter-party that the freighters were to have the 
option of cancelling the charter-party if the vessel 
did not arrive at’Akyab by the Ist May 18G8 ; there- 
fore the subject of the policy was contingent upon 
an event which did not take place, and the plaintiff 
had no insurable interest in the policy. 

Sir G. Honyman Q.C.( with him Watkin Williams) 
appeared for the plaintiff, but was not heard. 

Kelly, C. B. — ^The plaintiff insured upon char- 
tered freight at and from Mauritius to Rice ports, 
and at and thence to a port of cull in the United 
Kingdom or continent. This^chartered freight was 
to be earned by the ship Edmund Graham, which was 
lying at the date of the charter-party in the 
Hooghly ; she wns to sail and proceed on her then 
present voyage to Mauritius, and having discharged 
her cargo there, to sail and proceed to Akyab for 
orders, and to load there or at another of the Rice 
ports. The ship was lost at Port Louis, Mauritius, 
before all her cargo from Calcutta was discharged. 
It is now insistt'd that her loss was not within the 
policy and charter-party. Mr. Quain has argued 
that the policy upon which the action was brought 
attached only on the ship’s sailing out of port ; it 
was enough, however, for him to contend that it 
did not attach until the cargo from Calcutta was 
discharged, and the ship was ready to earn the 
chartered freight. The. question for us is whether, 
upon the ordinary and true construction of the 
policy, she was at Mauritius when she was lost. 
It seems to me that it would be a strained con- 
struction of the policy to subdivide the period' 
during which the ship was at Port Louis into two 
portions, and to say that she shall not be insured for 
more than one of those portions. But the case is 
also put on another and different ground — it is 
said that the interest and risk only attach when 
the voyage commences, that is, at least, after the 
other cargo fad's been discharged. If so, it would 
only amount to this, that insurance could not be 
effected on freight to be earned upon any voyage 
not actually commenced if any other cargo is at the 
time on board. The cases of Thompson v. Taylor and 
Barber v. Fleming show that the risk upon chartered 
freight may commence earlier than the beginning of 
the voyage upon which the freight is to be earned, 
whatever be the language of the policy. Upon this 
point these two cases are conclusive. The real doc- 
trine is, that if the voyage has commenced by which 
chartered freight is to be ultimately earned, there is 
an inchoate title to the insurance upon the freight, 
provided that the language of the policy and 
charter-payty will permit it. In the case of Barber 
V. Fleming the voyage upon which the ship was lost 
was from Bombay to Howland’s Island, where the 
policy was de facto to attach, the risk insured 
against being upon chartered freight on the voyage 
at and from Howland’s Island to the United King- 
dom ; the beginning of the eamment of the freight 
was at Howland’s Island, but still by the terms of 
the policy the vessel was to proceed from Bombay 
to Howland’s Island and thence to tho port 
of final discharge, just in the same way at 
by this policy the ship watt to proceed from Cal* 
cutta to Mauritius, i|iid thence’ to the Rice ports. 
The loss took place before the ship’s arrival at How- 
land’s island, and if Mr. Quain’s argument could be 
supported that policy would have been void. Never- 
theless; it was held that the plaintiff could recover 
against the underwiiters. Certainly the ship there 
was sailing ia< ballast, and here there was a cargo 
from OMcutte to Maorltiui $ but if we look at the 
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other case I have mentioned we find conclusive au- 
thority on this point. There the ship was chartered 
to proceed from London to Teneriflfe, and there to 
take a cargo. There, as here, the freight could not 
begin to be earned until the ship arrived at the 
intermediate port ; it was held, nevertheless, that a 
policy of insurance on the freight for that cargo 
attached from the sailing of the ship from London. 
Lord Kenyon put the question upon clear and 
intelligible grounds. After distinguishing the case 
from Tonge v. Watts he said “ The property, against 
the loss of which the assured wished to be indemni- 
fied, is that which he had a right to receive under 
the charter-party ; and it seems now admitted that 
if the contract had its inception, if anything were 
done under it by the plaintiff who lot bis ship to 
hire, his right to frei^t commenced. That depends 
upon the words of the carter-party.” Nowhere from 
this charter-party it appears that the voyage was to 
commence from Calcutta, the ship “ shall with all 
convenient speed, sail and proceed on her present 
voyage to Mauritius, and having discharged her 
cargo there, shall with all convenient speed, sail 
and proceed to Akyab,” there to load, &c. The 
inchoate right to the insurance on freight from 
Akyab attached when the voyage was commenced 
for tlie purpose of going to the place where the 
freight was to be earned. The owner of the ship 
might have incurred expense to put the ship in a 
condition to proceed from^Mauritius to the Bice 
ports. I think, therefore, that on the principle of 
the insurance cases the loss took place within the 
period covered by the policy, and there is left for us 
to consider only the plain and simple question, 
what is the plain meaning of the words and terms 
hero used? “At and from Mauritius” in the 
ordinary and natural signification of the expression 
imports the whole time from the arrival of the ship 
at Mauritius to her departure, together with the 
subsequent voyage. The loss was, tlierefore, within 
the terms of the policy', and the judglneut must be 
affirmed. 


IMartin B. — I am of the same upiuion, and it 
seems to me to be a question of the meaning of 
the simple words in the policy'. On the 2nd IMLarch 
180S, this policy was entered into between the plain- 
tiff and the defendants on chartered freight, valued 
at 1 1 50f. at and from Mauritius to Bice ports. In 
w’ords as plain as can be written, the insurer under- 
took his risk upon the policy as soon as the ship 
reached Mauritius, provided that at the time and place 
mentioned the freight was lost by the perils insured 
against. The charter-party recites the agreement 
between the captain and the agents of the owners of 
the ship Edmund Graham on the one part, and the 
agents of the charterers on the other. The con- 
tract is that the ship being tight, staunch, and 
strong, in every way fitted for the voyage, shall, 
with all convenient speed, sail and proce^ on her 
present voyage to Mauritius, and, having discharged 
her cargo, then proceed to Akyab to load a ewego 
for a port in the United Kingdom or Continent. 
Now, if the test of the underwriter's risk was the 
commencement of the voyage upon which the 
freight was to be earned, the two cases cited by 
my Lord would be sufficient to show that the 
loss here took place within the limits of the 
policy but in my opinion it is not neces- 
sary to consider that test, for the words “at and 
from’’ certainly include the time during which the 
ship was discharging her cargo. What the plaintiff 
wanted to insure was the loss of the Chartered 
freight. What occurred ? The ship arrived, sdldly 
at Mauritius, -and was as much lost at MRurltiui” 
as if the oai^iiad been, entirely discfaai;gcd. Why 
i^uld not the ihtintiff be indemnified ? This is, I 
think, abowt aa {dam a ease as there possibfy could 


be, and there cannot be any ground for not apply- 
ing to it the reasonable meaning of the words used. 
If an authority were wanted, which I think is not, 
that of Cockburn, C.J., in Barber v. Fleming is 
sufficient. In every word of his judgment I concur, 
for I think it good law and good sense. The plain- 
tiffs are entitled to recover. 

Mbllor, Lush, and Hanken, JJ., and Cleasbv, 
B., concurred. 

Judgment for plaintiffs, 

Attbrneys for plaintiffs, Thomas and Hdlams. 

Attorneys for defendants, EUis^ Parker and Clarke, 
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COURT OF APPEAL IN OHANOERT. 

Reporbed by T. Bno.oxsn.vMK and E. Stewart Bocuk, Baqtrs.k. 
BurridterA-at-Law. 


Dec. 18, 21, 22, 18G9, and Jan, 14, 1870. 
lie Phene’s Trusts. 

(Before Lord J ustice Gipfard.) 

Disappearance of a person — Absence of all tidings — 
Presumption of death. 

The authorities at law and equity as to the presumption gf 
death in the case of a person who has not been heard 
of reviewed and considered, and the law upon the 
point settled. 

A person who has not been heard of in any manner for 
seven years, will be presumed to be dead at the end tf 
those seven years ; bui it will not be preswned that he 
died at any particular moment, nor that he has lived 
any given time after the latest moment when he is 
proved to have been alive. 

This was an appeal from a decision of James^ 
V.C., who declared that Nicholas PhentS Mill, who 
bad not been heard of for upwards of seven years, 
must be taken to have survived the testator in the 
matter, his uncle Francis Phene, and that the fund 
in court, which had been paid in by the trustees, 
must be paid out to his representative. 

The hearing before his Honour is reported in 21 
L. T. Rep. N. S. 107, where the facts are sufficiently 
stated. In the judgment of Giffard, L. J., the 
circumstances relating to the disappearance of. 
Nicholas Phene Mill are more fully referred to. 

Bristowe, Q. C. and Everitt supported the appeal. 

Amphlett, Q. C. and Bagshawe, for the respondent, 
the administrator of N. P. Mill. 


Edwards and iMngworthy for parties in the same 
interests as the appellants. 


C. J. Hill for the trustees who had paid in the 
fund. 

The authorities referred to were : 

Nepea/ti v. Doe, 5 B. A Ad. 60 ; 

Dunai V. Bnmvden, 2 Ur. & Sm. 201 ; 7 L. T. 

N. S. 668 ; 

Underwood v. Wing, 4 Do G. M. & G. 633 
Wing V. Angrave, 6 H. of L. Cas. 183 ; 

Mason v. Mason, 1 Mer. 306; 

Re ^een^s Settlement, L. Bop. 1 Eq. 238; 13 L. T.’ 



Thomas v. Thomas, 2 Dr. &> Sm. 298 ; 11 
Bep.N.S.471; „ 

Be Be^am*s Trust, L. Rep. 4 Eq. 416 ; 16 
Rep. N. S. 349 ; on appeal 16 W. R. 180 ; 
Re Mtasney*s Trusts, L. Rop. 7 Lq. 498 ,j 19 
Rep. N. S. 630; 


L.T. 

L.T. 

L.T. 
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Rex V. The Inhabitants of Harbome^ 2 Ad. & Ell. 
540* 

Req. V. Lnmleyt L. !Bep. 1 Cr. Caa. Ees. 196 ; 20 
I.T. Rep.lif.S.454; 

DowUy V. Wingfield^ 14 Sim. 277 ; 

R^x V. Twyning, 2 B. & Aid. 386 ; 

Jjahin ▼. Lakin, 34 Beav. 443 ; 12 L. T. Bep. N. S. 
517. 

Everitt having replied, judgment was reserved 
until the 14th Jan., when 

Lord Justice Giffard said. — This is an appeal 
from so nauch of an order of James, V.C. as directs 
the residue of a fund, which is standing in court to 
'*‘the account of the share intended for Nicholas 
Phene Mill,” to be paid to his administrator. The 
order was made upon the hypothesis that Nicholas 
Phend Mill survived Francis Phend, the testator. 
The learned Vice-Chancellor, in making the order 
stated that he did so in deference to the authority 
of three cases which have been decided by Kin- 
dersley, V.C., and a fourth by Malins, V.C. ; but at 
the same time he dissented from their opinions, and 
expressed a wish that the whole matter should be 
brought before the Court of Appeal. 

The testator died on the 5th Jan. 1861. Accord- 
ing to one view of the evidence Nicholas Phend 
Mill was last heard of in Aug. 1858 ; according to 
another view, about seven months previously to the 
testator’s death. That he survived the testator was 
treated by the Vice-Chancellor, but in deference 
only to the four cases referred to, as to be presumed. 
It will be desirable, therefore, to examine those 
cases, and such others as bear materially on the 
subject, before dealing with the evidence more parti- 
cularly. 

The cases decided by Kindersley, V.C. were ZamAc 
V. Orton, 6 Jur. N. S. 61 ; Dunn v. Snowden^ 2 Dr. 
and Sm. 201 ; and Thomas r, Thomas, 2 Dr. & Sm. 
298. They were all decided on the same general 
principles. The propositions enunciated were in 
substance these — first, that the law presumes a per- 
son who has not been heard of for seven years to be 
^ead, but, in the absence of special circumstances, 
draws no presumption from that fact as to the 
particular period at which he died ; secondly, that a 
person alive at a certain period of time is, accord- 
ing to the ordinary presumption of law, to be pre- 
sumed to be alive at the expiration of any reason- 
able period afterwards ; thirdly, that the onus of 
proving death at any particular period within the 
seven years lies with the party alleging death at 
such particular period. 

The case decided by Malins, V.C. was Benham*s 
Trust {sup.) He adopted and acted on the deci- 
sions of Kindersley, V.C., but went somewhat 
further, laying it down that if you cannot pre- 
sume death at any particular period during the 
seven years, then at the end or expiration of the 
seven years you must presume for the first time 
that the person was dead, and you must also pre- 
sume that within that time he was alive.” Benham*s 
Trust was appealed from, and Bolt, L.J. in Nov. 1867 
•discharged the Vice-Chancellor’s order, directing 
further inquiries, and simply stating, according to 
the only report I am aware of (14 W.B. 180), ** that 
there was no evidence for the court to act upon, and 
that i^tFas a case not of presumption, but of proof.” 
In Doiolejf v. Wing^eld, 14 Sim. 277, the testator died 
in Sept. 1883 ; one of his two sons went abroad in 
Sept. 1830, and was heard of for the last time about 
twenty months previously to bis father’s deatii. 
The court ordered a share of the father’s residue 
bequeathed to him to be transferred to bis brother, 
as the sole next of kin of the father living at the 
father’s death. Security to refund was taken. 
In Mason v. Mason, 1 Mer. 308, the father 
and son were shipwrecked together. The rules 


8 Trusts. [Chak. 

of the civil law and of the Code Nnpoldon were 
relied on. Sir Wm. Grant said: “There are 
many instances in wliich principles of law have 
been adopted from the civilians by our English 
courts of justice, but none that I know of in whiclt 
they have adopted presumptions of fact from the 
rules of the civil law. In the present case I do 
not sec what presumption is to be raised ; and since 
it is impossible you should demonstrate, I think that 
if it were sent for an issue, you must fail for want 
of proof. An issue was directed whether the son 
was living at the death of the father ; nothing ap- 
pears to have come of it. In Underwood v. Wing, 
4 D. M. & G. 633, which was also a case of com- 
morientes, a testator bequeathed personal estate to 
J. W. in the event of his wife dying in his lifetime. 
Q'he testator and his wife were shipwrecked and 
drowned at sea. On the question being raised be- 
tween the next of kin of the testator and J. W., 
who claimed under the w’ill, it was held, first, that 
the onus of proof that the husband survived his 
wife was upon J. W. Secondly, that it was neces- 
sary to produce positive evidence in order to enable 
the court to pronounce in favour of the survivorship ; 
and, thirdly, that no such evidence having been 
produced, the next of kin were entitled. Underwood 
V. Wing was heard before Lord Cranworth, Wight- 
man, J., and Martin, B. Wightman, J., in the 
course of delivering judgment, stated : “ If there be 
satisfactory evidence to show that the one sur- 
vived the other, the tribunal ought so to decide in- 
dependent of age or sex, and if there be no evidence 
the case is the same as a great variety of other 
cases, more frequent formerly than at present, 
where no evidence exists, and of consequence no 
judgment can be formed ; ” and he afterwards 
added, “ We think there is no conclusion of law on 
the subject— in point of fact we think it unlikely 
that both actually did die at the same moment of 
time, but there is no evidence to show which was the 
survivor.” In Wing v. Avgrave, 8 H. of L. Cas. 1 83, 
another branch of the same case, the House of Lords 
concurred in the view which bad been taken by Lord 
Cranworth and ^he learned judges who sat with him. 
In Green’s ^ttUment, L. Rep. 1 Eq. 288, Mr. Green 
was murdered in the Indian Mutiny on the 3rd June, 
1857, Mrs. Green on the 16th Nov. following. Mr. 
and Mrs. Green’s child escaped with its native nurse 
on the same drd June, but was never afterwards dis- 
tinctly heard of. After the lapse of seven years and 
upwards, a petition was presented, and the present 
Lord Chancellor, then Vice-Chancellor, delivered the 
following judgment : “ I think the rule which the 
court should follow in this case is analagous to that 
laid down in Underwood v. Wing. The whole ques- 
tion is, on whom is the onus of proof thrown ? The 
lady, on the devolution of whose estate the question 
arises, is shown to have died on the IGth Nov., her 
husband is shown to have died before her ; a number 
of persons claim as her relatives, and prove their 
kindred within a certain degree, and, .so far as now 
appears, there is no one nearer in kindred. On the 
other hand the representative of another person 
claims the property also, and shows that the person 
through whom he claims wfs nearer of kin than 
the petitioner, and would have* been entitled if he had 
survived his mother. But a person claiming under 
such a title must go further, and must show, not 
only that the person through whom he claims would 
have been entiUed if he had survived, but that he 
actually was entitled, or, in other words, that he 
did survive. I am of opinion also that in this case 
there was some evidence to go to a jury, that the 
chUd died in the mother’s lifetime, but I do not 
rest my decision on this evidence. I prefer to rely 
on the grounds which I have before stated.” There 
are three other cases in equity— vi^Zaibn v. Lakin, 
L. Bep. 34 Beav. 443 ; Re Beasneg's TVusts, 7 £q. 498 ; 
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and Re Henderson^ referred to in that case. In all of 
these tile period of the death was inferred as a 
matter of fact from the circumstances proved, 
not in any sense presumed. This appears to be the 
state of the authorities in the equity courts. 

The leading case, however, is one at law — 
viz., Nepean v. Doe^ which is reported b^ore the 
King’s Bench, in 5 Barn. & Ad. 86, and before 
the Exchequer Chamber in 2 M. & W. 894. In 
that case the lessor of the plaintiff claimed as 
grantee in reversion of a copyhold estate on the 
death of Matthew Knight. Matthew Knight went 
to America; the last account that was heard of 
him was by a letter written by him from Charleston, 
and received in England in May 1807 ; ejectment 
was brought within twenty-five years from the date 
he was last heard of, and within twenty from the 
•date of the right accruing, if he was to be taken to 
have died at the eqd of the seven years from 1807. 
The Court of Queen’s Bench was of opinion that the 
lessor of the plaintiff, who gave no other evi- 
dence of Matthew Knight’s death than his absence, 
failed in establishing that his death took place 
within twenty years before the ejectment brought. 
With reference to^the argument of inconvenience 
Lord Denman said, “ If, for the sake of preventing 
inconvenience, we were arbitrarily to lay down a 
rule that seven years’ absence abroad, the party not 
having been heard of, was primd facie evidence of 
his death at the end of the seven years, such a rule 
would in the very great majority of cases, nay, in 
almost every case, cause the fact to be found 
against the truth, and as the rule would be applic- 
able to all cases in which the time of death became 
material, it would in many be productive of much 
inconvenience and injustice.” The Exchequer 
Chamber adopted the doctrine of the Court of 
King’s Bench in these terms, viz.: “We adopt 
the doctrine of the Court of King’s Bench, 
that the presumption of law relates only to the 
fact of death, and that the time of death, whenever 
it is material, must be a subject of distinct proof.” 
It is obvious from these passages that there is an 
inconsistency between that which the courts of 
King’s Bench and Exchequer Chamber laid down 
and what I have quoted from the* judgment of Malins, 
y. C. as going beyond what was laid down by Kin- 
dersley, V.C. The Vice-Chancellor Kindersley, how- 
ever, seems to have founded bis opinion on certain 
portions of these two judgments ; there are, there- 
lore, other parts of them which it will be desirable 
to quote and examine. Thus in the Court of King’s 
Bench it is stated : “ There is no doubt that the 
lessor of the plaintiff must recover by the strength 
of his own title, and in order to do so must prove 
that he had a right to enter on the lands sought to 
be recovered within twenty years before the eject- 
ment brought ; and consequently, as the presump- 
tion is that a person once alive continues so until 
the contrary is shown, the lessor of the plaintiff was 
bound to prove, first, the death of Matthew Knight, 
and, secondly, that it took place within twenty 
years before ejectment brought and in the judg- 
ment of the Exchequer Chamber the following are 
the material passages bearing on this part of the 
subject : “The court is called on to review the de- 
cision of the Court of King's Bench in Nqtean 
V. Doe. The doctrine there laid down is, that 
where a person goes abroad, and is not heard of for 
Seven years, the law presumes the fact that such 
person is dead, but not that he died at the begin- 
ning or the end of any particular period during 
those seven years ; and that, if it be important to 
anyone to establish the precise time of such per- 
son’s death, he must do so by evidence of some Sort 
to be laid before the jury for that purpose, beyond 
the mere lapse of seven years since such person | 
was last heard of. After fully considering the i 


I argument at the bar, we are all of opinion that the 
doctrine so laid down is correct. It is conformable 
to the provisions of the statute of Jac. 1 relating to 
bigamy, and more particularly to the statute of 19 
Car. 2, c. 6, relating to this very matter, the words 
of which distinctly point at the presumption of the 
fact of death, but not of the time ; it is conform- 
able ^80 to decisions on questions of bigamy and on 
policies of insurance, and it is supported and con- 
firmed by the case of Rex v. The Inhabitants of Har- 
borne. It is true the law presumes that a person 
shown to be alive at a given time remains alive 
until the contrary be shown, for which reason the 
onus of showing the death of Matthew Knight lay 
in this case on the lessor of the plaintiff. He has 
shown the death by proving the absence of Matthew 
Knight, and his not having been heard of for seven 
years; whence arises at the end of those seven 
jrears another presumption of law, namely, that he 
is not then alive, but the onus is also cast on the 
lessor of the plaintiff by showing that he has com- 
menced his action within twenty years after his 
right of entry accrued, that is after the actual death 
of Matthew Knight. Now when nothing is heard 
of a person for seven years, it is obviously a matter 
of complete uncertainty at what point of time in 
those seven years he died ; of all the points of time 
the last day is the most improbable, and most in- 
consistent with the ground of presuming the fact of 
death. That presumption arises from the great 
lapse of time since the party has been heard of, 
because it is considered extraordinary, if he was 
alive, that he should not be heard of. In other 
words it is presumed that his not being heard of has 
been occasioned by his death, W'hich presumption 
arises from the considerable time that has elapsed. 
If you assume that he was alive on the last day 
but one of the seven years, then there is nothing 
extraordinary in his not having been heard of on 
the last day, and the previous extraordinary lapse 
of time, during which he was not heard of, has 
become immaterial by reason of the assumption 
that he was living so lately. The presumption of 
the fact of death seems, therefore, to lead to the 
conclusion that the death took place some con- 
siderable time before the expiration of the seven 
years.” 

Kindersley, V. C. api^ars to have acted on the 
passages in both these judgments, which are to the 
effect that the onus of proving the death of Matthew 
Knight lay on the plaintiff, because the law pre- 
sumes that a person shown to be alive at a given 
time remains alive until the contrary be shown. 
Those passages are not essential to the conclusions 
arrived at, or sound in point of reasoning. The 
other parts of the same judgments go to prove that 
there is not, and ought not to be, any such pre- 
sumption of law ; if there was such a presumption, 
it would be no ground for throwing the onus of 
proof on the plaintiffs where seven years had elapsed 
from the date of the last proof of existence ; on the 
contrary, it would carry the period of death, as 
suggested and laid down by Malins, V. C., to the 
end of the seven years ; but both the decisions are 
that it did not, and because it did not the plaintiff 
failed, and did not recover the property he sought. 
In the recent case of /Zey. v. Xtonfey, 20 L. T. Rep. 
N. S. 454, it was held, consistently with another 
judgment delivered by Lord Denman in Rex v. 
The Inhabitants of Rarbome^ 2 Ad.<A Ell. 540, 
that there was no presumption of law in favour of 
the continuance of a life up to a particular period ; 
but that it was a question for the jury as a mat^ 
of fact. The case was heard before the Chief 
Baron, Byles, Lush, and Brett, JJ. and Cleasby, B., 
and Lush, J. delivered the judgment of the Murt in 
these terms : “ We are of opinion that the direction 
to the jury in this case, viz., that there being no 
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circumstanceB leading to any reasonable inference 
that he had died, Victor must be presumed to have 
been living at the date of the second marriage was 
erroneous. In an indictment for bigamy it is in- 
cumbent on the prosecution to prove to the satis- 
faction of the jury that the husband or wife, as the 
case may be, was alive at the date of the second 
marriage. That is surely a question of fact. The 
existence of the party at an antecedent period may, 
or may not, afford a reasonable inference that he 
was living at the subsequent date. If, for example, 
it were proved that he was in good health on the 
day preceding the second marriage, the inference 
would be strong, almost irresistible, that he was 
living on the latter day, and the jury would, in all 
probability, dnd that he was so. If, on the other 
hand, it were proved that he was then in a dying 
condition, and nothing further was proved, they 
would probably decline to draw such an inference. 
Thus the question is entirely for the jury ; the law 
makes no presumption either way. The cases cited 
of Rex V. Twining, Reg. v. Harborne, and Nepean 
V. l)oe appear to us* to establish this propo- 
sition. Where the only evidence is that the party 
was living at a period which is more than seven 
years prior to the second marriage, there is no ques- 
tion for the jury. The provision in the Act 24 & 25 
Viet. c. 100, s. 57 then comes into operation, and 
exonerates the prisoner from criminal liability, 
though the first husband or wife be proved to have 
been living at the tiniS when the second marriage 
was contracted. The Legislature, by this provision, 
sanctions a presumption that a person who has not 
been heard of for seven years is dead, but the pro- 
vision affords no ground for the converse propo- 
sitiofT, viz., 'that when a party has been seen or 
heard of within seven years, a presumption arises 
that ho is still living. That, as wo have said, is 
always a question of fact.” 

True it is that Reg. r. Lumleg was a criminal case, 
and that the seven years had not elapsed from the 
date of the first husband having been last hoard of ; 
but though a jury might be more ready to dran an 
inference in a civil than in a criminal proceeding, it 
cannot be that the rules of evidence in each case 
should bo so far different as that there should be a 
positive legal presumption in the one proceeding, 
and no legal presumption in the other. A prosecu- 
tor and a person seeking to recover property each 
have to prove their case, and in each instance the 
object is to arrive at, and act on, the real truth. Lord 
Denman, who delivered both judgments in Nepean 
V. Doe, thus expressed himself in Rex v. The Inhabi- 
tants of liarb me : “ I must take this opportunity of 
saying that nothing can be more absusd than the 
notion that there is to be any rigid presumption of 
law on such questions of fact, without reference to 
accompanying circumstances, such, for instance, as 
the age or health of the party. There can be no 
such strict presumption of law In Nepean v. Doe 
the question arose much as in Rex v. Twyning. The 
claimant was not barred if the party were presumed 
not dead till the expiration of the seven years from 
the last intelligence. The learned judge who tried 
the cause held that there was a legal presumption of 
life until that time, and directed a verdict for the 
plaintiff, because, if there was a legal presumption 
theve was nothing to be submitted to the juiy. Bat 
this court held that no legal presumption existed, 
and set the.xerdict aside. That is quite consistent 
with the vi<m which we take in the present case, 
and Rex v. Twyning is explained in the same way. I 
am aware that in the latter case Bailey, J., 
founds his decision *on the ground of contrary pre- 
sumptions i but I think that the only questions in 
ttich oases are, what evid^ce is admissible, and 
wliatinfereoce may fairly be drawn from it ?” Other 
learned judges concurred in this opinion. The 


notion of a legal presumption in favour of life 
originated, I believe, with the civil law, and we 
have Sir William Grant’s opinion in Mason v. Mason 
as to adopting presumptions of fact from that law. 
It is a general well-founded rule that a pereon sedc- 
ing to recover property must establish his title by 
affirmative proof. This was one of the grounds 
of decision in Nepean v. Doe, and to assert, as- 
an exception to the rule, that the onus of prov- 
ing death at any particular period, either within 
the seven years or otherwise, should be with the 
party alleging death at such particular period, and 
not with the person to whose title that fact is essen- 
tial, is not consistent with the judgment of the pre- 
sent Lord Chancellor, when Vice-Chancellor, in 
Re Greenwood^ or with the dictum of Kolt, L. J., 
when he said, in ReBenham's I'rusis, that the question 
was one not of presumption, but of proof ; or with 
the real substance of the actuqj decisions, or the 
sound parts of the reasoning in Nepean v. Doe, or 
with the judgments in Rex v. 'The Inhabitants 
Harborne, and Reg. v. Lumley, or with the principles 
to bo deduced from the judgment in Uhaerwoocl v. 
Wing. The true proposition is, that tlioso who 
found a right upon a person having survived a par- 
ticular period, must establish that fact affirmatively 
by evidence. The evidence will necessarily differ 
in different cases, but sufficient evidence there 
must be, or the person asserting title will fail. 

This case happens to be one of an alleged number 
of a class of legatees. A legatee’s survivorship of 
a testator is requisite to clothe him with that cha- 
racter, is a tacit oondition annexed by law to every 
ordinary immediate gift by will, and it follows that 
the representatives of a person alleged to bo a 
legatee must prove, as against the other members of 
the class who prove their survivorship, that he sur-^ 
vived the testator ; otherwise he was not a legatee at 
all. Fur these reasons, and upon a review of tho 
authorities and the judgments on which they rest, 

I am of opinion that there is no presumption of law 
as to the particular period at which Nicholas I’hen^ 
Mill died — that it is a matter of fact to be proved 
by evidence, and that the onus of proof rests on his- 
representative. 

This brings me to bn examination of the evidence. 
At the hearing a further inquiry as. to the facts was 
offered, and declined by each of the parties. It was 
not admitted by the appellants that Nicholas Phene- 
Mill was the Nicholas Mill referred to in the com- 
munications from the American officials, but these 
communications were not objected to, and were read 
and commented on by both sides. There arc three 
affidavits — the earliest in point of date is that of 
Nicholas Phene Mill’s mother. She states that she 
is the widow of William Mill the elder, that she left 
England many years ago to reside abroad, that 
Nicholas Phend Mill was bom at Ostend in the year 
1822, that on the 19th Aug. 1853 he left home, and 
went to reside in America, that he wrote letters to 
her and her family from America, that she received 
from him a letter addressed from on board the 
United States frigate Roanoke, dated the l%th Aug. 
1858; that neither she, nor, as she believes, any 
member of the family has heard from him since, 
an I that she believes him to be dead. She speaks 
of inquiries that have been made for him. The 
next affidavit is that of the petitioner in the court 
below. He is a brother of Nicholas Phend Mill. 
He speaks of bis brothers and sisters, and says that 
the last that bos l^en, or can be, ascertained or 
heard about Nicholas Phen^ Mill is that, being a ser- 
geant of marines in the United States naval service, 
and unmarried, be deserted from Roanoke United 
States frigate on the 16th June 1860. He further 
says that be was himself in America from Aug. 
1853 till April 186S ; speaks of many Imitless in- 
quiries and advertiieqienti, and adds that his infor* 
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mation as to Nicholas Ph®n6 Mill’s desertion was 
derived from an official letter written in answer to 
one from his solicitors to the Government authori- 
ties in America. The last affidavit is that of the 
clerk to the petitioner’s solicitors. He speaks of 
letters of administration being granted to the peti- 
tioner, and proves the correspondence with the 
‘Government officials in America. There were two 
letters from the petitioner’s solicitors; each was 
answered. The answer to the second was the most 
explicit, and the only one necessary to refer to — it 
is indorsed on the letter to which it is an answer, 
and is in these terms 

Na' Departme^ Bureau Equipment and 
.jecruiting, Washington, Dec. 11, 1867. 
Nicholas Mill was a sergeant in the Marine Corps, and 
deserted June 16th, 1860, while on leave from New York to 
join the Philadelphia Station. He has not been heard of 
from since that date. 

H. Smith, Chief of Bureau. 

This was in answer \o a letter which it is stated 
that Nicholas Phene Mill wrote to his mother on the 
15th Aug. 1868, from on board the United States 
frigate, Roanoke^ Boston Navy Yard, Massachusetts, 
stating he expected to be long absent, bat would 
write on his return from his voyage. 

If this correspondence is excluded there is no other 
evidence than that Nicholas Phene Mill was last 
heard of in 1858; there would, therefore, be no 
sufficient evidence of his having survived the 
testator, nor does the admission of the correspond- 
ence supply the necessary proofs; for though I 
assume that the Nicholas Mill was the Nicholas 
Phene Mill who wrote from the Roanoke^ I cannot 
infer from the statement of his desertion on the 
16th June 1860, that he was alive when the testator 
died in Jan. 1861. 1 should not do so if it was ' 
a simple statement of desertion and no more ; but 
the statement is not simply that he deserted, but 
that he deserted while on leave from New York, to 
join the Philadelphia Station, June IGth 1860, and 
has not been heard of “ from since that date the 
reasonable conclusion from which is that he never re- 
appeared after he went on leave, that his leave was up 
on or before the 16th June 1860, and that so his name 
was on the books as a deserter. If 1 am to draw a 
conclusion at all, 1 should infer thAt a person in the 
position of a sergeant having nothing against his 
character would not desert, and that he had died while 
on leave, and so was not heard of by the authorities. 
It is enough, however, for me to state that, in my 
opinion, the burden of proof is on the repre- 
sentative of Nicholas PhenC Mill, and that Nicholas 
Phene Mill’s representative has not proved affir- 
matively that Nicholas Phene Mill survived the 
testator, a proof which I consider essential to his 
title. 

The order of the Vice-Chancellor must be dis- 
charged, and an otdet made as prayed by the peti- 
tion of appeal, but the costs below and here must 
come out of the share. 

Solicitors, A. C, Briant^ M. Pope, Fielder and Co. 

BOLLS COURT. 

Bepenrted by HaasT Pbat. Esq,. BarrUteivaS-Law. 

June 28, and Jvfy 13 and 14, 1863; » 

WiLKIKSOK V. LiKDORKN. 

Will-^Conetruction^Charitahle gijt — Uncertainty-^ 
BewUing trust, 

A tes^triXf q/ter hequeathiity certain sums to various 
reltyious and ekaritabls institutions hg name, gave ike 
residue of her personal estate to trustees upon trust to 
divide tM same, to and amongst the different imtitu^ 
tione, or to ang other religioue institution or purpose 
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as they {the trustees') might think proper, which dispo^ 
sition she left entirely to their discretion : 

Held, that the word religious** applied to purposes** 
as well as institution,** and that the residuary clause, 
therefore, contaiiMd a good charitable bequest. 

This was a suit for the administration of the 
estate of Mary Davison, which now came on for 
further consideration. 

The testatrix, by her will which bore date the 5th 
March 1640, after bequeathing certain sums to 
various religions and charitable institutions, specid- 
cally named in the will, gave the residue of her per- 
sonal estate to T. Fletcher and J. Wilkinson, whom 
she appointed executors of her will, upon trust to 
divide the same “ to and amongst the different in- 
stitutions or to any other religious institution or 
purposes as they, the said T. Fletcher and J. Wil- 
kinson, may think proper, which disposition I leave 
entirely to their discretion.” 

Sir Richard Baggalhy, Q. C., and C. Hall, for the 
plaintiffs, the trustees of the will, submitted that 
the residuary bequest was either a good charitable 
bequest, or that the trustees had a discretion as to 
the disposal of the residue, whether they would pay 
it to the charitable institutions or to the next of 
kin. 

• 

Roxburgh, Q. C., and Phear, for the defendants, 
the next of kin, contended that the bequest, being 
for general purposes at the discretion of the trus- 
tees was void, and that there was, therefore, a result- 
ing trust for the next of kin. They cited 

Mofice V. T}\>e BisTu^ of Du/rham, 9 Ves. 399 j 10 
Ves. 622. 

Lord Roraiily held, on the authority of Morieer, 
The Bishop of Durham, that the residuary bequest 
was void for uncertainty, and that there was a 
resulting trust for the next of kin. 

The religious institutions, which had not been re- 
presented at the bearing of the case on the 28th 
June, obtained leave tol^ heard, and the case was 
re-argued on the 13th July. 

Southgate, Q. 0. and Bunting, for the institutions, 
contended that the word religious ” applied to 
purposes ” as well as “ institutions,” and that 
there was, therefore, a good charitable bequest. 
They cited 

Baker v. Button, 1 Keen, 224. 

Roxburgh, Q. C. and Phear, for the next of kin, 
contended that the alternative gift was for any 
other purposes and was void. 

July 14.— Lord Bomillt. — ^Upon consideration I 
think that the conclusion at which I arrived the 
other day was wrong. I do not think that I can 
properly hold that the word “ religious ” applies to 
“institutions” and not to “purposes.” This would 
1)6 an arbitrary way of reading the sentence for the 
purpose of creating an intestacy. There must, 
therefore, be a declaration that there was a good 
cliaritable beqqest of the residue. 

Solicitors for the plaintiffs, Gregory, Roweliffe, and 
Bawls, for Cooper and Son, Manchester. 

Solicitors for the other parties concerned, Greaves 
Walker i Masterman. 
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Thursday f Jan. 20. 

Be Thb Cambrian Railways Company ; 

Ex parte Jones and Parry. 

Bailway company — Act restraining proceedings without 
leave of court — Unpaid vendors— Leave to sue. 

The 86th section of the Cambrian Bailways Act 18G8 
provides that after the passing of the Act no actions, 
suits, ^c., against the company, with certain except 
lions therein specified, shall be continued or commenced 
during the period of jive years, unless with the leave of 
the Bigh Court of Chancery. 

On a motion by an unpaid vendor for leave to file a bill 
for Recife performance : 

Held, that the court would grant leave only if it were 
shown that the company had the means of paying and 
refused to pay. 

Motion accordingly refused, but without costs, and with- 
out prejudice to any further application after the ex- 
piration of six months. 

This was a motion by unpaid vendors for leave to 
file a bill for specific performance against the Cam- 
brian Railways Company, notwithstanding the pro- 
visions of the 36 th section of the Cambrian Rail- 
ways Act 1868, by which it is provided that from and 
after the passing of the Act, and except as by the 
Act provided, no actions, suits, or other proceedings 
against the company, or affecting the property of 
the company, except proceedings against the com- 
pany as carriers of goods or passengers, or in respect 
of liabilities coi^tracted after the passing of the 
Act, shall be continued or commenced during the 
period of five years, unless with the leave of the 
High Court of Chancery, to be obtained on sum- 
mons or motion in a summary way, and upon such 
terms as the court may impose ; provided that the 
costs of any action or suit, or other proceedings 
against the company, or affecting their property, 
which shall be discontinued pursuant to this Act, 
shall be in the discretion of the court, and, if 
allowed, may be added to the debt. 

A railway company, which was afterwards incor- 
porated with the Cambrian Railways Company, 
took possession in 1863, under their compulsory 
powers, of certain lands in the county of Cardigan 
belonging to C. R. Jones and Ann Parry, who after 
the date of the amalgamation, viz , in 1866, entered 
into a formal contract with the Cambrian Railways 
Company for the sale of the land, at the price of 475/., 
to the company ; and by the contract it was agreed 
that the purchase-money should bear interest at the 
rate of five per cent, from the time when possession 
had been taken of the land. The tide had been 
approved, and a draft conveyance agreed upon, but 
the company were unable to complete. 


tion ; the case of the present applicants does not 
differ from that of the other unpaid vendors, and 
if I were to give them leave to nle a bill I should 
be obliged to give the same leave to every other 
unpaid vendor, and the object of the Act would .be 
defeated. The court will give leave to institute a 
suit against the company only when it is shown that 
the company have the means of paying and refuse 
to pay. The motion must, therefore be refused, 
but without costs, and without prejudice to a re- 
newal of the application after the expiration of six 
months, if the applicants shall be so advised. 

Solicitors for the applicants. Dean and Taylor. 
Solicitors for the company, N. C. and C. Milne. 

Thursday, Feb. 10. 

Be Rush (a Solicitor). 

I Practice — Sequestration — Order for sale. 

An order for the sale of goods under a sequestration Jor 
disoltedience to the order of the court will be made on a 
motion ex parte, where the disobedient person has gone 
out of the jurisdiction. ' 

In this matter the sheriff made the return non es. 
inventus to the writ of attachment which issued in 
pursuance of his Lordship’s decision, which is re- 
ported in 21 L. T. Rep. N. S. 692 ; L. Rep. 9 Eq. 
147. Upon the sheriff’s return a commission of 
sequestration issued on the 25th Jan., and certain 
goods belonging, to Rush were taken possession of 
by the sequestrators. Rush having gone out of the 
jurisdiction, the sequestrators now moved ex parte 
for an order for sale of the goods, on the ground 
that Rush, being out of the jurisdiction, could not 
be served with notice, which had been deemed neces- 
sary in Mitchell v. Draper, 9 Ves. 208. 

Jessel, Q. C., and F. H. Colt, appeared in support 
of the motion. 

Lord Romilly made the order, but directed it not 
to be carried into effect for ten days. 

Solicitors : Langley and Gibbon. 


V. C. STUART’S COURT. 

Reported by Bdwabd Wimsx«w, Esq., Barrister-at-Law. 

Fd). 19 and 20. 

Barbham v. Hall. 

Practice — Nuisance — 25 ^ 26 Viet. c. 42 — Jurisdiction, 

A bill to restrain a nuisance is within the provisions of 
25 tV 26 Viet. c. 42, and, unless the case is an excep- 
tional one, the court will not require the plaintiff to 
establish his right before a jury at law. 


Osborne Morgan, Q. C. and E. G. Herbert, in sup- 
port of the motion, submitted that the amount of 
the purchase-money being small the payment of it 
would not be inconvenient to the company, and that 
the court ought to give leave to the applicants to file 
their bill, as it was a great hardship for them to be 
deprived of their money. They cited 

Griffith V. The Cambrian Railway Comixciiy, 
2lL. T.Rop.N.S.290; ^ 

Byrnes v. The Cambrian Bailway Company, 
3 W. Notes 284. ^ 

Jessel, Q. C. and A. C. Humphreys, for the company, 
were not called upon. 

Lord Romilly.— I cannot take into account the 
smallness of the amount of the purchase-money. 
The object of the Cambrian Railways Act 1868 was 
to protect the company from the expenses of litiga- 


A brick-kiln, sufficiently near a dwelling-hogse to affect 
it with smoke, is a nuisance, and the owner* s prescrip- 
tive right to another kiln, nearer to the house, and 
almost in a line with the kiln complained of, cannot be 
urged as a reason for the court's not granting an 
injunction. 

This bill was filed for an injunction to restrain the 
defendant from using two brick-kilns, called respec- 
tively the new kiln and the old kiln, in such a way 
as to be a nuisance to the plaintiff, his family, and 
property. 

The facts were shortly these The new kiln had 
b^n recently constructed by the defendant at a 
distance of about 100 yards in front of the plaintiff’s 
house. The old kiln had been worked by the de- 
fendant for upwards of fif ty^ years. It stood nearer 
to the house, and almost in a line with the new 
kiln, and the plaintiff’s evidence went to show that 
when the wind blow from the quarter in which the 
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kilns were situated it carried the smoke from both t description were for the future to be heard and d 


kilns over the plaintiff's house and grounds. 

The case generally made by the bill was that the 
two kilns together constituted a sufficient nuisance 
to call for relief from this court. At the bar, how> 
ever, the plaintiff abandoned so much of his case as 
related to the old kiln, being of opinion that the 
uninterrupted user of it by the defendant for so 
many years had legalised his otherwise untenable 
position. 

The cause now came on by way of motion for a 
decree for a perpetual injunction. The evidence 
with respect to the alleged nuisance was very volu- 
minous and contradictory, but the legal point in 
dispute mainly turned upon the defendant’s right 
to an issue to have the question tried before a jury 

at common law. • 

# 

Greene, Q. C. and Hadden, for the plaintiff, were 
stopped by the court. 

Karslake, Q. C., and B. B, Rogers for the defen- 
dant contended that the kiln could not be considered 
a nuisance, or at any rate a sufficient nuisance to 
call for the interference of the court. It was no 
ordinary kiln, but a Dutch one, and the evidence 
went to show that there was neither smoke nor 
effluvia emitted from it. But even if there were, 
considering what the plaintiff had come to endure 
and must continue to endure from the old kiln, he 
could not complain of the mere addition of the new 
kiln as a nuisance. Further, the defendant was 
entitled to have an issue granted to try the question 
of nuisance. The Act of 1862 (25 & 26 Viet. c. 42), 
which was framed with a view to the convenience of 
the suitors of this court generally, empowered the 
court in cases of disputed fact (like the present) 
which could be more conveniently tried by a jury at 
common law, to grant an issue for that purpose. 
The recent authorities on the subject went to show 
that where the court was satisfied that the ad- 
ministration of justice could be more conveniently 
exercised by a court of law, it granted an issue ; in 
fact it had been held in a similar; case. Crump v. 
Lambert, L. Rep. 3 Eq. 409 ; 17 L.T. Rep. N. S. 133, 
by Lord Chelmsford, overruling the Master of the 
Rolls, that if a defendant wished an issue he was 
entitled to it as a matter of right. The case had not 
been reported on appeal, but that was the effect of 
the decision. They also referred to 

Cooke V. Forbes, L. Rep. 5 Eq. 166 ; 17 L. T. Rep. 

N. S. 371 ; 

Walter v. Selfe, 4 Do G. & Sm. 315 ; 

Eaden v. Firth, 1 H. & M. 373 ; 

Morgan’s Chancery Practice. 

The VicB-CnANCBLLOB. — I will not trouble you, 
Mr. Greene, to argue the question of the plaintiffs’ 
right to an injunction, but I should like to hear you 
upon the point affecting the defendant’s right to 
have an issue granted. 

Greene, Q. C., submitted that the modern practice 
and authorities were entirely opposed to granCthg 
an issue except in cases of manifest convenience to 
the parties in the suit, and then only when it was 
at the wish of all the parties. The word ** conve- 
niently” in the Act of 1862 had reference to the 
convenience of the suitors in the particular case in 
which the application was made, and not to the 
interests of the general body of the suitors of the 
court. The Act provided in most positive terms 
that this court should decide every question of law 
and fact arising out of a cause before it ; and in an 
exceptional clause it also provided for certain ex- 
ceptional cases, but the present was not one of them. 
Lord Westbury, in Young v. Femie, 1 De Q. J. & 8. 
353 ; 10 L. T. Rep. N. S. 861, in construing the 
statute, laid it down as a rule that all eases of this 


I cided by this court. That case had been followed 
by other authorities, and, in fact, the rule as laid 
down by Lord Westbury had become the recognised 
practice of the court. He also cited 

Inchbald v. Barrington, L. Rep. 4 Ch. App. 388 ; 

The Directors of the Imperial Qas Light and Coke 
Company v. Broadbent, 7 H. of L. Cas. W7. 

The Vice-Chancbllob. — In this case, the 
question is, whether the brick-kiln (which 
may be called the second brick-kiln, or the 
new brick-kiln) built within one hundred yards 
and in front of the plaintiff’s house is, or is not a 
nuisance. Primd facie, a brick-kiln within a 
hundred yards in front of a mansion-honse, would 
be a nuisance unless the process used for burning 
the bricks was one of an unusual kind. This is a 
Dutch brick-kiln, and it has been argued, that the 
injury and nuisance from a kiln of this description is 
less than the nuisance from an ordinary brick-kiln. 
That argument is answered to my mind by the 
weight of evidence on behalf of the plaintiff, which 
shows, that whatever difference of construction 
there may be between a Dutch brick-kiln and an 
ordinary brick-kiln, yet that burning bricks in a 
Dutch Kiln occasions smoke and efflnvm wbinb to a 
house sufficiently near to be affected by it, is a 
nuisance. Mr. Dugald Campbell, a gentleman who 
has been for twenty years the Lecturer on Chemis- 
try at the University College in London, and who is 
familiar with the working of brick-kilns of both 
constructions, has given evidence on the subject, 
and in his affidavit, he says, ‘‘No kiln that I 
have ever seen or read any description of, or 
with the construction of which I am acquainted, 
consumes its own smoke, or nearly so, and in 
particular, I say most positively, that it is im- 
possible for a Dutch kiln, or a kiln constructed 
on the principle thereof, to do so. In fact there is 
no peculiarity or difference in this respect, viz., that 
of consumption or emission of smoke and effluvia, 
between the Dutch kiln and an ordinary or rect- 
angular kiln commonly used in Nottinghamshire, 
Suffolk, or other English counties. In that respect 
they are all alike, and those called Dutch kilns 
emit as much smoke and effluvia as other kilns of 
the same capacity and number of furnaces.” The 
positive evidence of the witnesses for the plaintiff 
as to the acutal cxistance of a degree of smoke and 
vapour from this brick-kiln, proves that it is as 
offensive as might have been expected. It has been 
said, with respect to the scientific evidence, that Mr 
Campbell never saw this brick-kiln ; but to my mind 
that has no weight whatever, for the evidence of 
the plaintiff’s other witnesses, persons living in the 
neighbourhood, shows that what Mr. Campbell, 
from his knowledge of brick-kilns says might have 
been expected, actually occurs. The plaintiff’s 
evidence, however, is met by that of witnesses on 
the part of the defendant, who swear that owing 
either to the peculiar construction of this Dutch 
kiln, or something else, no smoke, but only a slight 
flickering blue vaTOur, issues from it. To that evi- 
dence I attach little or no importance. I think that 
if this Dutch kiln is worked in the ordinary way, 
it is impossible that it can be used without emitting 
the usual amount of smoke and effluvia which 
occurs in the burning of bricks, and that these 
witnesses, though they may have seen nothing but 
a slight blue vapour, have seen it only when the 
kiln was newly lighted. I have no hesitation there- 
fore in saying that a kiln of this description, within 
a hundr^ yards of a man’s house is clearly a 
nuisance. I have observed during the argument^ 
toat in questions of this kind, you may get an in- 
definite number of people to give negative evidence, 
to say that they have seen no smoke, have smelt 
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nothing, and have observed no injury ; but the posi- 
tive evidence of a man who swears to the degree of 
injury is of much greater value to my mind. I do 
not think it necessary to read the passages of the 
plaintiff’s affidavit in which he swears to what 
he has suffered. The facts tbemselves show that 
what he has suffered was likely to ensue. It 
is said, however, and this is rather a question of 
law than otherwise, that long before the new brick- 
kiln was built, there existed what is now the old 
brick-kiln, and which is rather nearer the plain- 
tiff’s house, that that has been submitted to for 
ears before the plaintiff took possession of the 
ouse, and that the addition of this Dutch kiln 
considering what the plaintiff had come to en- 
dure from the old kiln, cannot bo complained 
of as a nuisance. That is an argument that to 
my mind will not bear stating or examining 
into. To say that because there is one brick-kiln 
which must be submitted to as a nuisance, the addi- 
tion of another kiln must also be submitted to is 
preposterous. The defendant has no right to set- 
off the existence of the nuisance against the fact 
that he has doubled the nuisance by erecting an 
additional kiln. Upon this point ihe evidence is 
that these kilns are sometimes worked alternately, 
wnd somotinice together. Tho fact that they are 
sometimes worked together is quite enough to justify 
the plaintiff in coming to this court for its assist- 
ance. Therefore I can see nothing in the defendant’s 
case, so far as it relates to the previous existence of 
the old kiln, that justifies the use of the new kiln 
to the extent stated in the evidence. No doubt the 
court is bound to be very cautious in coming to 
decision in this caso^ because it is not now dculing 
with the question whether there should be an interim 
injunction until the hearing of the cause. These 
parties, I think, with great good sense, have agreed 
to have the question between them determined once 
and for all, and, with that view', have asked the 
court now to decide on tho merits of the case, as at 
the actual hearing. The injunction, therefore, to 
be granted, if the plaintiff is entitled to one, will 
be a perpetual injunction. Under the old practice, 
wherever the right of a plaintiff seeking an injunc- 
tion in this court depended upon a purely legal 
right, the court almost invariably left the defendant 
who was sought to be restrained to his remedy of 
Imving the legal question discussed at law ; and for 
that purpose it was almost the invariable course of 
the court to grant an injunction, but to put the 
plaintiff on terms to bring an action, or otherwise 
to put the question in a course for the decision of a 
court of law. Fortunately for the public that prac- 
tiCG has been put an end to. The oppressive effect 
of the old law was such that Lord Cottenham, a 
judge of the highest learning and experience, once 
wd that thought there was hardly any case of 
injunction in which, if it was sought to make the 
injunction perpetual, tho court could deprive tho 
defendant, if he wished it, of having his right tried 

*7 Parliament 

Of 1862 has enacted in positive terms that this 
court shall decide every question of law and of fact 
arising in a cause before it, and of which it has 
cognisance. My duty, therefore, is to decide this 
question ; and if I had any doubt upon my mind, 
xoy duty would be to have it decided by a jury 
summoned before this court. The Act of Parlia- 
ment» however, in a clause of exception, provides 
that where the court sees that it may be more con- 
venient to the parties— for instance, in tho saving of 
expense or delay— to send the case to be tried at 
the assizes, it is anthorised to pursue that course. 

The present case, however, does not appear to me to 
^ in any respect an exceptional one. In loun^ v.. 
Femity (sup.), which was a case of very great impor- 
tance, involving the validity of a patent, and in 
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which there were issues of fact to bo determined; 
my opinion was that those issues could be tried 
before a jury in London or Middlesex with a greater 
chance of tne jury arriving at a proper decision than 
if I had summoned a jury in my own court. Lord 
Westbmy, however, upon appeal, reversed my order 
directing the issues to be tried in London or Mid- 
dlesex, and, in so doing, stated what I now consider 
to be the undoubted law of the court ; and I am 
very glad that it is the law of the court. What 
Lord Westburpr said was this : I construe the 
statute as laying down the rule for the future, that 
these things shall be heard and determined in this 
court. The proviso operates by way of exception 
only to the rule; and in order to bring a case 
within the proviso, the court must be satisfied that 
the admini^ration of justice in the particular suit 
may bo inore conveniently exercised and promoted 
by directing issues to be tried by a jury at the 
assizes, or at any sitting in London or Middlesex 
for the trial of issues in tho common law courts, 
than by completing the hearing and the inquiry 
before itself. ^ In a patent case particularly, and in 
this case, having regard to tho nature of the ques- 
tions raised, I do not think that anything more 
inconvenient can be suggested than that, where 
there are mixed questions of law and fact — the 
one bound up with the other and scarcely capable 
of being separated — an attempt should be made to 
cut the cause in halves, and to send one half of 
it to be tried hy a jury in a court of common law, 
reserving the other half for determination in this 
court. It is impossible that any satisfactory con- 
clusion can bo arrived at by that mode of dividing 
an investigation, which should be one and entire. 
Such a division often renders necessary a great 
number of proceedings, a great number of shiftings 
to and fro, and very frequently much expense aris- 
ing from misapprehension, which might have been 
avoided had the court where the matter originated 
— the_ Court of Chancjery — kept the whole proceed- 
ings in its own hands.” In this case 1 consider 
myself, therefore, bound to keep the matter in my 
own hands, and* if I had sufficient doubt upon tho 
question to justify me in putting the parties to the 
expense of summoning a jury, a jury should be 
summoned ; but upon the weight of evidence, as I 
have before observed, I am satisfied that this brick 
kiln constitutes a nuisance. Other cases, besides 
the one I have just referred to, haVe been cited in 
the course of the arguments, and undoubtedly there 
is whjit would appear to be a great conflict of 
authority, but when the matter is accurately ex- 
amined, and when due weight is given to the circum- 
stances under which the various decisions have been 
pronounced, I do not think there is so much real 
discrepancy as at first siaht seems apparent. For 
instance, in the case of Eaden v. Firth (««/».) before 
the present Lord Chancellor, when Vice-Chancellor, 
there are some things which are not very reconcil- 
able with what I have just read, but it is to be 
observed that that case was decided witliout tho 
Vice-Chancellor having had an opportunity of 
knowing what was done in Young v. Fernie, and 
withouMbat case being cited at ail. In the next 
place, that case was decided under these very sin- 
gular circumstances. The plaintiff did not ask for 
relief against a nuisance causing actual damage 
to himself or to his property, but merely to be re- 
lieved from what he apprehended might prove a 
nuisance. The Vice-Chancellor in that case di- 
rected an issue to be tried at the Liverpool assizes, 
and I must assume, as the matter went no further, 
that the parties wore eontent with tliat decision, 
and thought that a trial at the Liverpool assizes 
was the beat course. I consider that the parties in 
a suit have a right to judge for themselves as to the 
course to be taken ; and if in the present case* 
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both parties had agreed in asking me to allovr 
the matter to be tried by a jury at any assizes, 
before a court of common lavr, 1 should have been 
very much disused to comply with their wish, but 
here the wish is expressed only by one party, and 
that party the defendant. I ought to observe upon 
another case which has been referred to, 1 mean 
that case which came first before the Master of the 
Kolls, and afterwards before Lord Chelmsford. 
There the Master of the Kolls, having come to a 
conclusion satisfactory to his own mind, that 
there was a nuisance to an extent entitling the 
plaintiff to the assistance of the court, granted an 
injunction. When the case came on upon appeal 
before Lord Chelmsford, the evidence did not seem 
to have satisfied him that there was a nuisance, and 
the weight of the evidence not being sufficient, and 
the weight of the Authority of the Master of the 
Rolls apparently not being sufficient, he reversed 
the decree. I am only informed, however, of that 
reversal. I cannot find any report of the case on 
appeal, and, in the absence of that, I must believe 
that there was something more before the Lord 
Chancellor than there was before the Master of the 
Rolls. When one judge finds that the mind of 
another judge, who has previously elaborately ex- 
amined the matter, has been satisfied on a question 
of fact, it must be something prodigiously strong 
that would induce the second judge (however high 
his appellate jurisdiction) to attribute no weight 
whatever to the circumstance that the matter had 
been already fairly concluded, though in a way not 
satisfactory to his own mind. What is to be* con- 
sidered is, whether there w’ere such circumstances 
as justified an entire reversal of a decree by a judge, 
who on such a matter had satisfied his own mind, 
and I must consider that there was something of 
the kind. In the present state of the reported de- 
cision I can find nothing to my mind in the decision 
of the jMaster of the Kolls that is not sound law, 
and a sound conclusion on the facts that were before 
•him. That case was cited to show that, however 
strong the opinion of the court below may be upon 
the facts, if the defendant aski an issue, he is 
entitled to it as a right. I do not believe that Lord 
Chelmsford ever decided that it was a right. The 
Act of Parliament has said that it is a matter for 
the consideration of the court. It is quite possible, 
for instance, that if the present case were to go to 
the Court of Appeal, that that court might not find 
its mind satisfied, and might direct a trial before a 
jury, but that jury would be summoned before the 
Court of Appeal, or in such way as the court may 
direct. The duty which I have to perforin is to 
decide whether, according to my conscience, this 
plaintiff has suffered injury from the acts which are 
complained of. Upon the evidence before me I con- 
sider that the plaintiff has sustained substantial 
injury to his health and comfort, and is therefore 
entitled to a perpetual injunction, and to the costs 
of the suit. The order will be for an injunction to 
restrain the defendant from using ihe new kiln ; 
from burnin*g any other bricks in any other' than 
the old kiln, so as to be a nuisance to the plaintiff ; 
and from using the oid’kiln, so as to increase the 
amount of smoke or other effluvia to the injury of 
the plaintiff. 

Solicitors, for the plaintiff, Purkiss and Penyf for 
W. Jacksortf Haverhill. 

Solicitor for the defendant, T. Et. Dixoni, for 
W. H. SxmSf Clare, Suffolk. 


”)— Young v. Dallimorb. [V.C. S. 

Friday f Feb. 18. 

Re The Estates Come any (Limited “ and 
Reduced.’') 

Companies Act 1867—30 31 Viet. c. 131 — Order 20 

— Company {limited and reduced) — Reduction of 
capital — Change of name. 

Upon an application by a company (“ limited and re- 
duced'') unde}' the Companies Act 1867, for an order 
for the reduction of its capital, the court, in granting 
the order, directed that the words “ and reduced," 
should continue to form part of the name o f the com- 
pany until the date of its dissolution or ivinding-up. 

This was an application under the Companies Act 
1867, for an order to reduce the nomuial capital of 
the above company from 500,000/. to 250,000/., and 
to strike out from the title of the company the 
words “ and reduced.” The company had power 
by its articles of association to raise its capital to 
100,000/., but that power had never been exercised. 
The company was stated to be in a prosperous con- 
dition. 

The application was opposed by only one person, 
a creditor for 35/., which sum it was proposed to pay 
into court. 

Wickois, in support of the application, submitted 
that he was entitled under the above Act to the 
order, and also to ask the court to fix a date at 
which the words, “ and reduced,” might be discon- 
tinued as part of the title of the company. The 
20th order undpr the Act directed that when the 
court made an order confirming a reduction, such 
order should fix the date, until which the words 
and reduced ” were to be deemed part of the name 
of the company as mentioned in the 10th section 
of the Act. Ho referred to 

Tie Sha'i'p, Stewart, and Co., L. Rep. 5 Eq. 155; 

17 L. T. Bop. N. S. 197. 

The Vice-Chancellor. — I consider that the 
words “and reduced” are even more important as 
forming part of the title of the company than the 
word “ limited.” In making, therefore, the order 
for the reduction of the capital, I shall direct that 
the date of the dissolution, or previous winding-up 
of the company, be fixed as the time until which 
the words “ and reduced " shall continue to form 
part of the title of the company. 

Solicitors : JFalte}'s and Gush. 


Thursday, Feb. 24, 

Young v. Dallimore. 

Practice — 32 ^ 33 Viet. c. 62, s. 4, cl Defaulting 
trustee — Attachnent. 

A defaulting trustee, who has disregarded an order for 
payment of trust moneys into court, is not protected 
frotn attachment by the Debtors' Act 1869. 

This was a motion on behalf of the plaintiff in 
the above suit that the defendant, a defaulting 
trustee, might be attached for non-payment of a 
sum ot 410/. 85. Id, which had been ordered to be 
paid by him into court under a decree made in the 
suit. 

An application for attachment had already been 
made to the clerk of records and writs; but he 
being in some doubt whether, having regard to the 
provisions of the Debtors Act 1 869 (32 & 33 Viet, 
c. 62), the order could be drawn up as formerly, the 
question had been adjourned into court. 

Wbodho/fe, for the motion, submitted that the 
drd clause of the 4th section of the Act expiCMly 
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excepted from the operation of the Act cases like 
the present. 

The Vice-Chancellor was of opinion that the 
case clearly came within the exceptions of the Act, 
and directed that the usual order for attachment 
should be drawn up by the clerk of records and 
writs^^ 

Solicitor, E. Kimhcr. 

V. O. MALINS’ COXEEIT. 

Reported by O. T. Kdwardr and G. I. F. Cooke. Esqtb., 
BarriBtera>at-Jjaw. 

Monday f Dec. 20. 

Ee Bradford Navigation Company. 

Practico^Company Winding-up — IjOcus standi oj 

opponents. 

A canal company sought to he wound-up on its own peti- 
tion : 

Held, that the corporation of the toum through which the 
canal passed, and a canal company whose canal com- 
municated with the canal of the petitioners, had aright 
to appear and he heard in opposition to the petition. 

This was a petition for the windihg-up of the 
Company of Proprietors of the Bradford Navigation, 
a company incorporated by Act of P.;’*liament in 
1771. 

The company had been in 18G7 restrained by an 
injunction (^Attorney- General y. Bradford Navigation 
Company, L. Rep. 2 Eq. 71 ; 14 L. T. Rep. N. S. 248), 
from diverting into the canal, or allowing to pass 
into the same, or collecting or keeping, or continu- 
ing therein, any filth, sewage, or polluted matter or 
water, so as to be a nuisance to the inhabitants of 
the streets, or any of the streets of the town of Brad- 
ford ; and since that time they had ceased to take 
water from a stream which had formerly polluted 
the water of the canal, and the canal had been 
emptied and had become disused. 

The petition was presented by the company, and 
alleged that the company could not obtain a supply 
of w'ater from any other source than the polluted 
stream except at a ruinous expense. The petition 
was not served on any person. 

The corporation of Bradford, and the Aire and 
Calder Canal Company (the proprietors of a canal 
communicating with the Bradford Canal), appeared 
by counsel to oppose the petition. 

Pearson, Q.C., and Hastings, for the petitioners, 
objected that the opponents had no locus standi, as 
they were neither creditors nor contributories (26 & 
26 Viet. c. 82, ss. 82, 85, 80, 91). They had no more 
interest in the matter than the public in general, 
and the public could only be represented by the 
Attorney-General. 

Cole, Q.C., and Freeling for the corporation of Brad- 
ord, and Glasse, Q.C., and btreeten, for the Aire and 
Calder Canal Company were not called upon. 

The Vice-Chancellor. — ^This is an application 
to wind-up a company established by Act of Parlia- 
ment for the purpose of making a canal through the 
large and important town of Bradford. It appears 
that, for reasons which may be perfectly go^ and 
sufficient, the company, who are the petitioners, 
desire to be wound-up ; the petition has not been 
served on anybody, and if there are no creditors or 
contributories who object, there will be no one to 
oppose it except the court. All these cases must 
depend upon their own 8i>eoial circumstances; in 
this case the canal runs through the town of Brad- 
ford, and it communicates with the Leeds and 
Liverpool Canal, which again, at a distance of thir- 
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teen miles, communicates with the canal of the Aire 
and Calder Company, so that the three canals must 
be considered as forming a continuous line of com- 
munication. Under these circumstances, I think it 
is plain, that, though they may not come strictly 
within the words of the Act, as either creditors or 
contributories, I must bear both the corporation and 
the Aire and Calder Company, if they choose to 
appear and oppose the petition. 

Solicitors: Evans and Foster ; Cann; Darley. 

Friday, March 18. 

Re Walters. 

^ Practice^Trustee Relief Act— Notice of payment into 
court — Cons. Ord. xli. r. 4. 

Where the only person entitled to a trust- fund paid into 
court under the Trustee Relief Act had gone to Ame- 
rica, and had not been heard of since 1868, service of 
the notice of the payment into court required to be 
given by the trustees under Cons. Ord. xli. r. 4 was 
dispensed with. 

In this case a trust-fund had been paid into 
court by the trustees under the Trustee Relief Act 
on the ground that they were unable to find tho 
person beneficially entitled to the fund. 

The trustees stated in their affidavit under the 
Act that James Walters was the only person bene- 
cially entitled to the fund ; that he went to Ame- 
rica in the year 1866 and enlisted in the army ; that 
he corresponded with his father till the year 1868 ; 
and when last heard of was in Louisiana, but that 
since that time his father had not heard from him, 
and had been unable to obtain any information re- 
specting him. Under these circumstances 

Nalder asked that service of the notice of the 
payment into court required by Cons. Ord. xli. r. 4, 
to be given by the trustees to the persons interested 
in or entitled to the fund might in this case be dis-, 
pensed with, and cited 

Re Hansf(yrd,,7 W. R. 199, 254. 

The Vice-Chancellor thought that under the 
circumstances the notice might be dispensed with. 

Solicitors : Hedges and Stedman. 

V. 0. JAMES’S COURT. 

Reported by W» H. Bbhkbt, Esq., and Hon. Robert Bittler, 
Barristers-at-Law. 

Wednesday, Feb. 9. 

The Dyers’ Company v. King. 

Light and air— Injunction. 

Where a plaintiff complains that the defendants are 
obsttucUng his light and air by their newly-erected 
buildings, it is no valid answer to say, though it may 
be said truly, that by reason of^ the removal of neigh- 
bouring buildings the plaintiff is in Ml enjoyment of 
the same amount of light and air as he had before the 
defendants commenc^ their alterations. 

Semble, if the light and air which the plaintiff had 
acquired by prescription had been so far in excess of 
what he requirtxi for the reasonably comfortable enjoy- 
ment of his house, that the defendanUf proceeaings 
could not have sensibly interfered with his comfort 
and enjoyment, he comd not have obtained an in- 
junction. 

This was a motion for decree. 

At the north-west corner of the intersection of 
Dowgate-hill, in the City of London, which runs north 
and south, with College-street, which runs east and 
west, the plaintiffs, the Wardens and Commonalty 
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of the Mystery of Dyers of the City of London, 
were at the commencement of this suit, and had 
been for more than 150 years previously, owners in 
fee of a piece of land bounded on the east by Dow- 
gate-hill and on the south by College-street. 

Prior to 1839, Dyers* Hall stood on part of this 
plot of land. In 1830 Dyers’ Hall was taken down, 
and a new building was erected on part of the site, 
and opened as a hall and offices in Oct. 1840. The 
new building was set back, so as to leave an area 
in front of it from 4ft. 9in. to 5ft. Gin. wide. 

On the south side of College -street, and opposite 
the western x)ortion of the plaintiffs* buildings, was 
a house 33ft. 4in. high, the property of the Inn- 
holders’ Company. College-street here was 14ft. 
Sin. wide. On the east of the buildings of the 
Innholders Company, and opposite the middle por- 
tion of the plaintiffs’ buildings, there stood for 
twenty years prior tp Feb. 1869, a building 85ft. 4in. 
in heigh’t belonging to the Merchant Taylors’ Com- 
pany. On the east of the last-mentioned building, 
and extending to. the south-west comer of the 
intersection of College-street and Dowgate-hill, 
there stood, prior to^eb. 1 8G9, another building 23ft. 
in height, also belonging to the Merchant Taylors’ 
Company. 

In Feb. 1869, the defendant John King, to whom 
the Merchant Taylors’ Company had agreed to let 
the two last-mentioned buildings on lease, began to 
pull down the same, and had at the date of the com- 
mencement of this suit laid foundations for the 
erection of warehouses on their site to the height 
of 74ft. from the level of College-street. 

The bill was filed on the 25th June 1869, 
by the Dyers* Company against King praying 
that the defendants might be restrained from erect- 
ing any building on the land so leased to him, so 
as to darken, hinder, cr obstruct the free access of 
light and air to the windows of the plaintiffs’ build- 
ing, ns such access was enjoyed by the plaintiffs 
and their predecessors in title, and other the occu- 
piers of the said building previously to the taking 
down by the defendant of the houses or buildings 
which formerly stood on the ground so leased to the 
defendant. 

An injunction was moved for and granted on the 
15th July 18G9. 

The defendant moved to dissolve the injunction, 
but the Vice-Chancellor, on the 3rd Aug. 1869, 
made no order on the motion, except that the costs 
be reserved to the hearing. 

On the 25th Sept. 1869, the defendant filed his 
answer, wherein he stated that in 1856 the plaintiffs 
pulled down a building which stood on the east of 
Dyers' Hail, between that and Dowgate-hill, 
and in consideration of a large sum paid to them by 
the corporation of the City of Landon they set back 
the new building 5ft. Sin. to the north, so as to be 
in a line with the front of new Dyers' Hall. * 
He further said that the Merchant Taylors’ Com- 
pany, his intended lessors, in 1860, sold to the South- 
Eastern Railway Company a piece of land at the 
south-west corner of the intersection of the two 
streets, and that they also afterwards sold to John 
Kemp Welch another adjoining piece of land, south 
of the last, and bounded on the east by Dowgate- 
hill, which Welch re-sold to the South-Eastern 
Railway Company, and that both those pieces of 
land had since been thrown into the public way of 
Dowgate-hill, whereby the width of Dowgate-hill 
south of the intersection had been increaMd from 
22ft. to 40ft. 

Defendant also said that with the consrat of the 
Merchant Taylors’ Company, his intended lessors, he 
had agreed to give up 7ft. more of ground on the 
Mttth side of College-street, next Dowgate-hill ; and 
that by these means the junction of College-street 
and Dowgate-hill had been brought 26ft. nearer the 


eastern end of Dyers’ Hall than it was before ; the 
opening of College-street at the west of the intersec- 
tion had been increased from 13ft. to 30ft., and the 
opening of Dowgate-hill on the south of the inter- 
section had been increased from 40ft. to 47ft. 

Defendant said (paragraph 10), “ I believe that 
in consequence of the alterations hereinbefore- 
mentioned the plaintiffs have since the year 1856 
had and enjoyed a larger quantity of light and air 
coming to Dyers’ Hall and the rooms therein, than 
they enjoyed in 1840, or at anv period prior to 
1856.” 

He also said that such access of light and air to 
Dyers’ Hall as was enjoyed by the plaintiffs was 
derived to some extent from the passage of light and 
air over the buildings of the Merchant Taylors’ 
Company ; yet he believed such access of light and 
air was then and still was mainly derived from the 
passage of light and air over the buildings belonging 
to the Innholders’ Company. 

AToy, Q. C., and Chester for the plaintiffs. They 
cited 

8taight v. Bum, L. Rop. 5 Ch. 163. 

Bnstowe, Q. C., and FreeUng for the defendants.. 
If the plaintiffs have from all sources together 
as much light as they had before the new buildings 
were raised, they cannot complain. They cited 

Lanfranchi v. Mackenzie, 16 L. T. Rep. N S. 114 ; 

Clarke v. Clark, 13 L. T. Rep. N. S. 403 ; 
and the authorities referred to in Statght v. Bum 
(ubi sup.') 

The Vice-Chancellor.— I will not trouble you, 
Mr. Kay. I cannot quite agree with Mr. Freeling 
on the question of fact, because, in truth, as I loos 
at it, there is no fact substantially in dispute be- 
tween these parties. The case resolves itself into a 
question of law ; because, as I understand, the case* 
as put by the counsel at the bar, and upon all the 
evidence, it is this : That, assuming the plaintiffs 
in the month of May 1869, when this thing was 
begun, to have had, up to that time and for twenty 
years previously, the light which they enjoyed at 
that time, the building which the defendants are 
about to erect would be a very material and serious 
obstruction to and interference with that light. 
Assuming them to have made out their legal right 
to the quantity of light which they enjoyed up to 
and at the time of the filing of their bill, then their 
suggested answer (and that is the only point I have 
to consider assuming it to be admitted or proved on 
both sides up to the points I have stated), the substan- 
tial question which arises on the defence is this; 
They say, “ True it is that we are now going this year 
very materially to diminish your light as you en- 
joyed it last year, but your right to light— the right 
to which you are entitled for the use of your 
house — is a right which must have existed 
for twenty years. Your right is a right to 
that amount of light which you had twenty 
years Bgo; and, no matter from what quarter 
that light came, you had a right to light over all 
your neighbour’s houses ; but only to that amount 
of light which you could show to have been 
enjoyed by you for twenty years before the bill filed ; 
and you have no right to complain if, taking into 
consideration all that we are going to do, and all 
that everybody has done in the interval, you will 
still in the result have as much light as you had 
when you started twenty, years ago.” Certainly 1 
find myself utterly unable to accede to that state- 
ment of the legal prineij^e so suggested. The right 
is a right as between the owner of the dominant 
tenement and the owner of every servient tenement-— 
he has a right to as much light to and for the useof hia 
house over hi* neighbour’s land as he enjoyed twenty 
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years ago ; and the neighbour has no right to deprive 
him of the liglit which has so come to and for the 
use of the house over the neighbour’s land, because 
^'thc owner of the dominant tenement has cither by 
r purchase ftoni, or by the free gift of, any other 
person, or t)y the operation of any Act of Parlia- 
ment, obtained other light in addition to that which 
lie had a prescriptive right to. Of course in one 
aspect of the case, it might be very material to take 
• into consideration the light which he bad so acquired 
because, it the liglit which he liad so acquired, 
in addition to the prescriptive right, was so much in 
excess of anytliing he required for the reasonably 
comfortable enjoyment of the premises as he enjoyed 
'them, you raigiit say, “ What is the use of your 
complaining, you have plenty of light, and what I 
am going to do will not interfere with you, because 
when it is done you will have as much light as any 
reasonable being can ask for,” unless he wanted to 
interfere with his neighbours capriciously and voxa- 
tiously. That is not the case here. It is conceded 
that there was no great access of light in the street. 
I suppose that, even in 1869, or in the beginning of 
this year, the people living in Dyers’ Hall would 
have been very glad to have had more light than 
they had at that time. That being so, that view of 
the case docs not arise ; and I certainly cannot think 
that the owner of this house, any mure than the 
owner of any other house there, can say, ‘‘ You are 
going to be interfered with by ray erection, but then 
there is compensation for you ; there is an equiva- 
lent given you here by somebody else.” .Hiat is not, 
in my mind, a just view of the case. The legal 
principle failing, it is not necessary for mo to go 
into the evidence as to whether there is, in truth, 
the compensation. If it were necessary to go into 
it, it would require considerable argument to satisfy 
me that, in point of fact, the compensation is given, 
having regard to the nature of tlie case. I do not 
go into it at all. I think the case fails in point of 
law upon the defence with regard to the equivalent, 
and that the plaintiffs, therefore, are entitled to t’. e 
decree ns asked ; of course, w’ith the costs of the 
suit, wliich will include the costs of the plaintiffs’ 
motion to dissolve. 

Solicitors; Ball and Son; IJeaiher find Co/ 


tholic Church of St. ’Augustine, and to the adjoin- 
ing schools and priest’s house. A bill was filed to 
restrain the defendants from using the hammer so 
as to occasion an injury or nuisance to the plaintiffs, 
who were the trustees and the priest of the church. 

Ill June 1869 au interlocutory injunction being 
applied for, upon the defendants giving an under- 
taking not to work the hammer before nine a.m., 
n )r after seven p.m., the motion was directed to stand 
over until the hearing of the cause. 

Since the interlocutory motion the defendant has 
spent large sums of money in making alterations in 
the hammer, by means of which the nuisance (as 
contended) had so completely abated as to render 
the plaintiff’s evidence inapplicable. Under these 
circumstances the defetUant now applied to have 
the following issues tried at the summer assiises at 
Manchester : First. Whether the hammer has been 
so worked as to ocoRsion a nuisance to the plain- 
tiffs? Secondly. Whether, sinbe the alterations, it 
has been so worked as to occasion a nuisance to the 
plaintiffs. 

fjttk; Q. C. and Lindley, in support of the mo- 
tion, submitted that this was' clearly a case for a 
trial by jury. It was a simple case of fact. Wns 
the hammer a nuisance, or was it not? It would bo 
very different if there was a matter of fact and a 
matter of law in dispute. In this case the quantum 
of nuisance has to be ascertained, a large number 
of witnesses have to be examined, and it would be 
necessary for a jury to have a view of the premises ; 
besides, great expense would bo saved by sending 
these issues to be tried by a jury. There is no 
statutory impediment to this course ; by the 2.5 & 26 
Viet. c. +2 (Sir John Holt’s Act) power is expressly 
given to the court to direct issues whenever it shall 
appear that any question of fact may be more con- 
veniently tried by a jury at- the assizes, or at any 
sitting in London or Middlesex. The authorities 
are in our favour; 

Qeov(je v. Whitmore, 26 Beav, 557 ; 

Eftden V. Firth, 1 H. & M. 573 ; 

Davenport v. Qolherg, 2 H. & M. 282 ; 

Yonn<j V. Fernie, 1 De G. J. & S. 353. 

Q. C. and H. Ihimphreys, for the plaintiffs, 
were not called upon. 


Thursday,- March 3. 

Koskill v. Whitw^orth. 

Mlotion for direction of issues at law — 25 ^ 26 Viet, 
c. 42 {Sir John HolCs Act). 

A bill was Jikd against the owner of a steam hammer 
to restrain its toorking, on the ground of its 
being a nuisance to the plaintijfs. The defendant 
went to great expense in modifying the working of the 
hammer with a view to remedying the nuisance. On 
a motion by the defendants to have issues tried at law 
as to whether since the hammer had been so worked as to 
occasion a nuisance to the plaintiffs; and, ^secondly, 
'OS to whether the alterations it had been so worked, 
' the motion was refused on the ground that the altera- 
tions made were a partial admission oj the nuisance 
- complained oJ in the bill, and that the plaintiff had 
been put to great expense in preparing evidence, which 
■ would in that case be thrown away. 

This was an application on the part of the defen- 
dant Sir Joseph Whitworth that certain issues 
might be directed to be tried by a special jury at 
the ne^t summer assizes at Manchester. 

TTie facts were as follows ; — 

In May 1868 the Whitworth Engineering Com- 
pany (Limited) set up a very large and powerful 
ateain nammer in one of the most thickly inhabited 
parts of Manchester^ and close to the Roman Ca- 


The VicE-CirAKCELLOii said ; — I ought not to 
accede to this application. The fact that two issues 
are tendered shows a strong probability that at the 
time of filing the bill the hammer was a nuisance. 
All that the plaintiffs are bound to show to entitle 
them to relief is that the hammer was a nuisance 
at the time the bill was filed. The plaintiffs have 
been put to very great expense in collecting evidence 
to this effect, all of which, if I were to allow these 
issues to be tried, would be thrown away. If the 
4gfendant intended to ask for issues, he should have 
done so last June when the interlocutory motion 
for an injunction was made. The mere fact that the 
defendant has made alterations by which the nui- 
sance is diminished or put an end to, does_ not 
entitle him to have these issues tried by a jury, 
though it may have an important bearing on the 
case when it is brought to a hearing. It was a 
nuisance, and may, perhaps, have ceased to be so. 
I am not satisfied that there is any substantial 
matter of fact t(fhe tried. I shall, therefore, avoid 
the great expense incurred by a trial at the assizes by 
•refusing, at this stage of the caus^ to indulge the 
defendant in the luxury of the expense of having the 
issue tried at law. The motion must be refused with 
costs* 

Solicitora for the plaintiff, CSmjffe and Beaumont, 
agents for Ashworth^ Manchester, 

Solicitor for the defendant, J, JS, Fox, agent for 
Farle and Co., Manchester. 
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Saturday y Feb. 12. 

Woodward v. Buchanan. 

Contract — Work done and materiafs supplied-^ Eoi- 
dence — Collateral issue. 

In an action for work done and materials supplied to 
the defendant in respect of c&iain dwelling houseSy 
the question being whether the defendant was really 
the owner and person interested in the ItotiseSy it was 

Held competent to the plaintiff to call other tradesmen as 
witnesses to prove that the defendant had personally 
given orders to them to do work and supply materials 
in respect of the same houses. 

This was a case stated on appeal by the judge 
the County Court of Gloucestershire, as follows : 

This was an action brought by James Woodward, 
a plumber a«d glazier in Gloucester, against James 
Buclianan, a solicitor of the same city, for 
31/. 17.?. od.y being the balance of an alleged account 
for work done and materials supplied from the 30th 
Dec. 18GG to the 5th July 18G7, in respect of some 
dwelling-houses and premises situate in Vauxhall- 
road and Twyver- street, near Gloucester. 

The first portion of the plaintiff's account related 
to the dwelling-houses in Vauxhall-road, which at 
the commencement of the work being done and the 
materials supplied, were being erected by one George 
Lewis, and amounted to ISA G.s-. Id. for work done 
and materials supplied from the 30th Dec. 1866, to 
the 2nd April 1867, and the remaining portion 
thereof to the dwelling-houses in Twyver-street, 
which at the commencement of the work being 
done and the materials being supplied were being 
erected by one William Burgoyno, and amounts to 
23/. I Is. for work done and materials supplied from 
the 28th May 1867, to the 5th July 1867, of which 
last-mentioned sum the defcmlant paid to the 
plaintiff, on the 7th May 1867, *10/. on account of, 
and at the request of, William Burgoyne. 

George Lewis and William Burgoyne originally 
applied to the plaintiff to do the work and supply 
the materials in respect of which he brings this 
action, but after he had done a small portion of the 
work he refused to do any more work or supply any 
more matoriuls. IJe was then informed by George 
Lewis and William Burgoyne that they were erect- 
ing the houses for tlie defendant, whereupop (as was 
alleged by the plaintiff but denied by the defendant) 
ho applied to the defendant, and received from him 
personal orders to do the work and supply the 
materials in respect of which he seeks to recover. 
The defendant was the owner of the two parcels 
of land upon which the houses were to be erected, 
and at the time of the trial of this action it was 
proved by him that in the month of Oct. 1866, he 
contracted to sell the parcel in Yauxhall-road to 
George Lewus, and^the parcel in Twyyer-street to 
William Burgoyne.* No money was paid either by 
George Lewis or by William Burgoyne, nor did 
they at any time have any copy or copies of the said 
alleged contracts, or of any documents connected 
with the alleged contracts of sale. On the 25tb Febfsr 
1867 the defendant conveyed the parcels of land 
respectively to George Lewis and William Burgoyne, 
and on the same day the parcels r^-spcctively, with 
the houses tlien lUltly erected thereon, were mort« 
gaged by Geoige Lewis and William Burgoyne to 
the defendant. 

The whole of these transactions were managed 
and conducted by the defendant. i 


Buchanan. [Q. B. 

Between the months of ^ct. 1866 and the 23rd of 
Feb. 1867, the defendant gave to George Lewis and 
William Bugoyne respectively, money from time to 
time to pay labourers employed on the houses, and 
also paid on their respective orders of requests 
several accounts due to different tradesmen, and the 
two mortgages above mentioned were alleged to 
have been ultimately taken from George Lewis and 
William Burgoyne respectively, for the money due 
from them respectively to the defendant for such 
money and payments, and at the trial it was alleged 
that the defendant had fully accounted for the whole 
of the moneys for which the mortgages were given 
to him, and that he had no money in hand at the 
time of the a leged claim of the plaintiff belonging 
to George Lewis or William Burgoyne, or either of 
I them. 

The parcels of land so alleged to have been sold to 
George Lewis and William Burgoyne were subse- 
quently sold by the defendant. 

The cause vras heard at Gloucester on the 29th of 
Juno 1869, before the judge of the said court and a 
jury, who found a verdict for the plaintiff for 
26/. 11s. lOJ. 

It was contended on behalf of the defendant that 
credit had been given to George Lewis and Williatn- 
Burgoyne; that the defendant was simply mortgagee 
not in possession of the premises ; that he had not 
given any orders or made any promises to the plain- 
tiff ; and that if he had made any promise to pay him 
it was made on account of the debt or default of 
George Lewis or of William Burgoyne, and was 
therefore void, because it was not in writing as re- 
quired by the Statute of Frauds. 

Evidence was given in support of such contentiou 
of the defendant. 

It W'as contended on behalf of the plaintiff that 
the defendant was really owner and personally inte- 
rested in the premises ; that George Lewis and 
William Burgoyne were simply his agents ; that if 
he was mortgagee, he was the mortgagee in posses- 
sion ; that he had acted as the owner ; and that he 
had given orders to the plaintiff as well as to other 
persons to do work upon the parcels of land. 

Evidence was given in support of such contention 
of the^laintiff ; and in addition to other witnesses 
the following persons were called : — John Knight, 
Thomas Webb, Joseph William Baber, James Tandy, 
and William Philips, all of whom alleged, and the 
defendant denied that they had received orders from 
the defendant personally to do work or to supidy 
materials upon or for the said dwelling-houses. 

It w.is objected on behalf of the defendant that 
this evidence was inadmissible. The County Court 
judge admitted the evidence. 

The question for the opinion of the Court of 
Queen’s Bench was whether the judge of the County 
Court was right in admitting the evidence of wit- 
nesses in support of the plaintiff’s case with the 
object of showing that the defendant had made 
promises, or had given orders, directions, or instruc- 
tions to them, or any or either of them, with refe- 
rence to work done or materials supplied in respect 
of the before-mentioned dwelling-houses, or any or 
either of them, the plaintiff not being present when 
any of the alleged prdniises, orders, directions, or 
instructions were given. 

Jelfy for the appellant, contended that the evi- 
dence of the witnesses called on behalf of tho 
plaintiff to prove the orders, &c., given by the 
defendant, was improperly admitted by the learned 
judge. Evidence to show that the defendant had 
held himself out to others as the owner of the 
houses did not bear properly upon the issue between 
the parties in the case — viz., whether the plaintiff 
had received orders from the defendant to do the • 
wwk. [Lush, J. — Was not the issue this, whether. 
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the defendant was really the principal in the 
transaction?] The evidence admitted was col- 
lateral to the issue, and should have been rejected. 
“The rule,” says Taylor on Evidence, vol. 1, p. 3.33, 
“confining evidence to the points in issue not 
only precludes the litigant parties from proving any 
facts not distinctly controverted by the pleadings, 
but it limits the mode of proving even the issues 
themselves. Thus it excludes all evidence of col* 
lateral facts which are incapable of affording any 
reasonable presumption as to the principal matters 
in dispute ; and the reason is that such evidence 
tends needlessly to consume the public time, to 
draw away the minds of the jurors from the points 
in issue, and to excite prejudice and mislead ; more- 
over, the adverse party, having had no notice of such 
evidence, is not prepared to rebut it.” [Hannbn, J. 
— ^^If meat had been supplied to a particular house 
by a butcher, could he not, in seeking to recover the 
amount from the person whom he alleges to be the 
occupier and to have given the orders, call other 
tradesmen to show that they also had received 
orders from the same person to supply goods to that 
house ? Such evidence does not appear to be very 
remote from the issue.] In JSarden v. De Keverbery, 
2 M. & W. 61, where goods had been supplied by 
plaintiff to a married woman, who pleaded her 
coverture, it was held that evidence of the defen- 
dant’s dealings with other tradesmen, to W'hom it 
was alleged she had held herself out as a single 
woman, was not admissible unless her representa- 
tions to them were so made as to couie to the 
plaintiff’s knowledge. Parke, B. said, “If 
evidence of her d^ealings w’ith other parties 
was admissible, it could only be so on the 
ground of her having represented herself to them 
as a /erne safe, so as it might reach the plaintiff’s 
ears.’’ In * Smith v. Wilkins, G C. & P, X80, it was 
held that if in an action for goods sold the question 
be whether credit was given to the defendant's wife 
or to her father, evidence that other persons had 
given credit to the father is not receivable. Again, 
in HoUingham v. Head, 4 C. B. N. S. 388, in an 
action for goods sold and delivered, the question 
being whether the sale was absolute or subject to a 
condition, it was held that it was not compeient to 
the defendant to call witnesses to prove that the 
plaintiff had made contracts with other persons sub- 
ject to the condition suggested. The judge having 
allowed the plaintiff to be asked, pn cross-examina- 
tion, whether he had not made such conditional con- 
tracts with others, with a view of testing his credit 
or the accuracy of his memory, it was doubted by 
the court whether it was proper even to that extent. 
*‘The question,” said Willes, J., “ is w'hether in an 
action for goods sold and delivered it is comi)etent 
to the defendant to set up, by w'ay of defence, that 
the plaintiff has entered into contracts with third 
persons in a particular form, with the view of 
thereby inducing the jury to come to the conclusion 
that the contract sued upon was not as represented 
by the plaintiff. I am clearly of opinion that it was 
not competent to the defendant to do so. I am of 
opinion that the evidence was properly dis- 
allowed as not being' relevant to the issue. 
It is not easy in all cases to draw the line, and 
to define with accuracy where probability ceases and 
speculation begins ; but we are bound to lay 
down the rule to the best of our ability. No doubt 
the rule as to confining the evidence to that which 
is relevant and pertinent to the issue, is one of great 
importance, not only as regards the particular case^ 
but also with reference to saving the time of the | 
court and preventing the minds of the jury from j 
being drawn away from the real point they have to I 
decide.” The same learned judge asks, “ Does the 
fact of h person having once or many times in his 
life done particular act in a particular way make ^ 


I. Tucker (resp.) [Q. B. 

it more probable that he had done the same thing in 
the same way upon another and different occasion ? 
To admit such speculative evidence w ould, I think, 
be fraught with great danger. ... If such evi- 
dence were held admissible, it would be difficult to 
say that the defendant might not, in any case where 
the question was whether or not there had been a 
sale of goods on credit, call witnesses to prove that 
the plaintiff had dealt with other persons upon a cer- 
tain credit ; or in an action for an assault, that the 
plaintiff might not give evidence of former assaults 
committed by the defendant upon other persons, or 
upon other persons of a particular class, for the 
purpose of showing. that he was a quarrelsome indi- 
vidual, and therefore that it was highly probable 
that the particular charge of assault w'as well 
founded. The extent to which this sort of thing 
might be carried is inconceivable.” The opinions of 
Bylcs and Williams, JJ. were to the same effect. 
Howard v. Sheward, 36 L. J., C. P., 42 ; 15 L. T. 
Rep. N. S. 183, was also referred to. On these 
authorities it is submitted that the evidence received 
was inadmissible. PLusii, J. — If the defendant had 
been heard to say that Lewis and Burgoyne were 
his agents, and that he himself was the party inte- 
rested in the house, could not evidence of that 
statement have been given at the trial ? If so, why 
should not conduct on his part which tends to show 
that he w’as the real owner be also admissible ?] 

Grog, Q. C. (with whom wras Sawger), for the re- 
spondent, was not called upon. 

Mellor, j. — We are of opinicn that it has not 
been made out that the evidence of the witnesses 
called on behalf of the plaintiff in the County Court 
was collateral to the issue there raised between the 
parties. The issue was whether the houses were 
being built, and the work done and materials sup- 
plied for the defendant, and it was quite legitimate 
and pertinent to that issue to call as witnesses other 
tradesmen who had received orders in respect to 
these same houses from the defendant. If they 
bad received orders from the defendant in respect 
of different houses and not the same, the authori- 
ties cited on behalf of the defendant might be 
sufficient to show that their evidence could not be 
given in support of the plaintiff’s case. Under 
the circumstances of the case, we all think that 
the evidence of these witnesses was properly re- 
ceived as being perfectly relevant to the issue, and 
in itself strong to show that the defendant was 
really the owner of the houses. 

Lush and Hannek, JJ. concurred. 

Judgment for respondent. 

Attorney for appellant, T, W. Durr. 

Attorney for respondent. Woodcock and ttgland, 
for T. E. Jaynes, (Gloucester. 


Monday, Feb. 14. 

Foster (app.) v. Tucker, (resp.) 

Toll — Turnpike^road-^ Artificial manure carried in 
dealer's cart-^ Superphosphate of lime — 6 & 6 Will. 
4,c. 18, s. 1. 

Sect. \ of 6 ^ Q WW. 4, c, 18, exempts from toll on 
•He turnpike roads, carriages “ when employed in carrying 
or conveying only dung, soil, compost, or manure, for 
land, save and except time." 

This exetnption itwludes superphosphate of lime carried 
for manure in the waggon oj the^Healer from whom it 
has been purchased. 

Case stated by justices. 

This is r cose stated by us, the undersigned, two 
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Q. B.] Foster (app.) v. 

of Her Majestj^’s justices of the peace in and for 
the division of Salisbury Amesbury, in the county 
of Wilts, under the statute 20 & 21 Viet. c. 48, for 
the purpose of obtaining the opinion of the court 
on a question of law which arose before us as 
hereafter stated. 

At a petty sessions holden at Salisbury, in and 
for the division of Salisbury, in the county of Wilts, 
on the 22nd June 18G9, an information was pre> 
ferred by John Tucker (hereinafter called the respon- 
dent), against Thos. Foster (hereinafter called the 
appellant) under the 5 & G.Will. 4, c. 18, s. 1, which 
provided that from and after the 1st Jan. 1836 no 
toll shall be demanded or taken on any turnpike 
road for or in respect of any horse, beast, cattle, or 
carriage when employed in carrying any dung, 
soil, compost, or manure for land (save and except 
lime), and the necessary implements used for 
filling the manure^ and the cloth that may have 
been used for covering any hay, clover, or straw 
which may have been conveyed, charging that the 
said Thos. Foster, of the parish of Coombe Bissett, 
in the county of Wilts, being the collector of tolls 
at a certain turnpike gate there situate, called ** the 
Coombe Bissett gate,” did demand and take of and 
from one John Trimby the sum of Is. as and for 
the toll payable for the passing through the said 
gate of a waggon drawn by two horses, he, the said 
John Trimby being exempt from the payment 
thereof, and claiming such exemption by reason of 
the said waggon and horses being employed in con- 
veying only manure for land contrary to the form 
of the statute in such case made and provided, and 
was heard and determined by us, thc^ said parties 
respectively being then present, and upon such 
hearing the appellant was duly convicted before us 
of the said offence, and we adjudged him to pay a 
fine of 20s., and the sum of 9s. for costs, to be paid 
forthwith. In default of payment it was ordered 
that the same should be levied by distress and sale 
of the goods and chattels of the appellant, and in 
default of sufficient distress that the said appellant 
should be imprisoned in the house of correction at 
Devizes, in the said county of Wilts for fourteen 
days, unless the said several sumg, and all costs and 
charges attending such distress, should be sooner 
paid. 

And whereas the appellant being dissatisfied with 
our determination upon the hearing of the said in- 
formation, as being eroneous in point of law, hath, 
pursuant to sect. 2 of the said statute, 20 & 21 Viet, 
c. 43, duly applied to us in writing to state and sign 
a case, setting forth the facts and the grounds of 
our determination as aforesaid, for the opinion of 
this court, and hath duly entered into a recog- 
nizance as required by that statute in that behalf. 

Now, therefore, we, the said justices, in compliance 
with the said application, and the provisions of the 
said statute, do hereby state and sign the following 
case: 

That John Rebbeck, a farmer, living at Ebbes- 
borne, in the county of Wilts, had ordered from 
Charles Pranglcy, a dealer in artificial manures, a 
load of manufactured manure, namely superphos- 
phate of lime, for his land. 

That on the 18th June inst., the said artificial 
manure was forwarded to the said John Rebbeck, 
in a waggon drawn by two horses, belonging to the 
said Charles Frangley, and driven bjr his carter, 
John Trimby; that the said John Trimby passed 
with such waggon and horses, loaded with the said 
artificial manure, through the turnpike gate at 
Coombe Bissett aiforesaid, of which the ai^lUnt is 
the toll collector; th«t the said appellant demimded 
a toll of one shilling ; that the said John Trimby 
claimed exemption on the ground that he was carrv- 
ing the manure to Mr. Rebbeck, and that on the 
appellant refusing to let him pass, he paid the toll, j 


Tucker (resp.) [Q. B. 

The above facts were also admitted by the ap- 
pellant's attorney before us. 

It was contended on the part of the appellant that 
the said artificial manure was liable to toll, inas- 
much as it was manufactured merchandise, and had 
not passed from the dealer’s hands ; that the said 
Charles Frangley was not as such manufacturer and 
dealer entitled to any exemption from toll. 

We however being of opinion that it was manure 
for land, which was exempt from toll when on its 
carriage to land, whether carried by the owner of 
the land or the ^rson of whom it was purchased, 
gave our determination against the appellant in 
the manner before stated. 

It was admitted by the appellant that the proceed- 
ings heard before us were legal and regular, and 
that if the said manure was liable to toll the said 
conviction was properly made. 

The question of law arising on the above state- 
ment for the opinion of the court, therefore, is, 
whether imported or artificial manure, being con- 
veyed to the farmer by the manufacturer and seller, 
is exempt from toll. 

If the court should be of opinion that the said 
conviction was legally and properly made, and the 
appellant is liable as aforesaid, then the said convic- 
tion is to stand; but if the court should be of 
opinion otherwise, then the said complaint is to be 
dismissed. 

Given under our bands this 9th day of Nov., 
1869, at Salisbury, in the county of Wilts aforesaid. 

Edward Hinxman. 

Henry J. H. Swayne. 

A, de Rutzen for the appellant. — There are two 
questions involved in the case, (1) whether a waggon 
belonging to the manufacturer and seller of artificial 
manure is exempt from toll under the enactment. 
Sect. I of 5 & G Will. 4, c. 18, that “no toll shall be 
demanded or taken on any turnpike road for or in re- 
spect of any horse, beast, cattle, or carriage when 
employed in carrying or conveying only dung, soil, 
compost, or manure for land (save and except lime), 
and the necessary implements used for getting the 
manure, &c.” It is no doubt said by Lord Camp- 
bell, C. J., in Reg. v. Freke, 6 El. & Bl. 949, that 
“ the object of the exempting clause was to benefit 
agriculture; and the agriculturist gains as much 
by the exemption of the party who sells to him as 
by an immediate exemption of himself but this 
must be regarded merely as an obiter dictum^ and 
was not necessary to the determination of the cose. 
There is a second question, whether superphosphate 
of lime can be considered one of the sorts of manure 
exempted where the section says, “ save and except 
lime.” [Hannen, J. — The section says “ lime,”* 
superphosphate of lime is chemically a different 
substance.] 

Snowden, for the respondent, was not called upon. 

Lush, J. — I do not think we need trouble the 
other side in this case. The words of sect. 1 of 
o & 6 Will. 4, c. 18, are very general; and the 
manure in the present case, superphosphate of lime, 
not coming, within the exception “ lime,” we must 
give effect to the words of the enactment, and hold 
it exempt from toll. The opinion of this court, as 
expressed in Reg. v. Freke (ubi. sup.), was that it is 
im material whether the manure is teing conveyed 
in the cart of the dealer or not. 

Haknbn, j. — I am of the same opinion. 

Judgment Jor the re^ondent. 

Attorneys for appellant, Sandgs and Knott, for 
Johns and Frail, Blandford. 

Attorneys for respondent, Vennit^, Rootns, ana 
Venningf tot Cobb and Smith, Salisbury. 
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Mondatff Feb. 14. 

Reg. V. Peaeson. 

Assattit — Question of title to land — Jurisdiction of jus- 
tices — 24 25 Viet. c. 100, ss. 42, 4G. 

Sect. 4C of 24 25 Viet. c. 100 (sect. 42 of which Act 

gives justices power of summarily convicting for 
assaults'), which provides that nothing therein con- 
tained “ shall authorise any justices to hear and deter- 
mine any case of assault or battery in which any gues- 
j tion shall arise as to the title to any lands, tenements, 
or I eredit aments, or any interest therein or accruing 
theiefromf takes away from justices all jurisdiction 
to determine cases of assault where any such question 
is shown to arise, and they cannot inquire into or 
adjudicate upon an excess -of force or violence which 
may he used in the assertion of a title to lands. 

This was a rule to quash a conviction brought up 
by certiorari. 

The conviction was made under the hands of 
George Cressy Hill and Chas. Rowland Morewood, 
Esqrs., two justices of the county of Derby, dated 
7th Ma}’ last, whereby the defendant John Pearson 
was convicted for that ho did unlawfully assault 
Robt. Turner contrary to the form of the statute. 

The affidavit of the defendant set forth as fol* 
lows ; — 

I am the OM'ncr of veal estate iu South WingfleM to a 
considerable extent, and I hold a conveyance to myself of a 
piece of land situate at South Win^lield afore.^nid, over and 
in respect of which Kobt. Turner, of South Wingfleld, 
butler, oil or before the 25th April last, claimed certain 
rights or privileges, which rights 1\ the said John Pearson, 
claiming to be the owner of the said piece of land disputed, 
and do now dispute. 

The said Eobt. Turner is the owner, ns I am informed and 
believe, of land and biiildiugs adjoining the said piece of 
land mentioned in the first pumgraxdi of this affidavit, and 
on the 21)th April last I went to the said piece of land inen- 
tioiiod in the first paragraph of tuis utlidavit, and found 
thereon a quantii.y of bricks which the said Eobt. Turner 
had, as I was informed and believed, carted or caused to be 
carted thereui>on, and which said bricks I was informed 
were iu tended to be used by the said Kobt. Turner for build- 
ing purposes. I, not having a servant with me to do so, 
mj'self took some of the bricks and threw tbeiu over a 
wall near to the said piece of land, intending thereby to 
assert that the placing of the said bricks upon the said piece 
of land was a trespass. After I had thrown some of the 
said bricks over the said waill the said Eobert Turner 
came to me and seized a brick I held, and endeavoured to 
pull it out of my hand, and so prevent me from throwing 
the said bricks as last aforesaid, upon which I pushed him 
off from me, and with the force of the push lie, the said 
Eobert Turner, staggered backwards, down to the sloping 
side of on old sawpit, nartly filled up with some materials, 
such saw^iit being within four or five feet of where the said 
Eobert Turner was standing, but the said Eobert Turner 
did not fall down or lose his feet, although, as I am informed, 
he stated rimt he had to put out his hand to the ground to 
wevent himself from falling down or losing his feet ; and I 
^rurther say that I should not Ixave touched the said Eobert 
Turner if he had not, as aforesaid, endeavoured to force the 
said brick out of my hand. 

On the 29th April Iconsulted Messrs. Wilson and Burkin- 
shaw as xny solicitors as to taking such steps as they might 
^etn expedient, to vindicate iny title to the said first here- 
inbefore-mentioned piece of. laud, but left them without 
coming to any determination as to the steps to be taken, 
they advising me tliat it would be bettor for me to defend 
auv proceedings which, from what had been said by the 
said Eobert Turner, they my said Bolicitors and myself 
thought it probable would bo instituted by the said Eobert 
Turner, than that I should institute proceedings against 
him os plaintiff. 

♦On Priday, the 13th April, I received a letter, of which 
the following is a copy 

TV « T. . A Alfreton, 29th April, 1809. 

Dear Sir, — Mr. Eobert Turner has been at my office to- 
day in reference to his having this day laid some bricks on, 
and which be 'temporarily deposited on, a certain piece of 
uninclosed ground at South Wingfield, but with the inten- 
tion of using such bricks for the improvement of his pro- 
‘ "}y which it adjoins. Mr. Turner states that you went to 

him, and the men engaged, and forcibly ejected Mr. Turner 
from off the uninclosed piece of land and violently assaulted 
him. Mr. Tcnmer %ishe 0 to know by what authority or 
under what title you claim to dispute his using the piece* of 
land in questiom-^Youm truly, 

BvjrjAinn Sautjsl Bichabps. 

John Pearson, Esq. 


Peakson. [Q.B. 

And which Bald letter I believe came from the office of the 
said Bonjomiu Samuel Bichords, now lately deceased, who- 
was then acting asr clerk to tke justices in the Alfreton 
potty sessional division within which South Wingfield 
aforesaid is situate. On the same day on which I received 
the Lvst-mentioned letter I again consulted my said soli* 
citors, aud produced to them the said last-mentioned letter, 
who on Saturday, the let May, wrote, and sent by post, e » 
I am informed and believe, to the said Benjamin Samuel 
Bichards, a letter, of which the following is a copy, namely, 

Alfreton, Mhy 1 1869. 

Dear Sir,— Your letter of the 29th ult., addressed to Mr. 
Pearson, of Wingfield, has been handed by him to us, with 
instructions to reply thereto. Your letter seems to he 
written under a misapprehension of the facts. The laud on 
which your client trespassed by laying of bricks thereon 
WAS land belonging to Mr. Pearson, to which he is able to 
do<lucc Ins title in the usual manner, in case the conduct of 
your client was intended to assert claim to the land as 
against Mr. Pearson. Mr. Pearson observing that your 
cliout bad 2 )laced bricks on tht? said land was in coufirma* 
tion of the information which he gave to your client that 
he was tr spassing oh the land, proceeding to remove from 
the laud some of the bricks, when h* was forcibly in terfei’ed 
with by yodr client with the object of preventing him so 
doing, and the alleged assault mentioned in yoiir letter 
was tho action of Mr. Pearson in repelling with no more 
than tho necessary force your client, when ho so forcibly 
interfered with Mr. Pearson, and in fact resisting an assault 
upon himself, respecting which and the trespass before 
mentioned Mr. Pearson bad ah*eady consulted ns before 
the diito of onr letter. If you have any further communi- 
cati:in to make on tho subject, wo request you will make 
it to ourselves. — We arc, youa*s truly, 

WiiiSON and Bubkinsmaw. 

B. S. Bichords, Esq.^ 

I directed my said solicitors to reply to thfe aforesaid 
letter of the said Benjamin Samnel Bichavds as uforesaiil, 
because I understood from the letter, and nioro es])ecinny 
from tho latter part of such letter, in which it is said, 

“ Mr. Turner wishes to know by what authority or under 
what title yon claim using the piece of laud in qne.stion,” 
tlnxt the said Bobert Turner and tho said Benjamin S muel 
Richards, as his solicitor, contemi>lated instituting civil 
proceedings respecting tho said piece of land, or the acts 
hcreiubt'foro mentioned ; and, because, moreover, iumxe- 
ditttely after the happening of thejsvents mentioned iu tho 
second pmagi-aph of this affidavit, tho said Robert Turner 
threatened jno, saying to me tho following word.s, “ I’ll clap 
a writ on your back for thi.s,'’ or words to the like eftect. 

Lute on tho evening of Tuesday, tho 4th day of May last, 

1 was served with the magistrates’ suimnona dated the Ist 
( f May. 1 iustruotod the said .John Buckiushaw, as my 
attoiuey, to appear on my behalf in ausw'or to such sum- 
mons, to show to the justices that a question as to the title 
to the said piece of land arose, and on my behalf to .submit 
to tlie said jusiices that under the cireumstauoes the change 
mentioned in the soia summons ought not to be adjudicated 
upon by tlicm. 

On the 7th May tho defendant’s attorney attended 
and offered evidence as to the dispute of title, and 
contended that they had no jurisdiction to go on 
with the case, and quoted 24 & 25 Viet. c. 100, 
s. 40. The justices, however, taking the advice of 
Mr. liichards, the attorney of the complainant, 
said they w'ould hear the case, and finally convicted 
the defendant. 

24 & 25 Viet. c. 100, 8. 4, enacts that — 

■Wbere any person shall unlawfully assault or heat any 
other jjerson, two justices of the peace upon complaint by 
or on behalf of the party a^neved, may hear and deter- 
mine such offence, and tho offender shall, upon conviction 
thereof before them, at the discretion of the justices, either 
be committed to the common gaol or house of correction, 
there to be imprisoned with or without hard labour for any 
term not exceeding two months, or else shall forfeit and 
pay such fine as shall appear to them to be meet, not 
exceeding, together with costs (if ordered), the sum of five 
pounds ; and if such fine as shall be so awarded, together 
with the costs (if ordered) shall not be paid, either imme- 
diately after the conviction, or within such period as tho 
said justices shall at the time of the conviction appoint, 
they may oommit the offender to the common gaol or house 
of correction, there to be imprisoned, with or without hard 
labour, for any term not exceeding two months, unless such 
fine aud costs be sooner paid. 

Sect. 46 provides— 

That in case the JusMees shall find the oasault or battery 
complained of to have heed aoeowpanied by any attempt ta 
oommit. felony, or shall b^bf ophiiun that the same is, from 
any other ciroumstaace. a fit subject for a prosecution by 
iudictmeilt, they shall absianiti from any adjudication 
thereupon, and wall 'deal with the case in ell respects in 
the same monner.M if tiiey had no authority finally to Kos t 
and determine the same ; .provided also that nothing .herein 
contained Shall authorise any justices to bear ana deter- 
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miuo any coae of assault or battery in wldch any question 
sball ainso us to the title to any lands^ tenements, or here- 
ditameutSf or any interest therein or' accruing tnarefroxn^ 
or as to any bai^raptcy or insoWency, or any execution 
under the process of any court of justice. 

Robinson, Serjt., now showed cause against the 
rule, and contended that notwithstanding title canae 
in question, still the magistrates had jurisdiction to 
adjudicate upon and punish the assauit where it 
was shown to them that excessive force or violence 
had been used in the assertion of the alleged right. 
[Lush, J. — The proviso in sect. 46 is very wide — 
*Hhat nothing herein contained shall authorise any 
justices to hear and determine Jany case of assault 
or bjittery in which any question shall arise as to 
the title to any lands, &c.” Does not that override 
the whole preceding part of the ‘Act ?] It is sub- 
mitted that it does not take away the jurisdiction 
which justices previously had to adjudicate in cases 
where excessive viotence was used. It was not the 
intention of the Act to take away any jurisdiction 
which they formerly had, but rather to enlarge it. 
The information in the present case charged only a 
common assault, and where excessive violence is 
used in the vindication of an asserted right, the 
magistrates may surely treat the excess as a com- 
mon assault, and adjudicate upon it alone. 
[Lush, J. — Granting that there was such an excess 
as would have been indictable, can the magistrates 
adjudicate upon that matter summarily, where the 
dispute arises out of a title to lands ? This is what 
I doubt.] There is nothing in the affidavit to show 
that the question of title was raised before the 
magistrates. [Lusii, J. — The letter of the respon- 
dent’s attorney was before them, in which the com- 
plaint is chiefly of the trespass, IIannen, J. — And 
I cannot see how the excess of violence can be sepA- 
ratod from the original assault, which was com- 
mitted ill the assertion of a title to land]. lie 
Thompson, 60 L. J. 10, M. C. ; 6 L. T. Kep. N, S. 409, 
was referred to. 

G. Bruce, in support of the rule, was not called 
upon. 

Lusii, J. — I think wo need not^ trouble the other 
side. 1 am of opinion that the rule must be made 
absolute. It appears very clearly from the facts 
laid before us* in the affidavit and not contradicted 
by any statement on the other side, that the assault, 
the subject of the charge before the magistrates, 
was committed iu the course of an assertion of title 
on behalf of the defendant. The prosecutor had 
entered upon land which he had claimed to be his, 
and in order to get him off the land the assault in 
question was committed, not wantonly or for the 
purpose of injuring the prosecutor, but as an act 
asserting the defendant’s right to the land and his 
right to turn every one else off it ; and it further 
appears that that was brought to the nbtice of the 
magistrates. That being so, I am of opinion, on the 
construction of the 4Gth section of the 24 St 25 
yict, c. 100, that the jurisdiction of the magistrates 
was at an end, and that they had no right to deter- 
mine whether the act done was- excessive or not. X 
think the words of the 46th section which show that 
are beyond all doubt. The jurisdiction which the 
magistrates have to deal summarily with tire case 
of an assault committed is given by the previous 
aections of the same Act. Then comes the 46th, 
which contains these provisions; — “Tlmt nothing 
herein contained shall authorise any justices to hear 
and determine any case of assault or tottery in 
which any question tirall arise as to the title to any 
lands* tenements, or hereditaments, or any interest 
therein or accruing therefrom.” The section , does 
not say that the jurisdfetion of the magUtrateii 
shall to ousted so far as the question may turn on a 
disputed title to lands; l»ttt that nothing therdn 


[Ex. 

contained shall give them jurisdiction to determine 
any case where such a question shall arise, I think, 
therefore, as a question of title to lands arose in this 
case, acd the fact was brought to the notice of the 
magistrates, they should have held their hands, and 
come to the conclusion that they had no jurisdiction 
to determine the matter. They did not do that, how- 
ever, but, acting on the advice of their clerk, seem 
to have gone against their own better judgment. I 
must say it is much to be regretted that they did 
act on his advice, when it was brought to their 
knowledge that he was the solicitor of the prose- 
cutor iu the case, and therefore an interested party. 
It appears that he had written to the defendant, 
threatening proceedings, besides acting as the prose- 
cutor’s solicitor in the hearing of the case before 
them. I think I ought not to omit the opportunity 
of saying that when this was brought to the notice 
of the justices they should not have acted on his 
advice. If they had acted on their own opinion 
they would have done properly, and not have 
suffered themselves to be led into error. Under the 
circumstances of the case we can do nothing else 
than quash the conviction. 

IIannen, J. — I am of the same opinion. 

G. Bruce asked for costs against the justices, 
under the peculiar circumstances of this case, 
though iu ordinary cases it was not usual to grant 
them. 

Lusii, J. — We are not disposed to give costs 
against the justices, where they have acted 6 om4 
Jicte. If the other party had himself appeared before 
us the case would be different. 

Conviction quashed. 

Attorneys for justices, AldrUlqe and Thorn. 
Attornej^s for defendant. Real and Piiilpot for 
Wilkinson and Burkinshaio, Alfreton. 

COXJBT OF EXCHEOTER. 

Reported by H-. Leioh and IS. Lujclby, Esqra., Burristora- 

at-Law. 

Wednesday, May 5, 1869. 

Douglas v . Douglas. 

Gift oj chattel — Donor and donee — Chattel in posses^ 
sion of third party — No delivery or change of posses- 
sion — Expression of desire on part of donor — Revoca» 
hie at donor's pleasure-— Vesting of property— Out and 
out gift — Action of detinue. 

In 1850 G. quitted England for Australia, having 
behind him, in the charge and custody of his wife (the 
defendant'), a sword which had come into his posses- 
sion and ownership on the death of his father, a general 
in the army, to whom it had been originally presented 
by the officers of his regiment. Cr*s only sm having 
died, G. wrote a letter, from Australia, to his brother 
11. (the plaintiff) in England, dated 14/A Sept. 1863, 
expressing q chsire for him to have possession of the 
sword, in the following terms : “ You only anticipate 
my wish that you should have charge of 
father’s sword, which, of course, you will keep in 
our family if 1 should not have, a son to inherit, 
which does not seem very probable. I have inclosed an 
order unsealed to Mary ” (the defendant, G.'s wife) 

** to hand if over to you." This order was as foUowsj 
On receipt of this letter you will be so good ^as to 
deliver our father^ s sword to my brother Henry; ” ancf 
•n a subsequent letter to the phuntiff of 28/A Sept. 186$^ 
G.said, “i shall expecd a long letter in reply 
you. Tell me how the old sword looks.” Tkete 
leii&'s and order were oommtmicated to the dqfendanijf 
and applications wereTmads to her hy the piai»ti§ for 
ddivery of the sword to him, but without success, G, 
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died in AuetraUa in Dec. 18G5, having made a will 
ihwe in 1864, of which he appointed another brother 
JF. executor ^ who proved the game in that ^untrg^ and 
whoy in a letter to the plaintiffs announcing the death 
of their brother G., saios with regard to the possession 
of the sword by the defendants “ Site is not the prop^ 
custodian of our father's sword.'* The dffendant still 
declined to part with the swords claiming to keep it for 
her daughter as a memento of G.s her father ; and in 
detinue by the plaintiff to recover the sword or its 
values and damages for its detentions it was 

Helds hy the Court of Exchequer (^Kellys C. B., and 
Martins Bramwells and Pigotts BB.)s making absolute 
a rule to enter a nonsuit or a verdict for the defendants 
that the words of the letter of the i^th Sept. 1863 were 
not words of gift at alls but amounted merely to a 
desire by G. that the plaintiff should have charge 
qf the sword, a charge which was revocable at G.*s 
pleasures and did not constitute an out and out gifts 
or pass any property in the sword to the plaintiff. 

Flower’s case, Noy's Rep. 67, discussed and explained. 

This was an action of detinue of a sword of the 
value of 200/. ; and by the declaration the plaintiff 
claimed a return of the sword or its value, and 20/. 
for the detention. 

The defendant pleaded several pleas, to wit : 
1* Non detin-it, 2. Denial of its being the sword of 
the plaintiff. 3. The Statute of Limitations On 
all these pleas issue was joined. 

The question in the case was whether the property 
in the sword, which was the subject of the action, 
had passed to the plaintiff so as to entitle him to 
maintain the action for its recovery; and at the 
trial before Cleasby, B. the following appeared to 
be the facts of the case : 

The sword in question had originally belonged to 
and was the property of the late General Sir 
William Douglas, having been presented to him 
many years ago by the officers of his regiment. At 
his death it passed into the possession and owner- 
ship of his eldest son Captain George Douglas, 
formerly an officer in the army. That gentleman, 
having left the army and separated himself from 
his wife, went in 1850 to Australia, where he died 
in the month of Dec. 1865, having by his last will 
and testament, made and executed in that country 
in the year 1864, appointed his brother, Mr. W. A. 
Dcuglas, and a Mr. McDonald, his executors. This 
will was proved in Australia by W. A. Douglas 
alone, the other executor, Mr. McDonald, having 
renounced probate. Upon Captain George Douglas 
living England in 1850, the sword was left behind 
him in this country, and was kept together with a 
will made by him at that date before going to Aus- 
tralia, which last mentioned will was,'^ of course, 
revoked by the subsequent will made by Captain 
Douglas in Australia in 1864. As hereafter men- 
tioned the sword, on Captain Douglas’s departure, 
remained in the charge and custody of his wife, the 
defendant in the present action. An only son of 
Captain George Douglas having died, that gentle- 
man wrote a letter from Australia to his brother 
Henry, the plaintiff, dated 14th Sept. 1863, in which 
he expressed a desire for him to have possession of 
the sword, as follows: “You only anticipate my 
wish that you should have charge of your father^ ssworos 
which of course you will keep in our family, if 
1 should mt have a son to inherits which does not now 
seem very probable,” and, he added, “1 have in- 
closed an order unsealed to Mary ” (his wife, the 
defendant), to hand it over to you.” The order 
which was inclosed w^ as follows : ** On the receipt 
of this letter you will be so good as to deliver our 
father’s sword to my brother Henry.” In a subse- 
quent letter from Captain Geoixe Douglas to the 
plaintiff, the fmmer said: shall expect a long 
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letter in reply from you. Tell me how the old sword 
looks.** ^ 

The above letters and order were communicated 
to the wife ^the defendant), and several applications 
were from time to time made to her, by the plaintiff, 
for the delivery to him of the sword, but without 
success. So things went on, and nothing more was 
done until after the death of Capt. Geo. Douglas, 
which event occurred in Australia, in Dec. 186$. 
The death was announced to the plaintiff in a letter 
written from Australia to him by his brother, W. A. 
Douglas, the executor of the will, made by Geo. 
Douglas in 1864, in which letter the facts of such 
will, and of his (W. A. Douglas’s); being the ex- 
ecutor were announced. In that letter also, after 
stating that he could have no objection to the defen- 
dant, or her daughter Emma, taking any little thing 
which they might wish to keep as a memento of the 
deceased, W. A. Douglas proceeded to say, with 
reference to the sword in question ; but she is not the 
proper custodian of our father's sword." 

News of the death of Capt. Geo. Douglas arrived 
in England in the spring of 1866, and in reply to an 
application to her, by the plaintiff, for the sword, the 
defendant on the 11th March in that year, wrote the 
following letter: 

York House, Bogfuor, March 11, 1866. 

My dear Henry, — Touching the sword, you are in error in 
thinking that I promised to send it to you. I said I would 
see at the time of his unhappy death. Emma had finished, 
and was on the point of dispatching, a long letter to her 
father, in which we asked him, as she had nothing belonging 
to him, to give her the sword, which, had he lired, would 
have come into her dear brother’s possession. She cannot 
of course help feeling that George would make a most un- 
natural will in not leaving her even the slightest memento. 
George has not, I believe, in his will, made any mention of 
the sword, and I cannot help feeling that Emma is entitled 
to keep it— at any rate for the present— though were any. 
thing to hapi>on to her, I. would at once send it to you. 
Years ago when I asked George if I should send it to him, 
he said no, it was far safer with me than with him. 

The plaintiff renewing his application for the 
delivery up to him of the sword, and the defendant 
still declining to part with it, and claiming to keep 
it as belonging to her daughter, the'plaintiff brought 
the present action, and at the trial, before Cleasby, 
B., as before- mentioned, he obtained a verdict. A 
rule was subsequently moved for and obtained on 
behalf of the defendant to set that verdict aside 
and to enter a nonsuit or a verdict for the defen- 
dant, on the ground that there was no evidence that 
the sword was the property of the plaintiff as 
alleged, and no evidence to show that the property 
in the sword passed from the defendant’s late hus- 
band to the plaintiff ; and against that rule 

Denmans Q. C., and Thrupp, for the plaintiff, now 
showed cause, and contended that although there 
might be here and there some dicta adverse to the 
plaintiff’s claim, yet, looking at the older cases and 
dicta on the subject, they would submit there was 
clear evidence to show that on the second plea of 
the property not being the plaintiff’s, the latter was 
entitled to succeed. The question, in all these cases, 
is not whether the property in the chattel was irre- 
vocably in the plaintiff against all' the world, but 
whether it was the property of the plaintiff as 
against the defendant. The principle, in such 
cases, laid down by Selwyn, in bis Nisi Prius, 
p. 580, 13th edit., was applicable. He there says, 
“It has been said that as this action proceeds on 
the ground of property in the plaintiff of the time 
of action Irovghts it cannot' be maintained if the 
defendant take the goods tortiously, for by the 
trespass the property of the plaintiff is devested 
but the learned author adds, in a note, that the con- 
trary opinion vrould i^w seem better founded, and 
he goes on in the t^xk at p. 582, to say that “ pro- 
perty in the plaintiff, without his ever having 
had possession is soffloient and he adds, “ So, 
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if I deliver goods to A. to deliver to B., B. may have 
detinue, for the property is vested in him by the 
delivery to his use ” (citing 1 Roll. Abr. 600 A. pl.l.) 
To the same effect as that is the case of Gledstanty. 
Hewitt., 1 Cr. & J. 565 ; 1 Tyr«v. 445. The case of 
Broadbent v. Ledward, 11 A. & E. 209, is an autho- 
rity to show that the plaiotiff.has a right to recover, 
as against the defendant ; and Browne v. FosbrooJIxt 
18 C. B., N. S., 515 ; 34 L. J. 164, C.P., though it 
may be relied on contra^ for the dictum that delivery 
or deed is necessary to the maintenance of the 
action, yet is in many parts of the judgment favour- 
able to the plaintiff’s claim. Erie, C.J., at p. 526, 
says, ** Possession is a word of ambiguous meaning, 
and though in most cases it is considered to import 
the manual | custody of the chattel, yet a man mav 
also be said to be in possession of an article whicti 
he has not at the moment about his person and to 
the same effect are tlie judgments of Keating and 
M. Smith, JJ. in that case. In Ward v. Audtand^ 
16 M. & W. 862, Parke, B. doubted the correctness 
of the holding in Irons v. SmaHpiece, 2 B. & Aid. 551, 
and that latter case was treated by Crompton, J., 
in Winter v. Winter^ 4 L. T. Rep. N. S. 639, as 
practically overruled. [Kelly, C. B. — We are not 
called on to decide whether Irons v. SmaUpiece was 
well or ill decided. The question here turns on the 
words of the letter] These words it is submitted 
constituted an absolute gift to the plaintiff during 
his brother George’s life ; and a fortiori, now that he 
is dead, a gift not revocable except on the contin- 
gency, which never occurred, of George’s having a 
son to inherit. There was a clear intention on 
George’s part to transfer the property to the plain* 
tiff, accompanied by a letter to the holder, the de- 
fendant. She wrongfully retained it against the 
wish of her husband, and in so doing was a wrong- 
doer and cannot take advantage of such a wrong. 
[Bramwell, B. — Had George come back to England 
and said, “ Give me back the sword you have had 
charge of,” could the plaintiff have retained it ?] 
As against George the gift may not have been irre- 
vocable had he survived ; but as against his widow 
it is so, and it does not lie in her mouth to set up 
her right as custodian. The wo>ds constituted an 
actual right. They cited also in support of their 
argument 

Armory v. Delamirie, 1 Stra. 505 ; 1 Sm. L. C. 301 ; 

Wilbraham v. /Snow, 2 Wm. Saund. 47, f. note 
8 (E.) ; 

Hp,d$on V. Hvdson, Latch. 214 } 

Lunn V. Thornton, 1 0. B. 379 (note of Manning, 
Seijt. at p. 381) ; 

The London, Brighton, and Sonth Coast Railway 
Company v. Fairclewgh, 2 M. & G. 691 (note) ; 

Flory V. Denny, 7 Ex. ^1 ; 21 L. J., N. S., 2S3, 
Ex. ; 2 Taylor on Evidence, p. 839, sect. 894 ; 

Worth V. Clifton, Rolls Rep. ; 

Flower's case, Noy, 67 ; 

Perkins’s ProfitalneBook, title “ Grant,” sect. 59, 
oh. 7. 

Shep. Touch. 237. 

Prentice, Q. C. and G. Shaw, for the defendant 
were not called on to support their rule. 

Kelly, C. B. — I do not think that we are called 
upon, at present, to say whether we should overrule 
the case of Irons v. SmaUpiece, or whether a gift, not 
made by deed, and unaccompanied by transfer is 
invalid in law. Whenever that question shall come 
before me, I feel bound to say I shall requite a much 
higher authority than the note of an edlmr, how- 
ever learned or eminent, to induce me to overrule a 
decision of Lord Tenterdenjud his brethren in the 
Court of Queen’s Bench, with regard to the text 
books which have, been cited, they are founded upon 
cases to which they expressly refer, which contain 
nothing whatever to support the proposition in the 


form in which it is laid down. They only give the 
example of the case in Noy, which is quoted ae 
showing that personal property may pass by way 
of gift without delivery. But it is not said 
how the gift was made. The only question here 
is, whether, looking to the terms of the letter,, 
and all the surrounding circumstances admitted in 
evidence as applying to that question, there are any 
words of gift which vested the property in this 
sword in the plaintiff, either during the life of his 
brother George, or upon his death. The words are 
these : You have only anticipated my wish that 

you should have charge of our father’s sword, which 
of course you will keep in your family should I not 
have a son tolinherit, which does not now seem very 
probable.” Now in the first place, are there here 
any words of a gift at all ? “ You shall have charge 
of the sword,” that merely is, “You are to have 
possession of the sword.” Does the letter go on to^ 
say that the sword is to become his own ? On the 
contrary, it says, “ which, of course, you will keep 
in your family should I not have a son to inherit.” 
The meaning is, “ If 1 should have a son the sword 
is not to be yours, but will remain when 1 die to 
my son hereafter.” As long therefore as he lived 
he might have a son. It is perfectly clear 
that no property passed, or was ever intended to 
pass to the brother Henry, the now plaintiff. Then 
was it intended, under these words, if he should have 
no son, that the property in the sword should pass 
to his brother Henry at his death ? It might possibly 
be so intended. I do not say that such is the 
construction of the whole letter taken together ; 
but it might possibly be contended that, under these 
words, “which, of course you will keep in the 
family should I not have a son to inherit,” the 
property would be vested in the plaintiff. He 
would have no power to keep it in the eveAt of 
his brother George having a son. If such a con- 
struction could bo put on an instrument of this 
nature, that, it conveyed property to one to 
whom the letter was written, after the death of 
the writer, it would be in effect to repeal the 
Wills Act altogether. Looking, therefore, to the 
language of the letter itself, it appears to me, 
beyond all question, that no present property was 
immediately vested in the receiver of the letter, 
and he could not, under any instrument of this 
nature, without delivery of possession, take the pro- 
perty in this article on the death of his brother. 
Under these circumstances, while I entertain great 
ersonal regret that it should be so, I am obliged to 
old that the plaintiff is not entitled to the sword, 
and that this rule should be made absolute. 

Martin B. — I am of the same opinion. In the 
first instance it seems to me that it is necessary 
clearly to understand the nature of a ^ft, which, 
as 1 apprehend its meaning, as applied to this 
matter, is that the owner of a present chattel trans- 
fers from his own power the property in that 
chattel, so that the ownership of the donor shall cease, 
and the ownership of the donee shall commence : 
(sec Sheppard’s Touchstone ) The real question in 
this case i8,.doe8 the letter of the 14th Sept. 1863 
show that Capt. Geo. Douglas meant that the pro- 
perty in this sword, if hich is assumed to have been 
in him, should pass from him, and vest in the 
plaintiff ? So far from that being the case, 1 am 
of opinion that it shows the very contrary. The 
words of the letter are these: “You have anticipated 
my wish that you should have charge of owr father^s 
swordf I collect from that that the plain meaning 
is this— the sword was considered by the family at 
having a value, and George Douglas had written to 
the plaintiff, saying that he thought, under the 
circumstances that existed, that he, the plaintiff, 
was the proper party to have charge of it. **You 
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hare already anticipated my wish that you should 
have charge of our father’s sword, which of course 
you will keep in our family should I not have a son 
io inherit, which does not now seem very probable.” 
It seems to me that that clearly shows that what 
he meant was that the Douglas family was the proper 
family to remain in possession of it, and that, in the 
-event of his having a son, he should inherit it, and 
if he came back to England, and desired to have 
back the sword, he could claim it. Now that is no 
gift, because a gift is a transfer of the property. 
Coupling this letter with his usealed letter to his 
wife, it comes to nothing more than an expression 
of his desire that the plaintiff should have 
possession of the sword, and retain it so long 
as he, George Douglas, thought fit, and it was 
his wish that he should retain it. That seems 
to mo the plain and obvious meaning of this 
letter, and in my judgment the plaintiff has 
failed to establish that it ever was a gift to him at 
all. Then with regard to the other points, one is 
as to whether possession is necessary to complete a 
gift. I have a strong notion that all the cases 
are reconcileable when they are closely looked 
at. But with respect to the case which Mr. 
Denman cited from Noy, as showing that the pro- 
perty in the chattel passed without possession 
by gift, what is the meaning of “ waging his 
law?” It was that in certain cases of actions 
a defendant might come in and sw ?ar he was 
not indebted to the plaintiff, and that was an 
answer to the action. Those who remember the 
law as it was forty years ago, will know that that 
was the reason why, before that was abolished, 
indebitatus assumpsit was always used for the recovery 
of a debt. It will bo found in all the old books that 
the reason fur that was, that thereby was taken 
away from the defendant the possibility of “ waging 
his law.” So in Flowers' case, which has been cited, 
the question was whether a man might wage his 
law. The facts were these : — A. borrowed 100/. of 
F. ; that is, a lending of 100/. to A., and a debt. 
There was a day of payment, and A. brought the 
1004 and began to throw it down on the table ; 
but F. said “Hold!” A., who was his nephcAv, 
tendered the money, and F. said, “ I will not 
have it.” Therefore what took place was that A., 
having come to pay the 100/. offered, tendered the 
money to F., and said, “here is your money 
for you,” and F. said, “No, I will not have it.” 
The question was, w’as that a payment of the 
money ? It is clear it was. He offered the 
money, it was then a tender, but F. would not take 
it. That was a gift of the money, and A. put it in 
his pocket, and the court said it was a good gift by 
parol, being cast upon the table : and U was not 
therefore merely a tender of the money, it was, in 
effect, a payment, and therefore the giving it back 
again was a good gift by parol. If, then, it was in 
the possession of F., A. might well wage liis law, 
for ho might conscientiously then have come for- 
ward and sworn that ho did not owe F. any money. 
But ihat has no bearing upon the present matter. 

Bbamwbll, B.— I am of the same opinion. I 
'think that the terms of this letter clearly do not 
come within the definition o^ a gift, and I agree 
with the definition given by my brother Martin. I 
may, I tiiink, test it in this way. Suppose George 
Douglas had' come back to England and set up a 
house for himself, either upon the death of the pre- 
sent defendant, or otherwise, and said “I am the 
eldest son,” I think, beyond doubt, he would have 
been entitled to demand the sword back. But sup- 
TOse the defendant Kad become Indebted, and 2i.Ji.fa. 
had issued against her chattels, could it be doubted 
that Gborge would have been entitled to demand 
the sword? 1 choose that criterion to show that 
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George never did, by the language he used, intend 
to part with the property in the sword, but merely 
that the younger brother being in England, in 
which the family were, the family having the cus- 
tody of it, he left it over to the younger brother. 
That would not give a right to such an action as 
this which must be maintainable either in respect 
of a property in the chattel, or in respect of the 
possession which has been taken by the possessor, 
who is a wrongdoer. It seems to me, therefore, 
that this action is not maintainable. With respect 
to the case in Noy, I think that the illustration 
given of that is an accurate one. If there had been 
only an offer, and it had not been accepted, that 
would not have done. In such a case it would have 
required a release. But bo that as it may be, 
“ Waging liis law” in the case cited, I am inclined 
to think does not mean -that he might have that 
privilege, but that he could conscientiously so 
swear. 

PiGOTT, B. — I have come to the same conclusion 
as the rest of the court. I do not think that any 
terms in the letters have come up to an intention 
to make a gift out and out of this sword to the 
brother. He gives him the charge of it, it is true, 
but he says, “ You keep it in the family, should I 
not have a son to inherit it, which does not now 
seem very probable.” It is clear that he intended 
to reserve his right to resume it. Looking at the 
surrounding circumstances, it seems to me only an 
intention to give the charge of the sword to the 
plaintiff. If he chose to resume it in one event, be 
certainly would have reserved the right, and, there- 
fore, he would have a perfect title to it. 

Rule absolute. 

Attorneys for the plaintiff, Pickering, Tompson, 
and Co., Lincoln’s-iun-fieids, W.C. 

Attorney for the defendant, Munay, 7, White- 
hall- gardens, W. 

Wednesday, Jan. 12. 

Sm*th V. Howard. 

Negligenre — Fellow servant — Liability of master. 

The plaintiff' was employed by defendant to work at a 
steam saw. It was necessary that he should have an 
assistant in the performance of his work, and M., the 
defendant's foreman, engaged a boy for this purpose, 
who proved to be incompetent, and who, although 
plaintiff complained to M. of his incompetency, was 
retained in his service. It was M.’s duty as foreman 
to engage or discharge the person employed for the pur 
pose oj assisting plaint ff. An accident happened to 
the plaintiff while working at the steam saw, through 
the incompetence of the boy, and for the injuries occa- 
sioned thereby he brought an action against the defen- 
dant, his employer : 

Held, that (in the absence of any evidence to show that 
M. was incompetent for the position. of foreman) the 
plaintiff could not reaver ; it being Mfs duty to engage 
and discharge the boy, his retaining him after knowing 
of his incompetence, was merely an act of negligence by 
plaintiffs fellow- servant for which the defendant was 
not responsible. 

This was an action brought by the plaintiff to 
recover damages for injuries sustained under the 
following circumstances. The defendant was plain- 
tiff’s employer. The, plaintiff’s duty was to work 
at a circular steam saw, and a boy was employed to 
assist him in his vrou. The accident occurred 
while he was thus em;|^oyed through the incompeo 
tence of this boy for work of the nature which be 
had to perform. The boy was engaged by a man 
named MoLatei>» vbo wa» the defendant’s foreman. 
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It was McLaren’s duty as foroman to engage or dis- 
charge the person employed lor the purpose of 
assisting the plaintiff. It appeared that shortly 
befoio the accident the plaintiff had complained 
to McLaren, who had promised to provide him with 
more efficient assistance. The learned judge at the 
trial, upon proof of the above facts, nonsuited the 
plaintiff, but took the opinion of the jury as to the 
damages, and reserved leave to the plaintiff to move 
to enter a verdict for such damages. 

A rule 7iisi had been obtained accordingly, against 
which 

Hawkins, Q. C. and Pophatn Pjke showed cause. 
These were stopped by the court, who called on 

Hei'schell and Nasmyth iu support of the rule. — 
The fact that the plaintiff was himself acquainted 
with the incompetence of the boy, is no bar to his 
recovery. In the case of Holmes v. Clarke, 6 H. & 
N. 349, it. was held j^liat where machinery is required 
by Act of Parliament, to be protected so as to guard 
the persons working near from danger, and a 
servant complains of the want of protection, and 
continues to work in the mill near the machinery 
on the faith of a promise by the master that the 
required protection shall be afforded, the master will 
be responsible if any accident occurs to the servant 
in the interval from the want of such protection, 
unless the accident has been caused by the negli- 
gence of the servant himself. That decision was 
affirmed in the Court of Exchequer Chamber, 7 H. 
& N. 937. No sound distinction can be drawn be- 
tween unfenced machinery and an incompetent 
workman in this respect, and therefore that case 
concludes the present. But, putting aside the ques- 
tion of contributory negligence, the question arises 
whether the master is liable in the pi’csent case. It 
is submitted that he is. The general principle no 
doubt is that a master is not liable to a servant for 
injuries resulting from the negligence of his fellow 
.servant while engaged in the course of a common 
employment; but that rule is subject to the gualiff- 
cation that the master must not have been guilty of 
any personal negligence. JSo iu Tarrant v. Webb, 
25 L. J. 261, C.P., it is laid down that the master is 
bound to use due care in the selection of competent 
servants, and is liable for negligence in employing 
incompetent persons. So in the case of the liartons- 
hill Coal Company v. Reid, 3 Macq. H. of L. 266, it 
is laid down, per Lord Cranworth, that servants 
must be supposed to have the risk of the service in 
their contemplation, when they voluntarily under- 
take it and agree to accept the stipulated remunera- 
tion ; if therefore one of them suffers from the 
wrongful act or carelessness of another the master 
will not be responsible, but that this, however, 
supposes that the master has secured proper servants 
and proper machinery for the conduct of the work. 
So also in Bartonshill Coal Company v. McGuire, 3 
Macq. H. of L. 144, 300, it is laid down that when the 
injury caused by the negligence or unskilfulness of 
a servant is sustained not by the public but by 
another servant acting in the same employment, 
the master is not liable unless there be proof of 
general incompetency on the part of the servant 
causing the injury, or of insufficiency or defective- 
ness in the machinery furnished by the master. In 
the case of Wilson v. Merry, L. Rep. 1 Sc. & Ir. 
App. 827, the accident occurred through a defect 
in the system of ventilation in a mine caused by a 
platform which liad . been erected while the mine 
was being worked under the superintendence of one 
Nasli, who was employed br the reBjiondents for the 
purpose of sinking the pit, and making arrange- 
mmits underground for working it. It was held 
that the master was bound to the sertnnt in the 
event uf his not pmonally superintendia|f nnd 


directing the work, to select proper and competent 
persons to do so. The principle of all the cases is, 
therefore, that the master is bound to use care to 
employ competent workmen, and if he has done so 
he is not liable for damage arising through the 
negligence of one of their number to another* 
Here the boy was incompetent. It is true the roaster 
did not engage him, but it is contended that he 
cannot discharge himself of his duty to take due 
care to employ competent servants by delegating his 
functions in this respect. If he leaves the appoint- 
ment of his servants to a foreman, ho is liable if 
such foreman employs incompetent persons. Even 
if this were otherwise it is submitted that there was 
evidence to go to the jury of the incompetence and 
unfitness of McLaren the foreman. His appoint- 
ment of so manifestly incompetent a person as the 
boy was, is evidence of considerable weight tending 
to show that he was not a fit person to have en- 
trusted to him the whole superintendence of the 
work. 

Kelly, C. B. — I am of opinion that this rule 
should be discharged. The law is well established 
that a servant cannot maintain an action for injuries 
occasioned by the negligence of a fellow -servant in 
the course of a common employment. The plaintiff 
brings this action against the defendant by reason 
of a boy having been employed to act as his as.sis- 
tant, who was incompetent. That boy was employed 
by his fellow servant, and this employment of an 
incompetent person is the breach of duty of which 
the plaintiff complains. It is shown that the plain- 
tiff made a complaint, not to defendant, but to 
McLaren, of the boy’s incompetence, thus showing 
that he recognised him as the person whose business 
it was to engage and discharge the person from 
whose incompetence the accident arose. This is 
really then only a case of one servant sustaining 
injury from the negligence of another. It is said 
that there is a qualification of the ordinary rule to 
this 'extent, viz., that if tne servant complains to 
the master of the incompetence of a fellow workman 
or the unfitness of a piece of machinery, and is 
induced to go on working by a promise that the 
ground of complaint shall be remedied, the master 
may then make himself liable if an accident 
arises from hia neglect to comply with his under- 
taking. But here the only complaint made w’as to 
the foreman. I think the suggested qualification 
of the ordinary rule, if correct, only applies where 
the coirq)laiut is made to the master himself. It 
was urged that the real cause of action was for em- 
ploying an incompetent foreman, but I do not think 
that there was any evidence of that ; the only sug- 
gested cause of action of which there was any 
evidence was employing an incompetent boy. This 
was done by the plaintiff’s fellow servant, and there- 
fore the ordinary rule applies. 

Martin, B. — I am of the same opinion. But for 
the case in the Exchequer Chamber I should have 
thought that this was clearly a case of contributory 
negligence, and that when the plaintiff found that 
an incompetent person was employed he ought to 
have refused to go on until a competent person 
was provided. But after that case I do not wish to 
put my judgment on that ground, but on the other 
ground which has been mentioned by my Lord. I 
recollect the introduction of the doctrine of the non- 
liability of the master for injuries caused by the 
negligence of a fellow servant. I confess I hardly 
understand the exact principles on which it re^s ; 
it is certainly an exception to the general rule, 
samu sort of arguments were used against it that 
Mr. Herschell has used to-day, but it is now clear 
law that in the case of negligence of a person in the 
same employment the master is not liable, and this 
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doctrine has been carried very far indeed. It has 
been put on the ground of a supposed implied con- 
tract; but that seems to me rather fanciful, I 
confess. There are certain exceptions to the rule, 
end it has been contended that it is the master's 
duty to employ competent persons to manage his 
I)usine8s, and if he does not, he must be responsible 
for accidents arising from their incompetence ; but 
it is not alleged in the declaration, or proved that 
this foreman was not perfectly competent; if so, 
his employing an incompetent boy was merely negli- 
gence, and for this the master is not responsible. 

CuANNBLL, B. — I think the verdict was right. 
The general rule is that the master is responsible 
for negligence of his servant in the scope of his 
employment. An exception has been engrafted on 
it in comparatively modern times. An exception 
has been again engrafted on the rule, viz., that the 
master is not relieved from responsibility when it 
is shown that he has been guilty of employing an 
incompetent person, or of other personal negligence ; 
but of this there is really no evidence here. I do 
not throw any doubt on the case of Hoimes v. Clark^ 
but I do not think it clashes with our present deci- 
aion. 

Rule discharged. 


EXCHEaXIRB CHAMBER. 

Boportod by H. H. Hockiko, Esq., Barrister>at>Law. 

Dec. 1, 1869, and Feh. 5, 1870. 

Roberts v. The Burt Improvement Com- 
missioners. 

Contract to erect works — Renunciation— Justification-^ 

Due diligence. 

The plaintiff" contracted to erect certain works hy a 
stipulated day^ and it ^as agreed that the defendant's 
architect should have power ^ if he saw Jit^ to suspend 
the progress o f the works^ or to add to the works ori 
ginally contemplated. Power was given to the d^en- 
doni's ardutect to enlarge the time for completion^ if 
hy reason of any additions to the works originally con- 
iemplatedy or for any other fust cause arising with the 
defendants or their ardiitect, or for certain other 
reasons^ the plaintiff should have heen^ in the opinion of 
the ardiitect, unduly delayed or impeded. Power was 
reserved to the defendants to determine the contract and 
entw^ on the works if the plaintiff did noU in the 
opinion of the defendant's architect^ use due diligence 
and make due progress so as to complete the works by 
the day stipulated. The defendants and their archi- 
tect made considerable delay in Jurnishing the plaintiff 
with the original plans, and they subsequently made 
•consideralde additions to them. The architect did not, 
hiwever, edlarge the time for the completion of the 
works. Before the completion of the works, and before 
the day fixed in the contract for completion, the archi- 
tect reported to the defendants that the plaintiff was 
not using due diligence and making sufficient pro- 
gress, so as to complete the works by the time ori- 
ginal^ agreed upon. 'The defendants accordingly 
gave the plaintiff notice that they determined the 
contract, and Uieg then entered and took possession of 
the' works. 

To an action for refusing to permit the plaintiff to com- 
plete the performance of his contract, and wrongfully 
preventina and dischargina him from completing the 
same and wholly, wron^my and finally renouncing 
the said contract, the defendants pleaded as a justifica- 
tion that Ae plaintiffs was not in the opinion iff the 
arddteU using due mligenec and making due progress, 
so as to conyptete the soorks the day stipulated: * 

JReli (per ETOy, 0, B,, Owamed, R, and BkuMum and 


Mellor JJ,, dissentienlibus, Pigott and Cleasby, BB,% 
reversing the decision of the\court below, that a repUca- 
tion alleging that the architect did not grant an 
extension of iinie, and that the alleged failure of ilw 
plaintiff to use due diligence and make due progress 
was caused by the delays and defaults of the defen- 
dants and their architect, was a good answer to the 
plea. 

This was an appeal from the decision of the Court 
of Common Pleas. 

The pleadittgs will be found fully set out in the 
report of the case in the court below (21 L. T. Rep* 
N.S. 173). 


Manisty, Q.C. (R. G. Williams with him) for the 
plaintiff. 

a 

HoVeer, Q.C. (CAos. Russell witbhim) for the defen- 
dants. 


The arguments were the same as in the court 
below. ^ 


Cur. adv. vult. 


Feb. 5— Kelet, C.B. — I now proceed to deliver the 
judgment of my brother Channelland myself. In this 
case we should have been content to have simply 
adopted the judgment of my brother Blackburn, in 
which we in substance concur, and observing that, 
inasmuch as it is admitted on the record that the 
alleged failure by the plaintiff to use such diligence 
and to make such progress as to enable him to com- 
plete the work by the day specified, was caused by 
the failure of the defendants and their architect to 
supply plans and set out the land necessary to 
enable the plaintiff to commence the work, the rule 
of law applies, which exonerates one of two contract- 
ing parties from the performance of a contract 
when the performance of it is prevented and ren- 
dered impossible by the wrongful act of the other 
contracting party. But, inasmuch as the argument 
for the defendants and the judgment of the court 
below assume that, by the terms of the contract, 
the architect had power to determine whether the 
delay of the plainti^ to proceed with the works, so 
as to complete them by the day specified, had or hud 
not been caused by the failure of the defendants to 
supply the necessary plans and set out the land ; 
and, further, that that power was conferred upon 
him by the 24th clause, it becomes necessary to con- 
sider the real meaning and effect of that clause, 
which we think will be found to confer no such 
power, and to have no operation whatever upon the 
real question in this case. The record shows that 
the plaintiff contracted with the defendants to erect 
certain buildings upon their lands, the defendants 
sotting out the land and supplying plans for that 
purpose ; and that, before the plaintiff could com- 
mence the execution of these works, the defendants, 
under the 27th clause of the conditions appended 
to the contract, entered upon and took ^sses- 
aion of the works, and refused to permit the 
plaintiff to proceed with the performance of his con- 
tract ; and he alleges that he has thereby lost large 
profits, which be would have acquired by the execu- 
tion of the works. The defendants pleaded a justifi- 
cation under the before-mentioned 27th clause, 
alleging that the plaintiff failed in the due perform- 
ance of certain parts of the undertaking, and did 
not, in the opinion and according to the determina- 
tion of the architect, exercise due diligence and 
make such due progresa aa is profided in .the 27th 
clause, aud as would have eeabkd the works to be 
effectually and efficiently completed at the timcL 
and in the manner provided by the agreement ; and 
thereupon the defendante gave notice to the plaintiff 
under the danse in question, that th^ determined 
the contract) and would proceed to carry on the 
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worics themselves. To this the plaintiff has replied the hardship upon contractors of clauses, however 
that his alleged failure and non-exercise of due dili- oppressive, which are sometimes and indeed most 
gence and not making such due progress, were commonly introduced into agreements of this- 
caused and occasioned the delay and default of nature ; but we must take care also not to add to 
the defendants and their architect, in supplying plans their severity, and to the injustice which they are 
and drawings, and in setting out the lands and de- often the means of indicting upon a contractor, by 
fining the roads, and giving such particulars as imagining stipulations which are not to be found in 
would enable the contractor to commence the the contract, and which the parties have never 
works. There are two other replications, which entered into or contemplated. Where then is this 
from the view we take of the case, become imma- power to be found ? The contract is wholly silent 
terial, and which need not be further noticed. To on the point. The 27th clause gives the architect 
the above replication there is a demurrer and two the power to determine whether the plaintiff has 
rejoinders, to the effect that the non-exercise by the used due diligence and made due progress, but not 
plaintiff of such due diligence, and the not making such whether his failure to do so has been caused by the 
due progress, “ were not in the opinion and accord- wrongful act or default of the defendants. It must 
ing to the determination of the architect, caused therefore be by the 24th clause, if at all, that the 
and occasioned by the acts and orders, or by the power is conferred. Now, when we look to this 
negligence or defaults of the defendants or their clause, we find that it is simply this — if, from any- 
architcct and further that the said opinion and one of a number of causes, the plaintiff shall, in the 
determination of the architect were formed after due opinion of the architect, have been unduly delayed 
consideration of the facts and circumstances relating or impeded in the completion of his contract, the 
to such failure. And to these rejoinders there is architect may grant an extension* of time for its 
also a demurrer. We are of opinion, looking to the completion. It is remarkable that it is nowhere 
whole record, that the single question which arises averred, that he was even applied to by either party 
is, whether, by the terms of the contract, if a delay for an extension, or took into consideration, of his 
shall take place on the part of the plaintiff, own accord or otherwise, whether he should grant 
which, in the opinion of the architect would an extension. But, under whatever circumstances 
disable the plaintiff to complete the works, it may be imagined that he proceeded to act upon 
by the 2nd Oct. 1865, but that delay is caused by a the clause, the words of it are plain and clear. If 
breach of contract on the part of the defendants in he had been of opinion that the plaintiff had been 
not supplying plans or setting out the land upon unduly delayed, he might have granted an extension; 
which the buildings are to be erected, the architect but then the contract must have continued in 
has power to determine that the delay was not so force, the plaintiff must have proceeded with 
caused by the defendants, and so, whatever may be the works, and the defendants could have had no 
the truth of the case, enable the defendants to put power to put an end to the contract. If, on the 
an end to the contract, and enter and take posses- other hand, the architect had not been of opinion 
sion of the plaintiff's materials, under 'the 27th’ that the plaintiff had been unduly delayed, the con- 
clause. If the contract has conferred such a power ditions had not been performed, the event had not 
upon him, it may be that the rejoinders sufficiently occurred, upon which alone he had power to grant 
allege that he has exercised it, and determined an extension, or do any other act, he would have 
against the plaintiff. But if he has no such powef, been functus officio^ the clause would have had no 
it seems to us beyond all doubt that the well-estab- operation, and he had no power to do anything at 
lished rule of law, contended for by the plaintiff, all. The clause contains no provision as to what 
applies to this case, viz., that the plaintiff’s breach may be done or not done, or as to any consequence 
of contract is excused by reason o4 its having been resulting from the architect not being of opinion that 
caused by the defendants’ breach of contract, and the plaintiff had been unduly delayed, which state 
that the defendants cannot therefore acquire, by of things might have existed without the architect 
means of their own wrongful act or default, the having ever taken the question into consideration 
right to enforce the provisions of the 27th clause, at all. Still less does it provide for any conse- 
The contract provides that, if the plaintiff shall not, quences to follow from the architect having formed 
in the opinion of the architect, make due progress, an opinion that the plaintiff had not been unduly 
t^e defendants may determine the contract ; and delayed, and it is almost unnecessary to add that a 
the defendants allege that the plaintiff did not, in .power which is in effect to inflict a heavy penalty 
the opinion of the architect, make such progress, upon one of two contracting parties, must be created 
The plaintiff replies that he was prevented from in clear and unambiguous terms, or must arise by 
making such progress by the breach of contract of necessary implication. The plaintiff, after having 
the defendants. Thus, the contract primA facie en- expressly averred in his replication that his alleged 
titling the defendants to put an end to it, the law default had been caused by the wrongful acts or 
says, that the defendants having themselves pre- defaults of the defendants themselves, and this 
vented the plaintiff from making such progress, the averment not haying been traversed by the defen- 
defendants shall not take advantage of their own dants, but the rejoinders merely alleging that the 
wrong, and put an end to the contract under the plaintiff’s default had not, according to the deter- 
27th clause. Now the replication directly av^ mination of the architect, been caused by the 
that the defendants have prevented the plaintiff defendants’ wrongful act or default, we are of 
from making the required progress. And this the opinion that the architect, having no power under 
defendants do not deny, but they rejoin, that the the contract to bind the plaintiff by any such 
defendants have not, in the opinion and according to determination, the rejoinders are no answer to the 
the determination of the architect, prevented the replication, and that the rule of law relied upon by 
plaintiff from making due progress. This raises ' the plaintiff is applicable to this case ; that the 
the question, whether the effect of the contract defendants cannot take advantage of their own 
is to confer a power upon the architect to 4Bter* wrong, and that they had consequently no power to 
mine, and to bind the plaintiff by his determination, determine the contract under the 27th clause. The 
that the defendants htfl>e not by their own wrongful plaintiff is, therefore, entitled to maintain this 
act or default prevented the plaintiff from proceed- action, and the judgment of the Court of Common 
ing with the works, though, in truth and in fact Pleas must be reversed 
they have so prevented him. Now, in considering 

this question, we agree that we are not to assume a BLACij;;ptrRir, J. delivered the judgment of hin^^ 
jurismetion which we do not-possess, to mitigate i self and Mellor, J[.— The' questions in tms cate 


134-voi, XXII., 1X.S.-JREP0RTS. THE LAW TIMES fMaroh 20, is70. 

Ex. Ch.^ » Roberts v. The Burt Improvement Commissioners. [Ex-Ch. 


are raised by demurrers to the second, third, 
and fourth replications to the third plea, and 
to the second and third rejoinders to the second 
replication to the 'third plea. The Court of Cbna- 
mon Rleas has given judgment that all three repli- 
cations are bad in substance, and that both the 
rejoinders are good in substance. I agree with them 
in thinking that the third and fourth replication are 
bad in substance, but I have come to the conclusion 
that the second replication is good in substance, 
and the two rejoinders to it bad in substance, and 
consequently that the judgment of the court below 
ought so far to be reversed. The question depends 
entirely on the true construction of the contract 
which is set out in the declaration. By that con- 
tract, the plaintiff, a contractor, agreed to execute 
certain works described in a specification, for the 
sum of 9767/., according to the terms and conditions 
in the specification contained. Such of the condi- 
tions as are material, are set out in the declaration. 
The 3Gth is that if the works are let in one contract, 
the whole is to be completed on or before the 2nd 
Oct. 1868. . The 4th condition gives power to the 
architect (employed by the commissioners), to alter 
the specification and plans, and to order any further 
works not contemplated by the specification and 
plans. It was of course contemplated by the parties 
that this power would be exercised in a reasonable 
manner ; but it is quite unlimited in its terms, so 
that it is in the power of the architect under the 
contract, to increase the quantity of ^he works 
without limit. The contractor, if he so pleased, 
might bind himself to execute whatever the archi- 
tect might require before the 2nd Oct. 1868; but 
unless the intention so to bind himself appears, the 
implied contract would be that he should have a 
further reasonable time to execute such additional 
works as might be required. No question, however, 
is now raised as to any extra works ordered ; and it 
is, therefore, unnecessary to express any opinion as 
to what the contract is as to these. The contractor, 
idso, from the nature of the work, could not begin 
bis work until the commissioners and their archi- 
tects had supplied plans, and set out .the land, and 
given the necessary particulars ; and, therefore, in 
the absence of any express stipulation on the sub- 
ject, there would be implied a contract on the part 
of the commissioners to do their part within a 
reasonable tim.: ; and if they broke that implied 
contract the contractor would have a cause of 
action against them for any damages he might sus- 
tain, and the commissioners would be precluded 
from taking advantage of any delay occasioned by 
their own breach of contract ; for it is a principle 
very well established at common law that no person 
can take advantage of the non-fulfilment of a con- 
dition the performance of which has been hindered 
toy himself (Com. Dig. “ Condition” L.), and also that 
he camiot sue for a breach of contract occasioned by 
his own breach of contract ; so that any damages he 
would otherwise have been entitled to lor the breach 
the contract to him would immediately be re- 
coverable back as damages arising from his own 
breach of contract. These principles have been 
applied to contracts very analogous to the present 
in the cases of Holme v. Guppy^ 3 M. & W. 387 ; 
SuseeU v. Ha Bandeira^ IS C. B., N. S., 149 ; and 
Wesittfood V. TAe Seiretary of State for India^ 
7 L. T. Bep. N. S. 736, and 1 New Rep. 262, which 
were cited by, Mr. Manisty on the argumrat in the 
court below, and also before us ; and I do not 
understand the Court of Common Pleas to question 
tile' piin^j^es or the authority of these deci- 
sions. But it is obvious that, under a contract 
containing such stipulations^ it would be very 
unlikely that the stipulation requiring the works 
to toe completed toy a -particular day should be 
effectual, anddn pnwtouse tiie parties might make 


stipulations to fix and ascertain the additional time 
to be allowed, without leaving it open to a jury to 
dotcrniine what is reasonable. The court below liave 
thought that the parties indhis case have agreed to 
make the architect the sole and exclusive judge of 
what additional time should be allowed in case the 
contractor was delayed either by having additional 
works put upon him under the contract, or in con- 
sequence of breaches of contract on the part of the 
commissioners ; and also have made him, and him 
^onc, the judge to determine whether there has 
been any breach of contract on the part of the com- 
missioners. We agree, that, if the parties have so 
contracted, the court cannot inquire whether this is 
a prudent engagement on the part of the contractors, 
but we thiuk that, where the effect of giving such a 
construction to the contract would apparently be to 
put one party completely at the mercy of the other, 
we ought not to give that coqptruction to the con- 
tract unless the intention is pretty clearly expressed. 
It is not to be inferred that one party meant to bind 
himself so very stringently unless it is so stated, 
and the commissioners ought to have taken care to 
select words which the contractor could not mis- 
apppehend, if such was the object. In the present 
case, the portion of the contract which is relied on 
as expressing such, an intention is the 24th condition 
which is as follows : — “ Provided always that if by 
reason of any additions to or enlargements of the 
works (which additions or enlargements the said 
architect is hereby authorised to make), or for any 
other just cause arising with the said burial board, 
with the said architect or his clerk, assistant, or in- 
spectof, or in consequenceof any unusual inclemency 
of weather, or for want or for alleged want or defi- 
ciency of any orders, drawings or directions, or by 
reason of any difficulties, impediments, obstructions 
oppositions, doubts, disputes, or differences, what- 
soever and howsoever occasioned, the contractor 
shall, in the opinion of the architect, have been 
unduly delayed or impeded in the completion of his 
contract, it shall be lawful for the said architect to 
grant from time to time by writing under his hand 
such extension of time, and to assign such other 
day or days for^ completion as to him may seem 
reasonable without thereby prejudicing, or in any 
manner affeetjpg the validity of the contract or the 
sufficiency in the tender, and any and every such 
extension of time shall be deemed to be in full com- 
pensation, and satisfaction for or in respect of any 
and every actual and probable loss or injury sus- 
tained or sustainable by the said (Contractor in the 
I premises, and shall in like manner exonerate him 
irom any claim or demand on the part of the said 
burial board, for or in respect of the delay oc- 
casioned by the (»use or causes in respect of which 
any and every such extension of time shall have 
been made, but not further or otherwise, or for or in 
respect of any delay contained beyond the time 
mentioned in such writing or writings resprotively.” 
It is to be observed that in the recital with which 
this condition begins, no distinction is made between 
deUys arising from additions which are authorised 
by*he contract, delays arising from unusual incle- 
mency of the weather (a risk which the contractor 
has already taken on himself, though it might give 
rise to a claim in mueri<»rdiam), and delays arising 
from breaches of contract or alleged breaches of 
contract on the part of the commissioners for which 
the contractor would have a right to recover 
damages. In either cas^ it is provided that it shall 
be lawful for the^ architect to grant an extension 
of time ; but it is neither said that the architect 
must give It, which, in case the delay was 
from the inclemency of the weather, would not 
be reasonable, nor that the cimtractor must ac- 
cept whatever extension of time the architect is 
pleased to give in full satisfaction of his claim 


Mar<di u, 1879.1 THE LAW TIMES JREPOnrS.-yoi. xxil, n.s .-1 35 

Ex. Ch.J Robbets r. The Burt Impbovbmbnt Comhi98iokbrs. [Ex. Ch 


for damages, which^ if the delay arising from 
the fault of the commissioners was great, and the 
damages consequently heavy, might be very un- 
reasonable. It is true that if both parties bad con- 
fidence in the architect they might trust him with 
the power to bind both parties ; but I cannot find 
any intention expressed to bind the contractor to 
abide by his decision. It seems to me that the 
meaning of the condition is, that the architect shall 
have authority to bind the commissioners by grant- 
ing an extension of time, and that if he does so bind 
them and the contractor accepts it, it shall be taken 
as full compensation for any damages sustained. 
If more was intended, which however I cannot 
think, it seems to me clear that it has not been ex- 
pressed. At all events there is nothing stipulating 
that the contractor shall have no remedy for any 
breach of contract on the part of the commissioners, 
where the architect ha» not thought fit to extend 
the time. The court below have ascribed to the 
architect a more extensive authority than, as it 
appears to me, they were warranted in doing. 
The error into which they appear to have fallen is to 
be found in the statement of Willes, J. in his 
judgment, of the effect of the matters stated 
in the replication in question, in which he 
is reported to have said that they were “ in 
truth matters which the architect ought to have 
taken into his consideration in determining whether 
there should be an extension of the time, and there- 
fore also in determining whether the plaintiff used 
due diligence.” This appears to us to be founded 
on a misconception of the effect of the 24tlii clause 
of the contract for the reasons before stated. If 1 
am right as to the true construction of the contract, 
the decision of the demurrers follows clearly. The 
second replication confessed that, as is alleged in 
the third plea, there was such delay ; that, in the 
opinion of the architect, the works could not be 
completed in the stipulated time, so that under the 
27th condition the defendants were prima facie 
entitled to put an end to the contract, but it avoids 
this by averring that this delay was occasioned by 
the defendants’ own breaches of contract, and con- 
sequently that, on the principle befere stated, the 
defendants cannot take the advantage of the delay 
thus occasioned ; and unless the contract bears the 
construction put upon it by the court below this is a 
good avoidance. The two rejoinders to this replica- 
tion would be good if the parties had agreed 
that the architect should be the sole judge whether 
there had been a breach of contract on the part of 
the commissioners occasioning delay ; but if we are 
right in the construction of the contr&ct, there is 
nothing to this effect in it, and consequently these 
two rejoinders are bad. The third and fourth replica- 
tions are based o i the supposition that there is a 
stipulation in the contract that the architect should 
grant further time when it is reasonable, or, at 
least, when he thinks it reasonable, even though 
the delay may have been occasioned by the incle- 
mency of the weather ; but I find no such stipulation 
in the cirntract, and consequently agree with the«| 
Cjpurt below in tihinking those two replications bad, 

CiBASBY, B. delivered the opiniem of Figott,B.J 
and himself. — ^Tfaie is an action .to recover damages 
which t^e '^aiiitiff alleges he has sustained by reason 
of the defendants jnseventing him from com(4etiiig 
a contraict which he had entered Into with them for 
erecting certain boundary walls and other buildHigs. 
The declaration, after setting out the contract,, 
alleged that the plaintiff 'liad performed all condi- 
tions to entitle him to complete the contract, but 
that the fiefeodairts wrongfully prevented the 
pUuntiff from completing the same, and renounced 
the contract on their part. The defendants by th^ 
third plea justify itaviiiv done so under a ’dause In 


the STOcificatioD (which forms part of the contract); 
by which they are entitled to determine the contract 
by notice in writing, and to enter and take posses- 
sion of the plant, &c., in case the plaintiff shall not 
in the opinion and according to the determination 
of the architect, exercise due diligence and make 
such progress as will enable the works to be com- 
pleted efficiently and effectually within the time 
agreed.^ The plea then alleges that, according to the 
determination of the architect, the plaintiff did not 
exercise due diligence and make such due progress, 
and, after setting out the notice in writing, justi- 
fies the act* complained of. To this plea there are 
several replications. The second replication alleges 
that the architect had not granted any extension of 
time for the completion of the contract, and that 
the alleged failure of the plaintiff to make due pro- 
gress was caused and occasioned by the delay and 
default of the defendants and their architect in sup- 
plying plans and drawings, and in setting out the 
lafids and in defining the roads, and in giving in- 
structions so as to enable the plaintiff to commenco 
the works, and not otherwise. There is a demurrer 
to this replication, upon which the principal ques- 
tion arises : but there are also two rejoinders to it 
which are also demurred to. The effect of both 
is, that, according to the opinion and determination 
of the architect, the undue delay of tl'ie plaintiff 
was not caused by the acts or defaults of the de- 
fendants. The question which arises upon the 
pleadings is, whether it is a good answer to a plea 
setting up tho authority of the defendants to put an 
end to the contract upon the determination of the 
architect that the plaintiff is not exercising due 
diligence and making such progress as will enable 
the works to be completed efficiently by the time 
agreed, to reply that the defendants and their 
architect had themselves been guilty of delay on 
their pait in providing plans and setting out the 
ground, and had so caused the delay and want of 
progress on the part of the plaintiff. This dependa 
upon the proper construction of the contract ; and, 
to arrive at that, we must consider what the subject- 
matter of the contract is, and what are its terms. 
Th3 defendants are a public body, the Buiy Improve ' 
ment Commissioners; and, being also a burial 
board, were about to inclose a cemetery with 
boundary walls, and to erect chapels and other 
buildings ; and the plaintiff, being a builder 
entered into the contract stated in tlie dc» 
claration, which bears date the 2nd Oct, 1861^ 
by which be agreed to execute the worl » 
for the sum of 97fi7/. within the time and according 
to the plan and in the manner stated in the specifi- 
cation. The important clausee of the specification 
form part of the declaration, and from them it 
appears that the works were to be executed Record- 
ing to certain plaPji and drawings which were 
annexed to the specification, that additions and 
omissions were not to annul ^e contract, but that 
they should be added to or deducted from the con- 
tract price by the architect; and clause 4 the 
architect is to be.at liberty to give fresh drawings, 
and so to vary the mode in which the work is to be 
done, and afee.to order further works not comprised 
in the contract to be executed,, and works comprised 
In it to be omitted ; and the ffiaintiff was to furnish, 
on signing the c<mtraet, a scoediile of prices for the 
purpose of esfimating the value of additions and 
deductions. There is by clause 24 a provision 
enabling the architect frotn tHne to time, foe certahl 
•pecified causes, by wiitmg under his hand, to ex- 
tMd the time for completing the works. This claure 
wfit be. afterwards more particularly adverted tc. 
The 27th clause is the Important one upon whicn 
the mestion in this case -tmnsu It is obidous, firotn 
the nature of tho wodts contemplatod tj the eor« 
tract, that it was essential that the defendant Should 
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have some means of insuring the completion of the 
works at or about the time agreed. It would not 
have been sufficient for them to have an action for 
the delay, or even an action for agreed |)enalties for 
delay ; what they required was the specific perform- 
ance of the thing itself ; otherwise, the works might 
be delayed indefinitely, and no legal redress would be 
adequate. In order to insure this, the 27th clause is 
inserted, as is not unusual in works of a public 
nature. By that clause the defendants are autho- 
rised in certain events to put an end to the contract 
by notice in writing, and to enter u^n and take 
possession of the works and materials upon the 
ground, and plant, and to use or sell them as their 
own property. In connection with this it is proper 
to bear in mind that by the 28th clause provision is 
made for the completion of the works by the defen- 
dants themselves, and for the payment to the plain- 
tiff for all work actually done when possession is 
taken, as well as for the value of the materials, im- 
plements, and tools provided by the contractor and 
taken to by the burial board ; so that the 27th 
clause, for determining the contract, the necessity 
for which we have pointed out, is thus deprived of 
its apparently penal character. The events under 
which the defendants are entitled to put an end to 
the contract are various — the bankruptcy of the 
plaintiff, aAd events of that nature ; and then follow 
the words which give rise to the present question, 
viz , in case the contractor shall not, in the 
opinion of and according to the determination 
of the architect, exercise due diligence and 
make such due progress as would enable the 
works to be effectually and efficiently completed 
at the time and in the manner aforesaid.” The 
object of wording the clause in this way, and making 
the determination of the architect the test, is obvi- 
ous. The putting an end to the contract, and seizing 
the property of the contractor, is an act involving 
serious consequences, as this case shows ; and there- 
fore it is essential to ascertain beforehand the 
existence of the state of things upon which the 
right depends. If the right to enter depended only 
upon the default of the plaintiff, the plaintiff would 
probably deny the default, and there would be a 
resistance and conflict when the entry was made ; 
and therefore provision is made for placing this 
matter upon the footing of an ascertained fact : and 
the determination of the architect that the con- 
tractor is not making due progress is to entitle the 
defendants to take possession and complete the works 
themselves. The result of this consideration of the 
contract is to satisfy us that this term is an essential 
part of the contract as long as the contract subsists, 
and is being acted on, and that it cannot under any 
circumstances be struck out of it. To strike it out 
would be making a new and different contract ; and 
if it remains a part of the contract, it follows that 
it is lawful to act upon it. That being so, there is 
no doubt— as appears, indeed, by the declaration — 
that the plaintiff was executing the works under the 
contract as originally entered into ; it was subject 
to this right of the defendants, and the plea shows 
that the determination of the architect had been 
given, and due notice of it in writing ; and there- 
fore the act complained of is well justified. The 
replication is insufficient because it does not show 
that this clause was not in operation, and could not 
be legally acted on. It alleges in substance that 
there bad been some default in the defendants and 
in the architect in providing plans, defining roads. 
&C., and that this defahlt had caused the plaintiff to 
be behind. It ought not to be lost sight of that the 
defaults specified are not wrongful acts of the de- 
fendants themselves ; such, for instance, as keeping 
the j^ntifl out of the possession of the land ; but 
they are more properly neglects of duty on the part 
of the architect, as will be more particularly pointed 


out hereafter. This might have been a good repli- 
cation, if the plea had been founded on the actual 
neglect and delay of the plaintiff ; but the plea is 
equally good,, whether there had or had not been 
actual neglect and delay on the part of the plaintiff 
— the parties having agreed that the determination 
of the architect shall settle that matter, so as to bar 
the inquiry into the actual fact. It would clearly be 
no answer to this plek to allege that there had in fact 
been no want of due diligence or of making due pro- 
gress. A very little consideration will show how 
difficult, almost impossible, it would be for a judge 
and jury to master a multitude of plans and 
drawings and voluminous specifications so as 
to arrive at a satisfactory conclusion, or even to 
investigate such a matter. The difficulty would 
only increase the expense of the attempt, which 
would nevertheless be soon given up. The archi- 
tect, who prepared the plan»and specifications, and 
who knows what was to be done in the first in- 
stance, what had been done, and what remained to 
be done, and who had watched tiiroughout the pro- 
gress of the works, and been in constant commu- 
nication with the builder, is the only person capable 
of determining such a matter ; and the parties have 
therefore agreed to be bound by his determination. 
If the plea had been founded upon the actual neg- 
lect and delay of the plaintiff, so as to make that a 
fact to be tried by the jury, as the claims for 
penalties would have been under the 29th clause, 
then the case of JBobne v. Gupptf, 3 M. & W. 387, 
and other authorities to the same effect referred to 
in the argument, which indeed only apply a maxim 
of the common law, would have applied. The 
plaintiff might have answered, *‘You caused this 
by your own default and the whole matter must 
have gone to the jury. But you cannot say that 
the determination of the architect that the plaintiff 
was not proceeding so as to complete the works 
effectually and efficiently, was caused by the default 
of the defendants ; and the replication is not so 
shaped as to do so, and therefore that determina- 
tion remains unanswered. If in fact the defendants 
had refused to perform any conditions precedent to 
the plaintiffs* proceeding with the contract, nuch, 
for instance, as giving possession of the ground, the 
plaintiff would have been entitled to throw up the 
contract and to recover his damages ; but if he 
afterwards proceeds with it, he waives this so far 
as it is a condition precedent, and, even in that case, 
which, as will appear hereafter, is very different 
from the present, he must proceed upon the whole 
contract, retaining of course any right of action to 
recover damages, if there has been a breach of the 
contract on the part of the defendants. It must be 
borne in mind that this is not a case of cross money 
claims. What the defendants claim is, the right 
to have the works completed specifically ; and there- 
fore the conclusion cannot be infiuenced by the con- 
sideration of avoiding circuity of action. The repli- 
cation now under consideration also alleges that the 
architect also granted no extension of time for the 
completion of the contract. It appears to us, how- 
ever, that the reasons above given are equally 
applicable. The question is whether, as the con- 
tract proceeded, the 27th clause, I mean that part 
which we are now, considering, was in operation. 
By the contract the works are all to be completed 
by the 2nd Oct. 1868 ; but the architect may extend 
the time for specific reasons. If he does not, it can 
hardly be contended that the builder could throw 
the contract up; and, if he does not throw it up, 
but proceeds with i<^ the contract must remain, and 
with it the 27th claiuse. The (>laintiff by his decla- 
ration relies upon the entire original contract as 
the foundation of his claim. It certainly does 
not appear to us that the refusal to extend the 
time could be regarded as having the effect 
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of striking out of the contract either the time 
within which the contract was to be completed, 
or that part of the 27th clause which we are con- 
sidering. Might it not be said with equal force 
that, if there was an insufficient extension of the 
time, the same consequences would follow ? If, for 
instance, it was said that the plaintiff was delayed 
two months, and the architect only extended the 
time one month, it could hardly be said that if a 
jury thought there had not been a sufficient exten- 
sion of time, the defendants were under such an 
agreement to lose the whole benefit of this clause, 
which enables them to complete the works in time, 
if the plaintiff does not. But, further, when the 
matter is looked into, the alleged defaults are in 
reality not defaults of the defendants themselves, 
but of the architect. And, though the replication 
speaks of the defaulJts of the defendants and the 
architect, yet, if the matters complained of come 
within the province of the architect, and not of the 
defendants, the adding the word defendants ” in 
the replication can make no difference. The alleged 
defaults consist of not providing plans and drawings, 
not laying out the ground, not defining roads, and 
not giving instructions. These were matters to be 
done by the architect, and not by the defendants. 
The builder was under no obligation to execute 
plans and drawings provided by the defendants, or 
to attend to their instructions. From the time when 
the contract was executed, the plaintiff having of 
course licence and permission to go upon the land 
for all the necessary purposes, the defendants them- 
selves had nothing more to do except to pay the 
regular instalments upon the certificates of the 
architect. There were lodges and several other 
buildings to be executed ; and no doubt it was the 
duty of the architect to lay out the ground where 
each building was to be placed, and also to give 
drawings shoeing the manner in which the various 
parts of the work were to be done, and, as the 
builder had some work to do in connection with the 
roads, to define the lines of the roads and give all 
necessary instructions. These matters were not 
all to be done at the same moment^ but some at first 
and others as they were respectively wanted, and 
must be matters, as we cannot help thinking, more 
or less in the discretion of the arbitrator as to the 
time when the several works are to be proceeded 
with. In carrying into effect a work of magnitude 
like this, some irregularities would probably occur. 
The architect complains of the want of progress, 
and the builder of the want of instructions and 
plans. But can the common law maxim that a man 
shall not take advantage of his own wrong, or 
complain of a breach of contract which he has 
himself caused, be applied to the dilatoriness of the 
architect who is intrusted by the agreement of both 
parties with a complete discretion as to all matters 
connected with the contract? The 3rd clause in 
effect gives him an unlimited discretion as to allow- 
ance for extras. He may, among other things, by 
the 4th clause vary the instructions as to the 
manner of executing the work and order any addi- 
tions, being himself the judge whether any exten- 
sion of time under clause 24 shall be given. He 
may by the 22ad clause, without any recompense, 
claim, or demand, stop the works for such time 
as he thinks proper, and impose upon the builder 
the expense of preserving the work during the 
interval and making gooq any damage ; and it is 
entirely in his discretion whether he will grant any 
extension of time under the 24th clause or not. This 
clause was, no doubt, chie^/ intended to provide for 
the case of a frost making it injurious to proceed 
with the work while it lasted ; but still it leaves 
this, which might cause a greater or less delay, 
entirely in the discretion of the architect. And, 
finally, not to mention other matters, he is by the . 


84th clause made sole and final judge of all die 
putes which can arise between the builder and the 
employers ; and, in order to prevent the possibility 
of litigation, it is agreed that he is not to be re 
quired to answer or explain any matter connected 
with any certificate or award, or to give reasons or 
grounds for any determination. Having regard to 
the powers given to him, and the obvious object of 
making his determination binding, it does not appear 
to me to be reasonable to make the validity of his 
determination depend upon the opinion of a jury 
whether he has himself been guilty of undue delay. 
It would, in effect, be making a new contract, by- 
adding a proviso or condition ; for the 27th clause 
provides that the architect himself shall not not have 
been guilty of delay in providing plans, &c. ; and 
such a proviso would be a contradiction to the whole 
spirit of the contract, which is to make the determi- 
nation of the architect conclusive and not open to 
question. If the view now taken of the effect of the 
replication be correct, and the default set up is t^t 
of the architect, whose conduct the defendants can- 
not control, Holmev. Guppy (sup. \ and the other cases 
referred to do not apply, and the objection made to 
the validity of the architect’s determination alto- 
gether fails. There is another distinct ground upon 
which the second replication, which we are consider- 
ing, is defective. The determination of the archi- 
tect, upon which the plea is founded, is not a 
determination only as to the time in which the 
works will be completed, but as to the manner— as 
to their being efficiently and effectually completed ; 
and, as I have before pointed out, the architect is 
not to give his reasons or grounds for any»determina- 
tion. It is quite consistent with the determination 
of the architect, as set forth, that though, very pro- 
perly in the words of the 27th clause, it was really 
founded upon this, that, though the works could be 
completed by the time, they would be done so badly 
as to require to be pulled down. The replication 
gives the go-by to this, and assumes that the deter- 
mination is only as to the time : it then gives what 
I have submitted is an imperfect answer as to the 
time, but is no answer at all to the other matter in- 
volved in the determination ; for, how could it 
possibly be said that the delay of the architect in 
providing plans, &c., caused the works not to be com 
pleted efficiently and effectually?^ For the abore 
reasons we think the third plea is good, and the 
second replication to it bad, and it is unnecessary to 
consider the rejoinders. But we by no means say 
that, if the second replication to the third plea 
could be read in any way as a primd facie answer to 
it, the rejoinders would not be good answers to the 
replication. The third rejoinder in reality only 
states what ought to be assumed to be the case, 
viz., that the determination of the architect was 
formed upon a hona fide consideration of all the cir- 
cumstances. It is a mistake to suppose that, because 
the plaintiff was not in fact making the requisite 
progress, the architect, as a matter of course, was 
bound to give his determination so as to entitle the 
defendants to enter. Before giving out his determi- 
nation, he ought, being final judge in the matter, to 
consider all the circumstances connected with the 
defective progress ; and it appears by the rejoinder 
that he did. With regard to the third and fourth 
replications to the second plea, we are of opinion 
that they are clearly bad. They are not 
founded upon any default of the defendants, 
but upon some of the events mentioned in the 
24th mause as having happened so as to make it 
the opiniim of the architect that the plaintiff had 
been unduly 'delayed, and mo authorise him to ex- 
tend the time ; and it then alleges that the amhi- 
secc had not extended the time. This determluaBon. 
of the architect not to extend the time though he 
had authority to do so, cannot make the 27th clause 
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inapfJicable, so as to deprive the defendants of the 
benefit of it. In our opinion, the judgment of the 
court below in favour of the defendants upon all the 
demurrers ought to be affirmed. 

Judgment reversed. 

Attorneys for the plaintiff, Shaw and Tremetlen • 
Attorneys for the defendants, Gregory, Roweliffes, 
and Rawle, 

STAFFORDSHIRE LENT ASSIZES. 

iit'portoil by John Rose, Esq., Barristor-at-Lnw. 

CROWN COURT. 

Friday, March 18. 

(Before Lush, J.) 

Reg. V. John Stoke Thomas. 

Misdemeanor under the Debtors* Act 1869 — 62 33 

-Viet, c. 62, s. 11, sub-sect. 16—Fvidence — Costs. 

Dy the Debtors* Act 1869, s. 11, it is enacted that “ Any 
po'son adjudged bankrupt . . . shtdl ... be 

deemed guilty of a misdemeanor, and on conviction 
thereof shall be liable to be imprisoned for any time 
not exceeding two years, with or without hard labour, 
if (sub-sects 16) within four months next before the 
presentation of a bankniptcy petition against him, or 
the commencement of the liquidation, he, being a 
tradei', pawns, pledges, or disposes of otherwise than 
.in the ordinary way of his trade, any property which 
he has obtained on credit and has not paid for, unless 
the Jury is satisfied that he had no intent to defraud,** 

A grocer obtained goods of his trade upon a edit. Soon 
after receiving them and before they were paid for, he 
executed a bill of sale in favour of his sister who 
lived with him. This hdl of sate, which was given in 
consideration of a debt owing from him to his sister, 
passed away all- his stock-in-trade and effects what- 
soever, including the above mentioned unpaid-for 
goods. 

Elavil^ been made bankrupt, he was indicted for mis- 
demeanor under the foregoing section of the Debtors* 
Act 1869. 

Held, that the production of the adjudication under the. 
seal of the court was sufficient evidence of the bank- 
ruptcy. That disposing of the goods by bill of sale 
was not disposing of mem in the “ gretinary way of 
trade;** and therefore that as property which the 
prisoner Jiad obtained gn credit, and luxd not paid for, 
had ^ passed by the bill of sale, he came within the 
section, unless he had no intent to defraud. But that 
assigning the whole of his property to one avditor, 
reserving nothing for the others, showed an intent to 
defraud. 

Where the prosecution of a bankrupt under the Debtors* 
Act 1869 is not ordered by any court, the judge at 
the trial has no power to allow the costs of the 
prosecution. 

^n>e prisoner was indicted for misdemeanour, 
under 82 & 38 Viet. c. 62 (The Debtors’ Act 1869), 
M. 1 1 and 18. 

The iodictment alleged that on the 28th Feb. 
1870, a petition in bankruptcy was presented, and 
on the. 9tb March 1870, John Stone Thomas (the 
prisoner) was adjudicated a bankrupt in due form 
of law. 

It contained six counts. The first and second 
counts were framed upon sub^sect. 14 of sect. 11 of 
The Debtors’ Aet 1869. 

The third count, framed upon sab>sect. 16 of sect. 
11, charged that the said John Stone Thomas, 
widUn fonr months next befewe the presentation of 
such petittOD, to wit, on the I9th Feb. in the year 
aforesaid, being then a trader, unlawfully did dis- 


Stone Thomas. [Staffobd Assizes. 

pose of, otherwise than in the ordinary way of his 
trade, to wit, by making and executing a certain 
bill of sale to one Anne Elizabeth Thomas, cer- 
tain property which he the said John Stone Thomas 
had obtained on credit, to wit, one bag of Indian 
meal, and one bag of oatmeal, obtained on credit from 
William Vernon, and two bags of sharps obtained on 
credit from Thomas Walker and Henry Clarke, and 
that the said John Stone Thomas, at the time ofdis- 
posingof the said last-mentioned property repectively, 
had not, and yet hath not, paid for the same or any 
part thereof. Against, &c. 

The fourth and fifth counts were framed upon 
sub-sect. 1 of sect. 13, and the sixth court uiion 
sub-sect. 2 of sect. 13. 

Bosanquet for the prosecution. 

Motteram for the defence. • 

The accused^ was a grocer at Cheadle. His sister. 
Miss Anne Elizabeth Thomas, lived with him, and 
on the 19th Feb, 1870, he executed in her favour a 
bill of sale. 

By this instrument — which commenced with a 
recital to the effect that the accused was indebted 
to Miss Thomas in the sum of 430/. moneys lent — 
he assigned to her all his stock-in-trade, fixtures, 
furniture, book debts, and effects whatsoever, in 
consideration of the sum of 6/. 

On the 2 Lst Feb. he gave directions that all the 
property should bo aolJ, and bills were posted in 
Cheadle on the night of the 23rd Feb., stating 
that the sale by auction would take place ,on the 
26th, 26th, and 28th Feb. 

On the 22nd Feb. Vernon, a creditor, went to the 
shop of the accused, found the shutters up and the 
door fastened, and could not gain admission. 

On the 24th Feb. a w'arrant was issued for the 
apprehension of the accused, but he had absconded, 
and the oflScer was unable to execute it finr some 
time. Miss Thomas remained on the premises in 
possession. 

For the prosecution Chas. 11. Adams, clerk to the 
registrar of the Cp^unty Court at Stoke- upon-Trent 
was caUed, and produced the petition in bankruptcy 
by Messrs. Walker and Clarke against the accused, 
dated 28th Feb. 1870, and the adjudication dated 
the 9th March 1870. 

William Vernon, miller, said he was a creditor of 
the accused, who owed him 53/. Ss. That sum was 
owing! on the 19th Feb. The last goods he sent in 
consisted of a bag of beans, ordered by the accused 
on the 16th Feb. and delivered to him on the 16Ui. 
They were sent in on a month’s credit. Five bags of 
flour and three of bran were also ordered in addition 
to the beans, but were not delivered. On the 22ad 
he went to the shop ; it was closed, the shutters up, 
and the door fastened ; he could not gain admission. 
On the 24th he saw posters and handbills (produced) 
on the walls announcing a sale of the whole of the 
furniture, stock-in>tra4e, fixtures, and all other 
effects on the premises of Mr. Thomas, grocer, 
Cheadle, on the 25tfa, 26tb, and 28th Feb. under a 
bill of sale. On the 25th witness went to the pre- 
mises, and there saw two of his sacks eotttaining 
oatmeal and Indian meal These eapks of meal 
were mentioned in the sale catalogue. 

Henry Clark^ of the firm of Walker and Clarke, 
creditors to the amount of 106/. tla. 6<f., forgowls 
sold and delivered up :to the i9th Feb. to the 
accused said that they had thdr last order for ten 
bags of flour, &c., on the 11th Feb. but only par- 
tially executed it; that was the largest order they 
had receive from ike accused. Witness also stated 
that on viewing the lots prepared for sale he found 
amongst them two bags of sharps which he had 
delivered and for which his firm had not been;paid. 

James Nixon said 84/. I3s. 6di was due to him for 
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^oods sold and delivered to the accused up to tho 
19th Fob. 

William Keates, printer, said that he got out the 
posters announcing the sale by the direction of the 
auctioneer and tho accused. 

The bill sticker said he was told by the auc- 
tioneer not to post the bills in Cheadlc until after 
dark. 

The bill of sale was put in and read. 

A police officer proved that he received a war- 
rant on the 24th Feb., and searched for the prisoner, 
but could not find him, but apprehended him on 
tho 28 th Feb. 

At the close of tho case for the prosecution, 

Motteram submitted that the bankruptcy of the 
prisoner had not been proved, tho counsel for tho 
prosecution having’ merely put in the adjudication 
under the seal of th» court. Sect. 10 of the Bank- 
ruptcy Act 1 8G9 enacts that “ a copy of an order of 
the court adjudging the debtor to bo a bankrupt 
shall be published in the London Gazette, andoe 
advertised locally in such manner (if any) as may 
be prescribed, and the date of such order shall be 
the date of the adjudication for the purposes of this 
Act, and the production of a copy of ths Gazette 
containingsuch order as aforesaid shall be conclusive 
evidence in all legal proceedings of the debtor 
having been duly adjudged a bankrupt and of the 
date of the adjudication.” 

Lush, J. — The production of the London Gazette 
is merely a compendious mode of proving the bank- 
ruptcy, but if the London Gazette is not produced, 
the bankruptcy may be proved aliunde. Here the 
prosecutor need not prove the acts of bankruptcy. 
Sect. 1 1 of the Debtors’ Act 1869 commences thus : 
“ any person adjudged a bankrupt.” The pro- 
vision as to the Gazette is merely cumulative, and 
tho bankruptcy may be proved by the Gazette, or 
otherwise. 

Motteram. — Then I would ask your Lordship if 
there is any case to go to the jury ? 

Lush, J. — Yes, I think so. The prisoner having 
been in possession of considerable stock-in-trade, 
passed it all over to his sister. 

Motteram, in addressing the jury for the defence, 
urged upon them that as the bill of sale had been 
given in pursuance of a long antecendent promise 
to execute it when requested, and was really in con- 
sideration of the advance of 4301., the making of it 
was not fraudulent, and the prisoner could jnot be 
convicted under, sub-section 15 of sect. 11;! more- 
over, by far the larger portion of the goods obtained 
upon credit had been actually sold to different 
customers. 

Lush, J. — If those “eharps” mentioned in the 
third count of the indictment, and seen on the pre 
mises amongst the lots prepared for sale, formed 
part of goods not paid for, then the case falls 
within sub-sect. 15 of sect. 11, which declares It to 
be a misdemeanor if anyone, ** being a trader, 
pawns, pledges, or disposes of otherwise than in the 
ordinary way of his trade any property which he 
has obtained on credit and has not paid for, unless 
the jury is satisfied that he had no intent to de- 
fraud.” You cannot say that disposing of stoo]&>m- 
trade by a bill of sale is disposing of it in the 
** ordinary way of trade that must be by sdding 
over the counter. 

Motteram . — It must follow, tiien, that no such 
security as a bill of sale cast be safely given by a 
trader lest it may chanoe to include some articles 
not paid for. Assnme the bUl of jale to be 
fide and good, and that the creditor putting it in 


force takes away a portion of the goods delivered 
within a reasonable time of credit, but before they 
are paid for, if your Lordship thinks that that 
would bo a disposing of them not in tho ordinary 
way of trade, then I have no case. 

Lush, J . — I am clear upon that point. 

Motteram. — But tho actual giving of the bill of 
sale must be taken to relate back to the promise to 
make it. 

Lush, J. — I don’t tliink that signifies. Ho had 
no business to promise. The Act says that you 
shall not get rid of, otherwise than in the ordinary 
way of your trade, any property you have not paid 
for. [The learned judge added that as this was the 
first question which had arisen upon the construc- 
tion of the section, he would take the opinion of 
Martin, B. upon it, and on returning into court after 
so doing, said :] My brother Martin has no doubt 
in this matter, that disposing by bill of sale is not 
disposing in the ordinary way of trade, and this 
being property which the prisoner had obtained on 
credit, and had not paid for, and which passed by 
the bill of sale, he is within tho Act, unless he had 
no intention to defraud. Now if he passed away 
every stick of his property, book debts and all, how 
can it bo said that the bill of sale was not made 
with intent to defraud ? To defraud a creditor is 
to take away the means of paying him, and surely if 
all the property is given to one creditor, reserving 
nothing to the others, those others are defrauded. 

Motteram. — If the attorney drawing the bill of 
sale had excluded these things that came in after the 
17th Feb., the prisoner would not have been within 
this clause. 

Lush, J. — No ; not within this clause. [To the 
jury.) Upon the evidence already given you have 
no alternative but to find the prisoner guilty. This 
is a new statute which makes it criminal to defraud 
creditors. [His Lordship read sub-sect. 15 of sect. 
11.] It cannot be said that to give away ttie whole 
of one’s property by a bill of sale is disposing of it in 
an ordinary way of trade. Now, part of these things 
'—.viz., two bags of “ sharps ” had not been paid for 
and are within the very terms of the Act, Are you 
satisfied that there was no intention to defraud ? 
This bill of sale conveyed away everything the pri- 
soner had ; how can you say he had no intent to 
defraud? If he had such intent he is guilty of 
a misdemeanor within the Act of Parliament, and 
you will find him guilty on the third count of the 
indictment. 

Verdict guilty. Sentence, fourteen days* 
imprisonment 

Bosanquet asked that the costs of the prosecution 
might be allowed, but as the prosecution had not 
been “ordered by any court” within the terms of 
sect. 17, the learned judge said he had no power to 
allow them, either under that section or by the 
general Act. 

Attorney for the prosecution, Blagg, Cheadle. 

Attorney for the prisoner, Sianey, Newcastle-* 
under-Lyme. 
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COURT OF PROBATE. 

Reported by W. L«tcs 8 TBr. Esq., Barriator-at-Ijftw. 

Tuesday, Feb. 1. 

(Before Lord Pbnzancb.) 

In the Goods of H. Bullar. 

Administration^ — Trusts— -Attorney. 

Where there is an estate the court will not grant adminis- 
tration to a person who has no interest, even though 
the legatees desire it. 

The executor being dead, the persons entitled to adminis- 
tration were four young ladies. There being many 
trusts to discharge, they were anxious that the 
administration should be granted tf* their attorney ; 
but the court declined to make the grant. 

H. Bullar died leaving a will duly executed, by 
which he appointed his four sisters his universal 
legatees. The executor was dead, and 

The Solicitor- General (Sir J. D. Coleridge) now 
moved on behalf of the four legatees that adminis> 
tration with*the will annexed might be granted to 
Mr. Murray, as their attorney. The deceased was 
concerned in a great many trusts, in which it 
was out of the question that ladies could act, and 
Mr. Murray had intimated his readiness to take the 
duty upon him in their behalf. 

Lord Pbnzancb.— What you ask is quite contrary 
to the practice of this court. Here are iour people, 
each entitled to the grant, and they say we will 
none of us take it, but we will ask the court to 
grant it to a person who has no interest. Where 
there has been only a trust the court has occasionally 
made such a grant ; but it is contrary to the practice 
of the court, and 1 cannot grant the application. 
There is no objection to your clients taking the 
grant, and their appointing Mr. Murray to be their 
attorney ; but there must be some mode of meeting 
the case under the Trustee Act. 


COURT FOR DIVORCE AND MATRI- 
MONIAL CAUSES. 

Reported by W. Leycehter, Esq., Barrister-At-Law. 

Tuesday, Feb. 1. 

(Before Lord Pbnzancb, J.O.) 

Taylor r. Taylor and Woltbrs. 

Dissolution — Damages— Apportionment of costs. 

In u dxssolulion suit the damages were assessed by the 
jury at 160/. The court ordered the damages to be 
applied, first of all to the payment of the husband's 
costs, and aftertoards to be settled on the only child 
issue gf the marriage. 

This was a husband's petition for the dissolution 
of his marriage on the ground of his wife’s adultery 
with the co-respondent. The case was tried before 
the court Iw a common jury on May 12, 1869. The 
jury found that the respondent had committed 
adultery with the co-respondent, and assessed the 
damages at«150/., whereupon the court pronounced a 
decree nisi, and condemned the co-respondent in costs. 

Indsncick in moving that the decree be m^e 
al)s<dute, asked that the damage be applied to the 
payment of the petitioner’s costs. 

Cunningham, for the respondent, submitted that 
they should be settled for the benefit of the wife 
and the one child of the marriage. He relied on 

Jjatham v. Latham and Oeihin, 30 L. J., 42. 
P. & M. ; 4 L. T. Eep. N. S. 308 ; 

Keats V. Keats and Montezuma, 1 S. & T. 335 ; 

Narracott v. Narracoit and Haekett, 38 L. J., 132, 
P. AM. J 10 L. T. Rep. N. S. 389. 


The wife had brought into the common stock a 
legacy of lOOf., which her husband had spent in 
buying furniture now in his possession. He also 
asked that the wife should have the custody of the 
child. 

Lord Fbnzanob, J.O. — Each case must depend on 
its own circumstances. The court has to deal with 
the sum of 150/. awarded as damages and the first 
thing to see to is that the petitioner gets his costs. 
The 150/. therefore, will be first applied to paying 
the preliminary costs as between attorney and client 
or at least so much of them as he fails to obtain 
from the co-respondent. With regard to the re- 
mainder, which may amount to a sum of about 100/. 
the only thing the court can do is to order it to be 
settled upon the child. The wife has no claim on 
any of these damages ; as regards the money she 
brought into stock,'the court cannot travel back into 
that matter. The husband must have the custody 
of the child, the wife being allowed to see it once a 
month. 

Solicitor for petitioner, McDiarmid. 

Solicitor for respondent, T. N. Lade. 


Hiititctal a^ommitue of (Stouncif. 

Reported by D0U01.A8 KrHosroRD, Esq., Barrister-at-Law. 

Dec. 14 and 15, 1869. 

(Present — The Right Hon. Lord Chelmsford, Sir 
James W. Coltilb, Sir B. Pihllimorb, and Lord 
Justice Giffard.) 

John Moffatt (app.) v. Edw'ard La Trobb 
Batbman (resp.). 

Accident in driving— Gratuitous candage— Negligence 
— Occnorence of accident— How far raising a prima 
facie presumption of negligence — Evidence to go to 
jury. 

The appellant asked the respondent as a favour to paper 
some rooms at a house belonging to the appellant, and 
offered to drive him to the place for the purpose. The 
respondent, after usome objections, consented to go, and 
took his seat in the appellant's carriage. On the wag, 
tchile the appellant was driving, the carriage broke 
downi, and the t'espondent was thrown out and hurt. 

In an, action brought by the respondent to recover 
damages for the injuries thus sustained, the evidence as 
to the cause of the accident,^ was that the kingbolt of 
the carriage broke, and it was suggested that the 
breakage was caused by the branch of a tree lying 
across the road. It was also provedjhat the appellant 
had spoken of die horses Ae wcw driving at the time of the 
accident as hard to manage, and had said that he had 
not examined the carriage before starting, but that, 
after the ac,cident, he had discovered the kingbolt to be 
defective. The carriage had been regularly examined 
by a blacksmith everg three months. 

Held (reversing the judgment of the Supreme Court of 
Victoria), that there was no evidence of negligence to 
go to a jury ; for, 

First. The appellani must he considered' to have carried 
the respondent gratuitously, and therefore to be liable 
on an accident occurring, if at all, only for gross 
negligence; 

S^ondly. The mere ocewrenee of the accident raised no 
prima fade preiuh^tign of negligence, because 
nothing te more usual than far accidents to happen in 
driving with<mt anppani care or skill on the part 
of the driver : (Sc0f» v. The London, $c., Docks 
Company, 11 L.T. lUp, N. S. 888, distinguished) ; 

Thirdly. There was npaffirmaiive evidence of gross or any 
other negliggnee on the part of the appdlant. 

This was nn appeal from a judgment of the Supreme 
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that court to the appellant, to set aside a verdict 
obtained by the respondent, and to enter a non- 
suit, was discharged with costs. 

The first and only material count of the declara- 
tion alleged that in consideration that the plaintiff 
(the respondent), at the request of the defendant 
(the appellant), had taken a seat and place in a 
carriage of the defendant, to be conveyed therein by 
the defendant to Willis-station for profit to the 
defendant in that behalf, the defendant promised 
the plaintiff to take due and proper care in convey- 
ing the plaintiff as such passenger to the ^aid 
station, and although the plaintiff afterwards became 
such passenger, yet the defendant did not take dUe 
and proper care, &c., and by reason of the care^sti 
and improper conduct of the defendant in the 
driving, conducting, and management of the ^id 
carriage, the plaintiff was injured, &c. 

The pleas to the above count were: l.„Npn- 
assumpsit. 2. Denial that the.plaintiff became such 
passenger as alleged ; and 3. Denial of the allied 
breaches. Joinder of issue thereon. 

The facts and the substance of the evidence 
sufficiently stated in the judgment. 

On May 23, 1868, the action was tried bcfore'one 
of the judges of the Supreme Court and a jqry, 
when a verdict was given for the respondent v^ith 
1600f. damages, leave being resterved to the appel- 
lant to move to set aside the verdict, and to enter 
a nonsuit. 

On June 23, 1868, the appellant obtained a rule 
nisi acc(jrdiugly. 

On Sept. 4 following the rule was argued, and the 
court (Staweil, C. J. and Barry, J. ; Williams, J. 
dissentiente) discharged the rule with costs. , 

Dec. 14. — Manisty, Q. C. and Macnamara^ for the 
appellant. — Wo contend that the conveyance, of the 
respondent having been gratis, the appellant was 
liable only for gross negligence. The liability is 
that of a gratuitous bailee. Some remarks w.erc 
made in the recent case of Giblin v. McMuUen^ 21 
L. T. Rep. N. 8. 218 ; L. Rep. 2 Priv. Co. 336, on 
the term “ gross ” negligence, and it was approved 
as a convenient description of the degree of niigli- 
gence for which such a bailee will be liable, ^at 
case was, however, as to the liability of a btmker fpr 
the loss of valuables deposited with him. The pre- 
sent is more similar to cases of a gratuitousi f(^n 
of a machine, defective and so dangerous, which 
while used by the borrower does him an injury in 
consequence of that defect. Such was the case, of 
Blakemore v. Bristol and JExtter Railway Company^ 8 
E. & B. 1035, in which it was held that the defen- 
dants, the gratuitous lenders of a crane, were liable 
for mischief done to the borrower directly resulting 
from the unsafe condition of the crane, if that were 
known to the lender. But it is clear from 
McCarthy v. Ybung^ 8 L. T. Rep. N. 8. 785; 6 
H. & N. 329, that the gratuitous lender will 
not be liable, if not aware of the defect. Even car- 
riers for hire are not liable for an accident arising 
from a latent defect in a carriage such as no care 
could detect : ( Redhead r. Mialond Railway Company^ 

20 L. T. Rep. N. S. 628 ; 9 B. & Sm. 519.) Hera there 
was no evidence that the state, of the kingboH, if 
defective^ was known to the appellant, and he used 
every precaution in having his carriage regularly 
examined to provide against any such, d^ect. 
Again, there is no evidenoe that the horras ifere 
known to be or were actually unsafe to drive ; nor 
that the appellant was upslnlful in;, driving, and so 
caused the accident; [Lord CBanstssORD.— If I 
invite anyone whonr 1 nay happen to pass on the 
road to take a seat' ifi tny eiurrtage^ and if by my un- 
skilful drivlng he is thrown put, am 1 lia%) to m.. 
action ?] Ko ; we say that in wadh a oase Uiere>4i i 

Yol. ZXn., ir.8.. ITo. 548. 


gence, for which a gratuitous bailee is liable, must 
directly cause or contribute to the mischief com- 
plained of. Here absolutely nothing is known 
as to the real cause of the accident, though various 
causes have been suggested by way of conjecture.. 
The mere occurrence of the accident was not suffl-- 
cient primd facie evidence of negligence to go to the 
jury. As was observed by Erie, C. J., in Hammack 
V. White, 11 C. B., N. a, 594 ; 5 L. T. Rep. N.a 676^ 
** I do not assent to the doctrine that mere proof of 
the accident throws upon the defendants the burden 
of showing the real cause of the injury. All the 
cases, where the happening of an accident has been 
held to be priwa facie evidence of negligence, have 
been cases of contract.” There must be some affir- 
mative evidence of negligence, and “ where the evi- 
dence is equally consistent with the existence or 
non-existence of negligence, it is not competent to 
the judge to leave the matter to the jury (per 
Williams, J. in Cotton v. Wood, 8 C. B., N. S., 573.) 
In the case of The London, 11 Moo. P. C. 311, 
Lord Wensleydale observed, “ with respect to the 
onus probandi, there is no question or doubt about 
the law. The party seeking to recover compensa- 
tion for damage, must make out that the party 
against whom he complains was in the wrong. The 
burden of proof is clearly upon him, and he must 
show that the loss is to be attributed to the negli- 
gence of the other party.” There having been then 
no evidence of any contract, nor of any negligence 
on the part of the appellant, we submit that the 
judgment of the court below ought to be reversed. 

Mellish, Q. C. and Gadsden, for the respondent. — 
The respondent was not carried fur his own plea- 
sure, but to attend to the business of the appellant, 
and at his wish. The carrying, therefore, was not, 
as in the ordinary case of a gratuitous -bailment, 
for the benefit of the bailee, but for that of the 
bailor. So that the contract alleged in the first 
count of the declaration is supported. The cases 
relied on by the other side, as showing that the 
proof of the occurrence of an accident is no pritna 
facie proof of negligence in the defendant sufficient 
to be left to a jury, were doubtless rightly decided. 

the question depends on the nature of the 
accident. And where the accident (as here) is such 
as in the ordinary course of things aoes not happen 
with proper care, it affords reasonable evidence, in 
the absence of explanation by the defendant, that 
the accident arose from negligence : (Scott v. The 
London, ^c., Docks Company, II L. T. Rep. N. S- 
363 ; 3. H. & C. 596.) The question of negligence, 
therefore, being one for the jury, their finding in 
the respondent’s favour should not be disturbed. 

Manisty, Q. C. replied. 

Cun vuR. 

Dee. 15. — Judgment was delivered by Lord 
ChbkiMsfoxd. — The question to be determined in 
this appeal is whether there was any evidence to gn 
to the jury of the appellant having been guilty of 
that degree of negligence for which, under all the 
cireurastanoes of the case, ho was responsible ? The 
following are the material facts proved at the triaL 
The respondent who is a decorator and ornamental 
gardener, had entered into an agreement with the 
appeUairt to serve him at the rate of 3004 a year for 
three years, in laying out his gardens at ms resi-- 
denoe at Hopkln’s-mill. On the day of the accident 
the amellant asked the respondent to go to a place- 
oalied Willis-station, which belonged to the appel- 
lant to paper some rooms for him, and he proposed 
to^dnve him there in his buggy. The respondent^ 
in. hie evidence stated that mter making niany ob^ 
Jettons he consented to go; that his objections 
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accompany the appellant were with reference to his 
mode of driving ; that he made excuses, but did not 
like telling him what ^his real motive for refusing 
was. The appellant, in his evidence, said that the 
respondent refused to accompany him to Willis* 
station because the morning was wet. The accident 
happened within a mile of Willis-station. The 
respondent described the buggy as old and 
rusty, and one that he would not have been seen 
in near town, and the horses as a very spirited 
pair, and he stated that the appellant whipped up 
the horses to make them gallop, and that at the 
time of the accident they were going very fast, but 
he could not say they were galloping. When they 
came to a spot where there were three tracks, the 
appellant took the one on the left, and the respon- 
dent was suddenly thrown out about two yards on 
the left-hahd side of the buggy. When he came to 
himself, he found that the horses and the fore wheels 
of the buggy were gone ; that there was the branch 
of a tree across the road, whether the whole way 
across he could not say, and that the hind wheels 
had stopped at this branch. This is the whole 
account which the respondent is able to give of the 
Mcident by which he certainly received very serious 
injuries. Before considering the evidence to prove 
negligence on the part of the appellant, it will be 
proper to determine for what degree of negligence 
he is responsible. It is admitted that he was not 
carrying the respondent for profit in the ordinary 
meaning of that term, but Mr. Mellish argued that 
as the respondent was going to Wiills-station on 
the appellant’s business, and for his benefit, he must 
he taken to have contracted for a greater degree of 
skill and care than would be required from a person 
who was driving another gratuitously. But their 
Xiordships cannot adopt this view. Tne respondent 
was not obliged to go with the appellant, but might 
have found his way to Willis-station in some other 
manner, and the case amounts to no more than this, 
that the respondent having agreed to paper the 
rooms at the station, the appellant offered to drive 
him there, which imposed no higher duty u]X)n him 
than in the case suggested during the argument, 
of a person offering another a seat in a carriage 
which he is driving, who certainly if liable at all 
for an accident afterwards occurring, could only Iw 
so for negligence of a gross description. Is there, 
then, any evidence of the appellant having been 
C^ilty of gross negligence>-a term which is suffi- 
ciently descriptive of the degree of negligence 
which renders a person performing a gratuitous 
service for another responsible? There is no 
evidence at all of the mode in which the acci- 
dent took place. It is probable that it might have 
been occasioned by running against the branch 
of the tree which is described by the respondent’ 
as lying upjn the road, but no further descrip- 
tion is given by the respondent of the accident, 
than the fact of its occurrence and the place 
where it occurred. The counsel for the re- 
{>ondent contended that a case of prima Jacit 
negligence being shown, the appellant was called 
upon to relieve^ himself from it, and they cited 
the case of Scott v. The London and St. Katherinde 
J^ock Comoany, L. T. Bep. N.S. 383; 3 H. & 
C. 696), where it was held that “ in an action for 
personal injury caus^ by the alleged neglect of 
the defendant, the plaintiff must adduce reasonable 
evidence of negligence to warrant the judge in 
leaving the case to the jury, but that where the 
thing is shown. to be under the management of the 
defendant or his servant, and the accident Is such 
as in the ordinary course of things does not happen, 
if those who have the management use proper care, 
it affords reasonable evidence in the absence of 
explanation by tibe defendant that the accident 
arose from want of care.” Now, that was a case in 


which the negligence proved was that the plaintiff, 
who was an officer of the Customs, whilst in the 
discharge of his duty, was passing in front of a 
warehouse in the dock, and six bags of sugar fell 
upon him. Undoubtedly in that case there was the 
strongest fprima ^acie presumption of negligence 
because it is not In the ordinary course of things 
that loaded bags should fall out of a warehouse on 
a person below. But this case is very different. 
There is nothing more usual than for accidents to 
happen in driving without any want of care or skill 
on the part of the driver, and therefore no pritna 
fac^ presumption of negligence having been raised, 
their Lordships think that it was necessary for the 
plaintiff in the case— >the respondent — to give 
affirmative evidence of there being gross negligence 
on the part of the appellant occasioning the acci- 
dent. The respondent endeavoured to prove this 
degree of negligence on the part of the appellant by 
means of admissions made by the appellant to two 
witnesses. The first of them. Smith, a nurseryman, 
said, “ That night” (that is the night of the accident) 
“ or the next morning, the defendant said that he 
had to blame himself for what had occurred, that 
he had not examined the vehicle, and that after the 
accident he discovered the defective state of the 
kingbolt.” And the same witness said that on 
another occasion, on his way to Willis-station, 
defendant said that he never would go out with one 
of the horses — that he had served him the same 
trick before, and had ruined the other horse besides. 
This witness, on being cross-examined, said the 
appellant said, ** the horse had bolted before on pre- 
vious occasions, that he had bolted and made the 
other horse bolt too.” The other witness, Marga- 
retta Periy, said, “ The defendant said it was neg- 
lect ; the buggy was not looked to. He said the 
kingbolt had broken.” She also heard the defendant 
say that he could scarcely drive those horses, and 
she added that she had heard him tell the boy to be 
ready to jump out, as he could not manage them. 
With regard to the proof of negligence by the ad- 
mission of the appellant that he had not examined 
the vehicle, and discovered the defective state of 
the kingbolt, |heir Lordships are of opinion that 
this amounts to no proof whatever of negligence. 
It appears that the carriage was regularly examined 
by a blacksmith every three months, and it is very 
unlikely that the appellant before going out for a 
drive or using the buggy would examine very strictly 
and carefully what was its state with regard to its 
bolts and ’fastenings, or that he could fairly 
accused of negligence for not having done so. Then 
as to the evidence of the appellant’s admissions with 
respect to the horses. Undoubtedly, if the accident 
had happened by reason of any of those circum- 
stances to which the- appellant spoke in his admis- 
sions to the witnesses, if the horses had bolted, if 
they had become unmanageable, if they had b^n 
too much for him, and the accident could be referred 
to the occurrence of any of these circumstances, 
there might have bren a case made out against him. 
But so far from this being proved, it appears from 
the respondent’s evidence, who had been driven 
with these horses by the appellaj^ before, that “ on 
the road to Willis-station he dicT not observe any- 
thing unusual, except the appellant’s whipping 
up the horses, alli he said they were sluggish. 
And the respondent made no special complaint at 
the rate at which they were going, or of the vehicle 
in which they were going, or of the horses.” Under 
these circumstances, were really is no evidence 
whatever of any negligence of anv description on 
the part of the appwant. The wWe case against 
him is that in the course oi driving to the Willis- 
station tile horses and front wheels of the carriage- 
separated from the hinder wheels, possibly from 
coming in contact with the branch of the tree; but 
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oven thftt is nisro conjocturo. But thftt tho ftcci* 
dent occurred from anj negligence Which would 
have rendered the appellant liable is entirely des- 
titute of proof. Their Lordships axe rery unwilling 
to interfere with the judgment of the learned judges 
who decided in this case that there was proof of 
negligence sufficient to entitle the plaintiff to re- 
cover ; but they cannot help coming to Hthe con- 
clusion that the case ought to have been withdrawn 
from the jury at the close of the plaintiff’s case, on 
the ground that he had offered no evidence to 
establish a case of gross negligence against^ the 
defendant. Under these circumstances, their Lord- 
ships will recommend Her Majesty to reverse the 
judgment. The costs will follow the usual course. 

Judgment reversed* 

Solicitors for the appellant, Wedlak^ and Letts, 
Solicitors for the respondent, Tamplin and Taylor, 

■ " -4 

BOLLS COT7BT. 

Roportod by Hbnrv Pbat. Esq.. BarriBtdr*at*Law. 

January 19, 20, and 31. 

Hobsok V , Jones. 

Inspectorship-deed — Receiver — Default — Agency — Lia- 
bility of inspectors. 

By an inspectorship-deed the debtor agreed to allow A.^ 
or such other person or persons as the inspectors might 
from time to time appoint^ to receive the moneys due to 
the debtor^ and to keep his books. The deed contqined 
no assignment of the debtor's property^ and the debtor 
continued to carry on his business under inspection. 
The debts were ultimately paid in full^ and an end 
' was put to the inspectorship. On taking the accounts 
it appeared that a considerable sum was dueftom A.f 
which he had not^ as he ought to have done^ paid over 
to the inspectors. 

On a bill by the debtor to render the inspectors liable for 
his default : » 

Held^ that A., if the agent of anyone, was rather the 
agent of the debtor than of the inspectors, and that 
ther^ore the inspectors were not liable for A.*8 de- 
fault. 

The relation and liabilities of inspectors with reference 
to receivers utwkr an inspectwship-deed examined. 

Adjourned summons. 

The plaintiff in the suit, Gteorge Hobson, being un- 
able to pay his debts in full,executed, in Dec. 1858, a 
deed of inspectorship, which contained no assi^^- 
ment of his property, but by which, in considera- 
tion of time being allowed him by his creditors, he 
covenanted to pay his debts in full by six instal- 
ments, and to allow one John Heard Clarke, an 
accountant, or such other person or persons instead 
of the said John Heard Clarke, as the inspectors 
might from time to time appoint, to collect and re- 
' ceive all moneys due or to becopie due to the plain- 
tiff, and to pay the same into an account to be kept 
at the City Bank, or such other bank as the inspec- 
tors might from time to time appoint after deduct- 
ing certain expenses therein specified, and to allow 
the said John Heard Cluke, or such other person 
as the inspectors might apmint, to keep and make 
all necessary or proper entries in the books, and for 
thatpurflose to retain and keep possession of the 
books or any of them daring such' time as might be 
necessaiy. 

In 1863 the plalhtiff^ntered into partnership, and 
all the debts were paid, and the inspectorship ter- 
minated. On taking the accounts, it jmpeared tihat 
the sum of 6404 was due from John Beard Clarke, 


which he ought to have paid into the bank to the 
account of the insTOctors. Clarke, ^ing insolvent 
the plaintiff filed nis bill against thw inspectors to 
make them liable, on the ground that Clarke was 
their agent, and t^t they were responsible for his 
default ; and by the decree it was ordered that an 
account should be taken against the inspectors. 

The present summons was adjourned into Court 
to Obtain directions as to the mode of dealing with 
the sum of 6404 due from John Heard Clarke. 

The facts of the case are more fully stated in the 
judgment. 

Roxburgh, Q.C., and Herbzrt Smith appeared for 
the plaintiff. 

Southgate, Q.C. and Cracknall for tie]|defend int 
Jones, one of the inspectors. 

Sir Richard BaggaUay, Q.C. and Swanston, Q.C. 
for the defendant T. Clarke, the other inspector. 

Jan. 31. — ^Lord Eohillt. — ^T his is an adjourned 
summons, taken out, in fact, at the instance of the 
Chief Clerk, asking for directions how he is to pro- 
ceed in taking the accounts directed by the decree. 
It raises a question of great importance, not merely 
to the parties themselves, as*it will dispose of the 
substance of the cause itself, but also because it 
involves a principle of general application to 
traders, which, so far as 1 know, or as X have been 
referred to any decided cases, has not hitherto been 
I established. The facts which raise it are few and 
simple. The plaintiff carried on business as a 
tailor in and prior to 1858. In that year he got 
into difficulties. In December, 1858, he called his 
creditors together, and he executed a deed of in- 
spectorship. The deed bears date the 16th Dec. 
1858. It was made between the plaintiff of the first 
part, the defendants, who are the two inspectors, of 
the second part, and the scheduled creditors of the 
third part. John Heard Clarke, an accountant, 
was appointed receiver. There was no assignment 
to anyone of any of the effects or property of the 
plaintiff. The deed was to this effect. [His Lord- 
ship stated the effect of the deed, and continued :] 
Up to the 2nd Dec. 1861 the account at the bank 
was kept in the names of the plaintiff and John 
Heard Clarke. On that day the title of the account 
was changed, and it was afterwards kept in 
the name of the defendant alone at the 
City Bank. In March 1863 a negotiation 
was concluded with a gentleman of the name of 
Hieron, who had inspected the accounts of the 
business of the firm. A partnership was formed 
between him and the plaintiff, and his debts were 
paid off to the creditors in full, and an end was put 
to the inspectorship. On taking the accounts it 
appeared that a sum of £640 was due from John 
Heard Clarke, which he had not, as he ought to 
have done, paid over to the inspectors. He is insol- 
vent and unable to pay, and in June 1863 this bill 
was filed calling on the inspectors to account for 
the moneys received by them, and also to make 
them liable for the default of John Heard Clarke, 
on the ground that he was their agent, and that the 
money received by him was received by the order 
or for the use of the inspectors. There is an ulterior 
question arising from the conduct of the inspectors, 
which is a separate matter, and which I wish to 
keep distinct. The first' question, as I have stated, 
is simply this: it was the duty of. the inspectors to 
overlook the receiver, and to see that he duly ren- 
dered his accounts and paid over the balance in his 
hands to their account at the bank, was he their 
i^nt for getting in the debts of the concern! In 
ether words, what is the peculiar relation which 
ekiiits in an ordinary deed of inspectorship between 
the inspectors, the debtor, and the creditors, aUd 
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when a receiver is appointed to get in the assets of 
the debtor, whoge agent is he ? and who, if anyone, 
is liable for his misconduct in not accounting for 
his Kceipts ? An ordinary deed of inspectorship is, 
I think, merely a contrivance to enable the debtor 
to avoid becoming a bankrupt, and at the same time 
to give the creditors the best chance of obtaining 
payment of their debts which the circumstances of 
the case seem likely to afford. This deed is a fair 
specimen of such deeds. There is no assignment of 
any property. The debtor does not part with his 
full legal rights, nor with the whole of his power 
over either his business or his assets, but he does so 
to a considerable extent ; he gives the inspectors a 
right to superintend it, and, whenever they consider 
it necessary, a power to control his dealings with 
both. It is consistent with the objects of such a 
deed that a person should be appointed receiver and 
collect the moneys and debts due to the business, 
and that such a person should also be under the 
control of the inspectors and subject to being dis- 
missed at their will and pleasure ; but this does 
not, I think, make him the agent of the inspectors. 
All the legal powers which such a receiver possesses 
in the performance of this employment is derived 
from the debtor and none of it from the inspectors ; 
all that he derives from the inspectors is their sanc- 
tion to the exercise of his employment in this par- 
ticular manner ; but for the purpose of rendering 
any person but himself liable for the moneys he 
receives and not accounted for by him, ho is not in 
my opinion the agent of anyone in the strict sense 
of the term ; but, if of anyone, he is rather the agent 
of the debtor than of the inspectors. His position 
is somewhat analogous to that of a receiver appointed 
in a mortgage-deed, which is done occasionally 
whore the mortgagee entertains some doubt about 
the punctual payment of the interest, and yet 
deiwres to avoid the consequences which attach to a 
mortgagee in possession. Accordingly the mort- 
gagor and mortgagee agree on a person who is 
appointed to be the receiver of the rents and profits 
ox the mortgaged estate, but who is not to be called 
into action until default has been made in payment 
of, the interest. When that occurs the receiver is 
authorised and required upon the requisition of the 
mortgagee to exercise the power entrusted to him, 
that is to receive the rents, &c., and thereout to pay 
the interest due on the mortgage to the mortgagee 
and the balance to the mortgagor, but he is not 
the agent of the mortgagee nor can he be made 
liable to account on the principle of wilful default. 
This view is confirmed by considering what would 
have occurred if the inspectorship had continued 
and that after the misfeasance of John Heard Clarke 
had been discovered the inspectors had taken steps 
to enforce payment of the balance due from him or 
had jOTOsecuted him for embezzlement. In either 
CMe, I apprehend, it would have been a proceeding 
in the name or on account of the debtor. If by 
civil proceeding the action or suit must have been 
in the name of the debtor, and if by criminal pro- 
ceeding it must, I apprehend, have been by an 
in^dlptment against John Heard Clarke for em- 
iMZiding the property of the debtor. The decree in 
ihiil ease is to compel the inspectors to account for 
moneys “received by them, or by their order, or 
fm? their use.” I do not think that the moneys 
retselved by John Heard Clarke come within these 
vfordii, and that the inspectors, though strjctly 
Hable for all moneys received by them, are not 
imsirerable for moneys embezzled or not accounted 
fpr hy a person properly and necessarily employed 
by them, and with the assent of every one.interested 
in the biisiness carri^ on by them within the terms 
of the deed by which they u^ere constituted. In 
these cases, no doubti evexything depends upon the 
terms of the deed, and nnqqestionabiy the frame of 
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the deed might make inspectors liable for moneys 
not received by them, if they thought fit to accept 
such an ofiGlce ; but there are no such words in the 
deed in question in this case ; the strongest are 
only those which I have read, and they do not 
impose any such obligation on the inspectors. The 
remaining question is one apgrt from that which I 
have been considering, although iu some degree 
connected with it. It is whether the inspectors 
have, by their own personal misconduct, made 
themselves liable for the moneys received by John 
Heard Clarke. For this purpose I have carefully 
read and considered the evidence adduced on behalf 
of the plaintiff. It amounts shortly to this : in Sep- 
tember the plaintiff and some of his creditors, who 
were endeavouring to arrange some mode by which 
the business might be sold and the inspectorship 
put an end to, met and required to see and investi- 
gate the accounts of the receivef*,Johu Heard Clarke. 
After some difficulty he produced and allowed the 
inspection of the accounts, so far as they showed 
the character, extent and value of the business 
carried on, but he refused to produce the cash book 
or any document which might reveal how he had 
accounted for the moneys received by him. The 
creditors got alarmed, wrote to the inspectors, com- 
plained of their receiver, and required their assist- 
ance to compel John Heard Clarke to render these 
accounts, but without any charge being made by 
them against him. Only one inspector acted ; Mr 
Jones took no notice whatever of the application. 
The other inspector, Thomas Thornton Clarke (no 
relative of the receiver), wrote to the receiver, w ho 
returned an evasive answer, but admitting that ho 
had not produced and did not intend, unless com- 
pelled by the inspectors, to produce these books. 
The inspector, Ufo Clarke, in answer to the applica- 
tion made to him, sent a copy of this letter, 6tate<l 
his firm belief in the honesty and trustworthiness of 
the receiver, and refused to compel him to produce 
these books. This took place in October 1862. Tiic 
stops carried on for the sale of the business and the 
termination of the inspectorship were arranged in 
February following, and the whole was concluded on 
the 27th of March 1863. On winding up the inspec 
torsliip it appeared that John Heard Clarke, the 
receiver, owed upwards of £600, which he was 
unable to pay. The question is — does this conduct 
of the inspectors make them liable ? I think the 
conduct of both the inspectors wrong ; one in taking 
DO notice whatever of the application made to him, 
and the other in supporting John Heard Clarke in 
withnolding his accounts, but I do not think that 
this misconduct 18 sufficient to make them, or either 
of them, responsible for the malversation of the 
receiver. If it could be shown that the inspectors 
had distinct knowledge that John Heard Clarke had 
embezzled the money received by him, and that, 
having*^ notice of this, they had allowed him tt> 
receive additional moneys, and had not removed 
him from his position, if not answerable directlv 
for the moneys so allowed by them to be received 
by him, they might probably have been made liahU- 
to the plaintiff in an action for damages oocasiune*} 
by culpable misconduct in their office as inspectoral, 
but the evidence does not amount to this or to any- 
thing of that character. It does not appear, indeed, 
that, prior to the taltiing of tho; final accounts in 
1863, anyone susp^ted that John Heard Clarke 
had not bonestiy accounted for all tiie money k 
received by him as received, and no such charge is 
made against him by anyone. I cannot, therefor*-, 
on account of the conduct oi, the inspectors, wbici* 

I have stated as strongly Against them as the 
evidence will admit, mime tnem liable for moneys 
which, under the terms of the deed itself, tiiey 
would not be liable to account for or make^gotxl. 
l am of opinion that I must answer the chief clerk’s 
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'inquiry by directing him not to charge the inepec* 
tors with the moneys received by John Heard 
Clarke. I shall give this direction without any 
order as to the costs of this summons, principally 
because it is an application by the chief clerk to be 
instructed how he is to moceed in taking the 
accounts, which might, as far as I can see, have 
-been determined at the hearing of the cause ; and 
also because I think the inspectors ought to have 
exercised a more diligent supervision over John 
Heard Clarke than they seem to have done. If gen- 
tlemen undertake an office, they should duly and 
diligently discharge the duties they have underr 
taken. I do not go into the question argued before 
me about the case made by the bill, and the sugges- 
tion that the case insisted on by the plaintiff was 
an attempt to intrude into the decree a case of 
liability for wilful default. If I had considered the 
defendants liable on Jho facts, I should have had 
no difficulty in making them account either under 
this decree, or under the power of stating circum- 
stances specially, which I always reserve to myself, 
and which I exercise whenever I think it necessary 
in any decree directing accounts and inquiries to 
be prosecuted in my chambers. This, I presume, 
will dispose of the suit, and I regret that my 
'Opinion on this point was not taken at the original 
■hearing. The order now will be the direction I 
have stated to the chief clerk, and no order as to 
the costs of the summons. 

Solicitor for the plaintiff, Baylis, 

Solicitors for the defendants, 0, Richards; TAnh- 
daters, Hackivoodf and Addison. 

V. 0. STUART’S COURT. 

Reported by Eowabd Wikslow, Ebq., Barrister-at>Law. 

Not;. 22, 23, Dec. 6 and 7, 1869 ; and Jan. 20, 1870. 

Chapman v . Chapman. 

Solicitor and client — AUeged negligence — Mortgage 
securities — Adoances bg client—^ BUI charging improper 
mot i ves — Bill dismissed. * 

In a question between solicitor and client^ as to loss from 
negligence, there must be negligence of a gross and 
palpable kind to give a right to relief; but where the 
conduct complainea of is more properly to be described 
as imprudent or indiscreet ratner than negligent, and 
the transactions in question were referred to the judg~ 
ment of the client htjnself, who concurred in them, there 
can be no right to equitable relief. 

In such a case where dharges of impregaer motives 
were made without evidence to support them, the court 
dismissed the bill with costs. 

The object of this suit was to make the defen- 
dants, who had acted as solicitors for the plhintiff 
in negotiating certain advances made by him on 
mortgage, responsible for the money so advanced, 
and to compel them, in effect, to take the securities 
off the plaintiff's hands. 

The facts, as stated by the amended bill, were 
these : 

. The plaintiff, Henry Chapman, of Westfield 
House, Canterbury, was a gentleman who for some 
years had been resident in India, but had recently 
returned to this country. The defendants wersr 
solicitors, carrying on business in partnership under' 
the firm of Chapman and Clarke. 

In Aug. 1862 the plaintiff received firom liis; 
nephew, the defsndanr Geoege Chapman, the fol^ " 
lowing letter : ♦ 

Mor dear uncle, '—When you were in town you spoke to 
of iretting money India. I Ooidd now or at any tUM 
within a montii or six wsoks, it it WM now bespok^ invest 
.30091. on mortgage at 61. per cent, on property eerowited at 
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60001., hut to be valued hy a mxevejox on the lender’el^^La^ 
and the loan to be only up to oue-nalf of the value. I mer^ 
montiKm this in ease you should be on the look out for any- 
ihhigot the kind, in which cose I could send you full par« 
ticulars. I know the seonrity to be good ; the objection to 
yon would probably be that yon could not receive your 
money under a three months' notice. 

After the receipt of the above letter, the plaintiff 
called upon George Chapman in order to ascertain the 
particulars of the proposed mortgage, and was then 
informed by Chapman that the proposed borrower 
was a client of the defendants’ firm, a Mr. Bichard 
Thomas, a person of independent property worth 
1000/. a year, and who,.in order to carry on expe- 
ditiously certain extehsive building operations, re- 
quired more capital than he then had available ; 
that the property which Thomas proposed to mor^ 
gage was situated at Paddington, and was com- 
prised in a building agreement entered into between 
him and the Bishop of London and his trustees : 

By that agreement, which was dated 20th Feb. 
1862, the said trustees covenanted with Thomas 
that they would — as soon as the messuages and 
buildings thereinafter covenanted to be built should 
'be built, covered in, and the external works 
completed, as thereinafter mentioned — by a good 
and 'sufficient lease, or "several good and sufficient 
leases, demise the same unto Thomas, his executors, 
administrators, and assigns, for a term of ninety- 
eight years, at the rent of 251. for the first year, 50/. 
for the second, 100/. for the third, 200/. for the 
fourth, and 395/. for the fifth and remaining years 
of the said term; and, by the same agreement, 
Thomas covenanted to erect such buildings as 
therein mentioned. 

Chapman also assured the plaintiff that the 
property was, at that time, an ample security for 
3000/. ; and that, although the nature of the 
security would require that the houses, wheo 
finished, should be withdrawn or released from the 
security, yet that care would be taken in always 
having sufficient value comprised in the security. 

Upon receiving this information, the plaintiff 
told Chapman that he did not understand the 
nature of the proposed mortgage, but that if Chap- 
man was perfectly satisfied with the security, he 
(the plaintiff) was willing to advance 3000/. at 6 per 
cent., and that he placed himself entirely in Chap> 
man’s hands, and trusted to him to guard him 
against the possibility of losing his money or being 
led into litigation, which Chapman promised to do. 

Accordingly by a deed dated the 16th Oct. 1862, 
the 3000/. at 6 per cent, was advanced to Thomas on 
the securit/ of a mortgage of the building agree- 
ment of the 20th Fq}>. 1862. The deed inter alia, 
contained a covenant that in case the plaintiff his 
executors, administrators, or assigns, should so re- 
quire it, Thomas, his executors or administrators, 
would accept and take in his and their own name or 
names any one or more lease or leases of all or any 
part or parts of the said pieces of land and premises 
comj^rised in thesaid indenture of agreement pursuant 
to the provisions of the same, and would thereupon 
forthwith grant to the plaintiff, his executors, admi- 
nistrators, and assigns, an underleaseor several under- 
leases of the premises comprised in such original 
lease or leases for the term or terms for which such 
original leaoe or leases should be granted, less the 
last day thereof respectively, instead of causing or 
procuring the original lease or leases to be gn 
pursuant to ihe said indenture of agreement be 
granted or assigned to the plaintiff, his exccutoas, 
administrators, or assigns, such underlease or 
underleases to be in all respects subject to the terms 
of th® security nbir being stated, and to the same 
or equi^ of i^emptton, powers, and provi- 
Mohis, os if such oi^nai lease or leases had been 
grantOd dr osslgi;^ to the plalntii?, his executors^ 
adnrinijltratorl, or assigns. 
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The mortgage-deed was prepared by the defen- 
dants, acting aa the plaintiff’s solicitors, and the 
draft of it was afterwards settled on the plaintiff’s 
bdialf by counsel as follows : “ I have settled and 
approve of this draft. If it is desired to have any 
of the leases granted to Mr. Thomas without the 
mortgagee being made a parQr, the simplest course 
will Ira before the lease is granted, to indorse on the 
security a short release of the Articular property 
intend^ to be comprised in the lease from the 
security, without prejudice to the security over the 
residue of the property. This can be modified to 
suit the circumstances, either upon payment of a 
part of the amount owing, or in consideration of the 
substitution of some other security, or merely in 
consideration of the property being a sufficient 
security.” 

The mortgage was executed shortly after its date, 
but was not registered until the 13th July 1864. 

In consequence of the defendants’ alleged neglect 
in not registering the mortgage sooner, Thomas was 
enabled to mortgage and sell part of the property 
and to procure leases of the remainder to be 
nanted to his nominee) without the plaintiff’s 
knowledge or consent; «the defendants acting 
throughout in all such transactions as Thomas’s 
solicitors. 

Since the date of the mortgage, the whole of the 
land comprised in the building agreement of the 
20th Feb. had been covered with houses by Thomas 
and other builders employed by him, 3 ome of which 
were finished and others remained unfinished, and 
the defendants had procured leases of the whole of 
the property to be granted to Thomas or his 
nominees, or to trustees for him, and had also caused 
underleases of such of the leases as were granted to 
trustees for Thomas to bo made to him, or to 
trustees for him, for the purpose of creating im- 
proved ground-rents. 

No lease or underlease of any of the premises 
comprised in the plaintiff’s said mortgage had ever 
been made or assigned to him, and with the ex- 
ception of two houses and certain stables (named 
in the bill) the whole of the property comprised 
in the plaintiff’s security had been sold by Thomas 
and his trustees, or mortgaged by them for the full 
value thereof to other persons than the plaintiff. 
All the leases, underleases, sales of improved 
ground-rents, and mortgages were negotiated by 
the defendants, as the solicitors of Thomas, while 
they were acting as solicitors for the plaintiff, and 
in no case did they inform the plaintiff that any 
sneh^ transactions were intended to be made, or 
require his consent thereto. ^iNo notice of the plain- 
tiff’s security was given by the defendants to any 
purchaser, or mortgagee, or lessee, upon or previous 
to any of the transactions, or, if given, it was 
accompanied by an unauthorised statement, on the 

E art of the defendants, that the plaintiff had waived 
is equitable claim upon the property. 

In Sept. 1863 the plaintiff, at the request of the 
defendant George Chapman, advanced to Thomas 
1000/. on the security of a plot of ground and pre- 
mises in Acacia-road, St. John’s Wood, but pend- 
ing the suit, by an agreement between the plaintiff 
and the defendants, the security had been realised 
and produced naore than sufficient for payment of 
ll^aintiff^s principal, interest, and costs in respect 
OftKtb 

On. the 30th June 1863 the defendant George 
Chapman wrote the following letter to the plain- 
tiff , 

Hj dear ITnols,*^! send yon aa order for 431. 13». 0il.,and 
foim of receipt to stamp and sign. I should have sent it 
last week, but I was much out of ^town, Ac. With resii^ 
is ihe security the works have gohe on most satisfactorily. 
.Jh^ve withdrawn completed hous e s, and have got perma- 
nent mortgages on them at 5per cent, in the course of less 
tli4i|c! a } ear to the extent of 48,0001., and there remains in 


work (besides land as yet untouched) to secure your 80001. 
quite 80001. Ton have always had an ample mar^. As to 
your 50001. the same client is about to build eighteen houses 
on a very good site, for which he pays lOOOl. down. He is 
willing to borrow ibis 50001., at 0 per cent., for three or five 
years m this way— He will give you first a mortgage on the 
new site of ground, and a furwer charge on the old pre- 
mises for as much as they jointly will secure in the judg- 
ment of your surveyor, with the understwdiug that as the 
works progress on the new site the whole loan shall be 
transferred there solely. Mr. Thomas's banker will dis- 
count the bill at 5 per cent, if yon like, therefore, to com- 
plete at onoe, he vdll take the bill as cash, paying you, how- 
ever, only interest at 1 per cent., up to next September, 
when interest at 8 i>er cent, will begin. I think this can be 
worked out to be quite safe if you like to entertain it. 

The 5000/. referred to in the above letter was a 
sum which the defendant Oeo. Chapman knew the 
plaintiff was anxious to lend on mortgage at 6 per 
cent, the person referred to as “ the same client ** 
was Thomas, and by the expression “ the old ]^re- 
mises” the defendant intended the plaintiff to 
understand the property comprised in his security 
of Oct 1862. 

On the 5th Nov. 1863 the>defendant wrote to the 
plaintiff as follows : 

My dear Uncle, — I sent yon the surveyor's first report as 
to the building rate in my neighbourhood. Everything is 
ready, and therefore you may be so good as to send me an 
order for the stun reported for 10001., and the mortgage 
shall be given at once. The works will proceed rapidly. I 
have no doubt the surveyor will report for a fnrtuer sum 
within a month. The other matter Is not quite so forward!. 
1 am waiting for the Bishop of London's solicitor to pre- 
pare some doonments, but a week or two will see it road^. 
I have got a most satisfactory report from the surveyor, Mr. 
Hesketh, bnfiT will not lay this before you till it is all ripe. 
The two matters between them will employ all the money 
you have in hand, and the first having now nearly worked 
out, gives greater stability to what is now in hand. In the 
course of the next ten days I will furnish yon with snch a 
statement as yon want. X have personally entire confidence 
in both these matters, for I do not see how they can be 
other than very amoeessful. 

The huildiug site referred to in the above letter 
was the propertv before mentioned in the Acacia- 
road. “The other matter” meant the advance by 
the plaintiff upon mortgage of a new site on which 
Thomas was to build eighteen houses, as mentioned 
in the letter of June 30; and that part of the 
letter which spoke of the matter referred to as “ the 
first nearly wdirked out” meant the matter which 
formed the subject of the building agreement of Feb. 
18G2, and the plaintiff’s security of Oct. 1862. 

On the 20th Nov. 1863 the defendant George 
Chapman wrote to the plaintiff as follows : 

My dear Unde,— As Mr. Thomas is paying you interest 
for your money, he is of course anxious to make use of it. 
The second **take'' of land to which it will chiefiy 
applied, and upon which I have an excellent report from 
Mr. Hesketh, will not be ready as a security for some little 
time, but meanwhile the first take on which you have lent 
30001. is a good security for a much larger sum, and Mr. 
lliomas suggests that you should moke him a further ad- 
vance on this, to be shifted to the other when further pro- 
gressed. In order to put this before you in a good shape, 
I have had a farther survey mode by Mr. Hesketh, which 
1 inclose. If you feel, as 1 consider you do, quite satisfied 
about this, ana will send me up a orossed order, I will hand 
the amount to Mr. Thomas, taking his indorsed charge for 
the further advance on the existing mortgage. Iliere is no 
question of the value of the property, and the success of 
Mr. Thomas's operations. I have kept a constant watch 
on it, and the most experienced surveyors have recom- 
mended the hooses as mortgage seonrities as soon as they 
are finished. If there were three times as many as there 
are, I should have no difiloulty in getting the money. This 
of course gives me great additional oonfidenoe. 

Mr. Hesketh, in his report referred to in the above 
letter, said he had surveyed the property, consisting 
of fourteen leasehold houses, in Portsdown-road, 
Paddington, seven of which were covered in, and 
the others about te be covered in, and he considered 
that the leases of the seven houses covered in, sub- 
ject to such ground-rents, were in their then state 
of a Value of upwards of 8(^4, and that the other 
seven, hot covered in, of a value of upwards of 
50004 He was, therefore, of opinion that they 
would be a good security for the loan of 3000/. rc- 
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newspaper that Thomas had been adjudicated a 
bankrupt, and he immediately wrote to Chapman 
for an explanation. Whereupon, on the 8th Sepfe 
1864, he received the following letter from Chapman: 

dear Uncle,— Tour money is perfectly well seoured 
^d 18 wnolly unaffected by Mr. l^omas’s bankruptcy. 
Tnora proceedings were taken at his own instance for a 
special purpose relating ®i> a part of the estate in which 
you are not interested. 


quired by Thomas in addition to the 3000/. already 
lent upon the whole site. 

On or about the 1st Dec. 1863 the plaintiff, rely- 
ing upon the representations contidned in the above 
letters, and upon Mr. Hesketh’s report, paid the 
defendant George Chapman the further sum of 
3000/. for the use of Thomas. The defendants, howr 

ever, never took no indorsed charge for too 80004 The tonkrupto wiu. ta ail 

upon the existing mortgage, as promised by the biUty be annulled in a short time. In all these cases? do 
letter of the 20th Nov. 1863. In acknowledging the regard as having any money value, the person of the 
receipt of this money the defendant George Chap- I hold 

man wrote to the plaintiff that he might depend on aooS., 

his taking every care that he was perfectly secured other pr^rty to whi<^ I can, if necessary, resort, value 
in the matter. » wool., and this is not all. I assnre you you may, therefore, 

an indenture dated 16* Jan. 

1864, the 3000/. was advanced by the plaintiff to ments before you, and cmlaiu the state of the business. 
Thomas, on the security of a mortgage of a fresh J!?® report states (and jt is <iuite correct) that you 
building agreement and works thereon from the ® that there 

Bishop of London and his trustees, dated 15th Jan. 

1864. The covenants and provisoes contained in 
the indenture were su^tantially the same as those 
in the mortgage of the*6th Oct. 1862, and in par- 
ticular a covenant to cause all leases which should 
be granted of the premises comprised in the agree- 


is sufilcieut to tiay the trade or unsecured creditors, 40«. in 
the pound. Of course it seems a startling thing under 
these circumstanoes for a man to be bankrupt. The facts 
are as follows : — Mr. Thomas agreed with a person for a sum 
of 21,0001. to be lent on mortgage of twenty-one houses, as 
built. Afterwards it was verbally arranged that houses of 
a larger class should be built, and another 10,0001. ad- 
vanced. The houses have been built, but 21,0001. only 
has been lent, and the lender was about, most unfairh 


meut evGcnt such as tha nlaintiff shnnld fhinir fit ®®®“ *®“®* '’“® isuae^^ was about, most unzatrm 

” piainim snouia tniUK nc ^ foreclose and take possession in discharge of his loan. To 

to rele&se from the security to be granted to or stop this, Mr. Thomas becomes bankrupt, and all his 

vested in the plaintiff, subject to redemption ; and creditors concurring, has obtained time to make some fresh 

a covenant by Thomas that he would, if required ptobaWy to pa.y off the preset lender, and 

l«v kto *i,a *“®“ o^nul the baukruptcy uud proceed. The worst that 

by the plaintiff, take lea^s in his own name of the ^ill happen to 3 on will be a delay of three or four weeks in 

premises agreed to be demised, and mortgage the payment of the quarter’s interest due this mopth. If this 
same to the plaintiff by way of under-lxise. should be any inconvenience to you, I will undertake to pay 

On the 26th Feb. 1864 the defendant George Chap- ^ ^ y®" “ y°« 

man wrote to the plaintiff as follows : 


My dear Uncle, — During the last week I have been care- 
fully into the question of the state of your security on Mr. 
Thomas’s property, and the surveyor, Mr. Heaketh, has 
sent me a report, which I forward to yoxi. Ho is quite 
right as to the facts, for the values ho is responsible ; but I 
fancy he is well within the mark. You need not, therefore, 
I think, hesitate to send me on the remaining sum of lOOOi. 
for Mr. Thomas. I may just mention that, in point of fact, 
there is at the present time about 60001. further security in 
your hands not included in the rei>ort, because the rest 
being ample this will be allowed to be withdrawn very 
shortly. 


you. 1 wui let you Know now matters go on. ll yc 
hear of any good securities that you would be satisfied to 
take in lieu of the present mortgage, will you let me know, 
because I have offers for the purchase of some of the pro- 
perty you hold pressed upon me, and could repay you at 
almost any time. Money is valuable now, and it is a good 
time for investing. * 


The plaintiff alleged that the statements in the 
above letters as to the value of his security, and 
that the defendant *had offers for some of the pro- 
perty pressed upon him and could repay the plaintiff 
at almost any time, were respectively inaccurate, 
and were calculated to mislead, and did in fact mis- 

«Ti,o 10007 »» rofnrrod fn In lead him. Thc defendants alleged that they ccascd 

♦ho Tr remaining sum of 1000/., , refemd to m ^ solicitors of Thomas upon his becoming 

T^onnfon bankrupt, but the plaintiff charged the contrary, 
p ainhff had at the request of Geor{,e Chapman further, that even if it were the fact they ought 

3000/^a?vflnoId*\n^T??o*iftr? sccurity as the ^ave given notice to the Bishop and 

1 1 ‘th +1,0 oKao* Ws trustecs, not to grant any morc Icascs to Thomas 
Mr. Ilesketh s report concluded with the e^*er- nominees, without the plaintiff’s consent. 

VfttlOlli ^ItO^Gthor^ th6rcfor6| I consider trhc undis* 'T'Ua H^incy fVmt hv tlipir nof fining 80 

potod value of *hat Mr. Thoma. ha. done toward. ^au^’ed Jfte? tol bSSkreptoy. withoS 

toe (tomptetion M hi. firtt and secead take, u not pi,i„u£P*, knowledge, and to the detriment of 

aT^^i haS; o'! Low^ntionedf bin *» ,, . 

whollv withf1i®fl.wn ^i*oin Iiia spcuntv * MCy d6QX XJnclOj'^I Bond yon ftn order for 50Z.) ^r wl^oli 

wnouy wiinarawn *roni nis secimi^ , ina® m reoript. I purposely avoid making 

to the second, the stables valued at 280Q/. had up the fuU sum of interest due last September, because! 

never been finished, and would require at least 800/. want, to effect some ^es I am now negotiatixig, which I 

for their completion ; that as to the third, the surplus cannot do unless *“ 

ground-rent., valued at *004, never eniated ; toata. 

to the fourth, the valuation was purely speculative, but I am told I shall not make way till the new year, still I 
and the property, valued at “6176/., never existed, have been encouraged with very jcood reports from the 
and toe .tatement that Thomaa had under-let to mrvwot., aad 111011.7 1. getting 

three other builders the plots for forty-seven houses Between the months of August 1864 and May 
in Canterbury-road, at ground-rents of 6/. each, 1865, the plaintiff made several applications to Chap- 
amounting to together 2354, was, wholly untrue.; and man to procure from him the repayment of his 8000/. 
that as to the fifth the property valued at 800/. had. and the payment of his interest, which was in arrear. 
been withdrawn from the plaintiff’s security. In the beginning of May 1865 it was arranged fhat 

On the 28th Feb. 1864, the plaintiff, rdying on the whole subject of the plaintiff’s securities should 
the above representations and report, psid fe be submitted to a Mr. Rawlinson an equity barrister, 

Chapman, for Thomas, the sum oi 1000/. referred to iand a friend of the plaintiff. Accordingly on the 
in the. above letter, making, with the sums already: 25th of that month, the plaintiff and Cfaapiw 
advanced by hhai, 8000/. A considerable part of attended on Mr, Bawlinsop, and Chapman then 
the 1000/. was retained by Chapman in satisfaction partially exfdained to him how ho had dealt with 
of costs and other claims of the defendants against' the securities, and alleged that there was still ]mo« 
Thomas, and the balance was paid to Thomas. perty of the valiie of 16,0004 subject to the plaiirtiff s 
In Sept. 1864 the plaintiff saw it announced in a mortgages* Mr. Bawlinson suggested that a fresh 
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TAluation of the plaintift's securities should be at 
once made on the plaintiff’s behalf by one two or three 
raluerS) that certain of the leases which had 
been granted under the said building agreements, 
should be at once assigned to the {daintiff, so as to 
give him the legal estate in the inremises as mort- 
gagee, and that until the leases had been so assigned 
no fresh ones should be granted to Thomas, or his 
nominees, without the express consent of the plain- 
tiff. The defendant both on his own and on behalf 
of Thomas, agreed to these suggestions, and he also 
assured the plaintiff that he would carry them into 
effect at once. He did not, however, act on them, 
and the consequence was that many leases of the 
property comprised in the plaintiff’s securities, were 
afterwards granted to nominees of Thomas, without 
the plaintiff’s knowledge.* 

It appeared that a Lady Hoghton was also a 
mortgagee of part of the property, viz., Nos. 1, 2, 
and 20 of Elgin-road, and it was represented by 
Chapman that if No? 1, Elgin road, was given up to 
her she would give up Nos 2 and 20 to the plaintiff 
thereby preventing possible litigation ; and that, 
upon the footing of that arrangement, the then 
value of the securities held by the plaintiff would 
be 16,000/. This proposal having been acceded to, 
the. defendants shortly afterwards submitted to 
Mr. Rawlinson to settle, on behalf of the plaintiff, 
a draft of a deed confirming No. 1, Elgin-road, to 
Lady Hoghton according to the proposed arrange- 
ment. In settling the draft Mr. Rawlinson appended 
the following observations : — 


dealings by the defendants or by Thomas, with their 
sanction, with the property was that , he had no 
legal estate in it ; that the vesting in him of the 
le^l estate in such part of the property (if any) as 
still remained subject to his securities could only be 
procured at great expense, and with great difficulty, 
if at all ; that as to any equitable interest which ho 
might have in the same, the nature and extent 
of it was, having regard to the number of incum- 
brances which had been created, uncertain, of little 
value, and quite insufficient as a security for the 
moneys due thereon to the {daintiff. Further, the 
defendants had made very large profits in profes- 
sional costs and otherwise out of the leases, under- 
leases, mortgages, and sales before referred to, and 
also by preparing or approving documents for car- 
rying the same into effect. It was therefore directly 
in the interest of the defendants that the plaintiff 
should have advanced his money as he did ; and that 
Thomas should be able to deal freely with the pro- 
perty comprised in the securi^es. Under these cir- 
cumstances the plaintiff charged that the defendants 
were liable, and ought to be decreed to pay the 
money due to him on the securities, and to take the 
securities off his hands and indemnify him against 
all claims and' liabilities in respect of them. 

The bill prayed that the defendants might be 
decreed to pay to the plaintiff the principal sum of 
7000/. owing to him as aforesaid, together with in- 
terest thereon at the rate of 6/. per cent, per annum, 
from the da|^or respective upon which such interest 
fell into arrear. Or that in default thereof the 


Not having any knowledge of the value of the property, 
which ia not affected by the proposed deed, I am rumble to 
say whether or not it is advisable that Mr. Chapman should 
pe^. with any of his security. On this head, of course, he 
rrill be satisfied for himself. Mr. Chapman cannot be 
advised to execute the presaat deed until the question as to 
the other leHses has been settled, and a legal assignment 
uiwie to him. 

Notwithstanding the above observations, the 
defendants induced the plaintiff, on the 9th Aug. 
1865, to execute the deed without any valu- 
ation being made, and without informing the 
plaintiff of the observations. Subsequently Lady 
Hoghton sold No. 1, Elgin-road, for 6200/., 
and the plaintiff, therefore, charged that, in 
any case, the defendants were liable to him for any 
deficiency in the value of his securities that may 
have been occasioned by the arrangement. 

No interest had been paid to the plaintiff since 
1865, and in the beginning of Nor. 1866 the plain- 
ts, finding it impossible to procure payment of 
ei^er principal or interest, and being dissatisfied 
with the replies sent to him by the defendants in 
answer to his letters on the subject, and with the 
management of his business, placed the matter in 
the bands of his present solicitors, Messrs. Walters, 
Young, Walters and Uererell, 

The bankruptcy of Thomas waa annulled, .in 
March 1866, but he was again adjudicated bankrupt 
in Nov. 1867. His estate proved insufficient to pay 
the plaintiff any part of fhe moneys owing to him* 


defendants might be decreed to be liable to pay to 
the plaintiff in aid of any deficiency in his said secu- 
rities, the sum of 5200/., being the value of the pre- 
naisesNo. 1, Elgin-road aforesaid, portion of the plain- 
tiff’s securities, which the plaintiff was improperly 
induced by the defendants to abandon ; and that in 
the meau*time, until the existence of any such defi- 
ciency should have been finally ascertained, the 
defendants might be decreed to secure to the plaintiff 
the payment of such sum of 6200/. ; that the de- 
fendants might be decreed to indemnify the plaintiff 
against all claims and liabilities under or in respect 
of bis said mortgage securities, or any of them, 
and particularly against the costs incurred by the 
plaintiff in the said suit of Kandell v. Thomas, and 
any costs which might be incurred by the plaintiff 
as a party to other suits to which he might be pro- 
perly made a party by reason of the negligence and 
improper way in which the defendants had trans- 
acted the aforesaid business of the plaintiff ; and 
that the defendants might be ordered to pay the 
costs of the fait. 

The original bill in the suit contained charges of 
fraud against the defendants, but these were omitted 
from the bill as amended. 

The answers of the defendants contained the fol- 
lowing statements :--The defendant Clarke had no 
personal knowledge of the transactions complained 
of. The letters set out in the bill were not ad- 


lae piamuH any pwt ot moneys owing to him. dressed to him or to the firm, but to the defendant 
in April iob7 Lnwles Kandell, a subsequent mort- Chapman. He was not present at any of the inter- 
plaintiff of part of the property insti- views, neither was he consulted in any way upon 
tnted a suj^ of forectosure against Thomas, making the subject of the original security. The facts were 
tho^aintiff one of defendants. The suit came really these : The jdaintiff desired Chapman to look 
on to be heard in Feb. 1868, when the usual fore- out for a mortgage which woi^d pay him at least 
clos^e de^ee was made, a^ the plaintiff had to 6 per cent, for his money. Accordingly, after 
pay coMiderable costs. The principal moneys taking the advice of an experienced surveyor on the 
seci^d by other mortgagees of the property, with subject, he had suggested tho property in question. 

still unpaid, and the At the saiM time hei explained to the plaintiff, who 
plains complained that he yru liable to be harassed *was a goim man of business, what the nature of the 
by otnerfoKclosure suits, and also by suits to which proposed mortgage would be, &nd expressly told 
^ reason of the him that the- borrower had no legal interest in the 

negligent way in which we defendants had trans- land at thetim^ but only an agreement under which 
acted his business, and in. which he would have to leases would be granted to him when he had erected 
pa^osts. t.. j, . . I buildings, Mid that he wished to borrow the 

plaintiff alleged that the result of the above I plaintiff’s money to enable him to erect such build- 
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ings, and obtain such leases of then). That he was 
to be at liberty to withdraw finished houses from 
the security (sufficient being left to secure the plain- 
tiff’s advances), and to raise money by sale or mort- 
gage for the purpose of enabling him to erect further 
buildings on the land remaining subject to the secu- 
rity. After the execution of the mortgage the 
defendants gave notice to the solicitors of the trus- 
tees of the land of the plaintiff’s security, and d^ired 
them not to grant any leases to Tliomas, or his 
nominees, without notice to them, as the plaintiff’s 
solicitors. The plaintiff was from time to time kept 
informed as to the manner in which the property 
was being dealt with, but he never raised any ques- 
tion upon the subject. The plaintiff from the first 
knew perfectly well that it was contemplated that 
I)art of the property should, be withdrawn fromiiis 
seourity, but no part was ever so withdrawn without 
there being good reifson to believe that the residue 
(from the forward state of the buildings, and the 
money M'hich had been expended) was a sufficient 
security for the plain4iiff’s advances. 

A draft memorial of the mortgage had been pre- 
pared for registration, but in order to avoid the 
necessity of making the plaintiff a party to every 
lease or deed affecting the property, the registration 
had been delaj'cd. • 

At the time when plaintiff advanced his money 
the pi'opwrty (as the defendants believed) was a good 
and sufficient security, and any subsequent dete- 
rioration in its value had arisen from the general 
stagnation of business consequent oti the crisis of 
18GG, and from other causes, over which the defen- 
dants had no control, but more especially by the 
conduct of the plaintiff himself. The plaintiff was 
duly informed of all the sub-lettings, and consented 
and approved of them ; but as there was no reason 
why he should be informed of the leases granted, 
they were not brought under his notice. The 
defendants denied that they made large profits 
in professional costs, as alleged by the plaintiff. 
They also denied that there was any intention to 
deceive the plaintiff at the time when he executed 
the deed in reference to the property mortgaged to 
Lady lloghton. It was done in ‘order to avoid a 
dispute to a claim raised by Lady Hoghton’s 
solicitors, and the plaintiff, acting under the advice 
of Mr. Kawlinson, agreed to give up his claim to 
the property. Before the execution of the deed the 
plaintiff received the following letter from Mr. Raw- 
linson, dated the 7th Aug. 1865 ; 

I have just settled a draft of a deed ou your behalf ; and 
I write a line, at Qeor^ Chapmau’s request, to say that 
although it makes you part with a portion of your security, 
you may with practical safety execute it. There is a very 
ample margin tor you now the houses are built. There was 
a uas^ qitestion which arose as to three houses to which 
liady Hoghton laid claim. If there had been a fight yon 
must have come out well ; bat that was to be avoided, at 
all events, and I advised that the question should be 
settled, and that one house shotild he taken by Lady H., 
and that two should be given up to you. This has been 
agreed to. The deed, by which the two will be given np to 
you has not yet been completed, bat I have made it a sine 
qua non that the deed you ore now asked to execute should 
not be handed over until the other is completed. O. C. has 
been through the figures of the value of the seourity you 
hold. He puts them at 15,0001., wMoh 1 thiuk fair } out 
deducting one-fifth for overvalue, you would stUl have 
12,0001. as security for 80001. 

A fresh valuation of the plaintiff’s securities had 
been prepared on his behalf, as Mr. Uawlihson 
suggested. 

Some of the leases assigned to Thoma« had 
become directly subject to die plaintiff’s security. 
The plaintiff, moreover, was in possession of the 
leases ot two of the houses, and of certain coach- 
houses and stables, subject to his security ; and the 
defendants expressed it as their belief, that if tiie 
property was judiciously and gradually tealisedi it: 
would be the means of bxitming back to the plaint^ 
«U that he was entitled to ^oi. The course, how- 


1 ever, which the plaintiff had latterly adopted had 
been very much opposed to his own interest. He 
had given notice to the solicitors of the trustees of 
the land not to grant any leases of the property 
comprised in his security, notwithstanding that it 
had. been pointed out by those solicitors that such 
notice would be injurious to himself ; and the 
defendants therefore submitted whether what might 
be objectionable in the present state of things might 
not be attributable to the advice the plaintiff had 
received since they ceased to act for him as solici- 
tors. They further submitted that the suit was at 
least premature, and that the plaintiff’s remedy (if 
any) was at law. 

% 

Dickinson^ Q. C., and Caldecott^ for the plaintiff, 
contended that the conduct of the defendants fully 
justified the relief prayed against them. They had 
induced the plaintiff, under an assurance that the 
securities iu question were perfectly safe, to ad- 
vance his money. The plaintiff himself knew 
nothing of the nature of the securities, but trusted 
implicitly to the representations of the defendants, 
relying on them, as his solicitors, for their protec- 
tion and the management o| his business. The 
result of this misplaced confidence was that he had 
lost considerable sums of money, and was liable to 
lose more. The motives which actuated the defen- 
dants in thus involving the plaintiff were obvious. 
They expected to make large profits out of the 
building scheme, and, while acting as solicitors for 
Thomas, they were serving their own interests as 
well as his. The original valuation, if taken at all, 
was made on behalf of Thomas ; but the plaintiff 
was entitled to have it shown by an independent 
valuation that the security was, at least, worth 
double the amount advanced on it. With regard to 
Lady Hoghtou’s property, the evidence clearly 
showed the sacrifice which the plaintiff had made 
through the advice and mismanagement of the 
defendants. Under these circumstances the plaintifi 
was fully entitled to ask that the defendants might 
be compelled to take the securities off his hands 
and recoup him for the loss which he had sustained 
while holding them. They cited 
Craig v. Watson, 8 Bcav. 427 ; 

Smith V. Pococke, 2 Drew. 107 ; and 
Dixon V. Wilkinson, 4 D© G. & J. 622 

Wickens and IF. Barber, for the defendants, sub- 
mitted that the plaintiff’s version of- the transactions 
was altogether incorrect. The real facts were these : 
The plaintiff wished a high rate of interest for his 
money, and it was therefore necessary that the 
securities should be . of a somewhat speculative 
character. The plaintiff was a thorough man of 
business, and was fully alive to tho risk (if any) he 
was running. He knew that it would be necessary 
from time to time to withdraw a considerable por- 
tion of the property from his securities, and he was 
kept perfectly well informed, both by letters and 
documents, of those withdrawals as they took place. 
The investment of his money had not turned out so 
well as he apparently had anticipated, and he now 
turned round and attempted to make out that the 
defendants by their representations had guaranteed 
him against loss. Neither the ordinary coarse of 
business transactions nor the evidence would warrant 
such a contention. The remaining property was in 
fact more than a sufficient security for the money 
advanced by the plaintiff, but if it was not he had 
only himself to blame for the depreciation in its 
value, for by preventing the trustees from granting 
fresh leases he had almost rendered itunm^ketable. 
Aa to Lady Hoghton’s property the plaintiff had 
imted on the advice of his own counsel iu the matter, 
iihd the defendants were freed from all responsibility, 
Sven if the charges made by the bill could be estii- 
blished the plaintiff’s case must fail. It was iten- 
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trary to the practice of the court to entertain an 
action for damages in the form of a suit. The bill 
prayed for a sum of money as for damages ; but the 
court had no jurisdiction to grant such relief except 
in extreme cases, and even then it was exceedingly 
difficult to frame a proper decree. The case made 
by the bill, however, did not come within that cate- 
gory, and the allegations were by no means conclu- 
sive of the conduct of the defendants. The bill 
must, therefore, necessarily be dismissed with costs. 
They cited 

Frankland v. Lucas, 4 Sim. 586. 

Dickinson, Q.C. in reply. 

Judgmmi tsserved, 

Jan. 20.— The Vicb-Chancbllob,— »In this suit 
the plaintiff asks the decree of the court against 
the defendants, who acted as his solicitors in a 
mortgage transaction, and he prays that they may 
be compelled to repay to him the mortgage money 
of 70001., with interest at the rate of 61. per cent, 
per annum. This relief is sought on the ground of 
neglect of duty as to the securities on which the 
plaintiff advanced his money. There is an alteYna- 
tive relief prayed as to a sum of 5200/., for which it 
is sought to make the defendants liable in aid of 
any deficiency resulting from the abandonment of 
certain property included in the plaintiff's mort- 
gage, and said to be abandoned by him in conse- 
quence of the improper advice of defendants. The 
plaintiff asks to be indemnified generally in respect 
of the mortgage securities, and the costs of suits to 
which he may properly be made a party by reason 
of the alleged negligent and improper way in which 
the plaintiff’s business was transacted. It is ad- 
mitted at the bar that the plaintiff can only be 
entitled to relief on the footing of his assigning to 
the defendants the securities which he still holds. 
There seeins to me to be no ground for disputing 
the jurisdiction of the court. Although an action 
at law may be sustained and damages recovered 
against a solicitor for loss occasioned by negligence 
in the discharge of his duty, this court in a proper 
case would give relief without sending the injured 
client to a court of law. Under its improved 
course of practice it would seem to be the duty of 
this court to extend its jurisdiction as far as pos- 
sible in such cases, and to take cognizance of all 
well-grounded complaints against the conduct of 
its officers in 'the management of the business of 
their clients, either on bill filed or or under its sum- 
mary jurisdiction. Even before the statute of 1852 
the authorities support the right to relief. It is to 
be obsCTved that the judgment of the Vice-Chan- 
cellor in the case of Frankland v. Lucas does 
not justify the statement in the marginal note of the 
reporter. In the present case the grounds of com- 
plaint are greatly overstated, and the nature of the 
security so peculiar and the present position and 
value of the existing securities so entirely uncertain 
as to any ultimate loss that, even if there were 
sponger evidence in support of the plaintiff’s case, it 
would be difficult to support the bill. No actual 
loss has yet been incurred bv the plaintiff, except 
the non-payment of interest for some time, and the 
uncertainty when it may be paid. The land is at 
|n^sent unproductive, and must remain so until build- 
ing operations are resumed. But it was perfectly 
•undentood by the plaintiff that the value of the 
security depended on the building operations, and 
wsis, therefore, necessarily a precarious value. Upon 
the evidence it is impossible to say that it is certain 
that the plaintiff wiU ultimately sustain any loss at 
all, beyond the loss and inconvenience from delay as to 
tile Interest.. There is no precedent^ so far as I know, 
of a decree declaring' generally that the plaintiff in 
such a case should be indemnified in respect of an 
apprehended loss whidi may never occur.'* And 
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there is a serious difficulty in forcing upon the de- 
fendants tlto assignment of a security of so peculiar 
a kind, which tiiey never contracted to take. This is 
not like .the case of Craig v, Watson (sup.), where 
the solicitor took the security in his own name, 
and the court was able to direct a sale so as to ascer- 
tain with certainty the amount of the loss. In that 
case gross negligence was proved, and there was 
nothing peculiar in the nature of the property. The 
defendants’ conduct has been imprudent rather than 
negligent. The imprudence was as to a matter on 
which any man of sense could form an opinion for 
himselt, and a matter which required no professional 
skill to guide the plaintiff’s judgment. It is the 
peculiar nature of the security which has occasioned 
the complaint. A lease of land for building pur- 
poses is of no productive value until the expenditure 
for erecting the buildings is made, and the object of 
the borrower is to get the mofley to enable buildings 
to be erected. It is not attempted to put the plain- 
tiff’s case upon the ground that the defendants 
ought not to have lent his money on such a security. 
The amount lent by the plaintiff was inconsiderable, 
compared with the amount necessary for the con- 
templated buildings, and the nature of the security 
was such^hat from the beginning it was contem- 
plated that houses as they were completed might, 
with the consent of the plaintiff, be withdrawn from 
the security. It is no part of the complaint against 
the defendants that they were negligent in not 
having a definite stipulation as to the number to 
be witlidrawn. On the contrary, the plaintiff per- 
fectly understood the nature of the contract, and 
knew that the number of houses which might be 
withdrawn was undefined, and was therefore for 
future arrangement. The plaintiff was fully in- 
formed and consulted, and had the same means of 
forming an opinion and of obtaining the information 
necessary for forming an opinion as the defen- 
dants. In a question between solicitor and 
client as to loss from negligence there must be 
negligence of a gross and palpable kind to give a 
right to relief. But where, as in this case, the 
conduct complained of is more properly to be de- 
scribed as impludent or indiscreet, rather than 
negligent, and every transaction was referred to the 
judgment of the client himself, who concurred in it, 
there seems to me tb be no right to equitable relief. 
The advice which the defendants gave was founded 
on the reports of surveyors communicated to the 
plaintiff, and whatever may be said of the prudence 
or imprudence of the course advised by the defen- 
dants, I can see no reason to doubt the honesty of 
the advice. It was upon a matter which did not 
require professional skill; and the grounds upon 
which the advice was given were submitted to the 
plaintiff’s judgment, and approved by him. That 
is as to the general case of the plaintiff. But as to 
the transaction with Lady Hoghton, the principal 
ground oi complaint is that no valuation of 
the property was made as suggested by Mr. Baw- 
linson. But it is proved that a valuation was 
made, although not communicated to the plaintiff. 
The letter of Mr. Rawlinson to the plaintiff, 
dated 7th Aug. 1865, seems to me conclusive 
against the plaintiff as to the whole transaction with 
Lady Hoghton. In his second affidavit the plaintiff 
is obliged to admit that the allegation in the bill is 
incorrect, and that at the meeting on the 25th May 
1865, nothing passed as . to any question between 
himself and Lady Hoghton. There seems to me no 
just ground for the allegation that the execution by 
the plaintiff of the deed of 9th Aug. 1865, was im- 
properly obtained. It is unfortunate for the plain- 
tiff that he titould have been induced to charge 
fraud against the defendants in the original 
bill. Even in the amended bill in which the charges 
of fraud are struck out, there remains the imputa- 
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tion of improper motives as ioflueticing the defen* 
dants in the advice which thej gave to the plaintiff. 
There is nothing in the evidence to justify these 
charges, and as the plaintiff has failed to show any 
sufficient ground for the relief which he asks, the bill 
must be dismissed with costs. 

Solicitors for the plaintiff, Walters, Young, Waites s, 
and Deverell. 

Solicitors for the defendants, Chapman, Clarke, exA 
Turner. 

V.C. ICALINS’ COUBT. 

Beportcd by Gl. T. Edwabdb and G. I. F. Cookx, Esqrs., 
Barri8terfr«t>Law. 

Fridag, Feb. 26. 

Re Clrbk’s Trusts. 

Will — Construction — Gift to “ each of my sons**— 
Survivorship. 

A testator bequeathed the income of his residuary estate 
to his wife for lif^ and after her death bequeathed 
one-fifth of the residue to each of his two sons J. and 
C. absolutdy, and to be paid to them respectively, or to 
such of^ them as should be living at the death of his 
said wife, or the children of such oj them as might be 
then dead, the children of such as should be dead 
taking the share which their parent would have taken 
if living. C. died a bachelor in the lifetime of the 
tenant for life, but J, survived her. 

Held, that J. was entitled to the one- fifth originally 
given to C. 

This was a petition to ascertain the rights of 
parties in a fund which had been paid into court, 
under the Trustee Belief Act, by the trustees of the 
will of William Clark. The testator by his will, 
dated the 30th Dec. 1845, after bequeathing certain 
ecuniary legacies, bequeathed all the residue of 
is personal estate unto his trustees therein named, 
upon trust to collect and get in and invest the same 
as therein mentioned, and to pay the income of his 
said residuary estate to his wife Mary Bucknor 
Clark for her life, and the will then proceeded as 
follows : — 

And from and after the decease o'f my said wife, I give, 
devise, and l)equeath one<flf tb part of oil and every my said 
residuary estate, and the stocks, funds, or securities in or 
upon winch the some may have been invested, unto each 
ox my said two sons, James Clark and Charles Clark, abso> 
solutely, and to be paid and transferred to them respec- 
tively, or to such of them as shall be living at the time of 
the decease of my said wife, or the children of such of them 
as may be then dead, the children of such as shall be dead 
taking the part or share oxdy which their parent would 
have taken if living, with benefit of survivorship as between 
my said sons in the event of either dying without issue in 
my lifetime. 

The testator died on the 10th Feb. 1849; Charles 
Clark died a bachelor in June 1858 in the lifetime 
of the testator’s widow. The widow died in Nov. 
1868. The question was who, in the event that had 
happened, was entitled to the one-fifth bequeathed 
to Charles Clark. 

C. Hall, for the petitioner James Clark, con- 
tended that, according to the true construction of 
the will, and in the events which had hwpened, the 
petitioner, as he survived his brother Chaiiles, and 
was living at the death of the testator’s widow, was 
absolutely entitled to the one-fifth to which Charles 
would have been entitled if he had survived the 
widow. When the issue of a deceased dhild are 
provided for, as in this case, there is no necessity 
for giving the parent a vested interest unless 
actually survives the tenant for life. By tiie danse 
providing that the children of n son dying iit 
lifetime of the tenant'^fOrdife should take their < 
parent’s shares the testator evidently contem]^ted 


the possibility of a survivorship under the preceding 
dause. He cited 

Btwrgesa v. Pearson, 4 Madd. 411. 

W, Pearson, for the legal personal representatives 
of Charles, contended that each of the sons took an 
absolute vested interest in one-fifth of the residue, 
subj^t only to bo diverted in the event of his dying 
in his mother’s lifetime leaving childigen. There is 
nothing in this will to cut down this absolute 
interest. The words “ to be paid and transferred,” 
merely refer to the time of payment. .Suppose 
there is a gift of 1000/., after the death of the tenant 
for life, to A. and B., or the survivor of them, and 
A. dies in the lifetime of the tenant for life, the 
survivor, takes the whole; but suppose a gift, after 
the death of the tenant for life, of 500/. to each of A. 
and B., or the survivor of them, and A. dies in the 
lifetime of the tenant for lifS, B. does not take both 
sums. A gift of two-fifths to two persons is not 
the same as a gift of one-fifth to each. 

Renshaw, for the testator’s next of kin, contended 
that there was an intestacy. The gift was not of an 
entire fund, and there was no joint tenancy. There 
was only a survii^ship in the event of either of the 
sons dying in th^ testator’s lifetime, not of either 
dying in the lifetime of the tenant for life. He 
referred to 

Browne v. Lord Kenyon, 3 Madd. 410. 

C. HaUm reply— Here children are provided for, 
and when this is the case the court does not lean to a 
vesting. In Emperor v. Rolfe, 1 Ves. Sen. 208, and 
that class of cases, there was a vesting because 
there were no children. There is no distinction 
to be made between the gift and the direction te' 
pay. He cited 

Be Wilmoii's Trusts, L. Bep. 7 Eq., 532 ; 

Locke V. Lamb, L. Bep. 4 Eq. 372 ; 16 L. T. Bepi, 
N. S. 616; 

Merry v. Hill, L. Bep. 8 Eq. 619. 

The Yice-Chancbllor — In all questions arising 
upon wills it is a cardinal rule of construction that 
you are to ascertain the intention of the testator. 
In this case it is not disputed that if the testator 
had given his sons two-fifths of his residuary estate 
as one gift, instead of one-fifth to each, the case of 
Sturgess v. Pearson would have applied, and James 
Clark would have taken the whole. But the testator 
has given the two-fifths in this form. £The Vice- 
Chancellor then read the clause above stated, and 
continued :] Now the words “ dying in my lifetime’*’ 
do not apply to the case ; they are merely a provision 
against lapse. The question is whether there is any 
distinction between a gift of two-fifths to the sous, 
and a gift of one-fifth to each of the sons ; and i 
am of opihion that it would be a violation of the 
testator’s intention to say that there is any such 
distinction. The testator gives one-fifth to each, 
to be paid to them respectively, or to such of them 
as shall living at the death of his wife, so that he 
provides for the death of one only and not both of his 
sons in the lifetime of his wife. Now, what does the 
testator mean by the words “ or to such of them ? ** 
Surely he does not intend them to refer to a part 
only of the property in question, for that would be 
in effect to say, “ I give to Charles' or to such of 
them as shall be living at the death of my wife,** 
which would be nonsense. He clearly intends to 
make an indivisible gift to James ana Charles^ in 
equal shares, or to such of them as shall be living 
at the death of his wife. It is precisely the case of 
^urgess T, Pearson \ there the testator bequeathe« 
oerUin divictends to his daughter for li^, and then 
to, be equally divided aosongst her three children, “ or 
Such them as shall be Uving at her decease.** 
The children all died in the lifetime of the tenant 
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life, and it was held that they took vested 
interests. This intention of the testator, that the 
Bon whg survived the tenant for life should take 
-the one-flfth of the son dying in her lifetime, is still 
• more strongly shown by the clause wliich directs 
that the children of such of the sons as should be 
•dead at the time of the dte^ase of the testator’s 
wife should take the share which their parent would 
have taken if living. 1 am of opinion, therefore, 
that it was the Intention of the testator, as it is the 
^effect of his language, to give the two-fifths to his 
two sons, or such of them as should survive the 
^tenant for life. Therefore, as James Clark alone 
survived the tenant for life, there will be a decla- 
Tation that in the events which have happened, the 
petitioner, James Clark is entitled to the pne-fifth 
originally given to Charles. 

Solicitors : Waller aijd Scott. 


July 26 and 27, 1869. 

Bdltebl V. Plummbr. 

^Settlement — Construction — Power of appointment — 
Defective exercise as t^pai't. 

lUnder a matriage settlement 4000/. Bank Stock was 
vested in trustees upon trust to assign the same unt 04 ind 
■amongst all and every the children, and the issue of 
deceased children, in such parts, ^'c., at surh times, and 
in such manner, ^c., as the husband and wife should 
Jointly by deed, or the survivor by ivill, appoint, and in 
default on certain trusts for the children equally with 
benefit of survivorship. The joint power was never 
■exercised, hut the wife, on the marriage of a daughter 
• (lier husband being then dead), covenanted that by any 
future will she would only appoint to her in a specific 
manner. The • widow then made ^er will, whereby, 
4 ‘eciting the power, she gave a house (part of the trust 
property) to a-sinyle daughter, appointed 2000 /. to her 
married daughter, HQOl. to a son, and 100 /. to a daughter 
■ of a deceased son, he having left other children still 
surviving, and gave all other, the realty and per- 
sonally, over which she had a disposing power, to the 
domgkter to whom she had given the house : 

■ JELeld, that the appointment was valid except as to the 
residue, which went as in default of appointment. 

The question in this case was, whether the will of 
'Louisa Plummer was a good and valid exercise of 
power of appointment given to her by her mar- < 
sriage settlement. The settlement was dated the 
'2nd Sept. 1809, and thereby 4000/. Bank Stock was 
(assigned to Prances Hdarle Bodd and William 
Plummer, upon certain trusts for George Thomas 
JPlnmmer and Louisa his wife, and after their 
]decease a power of appointment was given to them 
dn these terms : 

Upon trust to transfer and assign the said suxn of 40001. 
xmto and OiUiongst all and every the sou and sons, dac^hter 
' 4uad daughters of the said George Thomas Plummer and 
Xouisa Plummer, lawfully to be begotten ; and the ohildren 
■mA such sons and daughters in case any of them should he 
•iSbm dead, leaving issue, in such parts and propweioM. 
-mid at such time or times, and in such manner as the tsjJ 
•Ctoorge. Thomas Plummer and Louisa Plummer 

by any deed or writing, or the survivor of them, by 
Ids enr her last will and testament in writing duly exeei^ea, 
Jimit, diraet, or appoint the same, and in default of 
'.wuoh appointment, then unto and amongret all and every 
the son and sons, daughter and daughters of the said 
*4}eorge Thomas Plummer and Louisa Plummer, and the 
<iliildMn of enoh sons and daughters, in oase any of them 
4dm«ld be dead leaving issue, in equal aharea and propor- 
tions, but BO as the ohud or children of the sons or daugh- 
ters as: Ohotdd then happen to be dead should be entiued 
'^nly to^Oie diore which his, her> or their father or mother 
wowd have been entitled to if liviog, equally to be divided 
amongst such cbjldrei if more than one, and if but one. 
then^olly to that one. 

There was then a provirion dt the desire of the 
■^id Gwrge Thomas Plummer and Louisa, his w^e, 
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or the survivor, to lay out the 4000/. in the purchase 
of freeholds to be hold on the same trusts. George 
Thomas Plummer died in 1828, there being 
issue of the marriage five children, Louisa Marian, 
George Bobert, Henry, Frances, and Charles, 
who died in 1837 an intestate, and a baclmlor. 
Tlic husband and wife never executed the joint 
power of appointment reserved to them by the 
settlement, and the 4000/. Bank Stock was invested 
in 7000/. Tliree per Cent. Beduced. In 1831 Louisa 
Marian, the eldest child, married Bobert Westmacott, 
and on that occasion a settlement was executed, and 
Louisa Plummer, who was a party to the settlement, 
covenanted that she would not by any future will 
to be executed by her appoint to the said Louisa 
Marian Plummer, or her child or children, a less 
portion of the funds, the subject of the settlement 
of the 2nd Sept. 1809, than 2600/. Beduced Annui- 
ties, or property equal in amount thereto, and that 
if she should execute another will, and thereby 
appoint to the said Louisa Marian, or to her child 
or children, a less portion of tho said trust funds 
than the said sum of 2500/., she in her lifetime, or 
her executors or administrators, within si x calendar 
mouths after her decease would pay to the said 
trustees for the time bejng of such settlement 
such a sum of money as would be equivalent to the 
difference between tho stock or property which 
should 1>^ so appointed, and the said sum of 2500/. 
Three per Cent. Annuities. George Bobert Plum- 
mer, another child of the said Louisa Plummer, 
died in her lifetime leaving four children, who all 
attained twenty-one. 

On the 25th Oct. 1867 Louisa Plummer made her 
will. By this Instrument she recited that under 
her marriage settlement she had, in certain events 
which had happened, a di8i)osing power over certain 
real and personal estate unto and amongst the sons 
and daughters of her marriage, and the children of 
such sons and daughters in case any of them should 
be dead. The testatrix then gave and devised a 
freehold house at Plymouth (which had been bought 
out o^the 7000/. 8 per Cent. Beduced in 1 829) to 
her daughter Frances Plummer, her heirs and 
assigns, to be cohveyed to her immediately after her 
(the testatrix’s) decease. And the testatrix directed 
and appointed that the sum of 2600/. Stock, part of 
the 7000/. 3 per Cent. Beduced, should be held upon 
trust for her daughter Louisa Marian Westmacott, 
her executors, i^ministrators, and assigns. And 
she appointed, gave, and bequeathed the sum of 
500/. Stock, further part of the said trust funds, to 
her son Henry, his .executors, administrators, and 
assigns. And she appointed, gave, and bequeathed 
the sum of 100/. Stock, further part of the said trust 
funds, to her granddaughter Louisa, daughter of her 
late son George Bobert Plummer, deceased, her 
executors, admioistrators, and assigns. And as to 
all other the real and personal estate over which she 
had a disposing power, and all her real and personal 
estates and effects aher payment of her debts, 
funeral and testamentary expenses, she appointed, 
gave, devised, and bequeathed the same and every 
part thereof unto her daughter Frances Plummer, 
her heirsj executors, administrators, and assigns. 
Louisa Plummer died a month after executing her 
will; and at that time the trust property consisted 
of 7064i 6«. Now Three per Gents., and the freehold 
house at Plymouth. The ti^ustees of the settlement 
of 1809 were both dead, and new ones had been 
appointed, the plaintiff, Thomas H. Bulteel, being 
one, and William Hiuris, jun., the other ; but it 
was singular that on neither occasion — one new 
trustee being. in ISSd'and the other in 

1859— was ihe Ic^nid house mentioned, and the 
legal estate in U was outstandii^ in the heir-at-law 
of William Flommer, who survived Francis Hearie 
Bodd, having made bis will containing no devise of 
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trust estates, such heir beingTi as it was believed, the 
eldest soli of the testatrix’s deceased son Geot^e 
Bobert Plummer. This suit was institnted We 
trustees, who now submitted the question for the 
decision of the court, and asked that the trusts of 
the settlement might be executed under its direction. 

Giasse, Q.C. and Waugh appeared for the plaintiffs, 
and submitted the question. 

Colsj Q. C. and Keu for the defendant, Erances 
Plummer, contended that the will of Louisa Plummer 
must be supported entirely. The court previously 
to the Wills Act would aid a defective execution ; 
but since that statute, although no formal words 
were required to constitute it a good exercise of the 
power, yet there must be some instrument operating 
as a will. The residuary clause probably had no 
app]ic.*ition to the truA fund : 

Wilson V. Piggott, 2 Ves. jun. 351 ; 

Ranking v. Baines, 10 L. T. Bep. N. S. 124. 

Wilkie T. Holnie, 9 Mod. 486 ; 1 Dick, 165 ; 

Ward V. Finnin, 11 Sim. 235 ; 

Morse v. Martin, 34 Beav. 500 ; 

Ihungr v. Lord Waierpark, 13 Sim. 199. 

Cotton, Q. C. and Bedwell, for the grandchildren of 
the testatrix, in whose favour no appointment was 
made, argued that the will was either a good ap- 
pointment or entirely bad— it could not be bad in 
part. This was not a case in which the court would 
help the defective execution : 

White V. Wilson, 1 Drew. 298 ; 

Sa^en on Powers, 8th edit. 560-1 ; 

Wilkie V. Holme {sup .) ; 

Hervey v. Hervey, 1 Atk. 560. 

Pearson, Q. C. and Langley, for Mrs. Westmacott. 
—The gib of the residue was entirely void, and 
therefore had no effect as defeating the appointments 
made. No doubt the will was a defective execution 
of the power, but it was good as far as it went, and 
the court would carry it out : 

Rowley v. Rowley, Kay, 242, 246 ; 

Ranking v. Barnes {sup.) ; 10 Jur. N. S. 463 ; 

Wilson V. Pigott {sup.) ; • 

Young v. Lord Waterpark (px>p .) ; 

Kemp V. Kemp, 5 Vos. 849 ; 

Sugdon on Powers, 8th edit., 520 ; 

Topham v. Duke of Portland, 1 De J. & S. 517. 

Cotton, Q. C. in reply. 

The Vice-Chancellor. — This is a case in which 
I do not feel much difficulty. [The Vice-Chan- 
cellor stated the facts.] It is agreed on all hands 
that this was not an exclusive power, that is, the 
appointor must either give or kave something to 
all the objects of the power. The settlement creating 
tile power was dated in 1809 ; and twenty-two years 
after, namely, in 1831, one of the daughters of this 
lady, Louisa Marian, having married a Mr. '^est- 
macott, and her mother joining in the settlement 
made upon her marriage and that settlement re- 
citing the power, there is a covenant by the mother 
thal she would not by any future will to be ex- 
ecuted by her appoint to fLouisa Marian, her 
dauj^ter, or her children, a less portion of the 
trust fund than two thirds of 2500i. Bedu^ An- 
nuities, or property equal in amount thm^to ; and if 
she should execute another will, and thereby a^^int 
to Louisa Marian or her children, a less pc^on 
of the said trust funds than 25004, then, tiib in 
her lifetime, or her executors or administrators, 
within six ealsndiur montlis after her decease, i^onid 
pay to the trustees for ^e time being^<^ tite seUtO- 
ment such a sum of money s» woiild bs equivaleikt 
to the difference between tho stock or peoppH^ 
which should he so appointeA ond the sum of 2500A' 
Tliree per Cent Beduced Annuities. The moliter 
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made her will, dated the 25th Oct. 1867, and oiou 
that will the whole question turns. At tho date of 
this will the state of the family was this: there 
was the daughter Louisa Marian, who had attaint 
her majority of twenty-one years and married in 
1831, that is, thirty years before the date of the 
will, although upon that fact no question arises. 
Then there was George Bobert, who died before the 
testatrix, leaving four children, and Henry and 
Frances Hill living, and Charles, who died unmar- 
ried before the husband of the testatrix. There- 
being therefore three surviving children of a de- 
ceased son, Mrs. Plummer makes her will (the ■ 
Vice-Chancellor referred to the will) ; she was- 
mistress of her property, and was to give it 
amongst her children, provided she did not exclude- 
any. Now the objects were her children and the- 
children of a deceased son, and these latter were- 
not wholly excluded, because she gave 1004 to tk 
granddaughter. But, up to that point she had left 
out the three children of the deceased son wha- 
were some of the objects of the power ; and if the - 
will had stopped there, it being admitted that the- 
sums given did not exhaust the whole trust fund,, 
it is not questioned, and indeed could not be, that 
this instrument might have been a valid exercise of 
the power, because the unappointed part of the fund 
would have gone in default of appointment, so as to 
preserve or retain some small portion for the remain- 
ing objects of the power. That is, the appointment 
did not exhaust the whole trust fund over whicb 
the power extended, and so far as there was no 
appointment that went in default of appointment. 
As Lord St. Leonards has said with great truth 
« Provided the objects against a power take some- 
thing, even the smallest sum of money being giveor 
to each of tho objects of the power would satisfy 
tho exigency of the law.” If, therefore, the will had 
stopped after the appointment of the 1004 to the 
granddaughter, there is no contest but that she 
would have left enough to go in default of appoint- 
ment, and the execution of the power would have 
been valid. Bat she goes on to leave the residue- 
in the following manner: — “ As to all other the reali 
and personal estate over which I have a disposing 
power, and all my real and personal estate and < 
effects, after payment of my debts funeral and’' 
testamentary expenses, I give, devise, and beqiieatb 
the same and every part thereof unto my daughter 
Frances, her executors, administrator, or assigns.*’" 
Whether the house which was given to her i»% 
valuable does not appear. Suppose it was of con- 
siderable value, and there being a gift to her of alL 
the residue of the trust fund, Mr. Cotton argued 
that the clause must be taken as an appointment 
and, consequently that, as the effect was to exclude 
some of the objects of the power, he submitted that 
it was wholly void. That is because she had not 
left something (even a shilling would have been 
sufficient) to the remaining objects of the power, the 
whole is vitiated. Now, the ^ect of allowing the 
whole gift would be to effectuate the intention of 
tho testatrix if possible, if thi^ be the proper con- 
struction. But it is said, beicause she has not left 
something, even a shilling would be sufficient to the 
remaining objects of Ihe power, the whole is bad. 

If this is BO, the whole intention of the 

testatrix would be defeated. I do not 8 a 3 r 

anything about the covenant in the mar- 
riage s^emenk I treat as if there were none ■ 

lu^- I mint assume that she has fairly and pro- 
perly ezevoised the powers, there being no ini(Roper 
obfsat, and' no undue influence. There is nothing ttie 
tiiow iImU it was not properly exercised ; -she feel»- 
the exigoBi^ of the different, members of her fantily,. 
and clMriy intended Frannes to have the dwellini^- 
house, and that Mm. Westmacott should have 26004^ 
aud hW otiwrohild Henry' 5004 only ; to hesr gnmff^ 
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daughter 100/!. The effect, therefore, of holding the 
appointments void would be that none of these ob> 
jects would take under the will the sums intended 
for them, and the whole intention of the testatrix 
would be entirely frustrated, when by a reasonable 
construction I think I can carry into effect 
every part of the intention. If the will had 
stopped at the gift of 100/., there would have 
been no diflSculty ; but subsequently by her 
will and codicil (having no power by- deed), 
she gave all the residue under circumstances which 
would have fallen within the cases of Wikon v. 
Piggolt (sup.) and Rowley v. Rowley^, 9 L. T. Rep. N. S. 
<840, irrespective of what was the effect of the 
authorities sixty or seventy years since noticed in 
Lord St. Leonard’s Treatise and the case of Young 
y. Lord Waterpark (««/>.) under the same power as 
in Rowley v. Rowley^ and we have nothing now to 
do with illusory appointments ; such a thing can 
hardly be now. Provided it is good at law, it is 
good in equity, it having previously been valid at 
law ; but as I understand it, such appointments are 
called illusory by Lord St. Leonards, merely because 
small or illusory shares were given. If there are 
several objects of a power, and you do not appoint 
all the fund, but appoint something short of the 
whole, the rest going by default to the objects of 
the power, that will be valid : ( Wilson v. Piggotty 
2 Ves. J un. 355). The rule is that if the several ap- 
pointments do not exhaust, or nearly exhaust, the 
whole fund, that which is left only vitiates the 
appointment so far. It is very true that in some of 
the cases the appointments were by different in- 
struments ; so it was in Young v. Lord Waterpark 
(^sup.')’ but I cannot think that Vice-Chancellor 
Shadwell attached much importance to it, and he 
held that only the last appointment was void, and 
the effect was that George, the last appointee, took 
nothing under the appointment, but came in in de- 
fault after a series of appointments to his brothers 
and* sisters. In Ranking v. Barnes (siip.^y and all 
the cases there mentioned, in which the appoint- 
ment was held void, the appointment was under a 
power to appoint among children ; and two shares 
were appointed to one daughter and her husband, 
and it was held good as to the daughter, and bad 
as against her husband, and by this setting free 
a portion of the trust fund, it was left to devolve as 
unappointed, and that removed all objection, since 
every object of the power was entitled to some- 
thing. [The Vice-Chancellor read passages from 
the judgment.] It is true there the appointment 
was by different instruments, but I cannot help 
thinking that the question whether an appointment 
is partly bad and partly good does not depend upon 
that, but whether, by a reasonable construction, it 
can be made to amount to the same thing. Here 
it would have the effect of absolutely frustrating 
^e whole intention, and the question is, whether 
it should be so absolutely frustrated or in part only ; 
and, if I can carry the leading intention into effect, is 
it not better that I should hold that one part is good 
than that the whole is bad ? It is no doubt good down 
to a particular part, and entirely good if it had 
atopped there. (The Vice-Chancellor referred to 
the will.) There is a residffary bequest, by which 
ahe evidently intended the objects to take not only 
what was left unappointed ; but she meant to give to 
:X^nces her own residuary estate. The rational con- 
atruction is to say that, so far as she has given what 
was her own, it is valid, but so far as she has appointed 
it is invalid. I do it on the broad ground of inten- 
ti<ni. I think that is the result of all the cases 
except White r, Wilaon in which there was 
not an exclusive power, bnt^there was an obligation 
to give something to each of three children; but 
the will gave 5004 to pne^ /.to another (B.\ and 
the residue to 0., and there was, therefore^ an mten- 
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f tion to give something to every one, but a blank 
I left for some reason, and the question was whether 
the whole was invalid It may admit of considerable 
doubt, what was the intention of leaving the 
blank ? The case is a peculiar one. There was a 
gift of 5004 ; so far it was good ; but then came 
the blank. On these grounds, therefore, I 
shall hold the appointment valid, except as to the 
residue; and there must be a declaration accord- 
ingly. All that is not appointed by the preceding 
part of the will goes in default of appointment; 
costs out of the appointed fund. 

Solicitors for all parties, Messrs. W. and W. H. 
Rennolls. 

V. 0. JAMES’S COURT. 

Reported by W. H. Bbknbt. Esq., and Hon. Robbbt Butlbb, 
Barristers-at^w. 

Wednesdayy Jan. 26. 

Mote v. Sparrow. 

Building society-— Rules — Powers of borrowing — Pro- 
tnissory note made by committee— Composition-deed 
without cessio bonorum — Position of trustee. 

The m&nbers of the committee of a building society 
borrowed money from their bankers for purposes not 
strictly within their borrowing powersy and gave a pro- 
missory note for the amount borrowed. Soon after the 
transaction tne company suspended business. On bill fled 
by one of the members of the committee who signed the 
notCy against the bankers and the other members of the 
society to ascertain his liability : 

Held, that only the persons who signed the note, and the 
persons who authorised the signatures, were jointly 
and severally liable to make good the amount. 

One of the parties liable on the note had, some time pre- 
vious to the filing of this bill, executed a composition 
deed containing no cessio bonorum, and the trustee of 
this deed was made a defendant in this suit : 

Held, that as the composition- deed contained no cessio 
bonorum, the trustee ought not to have been made a 
party to the suit ; and that the debtor himself should 
have been made a defendant. 

The plaintiff in this suit, William Moye, was a 
member of a society called the Halstead and North 
Essex Permanent Benefit Building and Endowment 
Association and Savings Institution, formed pur- 
suant to the Act of 6 & 7 Will. 4, c. 32. The objects 
and method of management of this society were 
defined by certain rules, of which the following 
were the most important : 

1. The intents and pnrroses for which this society is 
intended to be established are declared to be, to raise by 
monthly subscriptions from its members, in shares of the 
ultimate value of 501. each, a stock or fund to enable each 
member of the so^ety to receive out of the funds thereof, 
an advance of the amount or value of his share thereon, for 
the purpose of erecting a dwelling-house or purchasing a 
freenola, leasehold, or copyhold house, or either real or 
leasehold estate, to be secured by way of mortgage to the 
society until the amount or value of nis share shall have 
been fully repaid to the society with interest or redemption 
money thereon, and also all nnes and all other payments 
incurred in respect thereof. 

2. The business and affairs of the society shall be con. 
ducted and carried on by and under the nmnagement and 
control of the following officers, namely, three trustees, a 
committee of not lees than eight or more than fifteen 
members, a solicitor, two auditors, abanker and a treasurer, 
an aetuai7, a manager, and a secretary. 

The defendant Sparrow, and two other gentlemen 
since deceased, were appointed trustees, and Messrs. 
Sparrow, Bound, and Oo., of which firm the defen- 
dant Sparrow was a partner, were appointed bankers 
and treasurers of the society. Buie 8 of the society 
provided that— 

The trustees shall do no act in their official capacity but 
by the written order and authority of the oommfttee, such 
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order to be signed by tlie obainaan of tbe meeting at which 
such order is made, and one other of the members then 
present, and to be attested by the secretary. 

4. For the transaction of the usiial monthly and general 
businesf of the committee, three elected members shall 
be a quorum. 

13. Any member desiring an advance before he is entitled 
to it by rotation, and before the funds in hand from sub* 
Boriptions and repayments are sufficient for the purpose, 
may be accommodated therewith, ** provided the society 
con obtain a loan for such pur^se, and provided sucn 
a member agrees to pay additional interest for a stated 
period, or until such advance can bo mode from the funds 
of the society,*' and in such case preference Shall be given 
to any member who shall procure a loan for the society 
to meet his required advance. 

20. Any member not having received an advance who may 
be desirous of withdrawing from the society, must send a 
vnitten notice to the manager x>f his intention so to do, at 
Aeast seven days before the usual monthly meeting, and 
such withdrawal.will be regulated as follows : No withoifawal 
to be permitted unless in case of death, lunacy, or insanity, 
under twelve months from the date of such member's 
admission ; provided aiways that the i>ayment of any debts 
due from the society shall, if required, be made before any 
share con be withdrawn, and under all circumstances the 
sums paid for withdrawals shall in no cose exceed the 
income derived from the repayment of slmres already 
advanced to members ; and withdrawn shares (not 
wholly subscribed for) shall be paid out in rotation 
according to the date of application for their with- 
drawal. And in case the expenses of the society and 
any loss sustained by it exceed the moneys appropnated 
to the management and contingent fund all i^res so to 
be withdrawn shall be chargeable with a due proportion 
of such excess according to the number of years such shares 
shall have been in force, and this rule shall equally apply to 
members cancelling their unadvanced shares previously to 
takittgaloan from the society. 

24. The expenses of management and any losses that may 
be incurred by tbe society shall be defrayed out of the 
management and contingent fund, but if such expenses and 
losses bo greater than the amount of such management or' 
contingent fund the excess shall be borne equally by the 
holders of all advanced shares, and also of all unadvanced 
shares at the time of such deficiency not wholly paid up for 
five, ten, or fifteen years respectively as the case may be, in 
proportion to the number and amount of such shares respec- 
tively hold by each, and according to the number of years 
the same shall have been in force. 

The plaintiff Moye was the holder of five fully 
paid-up unadvanced shares in this society. The 
defendants, Cheverton and Nokes, were the holders 
of unadvanced shares not fully paid-up, and Bunt 
and Arnold were members of the society in respect 
of advanced shares held by them* and in respect of 
which certain sums of money were due to the 
society. 

On the 14th Bee. 1855, at a meeting of the com- 
mittee of the society, at which the plaintiff and 
several of the defendants were present,' the fol- 
lowing resolution was passed : 

Resolved — that the committee do, and they are hereby 
fully authorised and empowered to borrow and take up at 
interest, not exceeding 51. per cent, per annum, from any 
person or i>ersons willing to lend and advance the same, any 
sum or sums not exceeding in the whole the sum of 20001., 
for the jpurposes of the society, and that the some when so 
borrowed be Immediately paad by the committee to the 
treasurer of the society, to the credit of the society, and 
that the funds and assets of the society be athll times liable 
to and answerable for the money so borrowed and paid over 
in pursuance of this resolution, and that any five or more of 
the said committee be, and they are fully authorised hereby 
and empowered to loin in the security on behalf of them- 
selves and other the members of the committee, fot toe 
repayment of such advances, and be fully indemnified 
therefrom out of toe funds and assets of the said soqlety. 

^ The Aociety, being in want of money, borrowed 
200/. from J. Stubbing, for which amount they gave 
a promissory note made by Moye, Hustler, Clark, 
Barnard, and Crisp, all of whom were members of 
the committee. 

On the 14th Jan. 1867, Barnard executed a deed 
of composition in the manner req,uired by the pro- 
visions of tbe Bankruptcy Act 1861, of whit^ 
John Nidiolls was the trustee. The committee 
also borrowed from Stubbing 800A in addition to the 
200/. secured to him by the note. 

In August 1868 Stubbing commenced an action 
against the plaintiff in the Court of Queen*s Bench 
to recover we 200/^, with interest due oh the note; | 
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and the plaintiff, being advised that he had no 
defence to the action, piud Stubbing 220/. lOs. 4<£ 
for principal, interest, and costs. Stubbing also 
required payment of the 800/., and accordingly a 
special committee meeting of the society was held 
on the 14th Feb. 1861, at which the plaintiff Moye 
and the defendant Morris and one Robert Sargeant 
were present, the following resolutions were passed : 

That toe committee do and toey are hereby fully author- 
ised to borrow and take up at the current rate of interest 
the sum of 8001. for the purposes of the society, and that the 
same, when so borrowed, be immediately paid by the com- 
mittee to the treasurer of the society to the credit of the 
society, and that the funds and assets of the society be at 
all times liable to, and answ^ble for the sums so borrowed 
and paid over in pursuance mithis resolution ; and that any 
three or more of the said committee be and are hereby 
fully authorised and empowered to join in the seciulty on 
behalf of themselves and other menmers of the committee 
for the repayment of such advances, and be fully indemnified 
therefrom out of tlte funds and assets of the sooiety. 

That the sum of 8001. be forthwith paid to Mr. John 
Stabbing in discharge of the note of hand due to him from 
this society for that amount. 

That in the event of the bankers of the said society, 
Messrs. Sparrow and Co., advancing the said sum of 8001., 
the committee be and are authorised hereby to deposit their 
title-deeds and writings of the said society as a security for 
the repayment thereof, and for any other sums of money 
which may be now due to the said bankers. 

The money was advanced by the bankers and 
paid to Stubbing, and the repayment thereof, to- 
gether with the sum of 460/. previously advanced, 
was secured by a promissory note for the sum of 
1250/. made by the plaintiff Aloye, and by Portway, 
Hustler and Sargeant, all members of the com- 
mittee, and given with the privity and authority of 
Morris. They also deposited with the bankers, by 
way If equitable mortgage, the title-deeds then in 
their possession of certain cottages and houses 
mortgaged to the society by its members to secure 
repayment of advances made to them, together with 
the following memorandum : — 

Wo, the undersigned, William Moye, of Halstead, in the 
county of Essex, innkeeper, Charles Portway, of the same 
place, ironmonger, William Octavius Hustler, of the same 
place, gentleman, and Robert Sorg^eant, of the same place, 
baker, four of the members of the committee of the Hal- 
stead and North Essex Permanent Benefit Building Society, 
do hereby declare that we have previously to the signing 
hereof deposited in the bands of Messrs. Sparrow, Tuffnell, 
and Co., of Chelmsford^ Braintree, and elsewhere, in the 
county of Essex, bankers, the sever^ deeds and writings 
relating to the premises mentioned in the schedule here- 
under written, as and by way of security for the sum of 
12501., in which we are now indebted to them upon a certain 
promissory note, bearing even date herewith, and borrowed 
By us of them as members of the said society, and for and 
on behalf of the said society, or upon the general banking 
account of the said society overdrawn, or which msty at any 
time hereafter be due by ihe said society to them. 

Some portions of the property comprised in the 
equitable mortgage were sold, and the proceeds 
were applied by the defendant Sparrow towards 
payment of the debt of 1250/. The bankers alleged 
that there was still a sum of 650/> due on the promis- 
sory note, for which they threatened to sue the plain- 
tiff at law. The bankers also alleged that they had 
given up the memorandum of deposit to the secre- 
tary of the society, and that tho deeds were locked 
up with other muniments of the sodety in a box 
which the bankers held, and of which they had not 
the key. 

Sargeant became insolvent in 1867. The business 
of the society had been suspended since Sept. 1867 , 
but as the members of the society were less than 
seven in number, it could not be wound-up upon 
a petition under the Companies Act 1862. . „ 

The defendants had threatened to sue the plaintiff 
at law, and the bUl in this suit praved that 
they might be restrained by injunction from pro- 
ceeding at law against tho plaintiff in respwt of 
the promissory note for 1260/. ; that the note should 
be corrected so as to express the true agreeinent 
and intention of the parties ; that an acraunt might 
be token of all dealings between the society and the 
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defendant Sparrow as the trustee thereof, and the 
bankers as treasurers and bankers of the society ; 
that the ralidity of the equitable mortgage might 
be determined ; that provision might be made for 
payment of the note for 1250/., and any other sums 
due to the bankers, and for the amounts due to the 
plaintiff and other creditors of the society out of the 
assets thereof, and by means of contributions from 
persons liable as contributories to the society ; and that 
in the event of the assets and contributions proving 
inadequate for the satisfaction of the debts, the rights 
and liabilities of the plaintiff and the other makers 
of the note might be ascertained and declared, and 
that the bankers should atsign to the plaintiff and 
his CO- sureties all securities in their hands, and that 
the society might bo wound-up. 

iToy, Q. C., jFVy, Q. C., and L. Field for the plain- 
tiff.— The plaintiff was entitled to an assignment of 
all the securities which the bankers held, including 
the equitable mortgage. The plaintiff and his co- 
makers of the promissory notes signed them only 
as agents for the society. The bank had always dealt 
with the society so as to accept them as the principal 
debtors and in exoneration of the personal liability 
of the makers, and therefore the defendants should 
be restrained from suing the plaintiff at law on the 
note for 1250/. 

Laivff V. Reid, 21 L. T. Rop. N. S. 773 ; L. Rep. 
5 Ch. 4. 

Eddis, Q. C. and J. W. Chitty for the bankers 
and several other defendants. 

Alfred Bailey for Stratton. # 

Horton Smith for Nicholls. — Nichulls ought not to 
be a party to the suit, he being merely a trustee 
of a composition-deed under the 197th section of 
the Bankrujitcy Act 1861. 

Re Carlisle Canal Company, 13 L. T. Rep. N. S. 70 ; 

Ex parte Holland, 19 L. T. Rep. N. S. 430 ; 

Smith V. Sannders, W. N. 1867, p. 154 > 

Ex parte Willmot, L. Rep. 2 Ch. 795 ; 

Re Richmond Hill Hotel Company, 16 L. T. Rop. 
N. S. 786 ; 17 L. T. Rep. N. 8. 188 ; 38 L. J., 
N. S., 541, Ch. ; 

Ex parte Mendel, 1 De G. J. & S. 330 ; 

Ex pan'te Halliday, 2 Do G. J. & S. 312. 

There was no cessio bonornm, Nicholls was not a 
trustee of the property of the quasi bankrupt ; he 
was only a trustee of the covenant in the deed of 
composition. 

Kay, Q.C. in reply. 

The Vice-Chakceli,or. — I n this case several 
authorities have been cited ; many of them, indeed, 
of great interest, and some of them of not a little 
difficulty. It is necessary to treat them seriatim. 
First of all the question arises (and it is the founda- 
tion of a great part of this case). What powers this 
society had to borrow money ? The only power of 
borrowing which this society had is the one con- 
tained in the 13th clause, to which my attention has 
been called. (The Vice-Chancellor read the clause 
to the effect above stated, and continued ;] Now I 
am of opinion that, under that section, no loan 
could ^ properly raised by the managing body of 
the society so as to bind the society, unless it was 
a loan made for the purpose of lending to a member 
who agreed' to pay an additional interest for a stated 
period, or until such advance should 1^ made out 
of the funds of the society. That is to say, it is 
quite clear, in point of law, that these societies have 
no unlimited power of borrowing. They have 
powm of borrowing for the special purposes indi- 
cated by their constStution, if those purposes do not 
violate any principle of law; but those powers of 
borrowing can only be for tnose special purposes, 
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and within those limits. I am of opinion, there- 
fore, that no loan borrowed for the payment of 
debts, or otherwise than for the purpose of making 
an advance to a member desirous of obtaining a 
loan, is justifiable under this deed. Then the loans 
in question appear to me to be not justified accord- 
ing to the view 1 have taken of the powers of the 
society. There is no suggestion that the loans were 
made for any other purpose than that of paying 
some debts and expenses incurred in the manage- 
ment of the society. At all events, there is no 
suggestion in evidence which makes them otherwise 
than a general loan borrowed for the general pur- 
poses of the society. Indeed, some of them were 
borrowed for the purpose of paying off debts. That 
being so, it appears to me that, upon the mere 
transaction of loan itself, no liability could be 
attached by the committee to tlg)8e special members 
of the society who remained liable under the par- 
ticular clause to which I am now about to refer. 
The deed, after having provided for the mode in 
which several persons could withdraw and cease to 
have any connection with the society, either in 
respect of interest or liability, proceeds, by the 
24th clause, to show how the expenses of manage- 
ment, and any losses that may be incurred by the 
society, shall be defrayed. [The Vice-Chancellor 
read the clause, to the effect above stated, and 
continued :] That clause seems to me to have made 
it the duty of the committee to have inquired and 
ascertained the loss whenever it occurred ; aud they 
could not, by borrowing money to pay off a creditor, 
arid so postponing the inquiry from year to year, 
alter the class of persons upon whom the burden 
of payment^ would fall. Suppose, for instance, that 
a loss occurs in one year, and then, instead of ascer- 
taining it aud throwing it upon the persons who 
are liable in that year, moneys are borrowed from 
the bankers, or from some other sources ; suppose 
that the debts are paid aud discharged, that mem- 
bers change their positions, withdraw or cease 
to be advanced members, and get their property, it is 
suggested that ultimately, after going on in that 
course of dealing fqjr years, the two or three persons 
who arc found at last to he in the position of holders 
of unarivanced shares, not fully paid up, or to be 
the holders of advanced shares in respect of which 
sums of money are due, are to be the persons liable 
to make good all the losses incurred during the 
preceding j’ears, and which have been, from time to 
time, defrayed by means of borrowing money from 
some source or other. That shows how necessary it 
is to adhere to the rule of borrowing, that no money 
is to be borrowed except for the purpose of makiog 
an advance to a member. If that had been done 
the thing would have kept itself right ; there would 
have always been the receipts and payments, if 
there was n% balance ; and there would have been 
a deficiency immediately ascertained, if a deficiency 
had arisen by reason of any default of a member, 
or of the expenses of the society exceeding the 
not -receipts. But if there is no power of bor- 
rowing money, of course the members would 
be called upon to provide ready money for the 
purpose of meeting the deficiency. That- really 
should have been the course of management 
of this society, for the neglect of which no person 
seems to me to 1^ more answerable than the plain- 
tiff himself, who was one of the most active of the 
committeemen who had the maha^ment of the 
society. That being so, l am of opinion that the 
plaintiff has no rep^y whatever upon the allega- 
tions and proofs of thAW case against the defendants 
Elizabeth Cheverten^ Abraham Nokes, W'illlam 
Dunt, or William Afttold in reepect of his lialnlity 
upon the two m^miilfesoiy notes, or the promissory 
notes to which he hnM been made ti party. Then 1 am 
also of opinfon that there is no case made for relief 
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against the bankers. The bankers were the trea- 
surers and bankers of the society, which reaily 
comes to the ^ same thing. They kept a regular 
pass-book, which was passed to and fro between the 
bank and the. committee meetings of the society, 
and was regularly seen by them ; and there is no 
evidence of any inaccuracy in that account, or any- 
thing to prevent its being dealt with as an ordinary 
banker’s account, settled by the pass-book passing 
to and fro. It seems to me that any creditor of 
any person might as well have called on the bankers 
of that person to have the account taken. That is 
with respect to the general account. Nothing 
turnS) as it appears to me, upon the 1200/. ; that is a 
matter which has really been disposed of. They 
have given credit for 660/. If there was any doubt 
in respect of that, it would have been a matter to 
have been tried at law. It seems that G60/. has been 
in the course of the discussion admitted to be due 
to the bankers at law, at all events in respect of 
their claim upon that instrument. That being so, 
and as there is no relief against the holders of the 
shares, and none against the bankcA in respect of 
the account, we must consider what can be done 
with regard to what is called the equitable mort- 
gage. Now the equitable mortgage stands thus: 
Certain members of the committee in* 1861 deposited 
the title-deeds of the society with the bank by 
way of equitable mortgage. As 1 understand, the 
only title-deeds the society had were the title- 
deeds of their borrowers, which were deposited 
with them as mortgages for the purposes of 
the society, and according to the rules of the 
society; and every person who had made such 
a deposit was entitled to receive his deed back 
upon paying what was duo as between him and the 
society in respect of his advances and other con- 
tributions. That was the nature of the security 
which was given to the bank. It was a security 
given by way of the holdings of those mortgages. 
I do not sec, at present, the answer to the sugges- 
tion of Mr. Eddis, that the bankers should not have 
received the money ,*becau8e the money, according 
to the very constitution, was to be paid by the bor- 
rower direct to the society by* monthly payment. 
But, however that may be, I should say that I enter- 
tain more than a doubt whether it was competent 
to any officers, committee men, or others of the 
society, to make any such deposit of the deeds. I 
see nothing whatever authorising it in the rules of 
the society; and I have doubts, and more than 
doubts, whether a meeting of a special committee, at 
which the plaintiff and John Morris and Bobert 
Sargent were present, was sufficient to authorise the 
deposit of the deeds. It stands thus — I mean for 
the purposes of ' the hearing of this cause : By the 
bill in the suit it is simply alleged that the bankers 
have realised the security, to some extent, by re- 
ceiving a certain sum of money; and credit is 
claimed for that sum of money. Then there comes 
a paragraph in the prayer of the bill, asking that 
the bankers may be ordered to give up all securities 
in their possession. The bankers answer that by 
saying ** We have no securities in our possession 
whatever ; it is very true we had those securities, 
but we have given up the written memohuidum to 
the secretary of the society; and as to the deeds, 
they are now' in a box of the society locked up, of 
which box we have not got the key ; but which box 
and deeds we hold with the other munitnents of the 
society.” That is stated by the ansirer to the 
original hill ; the bill was afterwards amended, and 
no case is made by the Amended bill against idle 
bankers that they have done anything wrong; in so 
giving up the securities or the deeds to' ^e sCoiety. 
Thermore, it appears to me that no relief cftn .be 
given now in respect of the equitable mpi^gsge, Jh ; 
truth it comes to be a mattw of the smaliMt pebble j 


moment. It appears there is nothing due ex- 
cept in respect of some one of those advanced 
persons ” (whatever that may mean) of the name 
of Bunt. That is the only sum that really is duo 
in respect of any of the securities which were iu 
the bankers’ hands. That, I think, disposes of the 
question as to the bankers. But very different 
considerations arise with regard to the persons who 
are members of the committee, and the others who 
authorised the making of the securities themselves. 
First of all, I will take the security of the 14th 
Bee. 1855. There is no doubt that the intention of all 
these persons was that the funds and assets of the 
society should be the first funds to be resorted 
to ; for they all expected that the society would be 
a flourishing society, and would have funds and 
assets to meet its liabilities. I have no doubt the 
bankers and everyone at that time thought the same 
thing. That is sufficient to dispose of the objection 
that the agreement between the plaintiff and his 
co-makers, and also of the bankers in taking the 
notes, was that the makers of the note should sign 
it only as agents for and on behalf of the society. 
There seems no doubt that they did sign it as 
agents on behalf of the society, and the bankers 
took it in that sense. I have held that they had no 
right to do so on behalf of the society. They not 
only did it as agents on behalf of the society, but 
there was also this— it was never intended that 
some members of the committee should make them * 
selves more liable than the others. That was the 
act of the committee ; and it was mere accident appa- 
rently, and mere matter of convenience, as to which 
members of the committee should sign the security. 
Then*when the five members signed that note — or 
whatever it may be called — of the 18th April 1857, 
and signed it *‘on behalf of themselves and others the 
members of the said committee,” they signed that 
which they were duly authorised by the resolution 
of the members who were present at the meeting of 
the 14th Feb. 1855, to sign. I hold, that as between 
the persons who signed, and the persons who 
authorised that signature, they are all jointly and 
severally liable to make good that amount, and, 
therefore, to indemnify the plaintiff to the extent 
to which he has been called upoa to overpay that 
note. Then the case as to Mr. Barnard stands on 
peculiar grounds. It has been contended before me 
that Mr. Barnard was the man who ought to have 
been here ; and that Mr. Nioholls is not a proper 
person, either in respect of the debt or in respect of 
bis own character, to be drawn into this litigation. 
I am of opinion that that contention is right. 
Nicholls is not the person who ought to have been 
made a party to this suit. I think that the decisions 
in the Court of Bankruptcy to which I have been 
referred are, if I may say so, based on a very sound 
principle; and that you cannot apply the 197th 
section of the Bankruptcy Act to every case of 
composition-deed. When you talk of trustees 
and persons of that kind, you must have regard to 
what trustees they are, and for what purpose they 
are apjpointed, and that a deed in which there is no 
cess^ oonorunif stands in a very different position to 
a de^d in which there is a cessio bonorum. In this 
case NichoUs was never trustee of any property or 
effects whatsoever of the quasi bankrupt. He had 
no right to coll upon him to assign a particle of his 
property ; he had no right to interfere with him in 
the management of his business, or estate, or effects. 
That is to say, he was still farther removed from 
the character of an assignee In bankruptcy than an 
ordinary inspector jto, because, in all inspectorship- 
deeds which I have seen, tliere is a clause en- 
abling the inspector to turn himself into 
trustee if he; should think fit, hjr calling on the 
debtor to assign the property to him. In this cate, 
NichoUt was hot a trustee of the deed, except in 
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this way, that he was a trustee of the covenant by 
which t|ie debtor Barnard covenanted that he 
would, within fourteen days after the re^stration 
of the deed of composition, pay all his creditors; and 
he was merely a name, as it were, by which the 
man could be more conveniently sued, or by which 
the money could be more conveniently paid for 
distribution. Nicholls says that ** up to that time 
I received everything and I discharged everything, 
and I settled with Barnard, with whom 1 com- 
pleted the whole of the arrangement.** Then, 
moreover, this is further contended — and I think 
with propriety— that this is not a debt within 
the the meaning of the deed. He was not a cre- 
ditor, although it was an absolute contract upon 
which Mr Barnard could have sued by the holders 
of the promissory note. There could be no de- 
mand, except after notice or demand, in writing 
for three months, and that could never have 
been a debt capable of being discharged or 
paid within fourteen days after the registration 
of the deed. Then, again, no liability to the pre- 
sent plaintiff could have arisen untu the present 
plaintiff had paid the debt. I am of opinion that 
that clause in the Bankruptcy Act to which my 
attention has been called could 'by no possibility of 
construction be incorporated into the provisions of 
such a deed as this. You could not put it into the 
deed consistently vith the general provision and 
intent of the deed. Therefore, I am of opinion that 
no relief can be given against Mr Nichoiis. Then 
with regard to the larger note — the note for 1250/. 
—upon the same ground that I have already held 
with regard to the others, viz., that the persons who 
signed the note, and Morris, who admits that he 
was a member of the committee which authorised 
the making of the note — those persons are all liable to 
contribute equally to the payment of that note, and 
there must be a declaration of their liability accord- 
ingly. With regard to the costs of the suit, I am not 
disposed to give the bankers any, because they were 
mixed up a good deal with these transactions, 
which I have held to have been irregular. They 
were bankers and members of the society. They 
were mixed up with the irregularity of the loan 
transaction ; and they are very lucky to get, as 
they have got, back the whole amount they lent. 1 
shall not, therefore, give the bankers any costs. 
With respect to Cheverton, Nokes, Dunt, and the 
othel’s, they have not incurred any very consider- 
able costs. But they have joined to some extent 
with the bankers, and I will not give them any 
costs. With regard to the others whom I have 
held liable, their costs and the costs of the plaintiff 
will be added together, so as to form part of the 
money which is ultimately to be contributed be- 
tween them. Then, with regard to Nichoiis, he 
must be dismissed with costs, as I think he ought 
not to have been brought here. It will be neces- 
sary to make a special provision with regard to 
Barnard’s share, because, although it isonly a share 
of the 200/., the plaintiff has dismissed the bill 
against him. 

Solicitors for the plaintiff, JSharpet Parhet^, and 
Pritchard^ agents for Cardinally of Halstead. 

Solicitors for the defendants, Aldridge and 
Thorttf agents for Harris and Mortoriy Halstead. 

Solicitor for Stratton, Joseph Mote, 

Solicitors for other parties, Masony Sturt, and 
Mason, 


iSIectton ^etitiond* 

Reported by F. O. Obump, Esq., Barrlster>at-Law. 

GREENOCK ELECTION PETITION. 
(Before Lord Baboaple.) 

Saturdatfy Feb. 13, 1869. 

Polling places’— Irregularity — Miscarriage— Communi- 
cation of polling booth with public house — Duties of 
town clerk. 

The simple fact that a polling booth communicated with 
a public house: 

Held to be no ground for objecting to the validity of the 
return. 

It was alleged against the validity of the return that the 
sheriff had improperly apportioried the polling districts : 

Heldy that the statutory provisions as to polling places 
are difficult to read togethery so as to declare 
what vreciselp are the duties of the sheriff, but that 
even had there been an illegality committed in this 
respecty it was not of sufficient weight to upset the 
election. 

The town clerk having express duties to perform in con- 
nection with the election : 

Held, that information and assistance and advice ren- 
dered by him to the sheriff could not affect the return. 

The statutory provisions discussed, and 

SemblCy the sheriff has a lotitade in fixing upon the 
polling places. 

Lord B ABCApLE (after some introductory remarks) 
said:— The portion of the case which has been the 
subject of a supplementary argument at the end of 
the proceedings is so entirely separate from the rest 
of it, that I think I shall most conveniently deal 
with it by expressing my opinion upon that matter 
at first, before going into the cither things which re- 
quire a consideration of the evidence. The facts of 
the case upon that part of it are substantially not 
disputed ; and the*question is, in so far as I have to 
consider it, simply whether there was such a mis- 
carriage at the last election in Greenock, in refer- 
ence to the arrangements of polling places and of 
X>olliiig districts, as has vitiated and invalidated the 
election. Except for the purpose of determining 
that question, it is unnecessary that I should cither 
direct my mind to the subject, or pronounce any 
opinion upon it. There were objections stated to 
the course taken by the sheriff in this matter, some 
of which have not been referred to in the argu- 
ment, which 1 may just state, because it will 
be satisfactory to the parties, I think, that I 
should allude, in a single word, to the whole 
of them. There was first of all an objection taken 
in respect that it was alleged that one of the 
polling booths or rooms, in the first ward, I think 
it was, was connected with a public house ; that is 
to say, that there was direct access from the one 
to the other. That, I think, has been disproved in 
X>bint of fact. I believe, if I remember rightly, it 
was not stated in the original petition. 1 ruled, 
therefore, that it could not be j^ne into as a sepa- 
rate subject of investigation. But in the course of 
the investigation into other matters it did appear 
(and I think it is just as well that it should have 
appeared), that in point of fact there was nol^ 
in my judgment, at least, any ground what- 
ever for having entertabied that objection. Then 
it was objected that the sheriff, in the course 
of making th<m anrangements, had communicated 
with, and taki^n more or less the assistance and 
advice of, the town clerk ; and that was said to have 
been objectionable, 1 suppose, the more especially 
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from some idea that, as one of the candidates was, 
or had recently been, the provost of the Wrgh (and 
I believe he was still the provost of the bur^ at 
the date of the election), there was a sort of impro- 
priety in communicating with the town clerk upon 
that ground. I certainly cannot conceive that this 
is a matter, however, upon which I could base my 
judgment to the effect that there was an illegality 
committed. But I may say, that upon that 
point of the case !• have no doubt what- 
ever. The town clerk has express duties to 
perform in this matter of the providing of places in 
which to poll ; and by the very last provision which 
which wo have upon the subject, that in theBeform 
Act of last year, new duties are imposed upon him, 
or new instructions are given to him, which imply 
that he is still a public officer responsibly charged 
with some duties in this matter, who is bound to 
discharge them aright, and who will be looked to as 
the party responsible to do so. I cannot conceive 
that the sheriff did anything that could be looked 
upon as illegal in communicating with that public 
officer. He was entitled to have his assistance. He 
was entitled to require from him all the assistance 
which ho, as town clerk of the burgh, could give 
him in the matter; and I must assume, and no 
reason has been suggested why 1 should not assume, 
that he might have relied upon him, and probably 
did rely upon him, with entire and, for anything I 
know or believe, well-grounded confidence, that he 
would get nothing but such assistance in the matter 
as one responsible public officer ought to give to 
another. From the very outset of the present 
system of election, the town clerk has been a 
person who was charged with duties in the 
matter of providing polling places in burghs. 
Indeed, originally, by the lleform Act of 1832, he 
was the sole party who had any functions 
to perform in that respect, and he was to make the 
division. I do not know whethetiit was suggested 
at the Bar or not ; but I do not understand, or think 
that the 27th section of the original lleform Act has 
been repealed. It has been modified and added to 
by supplementary provisions in subsequent Acts; 
but I think it remains there asP the basis of the 
whole thing ; showing that the town clerk is a per- 
son who, as he has duties to perform in the matter, 
might well be consulted and called upon to give 
advice by the sheriff. Then, the third ground of 
objection, and that which has been the subject of 
argument, is in regard to the arrangements which 
were made by the sheriff; and those, as I under- 
stand them, seem to have been of this kind : that 
taking the wards as they had been fixed last year, I 
mean in 1^68, under the provisions of the Act for 
dividing burghs into wards, it being, in ];>oint of 
fact, identical, or nearly so, with the wards which 
have prevailed here ever since the time of the 
MunicipaL^form Act in 1884, 1 think it was, the 
sheriff dianot, while he increased the number of 
polling places or polling booths (call them which 
you will), increase the number of districts, but ap- 
pointed a certain number of rooms or other 
places at which the poll was to be tideen 
within each one of those districts. In the fint 
district, which is the largest, he appointed four ; 
and then it is said, and I understand it to 
be quite admitted in point of fact, that further, 
in appointing those polling places within that dis* 
trict he did not assign the persons being: voters, 
living within particular portions of each district, to 
each new poiUng place, but he divided the entire 
list of voters in the district by taking them alpha<» 
betically, and transferring a portion of the aljdiabet 
to one polling place and another portion .of the 
airaabet to a second, and so on. Now>4t. Is »«dd, 
^d was argued with great ingenuity and with great 
force by Mr, Christie, ^at is not acting upon 


a sound construction of the statutory provisions 
upon which this matter proceeds. I do not tbinir it 
is incumbent upon me at present to pronounce any 
judgment upon that point, Those are provisions 
which I rather think are not easily all read together; 
and if my memory does not deceive me, even so 
long ago as very soon after the passing of the Re- 
form Act of 1832, it was found that upon that sub- 
ject, in the 27th clause of it there were provisions 
which it was difficult to work out and difficult to 
read together, and especially difficult to apply in 
burghs as in counties. The truth of the matter is, 
that “ polling places,” with reference to counties, is 
an expression which has always had, and to some 
extent Ulways must have, a somewhat different 
meajaing from that which it has to burghs, A 
polling place in a county is very commonly a town 
—and within that town, no matter where the polling 
booth may be situated, it is still at the same polling 
place. But then there is nothing of that sort in 
ordinary burghs, unless you conceive that which 
has not, I believe, in Scotland been at all common, 
that you have in bne of the central burghs a parti- 
cular public place, which has by use or by misap- 
prehension of the statute from 1832 downwards, 
been always used as the polling place of that 
burgh. But tiie muchjnore ordinary thing, and 
that which the statutes, even in their more recent 
provisions, seem to point to is, that in burghs 
the place for taking the poll must necessarily 
be more or less fiuctuating, because it is either to 
be a temporary booth erected where the public au- 
thorities may find a convenient space for doing 
so, which disappears whenever the election is over, 
or it is to be a room hired for the purpose from 
any person who has a room convenient to be hired 
for that purpose at that time, that is to say, it 
is very generally either a booth upon a piece of 
ground which may happen to be vacant at the 
time, or it is a shop or room or other building 
which at the time happens to be untenanted. 
That implies that necessarily there must be some 
degree of fiuctuation ; and, therefore, I do not 
know that I can say that I think that there is any 
very precise rule which can be adopted by the public 
officers who have the charge of carrying out those 
provisions. I rather think that he has a latitude. 

I have no doubt it has always been acted upon, and 
I rather think that that latitude is within the 
statutes themselves. But the real question which 
I have to decide is, whether anything has been 
done in this matter by the sheriff upon the pre- 
sent ocoasion which is to invalidate the election. 
Now that is a very serious^question indeed. To in- 
validate an election — ^to put a town, and a large 
town, with a great population, and a vast number 
of voters like this, to the necessity of having a 
second election in consequence of a mere miscarriage, 
is ho light thing ; because I must, of course, look at 
this matter altogether apart from the rest of the 
case, and I must treat this exactly as if 
there were no other complaint at all except of 
this as an illegality committed. Now, in the first 
place, I am by no means satisfied that there was any 
illegality at all ; but, in the next place; I am quite 
satisfied that if there was to any extent, a contra- 
vention of those statutory provisions, if they were 
not carried out precisely (for that is, as it appears 
to me, the utmost that can be said about it), they 
are provisions of such a Ic^nd that it would require 
tJbat something much more should be made out than 
merely that they were transgressed in good faith, 
and without any serious consequence* in order to 
: invalidate an election. Whether I look to any evi- . 
dence which is before me, or to anything whum is 
suggested by the nature of the question which 
arises uiKin this alleged miscarriage, it appeora to 
me that there is not the slightest ground to believe 
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that it di4y to any extent, affect the fairness of the ' In this case a rule nm had been obtained by P/u7- 
-election which was held here in November. I can- bride in XJ^ioity Term 1869, calling on Edgar Walter 
not see how it should have done so. On the con- Garland, lord of the manor of Wix Park Hall, and 
trary, although I am not bound to judge of that, Wrabness in the county of Essex, and his steward 
and do not judge of it, and certainly am not in a of the said manor, to show cause why a writ of 
good position to judge of it, nevertheless I see mandamus should not issue directed to them, corn- 
nothing whatever to lead to the conclusion that the manding them to hold a court and admit* William 
sheriff is not perfectly right, at least in this : that Gould Busk by his guardians as tenant to the copy- 
his arrangements were such as were best calculated holds holden of the said manors respectively by 
for bringing about those ends— of a tranquil and Edward Thomas Busk deceased, to whom the said 
quiet, and an easily managed election, which it was William Gould Busk is customary heir, 
his duty, as sheriff of the county, so far as he inter- From the affidavit filed in support of the motion 
fered or had to interfere in the matter, to endeavour the following facts appeared. 

to accomplish. Upon these grounds, into which Edward Thomas Busk, deceased, was, on or about 


need not go more fully, I have no hesitation^in hold- 
ing that, in so far as any question arises before me 
here, there has not been a ground made out, in 
respect to this matter of the polling places, on which 
I could hold that the sitting member was not duly 
returned. If there is any question in regard to this 
matter beyond that, it is not a question for this 
place, but it is a matter which I presume the sheriffs 
of Scotland have had occasion to consider before, 
and in regard to which what has taken place at 
present may lead them to reconsider and to take the 
best and most authoritative advice, and, if neces- 
sary, to get some more <^ear statutory provisions, 
in order to put an end to all XK>ssible doubt upon 
the subject. 

On the other evidence as to the allegations in the 
petition, the learned judge decided in fuvour of the 
respondent. 

OTommon Eato OTouttff* 

COUBT OF aUEEN’S BENCH. 

Reported by T. W. Baundeha and J. Shortt, Esqrs., 
Barristera-at*liaw. 

Friday f Jan. 28. 

Reo. V. Garland. 

^opyhoIds’^A.dniinistrator— Application by trustees who 
had not disclaimed for admittance of '^infant heir — 
Mandamus — Efect of devise of copyholds — Wills 
Act (7 Will. 4, ^ 1 Viet. c. 26), s. 3. 

A copyholder devised his copyhold tenements and here- 
ditaments to three persons, who were also his exe- 
cutors, upon certain trusts contained in the will. One 
oj the three trustees hy deed disclaimed the trusts, and 
ilw other two proved the will. Application was made 
to the lord of the manor to have the infant hdr-at-law 
oJ the testator admitted on the court rolls of the manor, 
and this having been refused on the ground that the 
devisees were the proper parties to be admitted. 

Application was made for a mandamus to compel the 
admittance of the heir. In discharging a rule nisi 
for a mandamus : 

JSeldf that in the exercise of^ their discretion, the court 
would not lend its process in a case where the applica- 
tion was not made bond fide on the part of tM heir, 
but only for the purpose of defeating the claim of the 
lord to a double fine, and where the effect of granting 
the (Application would be to enable the trustees to evoM 
ihe performance of the trusts of the will. 

Sembhfjper Cockbum, C. J. and MeUor, J. — Sect, 8 of 
the Wilis Act (7 Will. 4^1 Viet. c. 26), which 
enables aupropertu to be disposed of by will, induding 
customary freeholds and ccpyholds without surrender 
and before (tdmittance, has not the effect of making 
copyholds pass directly to the devisee ; and ike heir 
remains &Uitldl until the devisee claims to be admitted. 

Per Ltahf J^lids^tion was intendei to make copy<- 
holds pass directly to the devisee in the same manner 
as fteekolds. 


the 5th Dec. 1810, admitted as tenant by copy of 
court roll to certain tenements, containitig eighty 
acres or thereabouts, copyhold of the manor of Wix 
Park Hall, in the county of Essex, to hold the same 
to the said Edward Thomas^Busk and his heirs, 
according to the custom of the said manor. 

On the 2nd May 1866 the said Edward Thomas 
Busk, deceased, was admitted tenant by copy of 
court roll to a certain tenement called Northey, con- 
taining fifty acres or thereabouts, also copyhold of 
the aforesaid manor of Wix Park Hall, to hold the 
same to him and his heirs according to the custom 
of the said manor ; and on the same day he was 
also admitted to a tenement called Skipps, contain- 
ing twenty-eight acres or thereabouts copyhold of 
the manor of Wrabness in the said county of Essex, 
to hold the same tenements to the same Edward 
Thomas Busk and his heirs according to the custom 
of the said last-mentioned manor. In each of these 
manors the customary descent is to the youngest 
> son. 

The said Edward Thomas Busk died on the 19th 
Jan. 18G8 seised of all the aforesaid copyhold here- 
ditaments atid tenements, and leaving William 
Gould Busk his youngest son and heir to all the 
said copyhold tenements according to the respective 
customs of the aioiesaid two manors, him surviving, 
and having by will appointed his widow, his 
brother, and his nephew guardians of his infant 
children. 

The infant Wra. Gould Busk, by his guardian, 
claimed admittance to the aforesaid copyholds and 
hereditaments. General courts* baron for both of the 
said manors, were held within the same according to 
custom on the 11th June 1869, and Edward Henry 
Busk, the nephew of Edward Thomas Busk, de- 
ceased, as guardian of the infant Y^illiam Gould 
Busk, attended the same on his behalf and prayed 
the lord of the said manor, by his steward, to admit 
the said William Gould Busk as such customary 
heir to the said copyholds, tenements, and heredita- 
ments according to the custom of the said manors 
respectively, and claimed such admittance. The 
lord by his steward acknowledged the fact of the 
heirship of the said William Goulid Bus^ according 
to the custom of the said manors, but refused to 
admit him as maimed, or at alt to any of the afore- 
said hereditaments or tenements. The ground of 
the refusal alleged by the lord is that stated in the 
following extract from the minutes of the court 
rolls of what occurred at such courts, and was iden- 
tical in the case of each of the aforesaid manors, 
such minutes being prepared prior to the said court 
so as to raise the question hereinafter stated. The 
extract is as follows : — 

At this court, the homage present, an offloul extract firom 
the will and codicils of the late ISdward Thomas Busk, a 
copyhold tenant of tihis manor, whose death was pre- 
sented at a oow^ held on i&e 19th June 1866, whereby it 
apxmars that the said Bdward' Thomas Busk devised his 
copyhold heveditanieqts held of this manor, of which he 
died seised, to Bjenry WUliam Busk, Hans Bosk, and 
Edward Shmry Buhk. Also at this court the third pro- 
olamationlwiiuule'On'thc death of the said Edward Thomas 
Bask and Edward Smsry BualL one of the guardians ap- 
pointed hy the will of the said Edward Thomas Busk on 
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behalf of William Gould Bnskt the younffeat sou and heir 
aooordinsr to the ouetom of this tnanor, claims admittancm to 
the said copyhold hereditaments, but the lord, by his 
steward, refuses to admit the said William Gould Busk on 
account of the devise contained in the said will of the said 
Edward Thomas Busk, and a precept to seize the said here* 
ditameuts for want of a tenant is awarded. 

By his last will and testament bearing date the 
22nd Nov. 1852, and by five several codicils thereto^ 
the said Edward Thomas Busk, deceased, devised 
all the manors, messuages, lands, tenements, and 
real estate of every tenure of or to which he was 
or at the time of his death, should be seised, pos* 
sessed, or entitled at law or in equity (except 
estates vested in hipi by way of trust or mortgage) 
unto and to the use of his brother Henry William 
Busk, and his nephew Edward Henry Busk, upon 
certain trusts, for the benefit of the testator’s 
family. 

The said Hans Busk, by deed-poll dated the 17th 
March 18G8, disclaimed the devises, trustees)^ p, 
and guardianship to which by the said will and 
codicils he had been appointed ; and the said Henry 
William Busk and Edward Henry Busk duly proved 
the will and codicils, but did not come in or claim 
admittance as such devisees in trust, but claimed to 
have the infant heir admitted. The object of tak- 
ing that course was that the payment of a fine 
and a half, to which the lord of the manor would 
have been entitled, on the admission of the acting 
trustees might be avoided. 

The refusal to admit the infant heir was based on 
the ground that a devise now operates under the 
Wills Act, as a direct transmission of estate in 
copyhold not less than in freehold, and that the 
heir’s right of admission is, consequently, extin- 
guished and barred, unless and until the devisees 
disclaimed. 

Mellish, Q. C. and HerschelJ, now showed cause 
against the rule. The devisees in trust who had not 
disclaimed were the proper parties to claim admit- 
tance and to be admitted. The legal estate in the 
copyhold of the testator was vested in them by force 
of the will, and the heir took nothing. Sect. 3 of the 
Wills Act (7 Will. 4 & I Viet. c. 25) was intended 
to remove the inconveniences which previously ex- 
isted in the mode of devising copyhold estates, 
when a surrender to the use of the will was 
necessary. It provides that the general power of 
devising property which that section gives in the 
case of other kinds of property “shall extend to all 
real estate of the nature of customary freehold or 
tenant right, or customary or copyhold, notwith- 
standing that the testator may not have surrendered 
the same to the use of his will, and, notwith- 
standing that being entitled as heir, devisee, or 
otherwise, to be admitted thereto, he shall not have 
been admitted thereto, or notwithstanding that the 
same, in consequedee of the want of a custom to 
devise or surrender to the use of a will or otherurise, 
could not at law have been disposed of by will 
if this Act had not been made, or notwithstanding 
that the same, in consequence of there being a 
custom that a will or a surrender to the use of a 
will should continue in force for a limited time 
only, or any other special custom, could not have 
been disposed of by will, according to the pow^' 
contained in this Act, if this Act had not been 
made.” The intention of the Act was to pass the 
estate direct to tho devisee or .devisees under a 
will, and to enable the heir, to be absolutely disin- 
herited by a devise by making him a stran^fer 
to> the estate. The Master of the Rolls, iuideedi; 
said in Paterson r; Patersont L. Rep. 2 Bd* .86^} 
14 Ju, T. Rep. N. S. 820, am rather dispoMd 
to riiink that the view which Mr. Jositim 
Williams stated is the oorreet view, that in 
fltance the oopyhbld descends to tho heir subrjeot' to 


the right of the devisee to be admitted, there being 
no beneffeial interest whatever in the heir.” But sect. 
3 of the Wills Act does not seem to have been cited 
or considered in that case. ISteek v. IFa/fer, 
28 Beav. 46G, is not inconsistent with the contention 
' that^ the devisees are the proper parties to claim 
admittance. “ Here,” said the Master of the Bolls, 
“ is a specific devise of the property in question, and 
therefore the legal estate in it passed to the devisees 
in trust named in the will. I do not understand 
that these trustees have disclaimed the devise or the 
trusts reposed in them, and, if so, the customary 
heir took nothing in the estate by descent. It is 
true that if the devisees did not present themselves 
when the proclamation was made by the lords for 
tenants to present themselves for admission, the 
heir had a right to be a dmitted, because if devisees 
do not choose to accept the devise, the heir, accord- 
ing to the custom, takes, and therefore the ad- 
mittance of the heir was good, and that admittance 
conferred on him the legal estate.” There has been 
no disclaimer in the present case by the devisees as 
there was in the case of pex v. fFi'&on, 10 B. & 
Ores. 80, where the devisees having disclaimed, it 
was held that on the death of the testator the estate 
descended to his heir, and that as the devisees would 
not come in and be admitted he was entitled to 
admittance. The devisees in the present case 
were the proper persons to claim admittance, 
and this court should not lend its assistance 
to an attempt to deprive the lord of the double 
fine to which he is legally entitled. The Wills 
Act was not intended to interfere in any way 
with his right. Sect. 4 provides that the lord shall 
not lose the fines to which he would otherwise have 
been entitled in respect of the surrendering to the 
use of the will. 

Joshua Williams, Q. C., and B. Tindal Alhinson., in 
support of tho rale, contended that sect. 3 of the 
Wills Act was intended only to do away with the 
necessity bf a surrender to the use of the will, but 
that tho customary heir was still entitled, as having 
the legal estate, until the devisees under the will 
claimed to be admitted. In Rex v. The Masters of 
the Brewers Company, 3 B. & Gres. 172, it was he’d 
that the court would grant a mandamus to admit a 
copyholder who claims by descent. “ The prosecu- 
tor,” said the court, “ as heir at law, is entitled to the 
writ ; because, although he lias a good title as 
against everyone but the lord, still be has a right 
to insist upon admittance, to make him a complete 
copyholder.” In R. v. The Lord of the Manor of 
Hexham, 5 Ad. &^El, 559, it was held'that where two 
adverse parties claim title as devisees to the same' 
copyhold, the steward may admit both, and, proper 
grounds being shown, this court will require him by* 
mandamus to do so. In Doe v. Harrison, 6 Q. B. 631, 
the heir of copyhold lands not appearing on produc- 
tion, the lord seized quousqtte ; afterwards the heir 
claimed, and the lord declining to admit him on the 
supposition that another party had title, the he^ 
obtained a rule nisi for a mandamus td admit, and this 
rule was ultimately jmade absolute. “ The lord is 
not,” said Lord Denman, C. J., p. 686, ** to seize and 
hold the lartd against the heir without showing that 
some person has claimed adversely. This was taken 
for granted in Doe v Bellamy, 2 M. & S. 87. It is 
dear, on prindple, that if proclamation is made, 
and the land seized till the, heir comes in, and the* 
bdr afterwards does come, the lord cannot answer 
hia claim by saying that parties who have no^ 
appeared are entitled. He is entitled to a mandemw 
b^iMe he is the heir, and there is no adverw tttle 
to prevent his admittance.” [Qogkbubw, C. J.— • 
Is the lord though bound to admit the deviseei^ 
bound also to admit the heir?]^ The Mr wts nn* 
beneficial iuterest by being admitted. The Master 
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of the BoliSi in Paterson v. Paterson (ubi sup.') states 
the correct view to be ** that in substance the copy- 
hold descends to the heir^ subject to the right of the 
devisee to be admitted, there being no beneficial in- 
terest whatever in the heir.** Sect. 3 of the Wills 
Act was not intended to vest the legal estate in the 
devisees b^ore they are admitted. Sect. 4, in pro- 
viding that “ where the testator was entitled to have 
been admitted to such real estate, and might, if he 
had been admitted thereto, have surrendered the same 
to the use of his will, shall not have been admitted 
thereto, no person entitled, or claiming to be entitled 
to such real estate in consequence of such will shall 
be entitled to be admitted to the same real e^atc by 
virtue thereof, except on payment of all sucli stamp 
duties, fees, fines, and sums of money as would have 
been lawfully due and payable in respect of the 
admittance 01 such testator, &c., implies the neces- 
8^ of the devisees being admitted. In Wellesley v. 
Withers^ 4 El. & Bl. 750, a copyhold was devised to 
three persons in fee, who were also appointed exe- 
cutors of the will, and the three proved the will, but 
two of them by deed released their interest to the 
third in order that she might be admitted alone. 
The lord of the manor claimed a treble fine and 
refused to admit, but this court held that he was 
entitled to a single fine only, and that the fact that 
all three devisees had proved the will did not pre- 
vent any of them from disclaiming the devise under 
it. “ The cases,” said Wightman, J. in delivering 
the judgment of the court, “ as to trustees being 
liable to the trusts of a will by accepting the trusts 
as to some of the property, do not seem at all to 
affect the question of whether they may not re- 
nounce the legal estate, taking upon themselves any 
risk of a breach of trust, more particularly where, 
as in this case, there was no legal estate prima facie 
vested in them, but where they had a mere right to 
admittance which, according to a well known and 
proper practice, they give up in favour of one of 
their number for the purposes of the estate and to 
effect a saving.” If the heir has a legal right to be 
admitted this court will not enter into a consider- 
ation of the trusts of the will, but will assist him to 
enforce his legal right by mandamust where, as in the 
present case there is no fraud or suspicion of fraud, 
and the trustees are acting as they think best for 
the benefit of the estate. [Lusu, J. referred to 
Pence v. Gilpin^ L. Rep. 3 Exen. 76 ; 17 L. T. Rep. 
N. S. 655, where it was held that a disclaimer by 
two out of three joint tenants, surrenderees of copy- 
hold lands belonging to a manor, executed before 
the admittance of the remaining joint tenant, but 
after the exercise by all the three o| various acts of 
ownership over the estate, is void, and that the lord 
is entitled to a fine as upon the admittance of the 
three ; and the case of Wellesley v. Vitliers was dis- 
tinguished on the ground that the trustees had 
there effectually disclaimed. There,” said the 
Chief Baron, “ four persons were entitled to real 
and personal property under a will, as devisees and 
executors. Three out of the four took out pro- 
bate and assumed the character of executors. 
But M to the copyhold estate comprised in 
the will, two of these three, from the time of the 
testator*s death, rejected and renounced it. They 
did no act whatever whence it might be inferred 
that they bad taken the estate on themselves, and 
in due time they executed a disclaimer. That was, 
however a disclaimer in. ^ its true and proper sense* 
No man is bound to take an estate against his will, 
and they never bad taken it,**] 

CocKBtTBK. C. J.-r*! am of opinion that this rule 
must be diseWg)^ 1 do not ground that opinion 
upon any construction which I am prepared to put 
upon the 8rd section of the Wills Act. At present, 
lam disposed to ag^ with h£r. Williams, in the 


construction which he has put upon it, and to think 
that the intention of the Legislature was merely to 
dispense with the necessity of a surrender to 
the use of the will which was previously neces- 
sary, and not to vest the legal estate in the 
devisee before admission. If it were necessary 
to decide that question, in the present state of 
my mind Ujpon it I should have thought the case a 
fit one for the mandamus to go, in order that on the 
return to it this nice question might be more fully 
considered,^ and if necessary the matter might be 
taken to a court of error. It is not, therefore, 
because I entert^n a view adverse to Mr. Williams*s 
contention as to this that I am prepared to refuse 
this mandamus, I rest ray refusal entirely on the 
special circumstances of this case, and refuse it in 
the exercise of that discretion which I think it is 
competent to the court to exercise, and which I 
think it ought to exercise where the parties are not 
of light entitled to the process they seek for without 
the intervention of the court. The ground of my 
refusal is this, that this is not, in my opinion, an 
application made bpnil fide on behalf of the infant 
heir. I am satisfied that it is not ; and the effect 
of granting it v^ould be to enable the trustees to 
evade the performance of M'hat it was the testator’s 
desire they should perform. Their intention is quite 
plain ; nay it is admitted and even contended, that it 
is lawful and deserving of approval on the part of 
the trustees that>they should wish to have the heir- 
at-law admitted in order to defeat the lord of 
the manor of the additional fine to which he 
would otherwise be entitled. I say nothing as to 
whether that is a legitimate thing on the part of 
the trustees to endeavour to accomplish ; but this 
cfne differs from all those w’hich hitherto have 
called forth the exercise of the discretionary power 
of this court in this : that the application for a 
mandamus is made not in order to enforce a right 
of the heir-at-law, but simply to enable the trustees 
to defeat the legal claim of the lord of the manor ; 
and it is quite plain that the heir-at-law, in whose 
name the trustees are now coming forward, is no 
more interested in the matter than any one person 
in court at the present moment. But it is not in 
that respect only that this qp^se seems to me to 
differ from the cases referred to by Mr. Williams ; 
for 1 look also at what would be the effect of grant- 
ing the application, and in that respect, too, I think 
it will be found to differ most essentially from the 
cases cited. The effect of granting the application 
w'ould bo that the trustees would be enabled to evade 
the discharge of the obligations which the. will of 
the testator casts upon them, and which a court of 
equity would enforce against them. By the will 
they are to take the copyhold estate of the deceased 
for the purpose of executing certain trusts. They 
can only acquire it, as 1 assume, on the construction 
of the 3rd section of the Wills Act, by going and 
getting themselves admitted on the court rolls of 
the manor. Now, by what they are doing they are 
virtually discaiming their office of trustees, and they 
do not put the Court of Chancery in a position to 
substitute other trustees for them. Now, that is 
directly contrary to the intention of the testator. 
If he had thought it worth while to appoint them 
trustees for the purpose of merely doing what they 
are now seeking to do, he could easily have done it ; 
but he has not done that. He ib^s intended that 
they should be devisees undet his will for the pur- 
pose of carrying out the trusts of the will. I say 
therefore that ii we granted the present application 
we should be lending bur process to bring about 
the effect—whetiier it is intended hy the 
trustees or not— • of enabling them, to evade 
the perfonnance of their trusts, and leaving the 
trusts to be performed by the infant heir, who» for 
aught we know, may be unable to exercise any dis- 
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cretion in the matter. I do not think wo should lend 
our process for any such purpose as that. In the 
cases of Reg. v. Wilson and Lord Wellesley v.,.Wi<Asrs 
{uhi sup.) the circumstances were altogether differ* 
ent. In the former case there were no trusts at all 
to be performed ; the devisees under the will had 
disclaimed, and there was no person who had a 
right to say that they should not disclaim ; there- 
fore the heir-at-law was fully entitled to be ad- 
mitted. The case is quite different where the parties 
cannot disclaim, and in the next place have not dis- 
claimed. In such a case we should not assist them 
to divest themselves of their obligations. As to the 
case of Lord Wellesley v. Withers, the facts of that 
case were altogether different from those of the 
present. There was a devise in that case to three 
persons upon certain trusts, and, two having dis- 
claimed, the third person was held entitled to be 
admitted on paymemt of a single fine. I do not 
think that case applies to the present case, in which 
the application is really not made at all on behalf of 
the heir of the testator. If two of the trustees in 
the present case had got rid of their trusts hy dis- 
claimer, and the third sought to be admitted, and 
the question was whether the lord of the manor was 
entitled to more than a single fine, that case would 
be in point ; but as the circumstances are it has no 
application. Here wo have trustees who have not 
disclaimed, and who, if they asked to be admitted, 
must of necessity have obtained admittance. I 
come back, then, to my flrst proposition, that where 
we see the application for admittance is made not 
bona Jide on behalf of the person named, and that 
the effect of granting it would be to enable the 
trustees to abandon the duties which they ought to 
perform, we ought not to lend our process for such 
a purpose. It is quite a different thing to sajr that 
in this court no regard is to bo paid to any equitable 
rights ot the parties whore the process of the court 
is obtainable ex dehito justitice. This is not such a 
case, and for the reasons I have already stated, I 
think the rule must be discharged. 

Mellor, J. — I am of the same opinion. If this ' 
case had depended on the construction to be put 
upon the 3rd section of the Wills Act, I certainly 
should not have consented to the rule being dis- 
charged," because I think the matter raises a very 
importaut question, and one of considerable diffi- 
culty. As at present advised, though in that 
respect I differ in opinion from my brother Lush, 

I agree with my Lord in the construction which he 
has put upon that section, and confess that Mr. 
Williams has by his argument induced me to alter 
the opinion which at first I entertained as to the 
more enlarged construction to be put upon the 
section. On the other point, I confess, though I 
am not prepared to dissent from anything which 
has been said by my Lord, that I do not see my 
way very clearly to the distinction between the 
present case and the case of R. v. Wibon, 10 Barn. 
« Gres. 80. But I feel myself at liberty to decline 
to make this rule absolute, on the ground that the 
application for a mandathus to have the heir admitted 
is not made bond Jide, and might, if^ granted, be 
attended with the consequences mentioned by my 
LorA 

Lush, J.— I am of opinion that this rule should 
be discharged : and on the grounds stat^ by the 
Lord Ghief Justice. By discharging the rule,, it 
must be remembered that we are not depriving any 
party of his rights, but only refusing to leita the 
prerogative process of this court to enable trustees 
to do an act Which I regard as inequitable and lair 
proper. This is not an application on the pWt of 
the heir ; but the trustees, who are behind Mmi axe 
mideavouring to effect a twofold object-H^l) tcr 


deprive the lord of the manor of a double fine, and 
(2) if not to repudiate, at all events, to avoid the 
performance of, the obligations imposed on them by 
the will of the testator. Looking, therefore, at the 
matter as an application made, not on behalf of the 
heir, but on the part of the trustees, to put this, for all 
I know, mere child, on the roll of the court, the effect 
of it would be to clothe him with the duties of a 
constructive trustee, and to enable them to avoid 
taking upon themselves what the testator intended 
they should do. This is, to my mind, a sufficient 
reason for refusing ‘to grant the mandamus which 
they seek to obtain. If at any future time there 
should exist no similar reasons for refusing their 
application, our decision in the present case wiirnot 
prevent their coming again to the court. As to the 
other point argued in this case, were it not for the 
opinion of the Lord Chief Justice and ray brother 
Mellor, I should have a strong opinion that the in- 
tention of the 3rd section of the Wills Act was to do 
away with the distinctions which formerly existed in 
the case of different kinds of property, and to make 
the will act as a direct conveyance of every species 
of property, copyhold as well as freehold ; and thus 
to carry out the objects of the Act by facilitating 
the devolution of property. I think that the whole 
property was passed by the will itself, and that by 
the disposition of the will the heir was deprived of 
every particle of title. But if the case had rested 
on that ground alone, of course I should have held 
that the matter was sufficiently important to have 
the point put upon the record. But what I have 
stated would have been my strong opinion but for 
the different opinion of my lord and my brother 
Mellor. As, however, the flrst ground is, to my 
mind, entirely satisfactory, I concur on that ground 
with the rest of the court that this rule should be* 
discharged. 

BmIs discharged with costs. 

Attorneys for the prosecutors, Cookson, Wain^ 
Wright, and Co. 

Attorneys for defendants. Winter, Williams, and 
Co. 


Monday, Jan. 31. 

Moriartt and Wipe v. The London, Chatham, 
and. Dover Railway Company. 

Evidence — Subornation of. testimony Admission by 
conduct of a party to an action that his case is bad. 

On the trial of an action against a railway company by a 
husband and wife for injuries sustained by the wife 
owing to the negligence of the defendants, the dejen 
dants tendered the evidence of one W. that he had been 
asked by the male plaintiff and a clerk of theplaxntijfd^ 
attorney to give evidence in support gf the^ plaintijjs* 
case, although they knew that he had not witnessed the 
accident, and also the evidence of two other witnesses, 
that they had been asked to do the same thing by the 
clerk of the plaintiff^ attorney ; and the evidence was 
received by the judge who presided at the trial, though 
neither the male ptaintiff nor the attomey^s clerk had 
Iteen called as a witness : , 

Held, that the evidence of the three witnesses was ad- 
missible, as an admission by conduct on the part of the 
plaintiff's that they had a bad case, to be left to 
the jury with a caution from the judge. Tfhe evident^ 
of the two latter^ witnesses rdating to ^ the act of the 
attorned derk only was admissible evidence against 
the phnntijffs, as the clerk had been shown by the evi- 
dence of W. to have acted in concert with the mate 
plaintiff to suborn testimony, and the subsequent twU 
qf himseff alone directed toieards the same object might 
be r^arded as a part of a concerted schemy. 

Tills was an action against the detodaut* as 
carri^ of passengers upon a railway from ffa^ 
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ringdoD-'Street in the City of London to the Elephan 
and Castle, for so negligently and unskilfully con- 
ducting themselves in carrying the female plaintiff, 
and managing the said 'railway and the carriage 
and train in which the female plaintiff was a pas- 
senger that she was thereby wounded and injured 
and the male plaintiff sued the defendants also for 
the loss of comfort and services of his wife. 

The defendants pleaded that they were not guilty 
as alleged. 

At the trial, which took place before Lush, J.and 
a special jury at Westminster, on the 6th Feb. 1869, 
the female plaintiff, Mrs. Moriarty, deposed that in 
Dec. 1 867 she lived at the Manor Arms, Walworth ; 
that on Saturday, the 28th Dec. 1867 she went to 
the Elephant and Castle station, and took a third 
class class return ticket to Chapel-street, and in re- 
turning arrived at the Elephant and Castle station 
about il p.m., where she was to get out ; the train 
stopped for alwut a minute ; when the train stopped 
she stood up to leave the carriage, being at the fur- 
ther end of it ; when she* got about midway two 
men were let into the same compartment of the car- 
riage ; as soon as she passed she tried to alight ; 
the guard still held the door of the carriage in his 
hand ; witness was thrown down with great vio- 
lence as she was attempting to put her foot on the 
platform, and the train went off ; witness was 
severely injured. On cross-examination she said 
she knew persons named Wymark, Allen, and Pitt; 
had a parcel containing clothes in her hand when 
she got out of the train ; and did not know the 
two men who got into the carriage as she was going 
out. 

Robert Dowle was examined on behalf of the 
plaintiff, and swore that he was in the train on the 
. night of the 28th Dec., going from Ludgate-hill to 
Cambcrwell-gate, Walworth-road ; at the Elephant 
and Castle saw two gentlemen get into the carriage 
in which Mrs. Moriarty was standing and waiting 
to get out ; she got on the step ; the train then went 
off, and she was thrown out upon the platform ; 
never saw Mrs. Moriarty but once before that night. 

Similar evidence was given by other witnesses 
named George Haynes, Hampden Park, and William 
Henry Morgan ; and the character of the injuries 
sustained by the female plaintiff was deposed to by 
Dr. Lees and Mr. Legros Clarke, member of the 
College of Surgeons. 

For the defence, the guard of the train which 
arrived at the Elephant and Castle about 11 p.m. on 
the night in question was called, and deposed that 
after the passengers got out he closed all the doors 
of the carriages and got into his break van ; then 
looked out, and as the train began to move saw a 
. woman step from the train ; the doors were all 
closed when the train started, and the woman must 
have opened the door and jumped from the train 
after it started. 

Edwin Chapman, the underguard of the same 
train, gave similar evidence— ;as to all the doors 
being s^ut before the train started, and did not see 
the female plaintiff at all. The porters on duty at 
the Elephant and Castle station were also cabled, 
and deposed that they- had not held the door of the 
carriage in which Mrs. Moriarty was, as stated by 
her, 

Henry James Wymark, a witness, called on behalf 
of the defendants gave the following testimony 
(the admissibility of the chief portion of which was 
objected toon the^part of the plaintiff) : — that be was 
a compoMf of songs and music ; knew the plaint!# 
Mr. Moriarty, and frequented his public house ; 
knew Cox (the clmrk of Mr. Rose, the plaintiffs* 
attorney^ gnd saw him there with Moriarty; 
Moriarty said that if , iritness would come for- 
ward and say that he had been in the train 
and witnessed the acciden^. he (Moriarty) would 


willingly give one-third of the compensation that 
he received to Cox, witness, and Dowle ; that he 
(Moriarty) had spoken to Dowle, and that if witness 
agreed to the offer, he was to go up and make a 
statement with him at Mr. Rose’s oflSce ; that witness 
did go to^ Mr. Rose’s office, and stated that he was 
in the train at the time of the accident ; about three 
or four months after the accident, and about a 
month after he went to Mr. Rose’s office, he put 
himself in communication with the company 
concerning it; witness had been in Moriarty’s 
house the whole of the evening that the accident 
occurred, and Dowle part of the evening ; witness 
had told Cox that he had not been at the scene 
of the accident, add knew nothing about it, 
to which Cox replied, “ We can make a nice case 

about it. We have a good medical man Dr. j 

and if you and I and Dowle keep it together, we 
shall be able to make a nice little bit between the 
two ; ” witness acted with tJox and the others 
merely with the intention to circumvent and expose 
them; Cox gave him instructions in writing as 
to what he should say ; told Mr. Rose’s managing 
clerk that he saw the female plaintiff knocked down 
by the train as she was getting out. 

Frederick Allen, another witness called on behalf 
of the defendants, deposed that Cox did not speak 
to him on the subject of the action in presence of 
Moriarty, but in his absence told witness that Mr. 
Rose was conducting an action for Mr. Moriarty 
against the London, Chatham, and Dover Railway 
Company, and that if he (witness) liked to be a 
witness in it he could, and would be well paid for 
what he should do p that Cox knew well that 
witness was not present at the accident ; Cox did 
not dictate the evidence, but witness was to meet 
him on the following Monday, and then have an in- 
terview with Moriarty, when a consultation was to 
take place ; saw Cox on the Monday, who told him 
that if he wanted to become a witness in the action 
on the part of Moriarty, he should write to Mr. Rose 
saying that he could give evidence ; witness refused 
to write the letter to Mr. Rose, and heard nothing 
more about the matter ; informed Wymark about 
three days after t^is interview. 

Charles Benjamin Fitt, another witness, deposed 
that he had been asked by Cox if be should like to 
make a few pounds ; replied “ Yes, if he (Cox) could 
tell him how to do it.” Cox said, ‘‘Ihavealittle affair 
coming off. I expect shortly an action fur damages 
for a railway accident. ^ Will you be a witness, 
Charley ?” Witness replied, “ What I commit per- 
jury !” Cox said “ Yes,” whereupon witness replied, 

“ Certainly not ; ” and had no communication with 
Cox since that night. 

The evidence of the two preceding witnesses was 
received under objection. 

On the part of the plaintiff, William Cox deposed 
That he had been a shorthand writing* clerk of 
Mr. Rose for about eighteen months; never sug- 
gested to Wymark to be a witness, knowing that he 
was not present at the accident ; wymark and Dodd 
went to see Moriarty, who introduced them to wit- 
ness, and witness referred them to his master, Mr. 
Rose ; Moriarty told witness that they were present 
at the accident ; Wymark and Dowle called at Mr. 
Rose’s office on the 28th Jan., and witness then took 
down their statement in shorthand in the presence 
of Mr. Rose’s managing clerk ; never suggested to 
Allen to be a witness, and . never asked Fitt to 
become a witness. 

Mr. Moriarty, the miilei Jj^elntlfl^ was also called, 
and denied having asked Wjmark to be a witness, 
knowing that he had not been present at the 
accident. 

The learned judge having summed up the case to 
the jury, the jury returned a verdict for the de- 
'lendants. / 
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1 am of opinion that such conclasion cannot reason- 
ably be drawn. . . . The utmost effect, in my 
opinion, of the proposed proof (and in many cases, 
even this would not be a fair or reasonable effect) 
would be to excite suspicion; but suspicion is not a 
legitimate ground for the verdict of a jury which 
ought only to be founded upon reasonable and pro- 
bable proof.” [CocKBURN, C. J. — Still can it be 
said that, from the conduct of a party in relation to 
a particular case for the purpose of obtaining a 
decision in his favour, there may not be a legitimate 
inference that he consider^ that if the case were 
justly determined it would be determined against 
him.] Moriarty was only technically and theoreti- 
cally plaintiff in the present case; he himself had 
no personal knowledge of the merits of the case. 
[Blackburn, J. — But no person can have better 
means of knowing the merits of his wife’s case than 
her husband.] In the Attorneif-General v. Hitchcock, 
1 Ex. 91, in an information under the revenue laws 
a witness who had given material evidence as to the 
fact in issue, was asked on cross-examination whether 
he had not said that the officers of the Crown had 
offered him a bribe to give that evidence, and he 
having denied that he had ever said so, it was held 
that evidence to show that he had made such a 
statement was inadmissible. The reasons given by 
Rolfe, B. in support of this ruling are strictly appli- 
cable to the present case. “If we lived for 1000 
years instead of sixty or seventy, and every case 
were of sufficient importance, it might be possible, 
and perhaps proper to throw a light on matters 
in which every possible question might be sug- 
gested, for the purpose of seeing by such means 
whether the whole was unfounded or what portion 
if it was not, and to raise every possible inquiry as 
to the truth of the statementl^ made. But I do not 
see how that would be; in fact mankind find it to 
be impossible. Therefore some line must be drawn, 
and I take it the established rule is that you may 
contradict any portion of the testimony that is 
given in supp^irt or contradiction of the issue 
between the parties. That is clear. Then un- 
doubtedly mankind have felt that, as facts are fre- 
quently to be proved by the testimony of men of 
suspicious character, you may inquire into the 
genuineness and truthfulness of the party who gives 
such testimony.” But it is nowhere said that evi- 
dence may be given to contradict testimony which 
has not been given. 

CocKBURN, C. J. — I think this rule ought to be 
discharged, in so far as relates to the ground taken 
that the evidence was improperly admitted. I 
think it was rightly admitted. The conduct pf a 
party to a cause may be of the highest importance 
in determining whether the cause of action in which 
he is plaintiff, or the ground of defence takefi, if 
he is defendant, is an honest and just one ; just as 
the giving evidence to convict a prisoner that he 
has said one thing at one time and anothbr at 
another time, for the purpose of showing that the 
recourse to falsehood leads fairly to an inference of 
guilt ; or, as you may generally show, that a man 
who is alleged to have stolen an article was seen 
throwing it away. All those things which are 
cogent, anything from which an inference is to be 
drawn, is valuable and important evidence with a 
view to the issue. Here, if you can show that a 
man has been suborning false testimony, and has 
endearourM to have recourse to perjury, it is strong 
to show that be knew perfectly well that his cause 
was ah unrighteous one; I do not say it is conclu- 
sive evidence ; but I fully agree that it should be 
put to the jui 7 ^ Because a man, not sure that he 
will be aide to succeed by righteous means, has 
recourse to means of a different character to accom- 
plish the object which he desires, namely, the , 


gaining the victory when he believes that in justice 
he is entitled to it, it does not necessarily follow that 
he has not a good cause of action, any more than it 
does from a prisoner’s making a, false statement for 
the purpose of increasing his appearance of inno- 
cence, that he is necessarily guilty. But it is 
always evidence which ought to be submitted to 
the tribunal which has to judge of the fact; 
and therefore I think that, inasmuch as here the 
evidence went to show that the plaintiff, who is not 
only the nominal but also in some sense the sub- 
stantial plaintiff (seeing that the damages would 
have gone into his pocket), was present when Cox, 
who was acting in a certain sense as a clerk to the 
plaintiff’s attorney, was endeavouring to suborn 
witnesses, and must bo taken to be a party to the 
subornation, the evidence was admissible. And it 
being shown that after that the same Cox goes and 
solicits witnesses to commit aperjury, although the 
plaintiff Moriarty was not present at those subsequent 
interviews, I think there was evidence to go to the 
jury that what Cox did was done in furtherance of 
an object which was common to him and the plain- 
tiff, and that he was acting under the authority of 
the plaintiff; it being also shown — a fact about 
which I think there was no dispute at the trial-— 
that one of the witnesses, Allen, was directed by 
Cox to go to Moriarty’s house for the purpose of 
being told by Moriarty what he was to say at the 
trial. It appears also that this witness did go, but 
Moriarty being from home, Cox supplied his place, 
and told the man what he was to say at the tri^d. 
That being so, I think there was a conspiracy 
between Moriarty and Cox to suborn testimony, 
and either to set up a false case, or by false testi- 
mony to bolster up what might be a fair one. At 
all events that was all matter which was very pro- 
perly left to the jury. On the ground, therefore, 
that the evidence was improperly received, I think 
that this rule must be discharged. I have some 
doubt whether a case of surprise has been made out. 
I am of opinion, certainly, that this is one of those 
cases in which one desires that evidence of this 
kind should be sifted to the uttermost. Anything 
which can be shown to impugn the veracity of wit- 
nesses whocome forward at the last moment to set up 
a case of conspiracy to suborn false testimony should 
be investigated to the utmost. I think, therefore, 
that on that groimd— the ground of surprise— this 
evidence should be further investigated and sifted, 
and that we should make the rule absolute on that 
ground. But then, as no blame can be imputed to 
the defendants, who got the verdict fairly, the rule 
for a new trial must be made absolute only on pay- 
ment of the costs of the last trial. On payment of 
those costs the plaintiff may have a new trial. 

Blackburn, J.-^I am of the same opinion. On 
the first question, that of the admissibility of the 
evidence, 1 quite agree that the evidence of both 
Allen and Pitt was admissible. What the plaintiff 
on the record has said is always evidence against 
him, its weight beibg more or less according to cir- 
cumstances. Even if the plaintiff is merely a 
nominal plaintiff, a bare trustee for another, the 
evidence, though slight in such a case as that, would 
still be a^issible. In the present case he is not 
only the plaintiff on the reQprd,‘but he is also the 
person who would have the benefit of the whole 
cause. It is quite true that he was not present at 
the time the accident took place ; and what he knows 
about thehature of the accident, and whether or no 
his wife was injured in the way she says, or whether 
or no the story of the defendants is untrue, he would 
only know by way of information and belief. But I 
think it cannot, be disputed that if the defendants 
got hold of a letter written by Mr. Moriarty, in 
which he had said, “ I am carrying on tills action 
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for my wife ; but, though I was not present at the 
accident, yet from information and belief, we shall, I 
am convinced, fail utterly in the action, and there- 
fore we must get false evidence to support the CMe*’ 
— think, under such circumstances, ho one could 
contend— and it was acknowledged by Mr. Giffard 
that he could not contend— that that would not be 
evidence to ^o to the jury as an admission on the 
part of Moriarty, though by no means conclusive, 
because he might have been making a mistake, but 
still evidence to go to the jury with its proper 
weight, care being taken to caution the jury not to 
give it too much weight. Now comes the question 
whether or no, where there is evidence that the 
plaintiff tried to suborn false witnesses to swear what 
was false within ^his knowledge, the jury can draw 
a conclusion from that exactly the same as if a letter 
such as I have referred to had been put in evidence 
(it seems to me that in common sense the inference 
from such conduct would be very strong) ; but the 
plaintiff did not do that because he was doubtful 
about his cs^e being a true one, but because he 
doubted as to the jury drawing an inference from it 
that it was not a good one. As to the authorities on 
the subject, the cases, so far as I can ascertain them 
from the text books, one and all say more or less 
that evidence as to conduct is admissible evidence ; 
but I do not think there is any case on this subject 
in which it was really so ruled, except the celebrated 
case of Annesley v. The Earl of Angfesea (ubi sup,)^ in 
which I think it was distinctly determined. In that 
case after the evidence was tendered on the 
first day, there was a difference of opinion be- 
tween the judges as to whether the evidence 
should be admitted, and the Chief Baron thought 
it should not, because in substance the objec- 
tion was that it w'ould lead to a long collateral 
inquiry as to whether or no the prosecution was in- 
stituted with reasonable and probable cause. 
Mountenay, B. was very strong the other way, and 
Dawson, B. said, “I am very glad that there is no ne- 
cessity for giving our opinions immediately on this 
point. I shall, therefore, decline giving any posi- 
tive opinion as we have this night to consider of it, 
and in the mean time the gentlen\en on both sides 
might look into the cases to clear it up to the court. 
The prosecution here is agreed to be a lawful act, 
and IS not immediately relative to the matter in 
issue. ^ The difficulty with mo is that, if this be 
given in evidence, a jury may from a lawful act 
not immediately relative to the issue draw an un- 
warrantable consequence. If the act were unlawful 
it would undoubtedly be good evidence ; there 
could be no other way of accounting for the party’s 
subjecting himself to legal punishment ; but w^ere it 
is not unlawful it may be dangerous to leave the 
intent to the jury. We will consider this matter, 
and give our opinions on it to-morrow.” On the 
morrow, a great deal of matter was produced, 
which went into' the question whether a wit- 
ness’s professional evidence could not be admitted. 
Then Dawson, B. in giving judgment about re- 
serving the point, said, <<I ^nk it proper at 
this time to mention that I have considered the 
point of evidence that was proposed yesterday j and 
if it was now to be determined 1 should be of 
opinion to allow the evidence ; and if the counsel 
for the defendant should so please, they may take a 
bill of exceptions.” After that the evidence comes 
in, and in the course of the argument the strong way 
in which Mountenay B. puts it in charging tim 
jury, whether an admission of this, the proi^utioii 
for murder of an innocent man, would not disciedit 
the witnesses, would have great weight in principle. 
Now that point applies to the witness Wymark ; in 
the present case, wlto swears that Moriarty was, pre- 
sent when there was this effort to procure him to 
give evidence. But his evidence goes furthe;^ 


than that. He says that at that time Cox went on to 
sav that he had two witnesses who were to %wear 
fiusely, and if he would come and join it would be 
a good case, and if he would not he would get 
another ; all of which, as I understand it, is said to 
have taken place in Moriarty’s presence. That may 
have been all false or not, but it was for the jury to 
decide upon ; and if it were believed, there was, I 
think, sufficient to show concert l^tween Moriarty 
and Cox to^ get such false evidence as might ^ 
necess^y with what had been done by the express 
authority of Moriarty. If they were tried for 
conspiracy, the evidence of Wymark as to what 
Cox did, would be evidence of facts done in further- 
ance of the design for the jury, but yet the jury 
might reject it on the ground that Cox was not 
acting with authority. I do not wish to express 
any opinion one way or the other as to what would 
have been the case if a person who had the sole 
conduct of the cause had suborned witnesses, 
whether, as showing an unlawful act, that would be 
admissible or no. I doubt very much whether the 
witness speaks the truth about Moriarty and Cox 
telling him that they wanted him for the purpose 
of committing perjury. Still, if two witnesses give 
evidence to that effect, and are unshaken in their 
testimony, which is consistent with truth, it might 
very well influence the jury. But the point 
before us at present is, is the evidence admis- 
sible? I think it is, and I have no doubt that 
it went to the jury with a proper direction to them. 
I quite agree that the jury should be cautioned 
against giving too much weight to such evidence ; 
which they might possibly do in error, and against 
the danger of punishing a man by denying him a 
right of action on account of the falseness of some 
of his testimony, and that they should see carefully 
whether it shook their belief in his own evidence. 
That, I am sure, was properly done by«my learned 
brother, and no motion has been made on the ground 
of misdirection. Then as to the affidavits of surprise. 
I hardly think they make out a case of surprise ; but 
I quite agree with my Lord that the matter is such 
that if the plaintiff pays the costs of the former 
trial, it ought to be discussed again, and therefore 
that there ought to be a new trial on those terms. 

Lush, J. — I also think, on further consideration, 
that the evidence was receivable. I had formed no 
definite opinion on the subject at the trial itself. It 
is a new point, and I adopted what I considered to 
be the usual course, and the safer course where evi- 
dence is pressed on one part and objected to on the 
other part, viz., not to form a strong opinion one 
way or the other, but to receive the evidence at the 
risk and peril of the party tenderipg it. The argu- 
ment which the matter has undergone has led me 
to citasider the question more fully, and 1 am now 
quite satisfied, along with my brothers, that this 
species of evidence is receivable,, and is receivable 
as an admission by the party that the case he was 
putting forward was not a true one. It was an 
admission by conduct and was receivable on that 
ground. The effect of. it is entirely for the jury* 
No doubt there are cases— perhaps it frequently 
happens— in which a person has endeavoured to 
leister up a good case by fictitious evidence. That 
goes to its weight merdy, and should be so pointed 
out to the jury. It is a matter entirely for them. 

1 also thina that no distiBOtion can be made as to 
the character of the party suing— whether the party 
is suing in a representative character merely, or to 
enforce some right of his own. Either way, the in- 
ference which the evidence tends to raise is that 
the case is not a true one, and on that ground the 
evidence is receivable. Looking at the whole matter 
I entirely agree that it is fit, having regard to the 
chftTMtef itoid oo^duct of tho pftrticsy thftt tnoniAttor 


168-Toi. XXH., N.B.-REPOSTS. THE LAW TIMES. 


[April 3, 1870. 
[C. P. 


C. P.] Steward 

should undergo further examination) and, therefore, 
that the rule for a new trial should be made absolute 
oh the terms already mentioned. 

Huh absolute on payment by plaintiff of costs 
of first trial. 

Attorney for plaintiff, J. A. Hose. 

Attorney for defendants, Chather. . 


COURT OF COMMON PLEAS. 

Reported by M. W. McKellab, and H. H, Hockiko, 
Esqrs.t Barristers>at>L&w. 

Wednesday^ Jan. 2(3. 

Steward v. Youno. 

Slander of title — Privileged statement — Evidence of 

malice. 

S. died intestate and indebted to A, in about 80/. His 
widow^ who remained in possession of his house and 
furniture, executed a bill of sale over the latter, in 
favour of A., and died without ever having taken out 
letters of administration. On her death the plaintiff 
took out letters of administration as brother to R. S., 
and directed the property to be sold by auction. The 
defendant then, as agent for A., put himself in com- 
, munication with the auctioneers with a view to pre~ 
venting the sale ; but the auctioneers by letter clearly 
infortned him of the invalidity of the bill of sale under 
which A. clamed. Notwithstanding tl.is notice, the 
defendant at the sale, said, “ 1 forbid the sale, for 
I hold a bill of sale over everything in the house in 
favour of A.'* Evidence was given that, in conse- 
quence of the defendant's conduct, the property did 
not realise at the sale so much as it would otherwise 
have done : 

Seld, on an action for slander of title, that there was no 
evidence of malice to go to the jury. 

Action for slander of title. 

The declaration stated that the plaintiff was the 
administrator of the goods, &c., of Robert Steward, 
deceased, and as such administrator caused 
certain goods of which he was possessed as 
such administrator, to be put up for sale by 
public auction ; and that the defendant at the said 
auction, &c., spoke, &c., in relation to the plaintiff’s 
title as such administrator to sell, &c., the words ; 
following: — “I forbid the sale, for I hold a bill of 
sale over everything in the house in favour of Mr. 
Alexander. 1 shall not allow a single lot to leave 
the house.” Whereby the said goods were sold for 
less prices, &c. 

Plea, not guilty. 

The Cause was tried before Keatiko, J., at the 
Middlesex sittings in last Hilary Term. It ap- 
peared that the late Robert Steward had kept a 
public-house, and had died in Feb. 1866, indebted in 
a^ut 80/, to Messrs. Alexander, his landlords. On 
bis death, his widow remained in {lossession of his 
house, goods, and effects ; and, to secure the debt 
owing to Messrs. Alexander, gave them a bill of 
sale on the latter. She, however, never took out 
letters of administration to her husband. On her 
death, in March 1869, the plaintiff, who was brother 
to the deceased Robert Steward, took oiyt letters of 
administration, and gave instructions to a Arm pf 
auctioneers tP proceed to sell the goods of Ids 
deceased brother, and idso to arrange with Messrs. 
Alexander fw a surrender of the lease of the house. 
The defendant, who was agent to Messrs. Alexander, 
then informed the aucttoneers of the bill of sale held 
by his principals, and refused to assent to the sale 
taking place. The sale nevertheless took place on 
the 22nd July last. On .ttie day before the sale the 
auctioneeca wrote the followbig, letter to the defen- 
dants 


V. Young. 

rsteward deceased]. 

To Mr. Yovaxg- July 21st, 1869. 

Dear tiiR,— In the hurried letter we last wrote you. 
wherein we stated we had been informed that 'the bill of 
sale held by the brewers had been fuUy satisfied, Ao., it 
appears that midst press of business we somewhat misun- 
derstood our instructions, which are that 401. has been paid 
on account of the bill of sale, but that 1h.e brewers in 
reality have no legal right or title whatever to the secnrity 
they claim, inasmuch as the deceased had no title thereto ; 
a portion of the furniture, moreover, being the property of 
the h6irs-at>law of her late husband. It appears there ore 
very few debts owing, and we shall use our utmost endea- 
vours to reallHO the effects to best advantage, in order that 
they may be discharged. We cannot, however, bub foelthat 
the course which the brewers have |doemed it most to their 
interest to pursue has been calculated rather to defeat thau 
to assist .our endeavours bn this head. — ^Yours, &c., 

H. & Co. 

P.S.— Since writing the 'above, our Mr, IH. has perused 
your letter of this day’s date, For the reasons already 
given, the business can only be wound-up in the way we 
propose, and either on or oil the premises, the fumituro will 
be sold to-morrow, and however pleased Mr. H, would have 
been to meet your oliouts at the pYoper time, you must see 
that at the meventh hour such a meeting could be pro- 
ductive of no good. The only matter in which we can now 
assist yon is in arranging for a speedy surrender of the pre- 
mises, and this all parties will still ho happy to do. — H. & Co. 

Notwithstanding this letter, the defendant attended 
the sale and spoke the words attributed to him in 
the declaration. Evidence was given that in con- 
sequence of the language of the defendant, the 
goods sold for much less than they would otherwise 
have fetched. 

On these facts the learned Judge nonsuited the 
plaintiff, on the ground that the occasion of the 
defendant’s interference was privileged, aud there 
was no evidence of express malice. 

Montagu Chambers, QC. now moved to set the 
nonsuit aside and for a new trial, on the ground 
that there was evidence to sustain the action. To 
support an action for slander of title, “ the words 
must be uttered maliciously, and the damage must 
have arisen from the words so uttered ( Brook v. 
Hawl, 4 £x. 621.) If the. defendant, being interested 
and not a mere stranger, makes the statement, 
though untrue, bond fide and on reasonable grounds, 
he is not liable : (jPitt v. Donovan, 1 M. & S. G39 ; 
Roscoe on Ev. 627.) The question then ought to have 
been left to the juiy whether, although the defendant 
was not a mere stranger, he did not act contrary 
to good faith, and whether ho could possibly have 
thought, after the warning he had received, that he 
had any reasonable ground for acting as he did. 

In Pitt V. Donovan, 1 M. &. S., 643, Lord Ellen- 
borough, C. J. said : — “ I think there is no necessity 
for troubling the other side on this occasion, for in 
this matter 1 cannot help thinking that the point 
which was peculiarly for the consideration of the 
jury, and on the event of which this case ought to 
depend, was not left to them correctly, and that it 
ought, therefore, to be presented to the considera- 
tion of another jury; and that point is whether the. 
defendant made that statement bona fide, and under 
an honest impression of its being the truth, or ' 
whether he made it maliciously and for the purpose 
of slandering the title of the person that was about 
to convey hit estate.” The defendant having acted 
as he did after the* caution he had received, the 
jury would have been quite justified in concluding 
that he acted without oonafides and without reason- 
able grounds. 

Botxll, C. J.-r Assuming that there was a bill of 
tale executed by the widow to secure the debt of 
80/. to Messrs. Alexander, I think that the occasion 
on which the defendant interfered in the sale was 
privileged. It was known to the auctioneers that 
Messrs. Aletahder h^d a bill of sale, which had 
been executed bjr ^9 person at the time in posses- 
sion of the goods» who was acting as executor 
ds son tori, and that Messrs. Alexander meant to 
assert their rights under it. Miesers. Aikander 
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employed the defendant to protect their interests. 
The defendant accordingly went to the sale and 
gave notice of the bill of sale to intending pur> 
chasers. Under such circumstances, 1 think that 
the defendant rot only had a right to give notice 
of the bill of sale, but he was bound to give it. As 
was said by Bayley, J. in Pitt v. Donovan, 1 M. & S. 
649, I think that if the defendant really believed 
this contract to be void for the want of sanity in 
Y., it was not only his right , but his duty to make 
the communication.” Under these circumstances 
the prima facie presumption of malice is rebutted ; 
and the question then arises, whether there was any 
evidence of express malice. “ The jury must arrive 
at their conclusion in this case through the medium 
of malice>or no malice in the defendant” — per Lord 
Ellenborough, C, J. in Pitt v. Donovan, 1 M. & S. 
645. As to that "point it is sufficient to say that, if 
the learned judge had^eft the question to the jury, 
and they had found that there was express malice, 
the verdict could never have been sustained. The 
rule must be refused. 

Byles, j. — I also think that my brother Keating ' 
did right in refusing to allow the case to go to the 
jury. Two things are essential to the maintenance 
of this action, first, that the words used should be 
false ; secondly, that they should be malicious. 
Now the words were true. The defendant did hold 
a bill of sale in favour of Messrs. Alexander. The 
first essential, then, does not exist ; moreover there 
was no evidence of malice. 

M. Smith, J. — I am of the same opinion. The 
widow, acting as executor de son tort, gave Messrs. 
Alexander what they conceived to be a good 
security. The plaintiff subsequently administered, 
and then gave instructions to have the goods sold by 
auction. It was only natural and proper that the 
Messrs. Alexander should give notice of their claim 
to intending purchasers. It is admitted by Mr. 
Chambers, that in those afctions it is not sufficient 
to show that the claim set up was invalid, but it 
must be shown that it was maliciously made. As 
was said by Maule, J. in Pater v. Baker, 3 C. B., 868, 

“ not . . . malicious in the worst sense ; but with 

intent to injure the plaintiff.” Was there such 
evidence in this case? The plaintiff’s case was, 
that the auctioneer had sent a letter which 
amounted to this — that there was a dispute between 
the auctioneer and the defendant whether Messrs. 
Alexander had a good or a bad title. This is not 
sufficient evidence of malice. It was settled clearly 
enough in Byder v. WombweU, 17 L. T.Rep. N. S. 609, 
Ex. Ch. ; 19 L. T. Rep. N. S. 491, that a mere 
scintilla of evidence is not sufficient, and that no 
case should be laid before a jury unless there is 
evidence on which (to use the language of Willes, 
J. in delivering the judgment of the Court of 
Exchequer Chamber in Ryder v. Wojnhwdt) “ the jury 
could properly find the question, for the party on 
whom the onus of proof lies. If there is notj the 
judge ought to withdraw the question from the jury, 
'and direct a nonsuit if the onus is on the plaintiff, 
or direct a verdict for the plaintiff' if the onus is on 
the defendant.” That is a reasonable and proper 
rule. * It would be absurd for us to send the case 
down again for triid, when we are satisfied that no 
jury could, on such evidence, properly find for the 
plaintiff. 

* f 

Brett, J.->I think ^hat the nohsuit was right 
on both grounds. Th^ was in the first place 
no evidence that the ^fendant’s expressions Nrere 
untrue in fact. But, supposing them to have beeil so, 
they were used by him as agent for Messrs. Alexander, 
and were consequently privil^ed, unless actual 
malice Was shoWn. The plaintiff would have giveh 
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some evidence of actual malice if he had shown 
that the statements were made without any belief 
in their truth, and irrespectively of the interests of 
Messrs. Alexander. But the only evidence adduced 
by the pi i intiff is, that the defendant was told that 
the bill of sale was invalid, and that he did not 
agree with that opinion and said it was valid. There 
is no further evidence. This is no proof of mala 
Jides. The law has been, settled for some time by 
the case of Smith v. Spooner (3 Taunt. 246), where 
the facts were similar to those of the present case, 
and in other cases from Watson v. Reynolds (Moo. & 
M. 1), down to Wrenv. Weild, 20 li.T. Rep. N. 8., 
1007; L. Rep. 4, Q. B. 730 ; 38 L. J. N.S., 327, Q.B. 
The rule therefore must be refused. 

Rule reused. 

Attorney for plaintiff, W. Bristow, 

Attorneys for defendants, White, Broughton, and 
White. 


REGISTRATION APPEAL. 

Friday, Jan. 21. 

Allen (app.) v. Town Clerk op Warrington 

(reap.) 

Registration — Notice of objection— -Sufficiency 
description— 0 ^ 7 J^ict. c. 18, s. 17. 

A notice of objection to a borough voter was signed 
“ S. D. on the list of voters for Oolbome-street, in the 
borough of W.” The borough of W. consisted oj three 
townships, each having a separate overseer, who made 
out a list of voters for his own township. 

Held, that the objector must give such a description of 
the list on which his name was to be found as would 
be commonly understood by the people resident in the 
locality to designate the particular list, .and that it 
was for the revising barrister to decide whether, as a 
matter of fact, the description given would be so under- 
stood. 

Case stated by the revising barrister for the 
borough of Warrington. 

At a court held before me, &c., S. Dunbobbiu ob- 
jected to the name of John Allen, and of the (tther 
persons whose names appeared in the schedule here- 
under written, being retained in the list of voters 
for the borough. The notice of the olbjection which 
.had been served upon the said parties was in the 
‘ollowing form ; ' 

To John Allen, 12, Bolleston-street, Warrington. 

I hereby give you notice that I object to your name being 
retained on the list of persons entitled to vote in the elec- 
tion of a member for the borough of Warrington. 

Dated this 24th day of August 18^. 

(Signed) Samvel Dvebobbim. 

on theliat of voters for Oolbome-street, 

' in the borough of Warrington. 

It was objected on behalf of the said John Allen, 
and of the other persons, &c., that such notices of 
objection were bad, as they did not specify the 
list upon which the name of the objector was to be 
found, and that they were not called upon to prove 
that they were entitled to have their names retained 
on the register. 

The borough of Warrington consists of three 
townships, each.having a separate overseer, each of 
whom has only one list of voters to make out ; and 
the register of voters for the borough of Warrington 
is composed of the smd three several lists. 

It was contended in support of the objection to 
the said notices that they did not comply with' the 
form and directions given in Sched^ B., No. 11, of 
6 Yict. o. 18, not stating upon which of the said 
thfee lists the name of the objector appeared. 

1 held the notices of objection good, and granted 
this case for the decision of the Court of Common 
Pleas as to whether it was necessary that the ob- 
iedtor shbuld state in the notice of objection upon 
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which particular list of voters his name was to be 
found. 

If the court think the notices of objection bad, 
the several names <hereunder written are to be in- 
serted in the list of voters. 

Holkety Q. C. (^Barstow with him) for the appel- 
lant. (The respondent did not appear.) — The 
question here is as to the validity of the notice 
of objection. The appellant’s case is, that the 
objector did not specify on which list his name was 
to be found. The Act 6 & 7 Vi«t. c. 18, a. 17, says 
that the person making the objection shall give to 
the overseers a notice according to a particular 
form. That form is given in number 10 in Schedule 
B of the Act. He must give to the person objected 
to a notice according to Form 11 in the same sche- 
dule. If we look at those forms they are signed 

“ A.I5. on the list of voters for the parish of .” In 

a note to the forms given in the schedule, it is dis- 
tinctly provided that if there is more than one list 
of voters, the notice should specify the list to which 
the objection refers.” This form does not say in 
what parish Golborne-street is. Thus the person 
objected to cannot discover whether the person ob- 
jecting has a right to object, without taking more 
trouble than the Act requires. There was no list 
of voters for Golborne-street, and for aught that 
appears that streeLmay be partly in one township and 
partly in another. [Brett, J. — Supposing the re- 
vising barrister had found as a fact that there was 
only one Golborne-street, and that the whole of it 
was in one township.] Still the directions of the 
Act of Parliament were not followed. In Crow- 
ther V. Bradneyy Hopw. & Philb. C3 ; 33 L. J. 70, 
C. P. ; 9 L, T. Rep. N. S. 444, where the ob- 
jector described himself as ‘‘on the list of per- 
sons entitled to vote for a member for Kidder- 
minster, in respect of property occupied within the 
parish of Kidderminster,” which parish consisted 
of “ the borough of Kidderminster,” “ the foreign 
of Kidderminster,” and “the hamlet of Lower 
Milton,” for each of whiph separate overseers 
and churchwardens were appointed, and sepa- 
rate lists made, the ’notice was held insufficient. 
£rl3, C. J., in giving judgment in that case, said 
“ I do not think the description given by the objec- 
tor is sufficiently precise to enable the person 
objected to to find his name in the proper list, with- 
out being subjected to the undue burden of having 
to search several lists in several places.” In £ids- 
forth V. Farrer (4 C. B. 9 ; 1 Lutw. 617), a notice 
describing the objector, who was on the list of 
freemen, as “ on the list of voters for the borough 
of L.,” was held insufficient. In Moon v. Andrew 
(19 L. T. Rep. N. S. 452 ; L. Rep. 4 C. P. 461) the 
objector described himself as “ on the list of voters 
for the borough of Penryn,” and the description was 
held sufficient ^ but there, although there were six 
lists for the Parliamentary borough of Penryn, it 
clearly appeared from the context that the old 
borough of Penryn, for which only one list was 
made, was meant. [Willes, J. — Does not the pro- 
vision in the lOlst section of the 6 & 7 Viet. c. 18 
apply, that no misnomer is to vitiate a notice, pro- 
vided that the place “ be so denominated in such 
. , . notice, as to be commonly understood ?” 

Bovill, C. j.— S upposing that » the lists for the 
differ^t parishes in a borough were numbered re- 
spectively t, 2, and 3, and the objector had specified 
the jiumber of the list, would not that have been 
sufilcieht ?] The cases cited point the other way. 

Bomom C. X-^Those cases were decided on the 
ground that the objector stated nothing to indicate 
which of several lists ho toferred to, The case may 
be different here. Su|>posing that there were at 
Warrington, a townsmp called Golboume-street, 


everyone would understand whioli list the objector 
meant ; also if the lists were numbered, and the 
number of the list had been given, unless we are to 
say that each word in the Act is to be followed. 
The lOlst section of the Act forbids such strictness. 
We must then take it that the revising barrister^ 
thought that the description was such as to be suffi- 
cii'utly understood. The only question, however, 
li ft to us is whether it is necessary that the objector 
should state on what list his name is to bo found. 
Our answer to that is that he must give such a 
description of the list as would be commonly under- 
stood by anyone in the locality to designate which 
list he refers to. Whether or no the , objector has 
done so here is a question of fact which we are 
unable to decide. The case then must be sent back 
to the revising barrister for him to decide as a matter 
of fact, whether the description' “on* the list of 
voters for Golbourne-street was one that would, be 
commonly understood by the persons objected to. 
If there were two streets of the same name in dif- 
ferent parishes, the description would be vague ; but 
if there is only one Golbourne-street, and that street 
is well known at Warrington, the description might 
well be sufficient. 

Willes and Brett, JJ. concurred. 

. Case to be amended accordingly. 

Attorney for the claimant, Farington. 

EXCHEaUER CHAMBER. 

Reported by J. SHuarr, Esq., Barrister-at-Lsw. 

Nov. 27, 18G9, and Feb. 4, 1870. 

(Before Kelly, C. B., Willes akd Keating, JJ., 
Channell, Pioott, and Clbasby, BB.) 

Fbbnd V. Buckley. 

Vendor and purchaser'— -Leas^ld property — Abstract of 
title— Obligation to proddte original lease where more 
than sixty years old. 

The vendor oj ieasehold property is bound on an un- 
conditional sale of the property to produce the original 
leascy or give evidence of its contents, equally where 
the original lease is more than sixty years as where it 
is less. 

On a contract for the sale of leasehold property by A. to 
B.y the abstract of title set forth an indenture of the 
13M ^pt. 1800, reciting an indenture dated the 20th 
Jan. 1606, by which certain lands, ^c. (jof which a 
part was the subject of the contract) were demised far 
a term of 1000 years from Michaelmas 1599, at 
the yearly rent of one penny payable at Michaelmas 
only if demanded. To a requisition for the produc- 
tion of an attested copy of the lease of 20th Jan. 
1606, and for a covenant for its production by the 
legal possessor, the vendor replied that the production 
of a deed more t^n sixty pears old could not be in- 
sisted upon, whereupon the purdiaser rescinded the 
contract, and brought an action for the recovery of 
the amount paid to the vendor as a deposit. 

Held (affirming the iudgmsnt of the Queen^s Bench), 
that the purchaser was entitled to rescind the con- 
tract, ana to recover by action the amount of the de- 
posit. 

This was an appeal front the judgment of the 
Court of Qdi^n*s JBehcb, refusing a rule to the 
defendant toienter a nonsuit pursuant to leave re- 
served at tite trial of the catLse. 

The action was brought*to lecover the sum of 
400/., being the deposit pidd by the plaintiff upon 
the purchase by him from the defendant of certain 
freehold and . leasehold premises, and also the sum 
of 59il 16s. 4d., the expenses of investighting the 
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defendant’s title to the said premises; the declara* 
tion alleging that the defendant did not, within the 
time agreed upon, nor at any time, deliver and 
make a good and marketable title to the premises. 
The declaration contained also the ordinary money 
counts. 

The defendant pleaded : — 1. That he did not 
agree as alleged. 2. For a defence on equitable 
grounds, that he did deduce and make a good title 
to the premises, according to the true intent and 
meaning of the agreement, and within a reasonable 
time. 3. That the plaintiff waived the stipulation 
as to the defendant’s making a good and market* 
able title within the time specified, and that the 
defendant did within a reasonable time afterwards 
make a good and marketable title. 4. That the 
plaintiff did not within twenty*one days after the 
delivery to him of the abstract of title deliver all 
requisitions to the saiff title, and thereby accepted 
the defendant’s title according to the true intent 
and meaning of the agreement. 5. To the rest of 
the declaration, never indebted. 

The case was tried before Hannen, J. on the 5th 
June 1868, when a verdict was entered for the 
plaintiff for 459/. 16s. 4d., subject to leave reserved 
to the defendant to move to set aside the verdict 
and to enter a nonsuit. A motion was accordingly 
made on behalf of the defendant in Michaelmas 
Term of that year, when the Court of Queen’s 
Bench refused to grant a rule. 

The facts proved at the trial on the part of the 
plaintiff were. as follow : On the dth Jan., 1868, the 
plaintiff, who is an architect and surveyor, carrying 
on business at No. 44, Bedford-row, Holborii, 
entered into an agreement with the defendant for 
the purchase of two farms, consisting the one of 
^ freehold, the other of leasehold property. 

By^ this agreement the vendor agreed to sell, and 
the purchaser to purchase (subject to a mortgage 
of 5000/. at interest at 4/. per cent, per annum to 
B. T. Fisher and others) all those farms and lands 
belonging to the vendor, situate at IBeld, Crawley, 
in the county of Essex, and known as Lyons Farm 
and Gossips Green Farm, whereof. Gossips Green 
Farm, containing about 58 acres and 16 perches, 
or thereabouts, is freehold, and Lyons Farm, con- 
taining 94a. 3r. 12p., or thereabouts, is leasehold, 
for the residue of a term ot 1000 years, froin 
Michaelmas, 1599, at the rent of one penny, at or 
for the price or sum of 8575/., 400/., part thereof, 
to be paid by the purchaser as a deposit and in part 
payment of the purchase-money, the vendor to 
deduce a good and. marketable title to the said 
farms and lands, and to deliver an abstract of his 
title to the purchaser within seven days from the 
date of the agreement, and the purchaser, within 
twenty-one days after delivery of the same, to 
deliver all requisitions to the title, and in default 
thereof to be deemed to have absolutely accepted 
the title; the purchase to be completed, and the 
balance of the purchase-money paid to the vendor 
on or befbre the 25th of March following,* when the 
purchaser should have possession. If, from any 
cause whatever, the purchase should not be com- 
pleted on that day, the purchaser to pay intorestrat 
the rate of 5 per cent, on the balance of the pur- 
chase-money, and interest at the rate of 5 per cent, 
on the mortgage debt of 5000/. The purchase to 
include all growing crops, ploughings, dressing^ 
hay, straw, f^der, manure, &c., in and about the 
said farms and lands, except the two houses and 
the oxen belonging to the vendor, and except the 
furniture and agricultural Implements (if any) be- 
longing to the then tenaht of part of the premises. 

If the purchaser should fail to complete his pur- 
chase by the time mentioned, the deposit to be fw- 
feited, and the vendor to be at liberty to resell the 
property by public auction, and any deacieUcy to , 
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be made good by the purchaser to the vendor. The 
vendor to pay all outgoings to the 25th March, and 
to continue until that time all needful and expe- 
dient farming and other operations upon and about 
the. premises. 

An abstract of the defendant’s title to the pro- 
perty sold was received by the plaintiff -from the 
defendant on the 16th Jan. 1868. 

That part which related to the leasehold pre- 
mises began with an indenture of ISth Sept. 
1800, made between Henry Blunt, of Chelsea, 
in the county of Middlesex, esquire, the exe- 
cutor named in the last will and testament of 
Samuel Blunt, then late of Horsham, in the 
county of Sussex, esquire, deceased, of the one part, 
and George Hutchinson, of Westheathiy, in the 
county of Sussex, esquire, of the other part, reciting 
that by indenture, dated 20th Jan. 1606, and made 
between Sir Anthony Mayne, knight, George 
Blencoe,e8quire, and Henry Halt, of the one part, 
and John Middleton of the other part, for the con- 
siderations therein mentioned, the said Sir Anthony 
Mayne, G. Blencoe, and Henry Halt, did demise, 
grant, and to farm let unto the said John Middle- 
ton, his executors, administrators, and assigns, all 
those messuages, mills, cottages, farms, orchards, 
gardens, lands, tenths; and hereditaments, with 
all and singular their appurtenances, commonly 
called or known by the name or names of 
Ifleld Forge, Ificld Furnace, and all other the 
mills, messuages, lands and tenths thereto- 
tofore demised by the said. Sir Anthony Mayne, 
by the name of A. Mayne, Esq., and Arthur 
Middleton, and unto the said John Middleton or 
either of them, and also all those the lands and 
tenths then or theretofore called or known by the 
name or names of Poyningham,Fletchera, or Bowling 
Spitts, Ghaulktons, Bowswood, Blackhurst, and by > 
what other name or names soever they or either of them 
were called or known by, situate, lying, and being 
in the parishes of Ifleld, Crawley, and Beeding alias 
Seale, or either of them in the said county of Essex ; 
and also all other the messuages, lands, tenths, and 
other hereditaments of them the said Sir Anthony 
Mayne, George Blencoe, aiid Henry Halt, or either 
of them in the said parishes of Ifleld, Crawley, 
and Beeding, alias Seale, or either of them, 
theretofore demised or to farm let to the saitl 
John Middleton, William Heaver of Ifleld, or 
John Woodman, or either of them in the said 
parishes of Ifleld, Crawley, and Beeding alias Seale, 
or either of them in the said c mnty of Sussex ; and 
also all other the messuages, lands and tenths 
in the said parishes of Ifleld, Crawley, and Beed- 
ing alias Seale, or either of them, all which 
said messuages, mills, lands, and tenths con- 
tained in the whole by estimation 574 acres, 
to hold unto the said John Middleton, his executors, 
administrators, and assigns, from the feast of St. 
Michael the Archangel 1 599, unto the full end and 
term of 1000 years, under the yearly rent of Icf, 
payable on the said feast day only (if demanded), 
and the said Sir Anthony Mayne, George Blencoe, 
and Henry Halt, by the now reciting indenture for 
the consideration therein mentioned, did bargain 
and sell unto the said John Middleton all the woods 
and underwoods standing, growing, and being on 
the said demised premises, and every part thereof. 
And reciting that by divers assignments, convey- 
ances, wills, bequests, and other acts in the law, the 
said messuages, mills, lands, tenths, heredita- 
meuts, and premises by the said thereinbefore 
recited indenture demised with their appurtenances, 
became legally vested in John Middleton, Esq., 
deceased, for all the residue now to come and un* 
expired of the said term of 1000 years, in and by the 
said recited Indenture granted, &c. The abstract 
theh iet but a nuinber of other assignments. 
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On the 3rd Feb., requisitions on the title of the 
defendant, as set forth in the abstract, were sent to 
the defendant through his attorney, and replies 
were returned thereto on or about the first March 
following. The first requisition was as follows ; 

Where and when will the several deeds, wills, Ac., which 
are abstracted in chief and the lease of the 20th Jan. 1600, 
be produced for examination with the abstract P Of course all 
expenses attending the examination of documents elsewhere 
thw at the office of the vendor's solicitor will be paid by the 
vendor. 

Part of the second requisition was as follows : 

The purchaser requires an attested copy of the lease of 
the 20th Jan. 1606, and a covenant for its production by its 
legal posseasor. 

The second requisition also required the delivery 
of attested copies of a number of other indentures. 
To these two the replies were ; 

The production of a deed more than sixty years of age 
cannot be insisted upon : (See Protutw v. Watts, 6 Mad. 59.) 
As to the mere inheritance term mentioned in No.2, it is now 
annihilated by the Act to render the assignment of satisfied 
terms unnecessary. 

No further replies to the requisitions made on 
behalf of the plaintiff being furnished in the mean- 
while, the following notice rescinding the agreement 
to purchase was given by the plaintiff to the defen- 
dant: 

Lyons and Gossips Green Farms. 

Sir, — In consequence of your having, by your replies to 
the requisitions on the title, declined to produce the lease 
dated the 20th Jan. 1606 (to the production of which I am enti- 
tled), and of your having by the said replies itate<i that it is 
out of your power to provide me with covenants to which I am 
entitled for the production qfanch lease, and of divers other 
d^ds and docunvemts ^vhicli are matejilal to the title of the 
above f Arm'S, or one of them , and which will’ not be dcUyered 
on my paying off the mortgage for 50001. thereon, and of 
your having failed to prove the representation you made to 
me respectmg the freedom of the estates from the great or 
rectori^ tithes (no grant by the Crown thereof to any lay 
^rson having been abstracted or produced, and the same, 
if in uct ft lay inlioritaiicei not having’ boon offoctiially 
?»®r^d) ; and in consequence likewise of your having 
msufficientlv replied to divers of the said requisitions, 
esi^ially those respectively numbered 16, 16, 26, and 28, 
and of your not having replied at all to others of them. 
eSMmally those respectively numbered 18, 19, 20, 21, 22. 23. 
and 24, 1 do hereby give you notice that I reject the title 
to the above farms, and rescind my agreement for the 
purchase thereof, dated in or about the month of Jan. 1868 
and e^nres^d to be made between you of the one part and 
other part. And I hereby require you forth- 
mth to repay to me, or to pay to my solicitors, Messrs. 
Palmer, P^er, and Bull, of No. 24, Bedford-row, Holborn. 

by me to you, together 
with all en^ses mewred by me in Investigating the title 
to the said farms, and in relation thereto. 

Dated this 12th March, 1868. A. B Fnxwn 

To Joseph Buckley, Esq. 

After the above notice was given, that is to say 
on the 6th May 1868, it was discovered by the 
attorneys for the plaintiff that there was a mort- 
upon the defendant’s property comprised in 
the agreement of the 8th Jan. 1868, for a further 
sum, the date of which did not appear at the trial, 
and which was not mentioned to the plaintiff by 
the abstract of title or otherwise. 

Supplementary answers to the requisitions were 
delivered on the Uth May, 1868. None of them, 
hov^ver, related to the requisiton of the production 
of the lease of the 20th Jan. 1606 for examination. 

. 4 . 1 . ^ ® May the plaintiff’s attorneys wrote to 

the defendant’s attorney as follows : * 

Dondon, 9fch May, 1868. 

, f^endY. Buckley. 

inquiry we think it likely 
that we in^ to able to mduce onr chent to complete, if the 
vendww^educe the purchase-money so that ltdTOsSt 

whole, that is, including the sum 
owing on the mortg^e and the amount paid on deposit.^ 
the sto^ and growing croro included. The above is ot 
oonrse,vdtlioatjnN{juaice.— Yours faithfully, w. oi 

Palmek, Paucbb, and Bull. 

defendant having refused to repay to the 
plaintiff the amount of deposit and the costs of in- 
vestigating the title^ this action was brought on the 
lOth April 1868. . 


No evidence was given on behalf of the defendant 
at the trial. 

The question for the opinion of the court of 
appeal was whether the plaintiff was entitled to 
retain the verdict entered for him at the trial ? 

Mt /lishf Q.C. (with him Morgan Lloyd), for the ap- 
peUant) the defendant). — The requisitions sent to the 
vendor were thirty-seven in all, but four only have 
been relied on, and the argument in the case turns 
chiefiy .upon one of them and the sufficiency of the 
answer to it, viz., the requisition of the production 
for examination of the lease of 1606, and the answer 
that the production of a deed more than sixty years 
old cannot be insisted on. The non-production of 
the indenture of 1606 did not, it is submitted, 
entitle the plaintiff to rescind the contract. There 
could be no sound practical objection to completing 
the contract on the ground df the non-production of 
a deed more than 250 years old under the circum- 
stances of this case. The abstract of title furnished 
by the defendant begins more than sixty years back, 
viz., from the 13th ^pt. 1800, and there is a com- 
plete series of assignments from that time, 
coupled with the possession of the demised pre- 
mises, which removes every practical ground of 
objection. If a deed more than sixty years old re- 
cites another older deed, it is not necessary to pro- 
duce tliat older deed. In Prosser v. VVatts, 6 Mad. 
50, a conveyance dated in 1763, under which there 
had ever since been an undisputed possession, recited 
certain prior deeds as matters of title, which the 
vendor was unable to produce or give any evidence 
of, and the purchaser for that reason objected to the 
performance of his contract, alleging that the re- 
cital affected him with constructive notice of the 
-contents of the deeds, and that he could not safely 
colDplete his purchase without seeing that the deeds 
coniirmed the title ; but the Court overruled his 
objection. There is no dispute,” said the Vice- 
Chancellor, “ that the recital of a deed is construc- 
tive? notice of its contents ; but to say that a pur- 
chaser is not to complete his contract unless he 
has the actual inspection of every deed of which he 
has'' constructive notice by recital would lead to a. 
practical inconvenience which would be manifestly 
absurd. . . . There must of necessity be some 
prac^tical limit to the operation of this objection ; 
and! the true inquiry seems to be in every case 
whejther the absence of the deed throws any reason- 
able} doubt upon the title of the vendor. Prima facie 
it ijs to be presunoed that the purchaser in the 
ancient conveyance had actual inspection of every 
deed recited, and was satisfied with their contents ; 
and'/urther, it is to be observed that it is not pro- 
bable that) A vendor would recite deeds which 
afforded evidence against his title. When there is 
no evidence to repel the effect of these general pre- 
sumptions, »nd when the title under the conveyance 
which contains the recital is fortified by sixty years 
undisputed ssession, I think it is a good practical 
rule to hold jthat the loss of a deed recited throws 
no reasonab^ doubt upon the title of the vendor, 
and that the jpurchaser must complete his contract.” 
This would jclearly be the rule in the case of an 
ordinary sal^ of freehold property. Looking at the 
very peculiar nature of the present case, can it be 
said that th^re is any reasonable doubt” thrown 
upon the titlfe of the vendor, by the non-production 
of the origiival lease of 1606 ? The reason for re- 
quiring in general the production of the original 
lease is, thal^j^^he lessor may possibly have reserved 
to himself centain rights which may be burthensome 
to the tenanft) but such a reason, cannot exist 
in the case/ of land held, in undisputed posses- 
sion for sifcch a long period at a rent of 
only one peAny, and that only **if demanded.” 
[Clbaibt^ referred to AUxand&r y. CW)s6t«, 1 
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Jones and Lat. 6G6> in which neither the non- 
production of a will recited in a deed, nor the non- 
production of articles between the father, tenant for 
life, and his son, tenant in tail, authorising tjbe 
revocation of certain uses declared, 'was held to 
constitute a valid objection to the title.] And in 
the present case, besides the recital, there is an 
undisputed actual enjoyment of more than sixty 
years. There is no decided authority as to lease- 
holds ; but the practical rule laid down by the 
Vice-Chancellor in Prosser v. Watts (ttbi sup.), may 
with the greatest safety be applied to such a case 
as the present. The court should not look minutely 
to see whether there is any objection which to a 
lawyer may seem theoretically possible, but whether 
there is any practically possible ground of infirmity 
in the title. [Some other points were taken, but 
they did not relate to the ground on which the 
decision of the court swas given; and it was ulti- 
mately agreed to refer all points in dispute, except 
that as to the necessity of producing the original 
lease, to the determination of a conveyancer.] 

Joshua Williafns, Q. C. (with whom was J. C. 
Mathew) for the piaintiff. The indenture of Sept. 13, 
1800, reciting that of Jan. 20, 160G, shows the demise 
to be of a large quantity of leasehold property, includ* 
ing mills, and forges. Leasehold property is generally 
made determinable upon certain conditions ; and it 
is as probable as not that in the lease of 1606 there 
were covenants as to the working of the mills and 
forges of which the purchaser in the present case 
can know nothing unless by examination of the 
original lease. It is because there may always exist 
covenants of this sort, on breach of which the lease- 
hold property is made determinable, that the courts 
have held it necessary for the vendor of leasehold pro- 
perty to produce the original lease, or an attested 
copy. Tile indenture of Sept. 13, 1800, does not 
even purport to recite the whole of the original 
lease ; and if there were no covenants or conditions 
of a character onerous to the lessee and beneficial to 
the lessor, what was the utility of the reservation 
of a rent of one penny ? a rent which could only be 
useful as keeping up the title of* the lessor. “ If 
the purchaser of a lease,” says Lord St. Leonards 
(Vendors and Purchasers, 14th edit. p. 370), “ is not 
entitled to the lessor’s title, he of course can only 
acquire a regular title to the leasehold interest from 
the time the lease was granted. If the lease be an 
ancient one, it is not necessary to do mure than 
make it the root of title, and then commence 
the derivative title with, an assignment on a sale or 
mortgage within a reasonable period, e.g., fifty 
years ” ; and at p. 410 he says, “ The creation of 
terms of years assigned to attend the inheritance 
should be shown by the abstract, but the interme- 
diate assignments may be abstracted very shortly.” 
The necessity of showing the lessor’s title is also 
stated in Dart’s Vendors and Purchasers (3rd ^dit.), 
p. 191 : Upon a sale of leaseholds the abstract 
must (except in the case of a bishop’s lease) show 
the lessor’s title as well as the subsequent title to 
the term,” where the reason of the exception is also 
stated. The decision as to the noii-production of 
the bishop’s title was on the ground of the lease 
having been granted in a mode prescribed by an Act 
of Parliament, and upon the presumed notoriety 
arising from the use of the episcopal seal ; and it 
would seem to apply to leases granted by a dean 
and chapter, and possibly to other cases ; and the 
general rule does not apply when the purchaser 
enters into the contract with notice that the free- 
hold title cannot be produced ; nor does it appear 
clear that the rule applies when, on the sale of a 
lease of great antiquity, the vendor shows the crea- 
tion of the term, and deduces the leasehold title for 
the last sixty years.” So that even in the case of , 
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a lease of great antiquity the deed creating the 
term must be proved. Preston, indeed, in his 
Abstracts of Title, pp. 11, 12, seems to think that 
in some cases the creation of the term need not be 
plroved. He says, “ though it be true that the deed 
creating a term is material to the title, and is the 
evidence on which a purchaser can best rely, yet a 
title under a very long term of years, which has 
been created for sixty years at least, appears to be 
marketable without evidence of the creation of the 
term, since, against all persons except the lessor or 
those who claim the reversion or remainder under 
him, the recitals are evidence pf the title : and the 
lessor, or those who claim under him, cannot by 
any .means, after sixty years, recover the lands 
without proof of an actual seisin within that period. 
To show the seisin they must adduce evidence of 
the tenancy, and in adducing such evidence,, unless 
in very particular circumstances (as where a rent 
is reserved), they must support the title under the 
term ; and in several instances titles have been 
approved by gentlemen of distinguished eminence, 
although there was not any evidence of the crea- 
tion of the term except by recital.” These observa- 
tions, however, apply only to the case of the original 
deed being lost, and this view has been doubted by 
other conveyancera of eminence. In Bythowood 
and Jarman’s Precedents (3rd edit.) title ‘‘Ab- 
stracts,” p. 69, the law is thus stated : “ Where an 
estate is held under a lease of great antiquity a 
vendor, it is conceived, could only be required to 
show the creation of the term, and to deduce the 
title for the last sixty years, and it would not be 
incumbent on him to trace its history uninter- 
ruptedly from the origin of the lease down to the 
immediate transaction. Even the absence of the 
deed creating the term will not, in the opinion of 
some gentleman at least, render the title unmarket- 
able: (see 1 Prec. Abst. 11);” and there nay no 
doubt be cases where the non-production of the 
deed creating the term would not practically weaken 
the title, e. g., where there has been a demise to a 
mortgagee to secure the repayment of the money 
advanced ; but there is nothing in the present case 
to show the existence of such a state of facts. The 
case of Prosser v. Watts, cited On behalf of the 
defendant, was a case of freehold property, and as 
such is quite distinguishable from the present case. 
Eirfally, there is nothing in the present case to show 
that it is not in the vendor’s power to produce the 
lease of 1606. 

Hellish, Q.C. in reply. — There is no authority in 
any way conclusive on the point as to the question 
involved in this case ; and the text writers only 
state that ordinarily the original deed creating the 
term must be produced. The authority of Mr 
Preston is in favour of the defendant’s contention. 
It is admitted that if this had been the case of a 
mortgage, it would not be necessary to produce the 
original deed ; and if we examine the circumstances 
of the .present case, the lease amounts, practically, 
to a conveyance of the fee. The term of 1000 
years goes back to 1599, though the lease was 
executed in 1606, t. e., it goes bau]t nearly to the time 
of the creation of those long terms of years, and the 
long lease practically amounts to a sale of the 
freehold. After a series of assignments, and a con- 
tinued possession under them for over sixty years, 
it is almost inconceivable that there should be any 
risk in taking the property with the title offered. 
[WiLLES, J. — ^There is a recital of the sale of the 
messuages, cottages, farms, orchards, gardens, &c., 
but not of the sal^ 5f the minerals.. Supjpose the 
lease contained a proviso which is found in many 
old leases, that the lessor should be at liberty to 
enter to search for mines; and that a counterpart 
of the lease should now be found containing tha(. 
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condition, would not that be a defect in the title?] whether there might not be something more in the 
The defendant only proposes to sell a leasehold original lease than appeared; something which might 
interest, without saying anything about mines or have constituted a defect of title. Now we must 
minerals. [Willes, J . — Suppose the existence of not be supposed to determine that if the answer had 
such a proviso in the original deed could be shown, been “ the lease is lost and therefore we cannot pro- 
would not that be an objection to the vendor’s suing duce it ; there is no authentic copy of the whole of 
the purchaser for not completing the purchase ?] the lease, and therefore we have no means of show- 
It probably would. [Willbs, J. — The question ing the entire contents of it except by means of the 
then is— does this recital reasonably exclude that ?] several assignments and the recitals contained in 
It is submitted that it does. A conveyance of them ’* — if such appeared to be the answer made to 
freehold property might contain in it such a reser- the requisition — and what I am now stating I state 
vation of minerals as has been suggested, and yet for myself only, though we all agree in the general 
after sixty years the production of the original judgment to be delivered — we must not be supposed 
conveyance cannot be insisted on. [Willes, J.— ■ to decide that that would not have been a 
That, however, does not apply to the case of a right suflBcient answer, and that reference might not 
of re-entry.] Cur, adv. vuU. have been had to the recital of the original 

„ , . - mu • J ^ or naore of the assignments. For 

A«6. 4,1870.— The judgment of the court was now myself I give no opinion on thatpc int; it might 
delivered as follows by qj. might not be a suffici^t answer to the re- 

_ mu-- - i-u, .. quisition, but at present 1 do not pronounce 

Aelly, u.B. This 18 a casein which the plaintiff any opinion on the. matter. We are relieved from 
and defondant had entered into a contract for the all difficulty as to the judgment w.e- should' Brc* 
8&1C ftnd p!irchAS6 of cortRin froohold ftnd loASpliold douhcg bv .v « wmilcl 

estaie.. The contract contained no apeeial etipnla- havri^e^eaS?^"*.'?*™*'? . .S “S 
tion of any kind whatever, but mere y provided in a™ intnalSf.®? “jf I 

the ordinary form of word^ for the iefivery of an toVo thi 


delivery 

abstract of title by the vendor and the making out 
of a title to the property to be conveyed. A portion 
of the property was leasehold, and, looking at the 
statement of the case and the abstract, it appears 
that amongst this property was a quantity of land 
held under a lease of the date, Jan. 20, 1600. It 
appeared on the abstract, that is, a statement ap- 
peared on it, that this lease had been assigned from 
party to party, and at one period, more than a 
century ago, the larger portion of it had passed by 
assignment into the hands of one person, the re- 
maining quantity passing into the hands of another 
person^ The estate in question in the present case 
consisted of a portion of from 90 to 100 acres, and 
as to this it appeared by the al)stract that the title 
was alleged to be deduced from this ancient lease 
of 1606. At last, by various assignments during 
more than sixty years, from about the year 1800 or 
a later date, this came into the possession of the 
vendor, and no doubt, supposing the 'assignments 
correctly to recite the original lease, and supposing 
it had been produced and the root of title made 
out, the successive assignments for more than sixty 
years would have made out a marketable title. 
But it appears that upon the abstract being de- 
livered the objection was made on the part of 
the intending purchaser to which 1 am now about 
to advert. Various objections appear upon the 
requisitions, but the objection t(' the non-production 
of the original lease is stated in the compass of 
about three lines at the head of the requisitions, and 
it is in this form : “ The purchaser requires an 
attested copy of the lease of Jan. 20, 1606, and a 
covenant for its production of its legal possessor.” 
Now the only answer to ibis requisition is in these 
words : “ The produclitfh of a deed more than sixty 
years of age cannot be insisted upon.” That 
raises the question which we are called on to deter- 
mine. The case was argued indeed upon various 
points and grounds f but it is unnecessary to refer 
to the arguments further than, with regard to 
what WBS insisted on at the bar— viz., that if the 
TCSult of the requisition and answer w'as such as I 
lit.tve stated, the vendor was not bound to produce 
the original lease ; that after such a lapse of time 
it might have been lost, and therefore secondary 
evidence of its contents might constitute a sufficient 
root of title, and that the recital of the lease which 
appeared in several assignments should be deemed 
sufficient— to say that the recital itself does not 
purport to set forth the whole of the lease, but only 
the substance, and it still left open the question 


vendor. Tal 
it together, 
that in the caJ 
for the .sale 
is alleged to I 


tion to the that, as the original lease could 

not be produdg^j^ ^he recital of it in the assignments 
of more than gixty years old must be deemed suffi- 
cient prwf -jf gmjh ^ stipulation would have 
dispensed wl jjj necessity of producing it, and 
every difficiq vvould be obviated. But that was 
not done, an | ^hen the objection was made as to 
Its non-prod jiQtion the only answer 'made was “ the 
production n more than sixty years of age 
cannot be on and we are of opinion that 

oil that a |g made out by the 

ing the requisition and the answer to 
he contention of the vendor must be 
le of an absolute, unconditional contract 
property of this kind, where tfie lease 
„ be more than sixty years old, it is 
einmgh for tM^ ygnjjQr to show an assignment, or a 
senes of ttSSiApujonts of the property, reciting the 
parcels demis^^ j^he reddendum of the lease only, 
but not purpoA^jipp recite the original lease itself, 
accompanied b^ sixtyyears possession consistent with 
such assignmi^uts ; and that the original lease itself 
need not be prjjxluced, or a copy of it, or any further 
evidence of itA contents, and that the purchaser is 
bound to accept such proof of title to the term, taking 
his chance of the! m^^i^closed contents of the lease, and 
that he is not to satisfy himself, either by 

elimination of lease or otherwise, that it gives 
what he has ha^ggioed for, namely, a clear title to 
the term withoylj. onerous covenants or conditions 
c«>n8ti luting s^hgtantial infirmity in the title such 
a.s would ju8ti||fy jtg rejection. In determining the 
question thus iLaised it ought to be dealt with as a 
general one, ^^'ecting all leaseholds more than sixty 
it was so treated lu the answer 
ition. UiKin the argument indeed 
:ed upon the special circumstances 
n the alleged great antiquity of the 
I the small aim.iint of the rent, the 
e of the reservation; the probable 
reation of the term being to raise 
D>rt of which speculation the history 
g terms of years might referred 
fcrdwicke’s judgment in WiUovghby v. 
R. 761), and of which the sale of the 
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'^rtainty and consequent litigation 
' each case is to be decided accord- 
circumstances, making it more or 
likely that the lease, if its whole 
iclosed; would show a good title, 
ely that tbq rcYcrsioner could or 
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would take advantage of anj defect, more or less 
likely that there was any reversioner, or that the 
owner had hecome entitled in default, and so forth. 
In some cases such considerations might seem frivo- 
lous, in others weighty. They are more proper for 
the discretion of the purchaser and his advisers 
before he makes his bargain and incurs expense 
and it is competent to the vendor to exclude al 
subsequent reference to them by a simple condition 
that the purchaser shall be satisfied with the recital 
of 'the lease in the assignment or assignments 
(specifying it or them), without requiring produc- 
tion of the lease, or proof that it is lost, or a copy or 
proof of its contents further than such recital 
affords, a precaution which in this case was not. 
adopted. Upon the sale of a lease less than sixty 
years old, without condition, the purchaser would 
be entitled to, and it would be part of the duty of his 
solicitor to require, aipongst other things, proof of 
the contents of the lease ; and the vendor could not 
fulfil his obligation to show a good title without 
affording such proof. No authority was cited Jfor 
making the distinction now contended for in favour 
of the vendor of a lease more than sixty years old. 
Nor is there any sound reason for doing so, con- 
sidering that the limitation to sixty years, 
or, as has been suggested by great authority, 
forty years, in the case of sales of fee-simple 
estates, is founded upon the effect of the Statute 
of Limitations. But it must be remembered 
that that statute does not begin to run against 
the reversioner after a term of years, before the 
expiration of the term or a forfeiture of which the 
reversioner elects to take advantage. This consi- 
deration distinguishes the present case from that of 
Prosser v. Watts^ ({ Maddocks, 59, where the pur- 
chaser of a fee simple estate required the inspection 
of deeds recited in conveyances included in an 
abstract which, w’ithout such recitals, would have 
shown a good and sufficient title upon the ground 
that the recitals were constructive notice of the 
deeds and their contents, and that these might 
perhaps show something to prejudice the title, 
which, without them, was coinjilete. In the present 
case the lease partially recited i9 the root of the 
title, and without the recital there would have been 
nothing to show that the thing contracted to be 
sold, viz., a subsisting term (not a mere chance of 
not being ejected) had any existence. It would be 
(‘xtravagant to hold that upon an absolute uncon* 
ditional sale in 1869 of a lease for 100 years made 
in 1806, the purchaser was bound to accept a title 
founded upon a recital of part of that lease in an 
assignment to the vendor in 1810 or 1808, though 
accompanied by a provision consistent with the 
lease, but also consistent with its containing pro- 
visions making it in effect something different 
from what was contracted to be sold. To bind 
the purchaser to accept such, ambiguous proof of 
title there ought in justice to be a condition appris- 
ing him that he must be content not only without 
the lease, but without knowing all its contents ; and 
it is more reasonable to require that where circum- 
stances of such a character exist, the difficulty 
should be anticipated by such a condition, which it 
is in the power of the vendor, in the first instance, 
to impose, and the like of which are constantly 
used to meet similar contingencies, than that it 
should be open to a vendor upon every sale of a 
lease more than sixty years old to litigate the 
question whether it was reasonable that he should 
be prep'a^d -to produce it or, accounting for its 
absence, to prove its contents. The vendor, ttot 
having iii this case imposed such a condition^ and 
not having, by production, or proof, however slight, 
of loss, at t that no complete copy exists, or other- 
wise shown the purchaser* a title to that which he 
proposed to sell ; but having insistCMl only that wat ; 


not bound to produce a lease more than sixty years 
'old, the purchaser is entitled to retain the judgment 
given in his favour in the Court of Queen’s Bench, 
which ought, therefore, to be affirmed. 

Judgment affirmed. 

Attorneys for the plaintiff. Palmer^ Palmerf and 
Bull. 

Attorneys for the defendant, Smith and Co. 

COURT OF ADMIRALTY. 

Beported by Hbnbt F. P(7BOBt<L, Esq., Barrister at-Law. 

Jan, 28 and March 4. 

Thb Freedom. 

Damage to cargo —Perils of the seas— Right to sue. 

In a suit for damage to cargo and for improper delivery 
thereof by the consipneesy who were also assignees of 
the hills of lading, it was 

Held, that the plaintiff had a persona standi both as to 
negligence and breach of a>ntract. 

The Pigtia Maggiore and the Nepoter followed. 

This was a suit in itituted under the 6th section 
of the Admiralty Court Act 1861, on behalf of 
Messrs. Simmons and Hunt,of Mark-lane, in the City 
of London, against the vessel Freedom. It appeared 
that on the 3rd Sept. 1868, Messrs. Campbell and 
Thayer, of New York, caused to be shipped on board 
the Freedom, then lying in the port of New York, 
six parcels, consisting each of 500 bags of linseed 
cake marked C. and T.,” and that the master of 
the vessel received the same to be carried on board 
the vessel to London upon the terms of six several 
bills of lading. 

These bills of lading were in form exactly 
similar, and were so far as material in the words 
following ; 

. Shipped in good order, and well conditioned by Campbell 
and Thayer, on board the ship called the Freedom, whereof 
is master now lying in the port of New. York 
and bound for London to say (500) five hundred b^s linseed 
cake, being marked and numbered os in the margin, and are 
to be delivered in the like good order and condition at the 
port of Loudon (the dangers of the seas only excepted) 
unto order or to assigns, he or they paying freight for 
the said merchandise 178. 6d. sterling per ton, with 6 per 
cent-, primage and average accustomed of 22401b. gross. In 
witness wheredf the master or purser of the said vessel hath 
aJSrmed to three bills of lading all of this tenor and date, 
one of which being accomplished, the others to stand void. 
Dated in New York, the 3rd Sept. 1868. Weight unknown. 

The ship sailed on her voyage, and arrived in 
London on the 10th Oct. 1868. For a reason which 
will presently appear, a small portion of the cake 
only was put into lighters on the Idth or 14th, and 
the rest was landed in the London Docks. The 
lauding on the quay begun on the 23rd Oct., and 
was completed on the 4th Nov. Out of the 8000 
bags it appears that only 317 arrived in a perfectly 
sound state, and some 134 of these were externally 
damaged by sea water. The plaintiffs claimed as 
consignees qf the goods, and assignees of the bills 
of lading, and it appeared that bills of exchange to 
the amount of 29804 were drawn upon the plaintiffs 
against the bills of lading, and were accepted and 
paid by them. 

The plaintiffs claimed both for the damage and 
for loss sustained by an improper modd of delivery. 

Milimrd, Q. C. and Cohen for plaintiffs. 

Buttf Q. C. and JS. C, Clarkson for*defendanta. 

MorcA 4.— Sir B. -Fhillimobb. — One of the de- 
fences raised by the defendants .is that in this case 
the plaintiffs have no title to sue at all, even for 
negligence, and, secondly, that they have no right 
to sue as consignees in- contract. It is admitted 
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that I decided adyersely to both these contentions 
in the Figlia Maggiore^ L. Rep. 2 Adm. 106; 
18 L. T. Rep. N. S. 532, and in The Nepoter, 
Ibid, 876, and infra. I have reconsidered these 
cases, and I see no reason to alter the opinion which 
I then formed. The consignees, therefore, having 
according to my former decisions a persona standi 
both as to negligence and as to breach of contract, 
put in their claim for this damage to the cargo, 
which has been proved, and also for a loss sustained 
by them in consequence of an improper mode of 
delivery. The charges under the first head are 
these : The said six parcels of 500 bags were not 
delivered to the plaintiffs according to the terms of 
the said bills of lading, in as good order and con- 
dition as when they were shipped on board the said 
vessel at New York as aforesaid, but, on the con- 
trary, the same were delivered to the plaintiffs much 
damaged and in much worse order and condition. 
Such nondelivery as aforesaid to the plaintiffs of 
the said six parcels of 500 bags, in as good order and 
condition as when they were shipped, was not occa- 
sioned by the dangers of the seas in the said bills 
of lading excepted.” And on the second head, these : 

*1 The said six parcels of 500 bags each were not de- 
livered to the plaintiffs in London separately, but 
the said 3000 bags were by the said master impro- 
perly and negligently delivered to the plaintiffs, all 
mixed up together. By reason of the premises and 
of the master of the said vessel refusing to deliver to 
the plaintiffs the bags which were damaged separately 
from those which were not damaged, the plaintiffs 
not only lost a great part of the value of the said 
bags, hut were put to great expense in and about 
repacking the said goods, and sorting the same, 
according to marks and numbers, and in and about 
separating the damaged from tile uon-damaged 
portion, and in and about keeping, warehousing, and 
improving the condition of the said bags. To the 
charges on the first head the defendants have re- 
plied as follows ; They deny the truth of the allega- 
tions contained in the sixth article of the said 4 
petition. The damage (;if any) to the oil cake in 
the said petition mentioned was occasioned by the 
dangers of the seas or by the natural qualities of the 
said oil cake, and not by any breach of contract 
contained in the bills of lading in the said petition 
mentioned, or by any negligence or breach of duty 
on the part of the master or crew of the Freedom. 
With respect to the first defence, the fact of the 
damage has been proved. With regard to the 
charges contained under the second head, which are 
of minor importance, the defendants deny the fact in 
their answer, and by their evidence seek to establish 
two points,^ the first, that they were not bound to 
sort and w'eigh the goods on the ship before delivery ; 
the second, that they were delivered according to 
marks and numbers. I have considered the evi- 
dence of Simmons, and Hopwood, and Ford, and 
Bradley, and I am of opinion that it is proved that 
the delivery according to marks and numbers was 
demanded by the consignees and refused by the 
master. With respect to the master’s right to refuse 
to allow the goods to be sorted and weighed ori 
deck, I think it is proved that this sorting and 
weighing had been invariably required by Simmons 
and conceded to him. I have considered the case 
of Couhhurst V. Sweet, L. Rep. I C. P. 654, which 
appears to me; though not conclusive, in favour of 
Simmons’s claim. But this is really not material, 
becaue« the plaintiffs were cleorl^ entitled under 
the bills of lading to the delivery according 
to marks and numbers, and that was refused to 
them. 1 think therefore tl^ey are entitled to have 
compensation for any loss which they sustained by 
reason of this refusal. But the really important 
question in the case relates to the liability of the 
owners of the ship for the state of deterioration 


in which the cake is proved to have arrived. The 
fact of damage being established, I have already 
decided in a previous stage of this* very case 
(SMar.LawCas. 219, 261 ), that the burden of proving 
affirmatively that such damage was in consequence 
of the excepted peril lies upon the defendants. 
And the same observation applies to the other branch 
of the defence, namely, that the damage was in- 
curred by the intrinsic properties of the cake. It 
is to be inferred from what I have stated, that there 
is no real controversy as to the good order of these 
cakes when they were put on board, a fact which is 
amply proved by the evidence adduced on behalf of 
the plaintiffs ; and it therefore only remains for me 
to consider whether the defendants have sustained 
either of the defences which they have alleged. 1 
think it would be convenient to take the latter 
defence first. I am satisfied upon the evidence as I 
was in the case of the Figfi^ Maggiore, that with 
respect to oil cake shipped in proper order and con- 
dition as this was, the amount of deterioration 
proved in this case cannot be ascribed to any in- 
herent vice or intrinsic property of the cake. Now 
with respect to the other defence, have the defen- 
dants proved that this injury was caused by peril of 
the sea? And this question resolves itself into 
another. What is peril of the sea ? It is admitted 
that neither defective stowage, nor bad ventilation, 
nor the neighbourhood of a heating cargo, nor .a 
distant heating cargo of such a kind as would 
throw off heat to affect the whole cargo, w’ould fall 
within the category of peril of the sea. But it is 
alleged that the evidence disproves that any of these 
'causes produced the damage in question. This is 
the negative contention. The affirmative contention 
is, that sea water combined with heat of weather, 
and the warmth of the water in the Gulf stream, 
and a state of weather which rendered it necessary 
to keep the hatches closed during a portion of the 
voyage, and the condensation of steam consequent 
thereupon, were the causes of the damage, and that 
these causes fall within the category of the ex- 
cepted sea peril. Hero it is right to observe that 
the master in his evidence being asked what he 
thought caused ths damage, said the oilcake itself — 
the heat of the oilcake — the intrinsic heat. It 
is true that afterwards, when the suggestion is made 
to him that the necessary closing of hatches may 
have partly caused the damage, he adopts the sug- 
gestion. With respect to defective stowage generally 
and apart from the question of the bones I think 
the evidence is in favour of the defendants, both 
according to the plan which has been put in and the 
testimony of the witnesses ; and no injury occurred 
to the oil-cake in this case, as it did in the former 
cases, from the tobacco which formed a part of the 
cargo. Nor is there any evidence that the clover 
seed, which formed part of the cargo, had an injuri- 
ous effect on the caW. The subject of ventilation 
must be considered in connection with the allegation, 
that the state of the weather during the voyage and 
the constant necessity for keeping the hatches closed, 
caused the damage to the cake. In the first place 
the evidence as to the weather is not what could be 
desired ; the log-book has not been produced here ; 
it was said to have been left at New York but to 
that place a commission issued from this court to 
examine witnesses. It dues not appear that any pro • 
test was madeagainst the damage to the cargo caused 
by bad weather. With respect to the ventilation, it 
appears by the Captain’s ‘evidence, that there was a 
large ventilator by the mainmast, another at the after 
end of the ship 'by' the wheel, and an “ air-streak ” 
under the topgalljant forecastle. It is quite possible 
that these ventUators naight have been adequate 
though several o|^ the witnesses are of a contrary 
opinion if the hatches were properly and sufficiently 
opened; the cappin swears that the weather pre- 
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vented them from being opened ; I have said that I 
do not think the evidence satisfactory upon this 
point. That«there was a great rush of steam and 
heat, when the hatches were taken off, and 
for some time afterwards is undisputed. The 
hatches were taken off on the 12th Oct. and 
Kinniple, who went on board to survey the 
damaged cargo, says that on the 19th Oct. he could 
scarcely see down the fore hatchway on account of 
the steam, and that there was a great stink. The 
hold was said to be like an oven by one witness, and 
Burstall, ai) experiended broker, says that on the 
20th Oct. the steam in the fore hold dimmed his 
sfKxtHcles. I now come to the question as to 
whether the extensive damage to the cakes can be 
ascribed to other portions of the cargo which were of 
such a character as to generate the heat and steam 
whereby the cakes were damaged. This brings me 
to the consideration of «the bones, which formed a 
part of the cargo. [His Lordship then commented 
at great length upoirthe evidence, and said.] Look- 
ing, therefore, to the .facts proved with respect to 
the condition of these bones, and to the opinion of 
experts on the inferences of science applicable to 
such a state of things, I have arrived at the conclu- 
sion that the damage to the oil-cake was caused, in 
great measure at least, by the presence of these 
bones on board the ship. But this conclusion does 
not appear to nie necessary for my judgment in 
favour of the plaintiffs. In my opinion it was in- 
cumbent upon the defendants to show that the 
extensive damage done to their cargo, was caused by 
“ dangers of the sea,” which is the only exception 
contained in the bill of lading. I think that upon 
the evidence before me, they have failed to do so, 
and on both grounds, therefore, I pronounce for the 
prayer of the plaintiffs, and make the usual reference 
to the registrar and merchants. 


June 14, July 13, 16, and 27, 1869. 

The Nefoter. 

Damage to cargo — Bill of lading Consignee — Right to 
sue — 18 4" 19 Viet. c. Ill — 24 Viet. c. 10. 

C. and M. had been in the habit of receiving consiatnents 
of goods from N. and accepting his billsj ana there 
was an account current between them. A cargo of sugar 
so consigned at a time N. was debtor in the account 
between (hem having suffered damage, C. and lif. 
brought a suit 'in this court : 

Held, that a sufficient property vested in C. and M. to 
satisfy the Bills of Lading Act. 

Semble, a mere consignee to whom the property tn tJhe 
goods does not pass, has a right to sue in the Court of 
Admiralty : 

Held, also, that sugar injured by drainage from other 
sugar improperly stowed was not damaged by '^leakage'* 
as named in the excepted perils. 

This was a suit under the 6th section of the 
Admiralty Court Act 1861, against the Norwegian 
barque JSepoter, and her owners, and was instituted 
by Messrs. Cottain, Morten, and Go., as consignees 
of various parcels of sugar which formed part of 
the cargo. 

The consignor had been in the habit of consigning 
goods for sale to the plaintiffs, who from time to 
time had accepted the consignor’s bills, and credited 
him with the proceeds. On the account between 
them, the consignor was a debtor to the plaintiffs. 

Th^ bills of lading were not indorsed to the con* 
signees, but they were named therein as the persons 
to whom the goods were to be delivered. 

The bills of lading were in the following form : , 

Shipped in good order and well eonditioned, by James 
Harvey, in and upon the good ship called the IfepoUrt 


whereof is master for the present voyage Nielsen, now 
in the port of Salt Biver, Jamaica, and bonnd for London, 
twenty hogsheads, forty-one tierces, forty-four barrels of 
sngar, fourteen puncheons of rum, seventy-eight tons of 
logwood, all on board being marked and numbered as £. M., 
and are to be delivered in the like good order, and well 
conditioned at the aforesaid port of London (the act of Qod, 
the Quin’s enemies, Are and, all and every other dangers 
and accidents of the seas, rivers, and navigation, of what- 
ever nature and kind soever, excepted), unto Cottam, 
Morton, and Co., or to their assigns. Freights for the saia 

! roods, to be paid, 38. 3d. per owt. for sugar, 5d. per gallon 
or rum, and AUs. per ton for wood, with primage and average 
accustomed. In witness whereof the master or purser of 
the said ship hath affirmed to three bills of lading all of this 
tenor and date, the one of which bills being accomplished, 
the other to stand void. Weight and contents unknown. 
Not liable for leakage. Q. Nixlsox. 

Hated in Salt Biver, Jamacia, 17th April 1838. 

The petition alleged that the goods were not de- 
livered “ in good order and well conditioned that 
such nondelivery was caused by the negligence 
or misconduct of the master and crew, or was other- 
wise a breach of contract or duty on the part of 
the master and of the defendants.” And the 
answer alleged, first, that the plaintiffs were not 
consignees of the goods to whom the property in 
them had passed ; secondly, that the goods were 
delivered in a proper state and condition to the 
plaintiffs ; thirdly, that the nondelivery of the goods 
was not occasioned by negligence, bfeach of con- 
tract, or breach of duty on the part of the master 
or of the defendants ; and, fourthly, that the damage 
was occasioned by leakage, for which the defendants 
were not liable. 

Butt, Q. C. and Cohen for the plaintiff. 

Keene, Q. C. and R, G. Williams for the defendants. 

July 27— Sir R. J. Philmmorb. — W ith respect 
to the first defence, which is one of law, the 
validity of it must depend upon the true construc- 
tion of sect. 6 of the Admiralty Court Act 1861, 
and of the practice of this court independently of 
that Act. Upon both grounds I am of opinion that 
this defence fails. 1 adhere to the construction of 
the statute which I expressed in the Figlia Mag- 
giore, L. Rep. 2 A. & E. 106 ; 18 L. T. Rep. N. S. 
532 ; and I think that these plaintiffs have a right 
under sect. 6 of 24 Viet. c. 10, to sue the defendants 
both for negligence and for breach of contract as 
** consignees of goods named in the bills of lading,” 
even though the property did not pass ; in oUier 
words, that it is not necessary to import into the 
Admiralty Court Act from the Bills of Lading Act 
(18 & 19 Viet. c. Ill) the words “to whom the pro- 
perty in the goods shall pass.” I am aware that 
this construction differs from that which Dr. Lush- 
ington put upon the statute in his judgment in the 
St. Cloud, Br. & L. 4 ; 8 L. T. Rep. N. S. 
54, and that I am taking a step beyond that 
which 1 took in the Figlia Maggiore; but after 
much reflection 1 have come to the conclusion that 
the Admiralty Court Act intended to give every 
consignee or assignee of a bill of lading a capacity 
to sue in this court fur damage done to the goods 
mentioned in the bill. I think this, which is cer- 
tainly the obvious construction of the plain words 
of the statute, is consistent with the intention of the 
Legislature to protect the absent owners ; it must 
often happen, as In the present case, that an imme- 
diate proceeding, and one which would' allow no time 
for communication with the owner, must be neces- 
sary for his protection. The evidence of damage 
caused by fermentation or the like process might, 
and not unfrequently would, be los^ in consequence 
of the delay which the necessity of such a commu- 
nication would create ; and I agree with Dr. Lush- 
injgton in his general view of the obj^ts of this 
statute in the St, Cloud i “ The general intention of 
tto I^giiHature cannot be doubtful. The statute is 
remedial. The short delivery of goods brought to 
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this country in foreign ships, or their delivery in a 
damaged state, was frequently a grievous injury for 
which there was no practical remedy ; for the 
owners of such vessels being resident abroad, no 
action could bo successfully brought against them 
in a British tribunal. To send the merchant who 
had sustained a loss to commence a suit in a foreign 
tribunal, and probably in a distant country, ‘could 
not be deemed a practical or effectual remedy. 
With a view to obviate a grievance so oppressive to 
British merchants, the enactment contained in the 
6th section was passed. It was intended to operate 
by enabling the party aggrieved to arrest the ship 
in cases where, from the absence of the shipowner 
in foreign parts, the common law tribunals could 
not afford effectual redress.” By the 7th section of 
the same statute (24 Viet. c. 10), it has been enacted 
that “the High Court of Admiralty shall have 
jurisdiction over any claim for damage done by 
any ship.” This court, confirmed by the Judicial 
Committee of the Privy Council, has, in the 
case of the Beta, L. Rep. 2 P. C. 447 ; 20 L. 'l\ 
Rep. N. S. 988, put the largest construction on 
the words “ any claim ” — a fact which must 
be considered in weighing the reasons assigned 
by Br. Lushington * in his judgment in the St. 
Cloud. The reasons which appear most to have 
weighed with ray learned predecessor for transferring 
the words of the Bills of Lading Act into the 
Admiralty Court Act, which he said “ at first sight 
is rather a strong proposition,” were follows: 
A nude assignee would, if the owners of the ship 
were out of the country, have a right of action in 
the Admiralty Court, and in that alone ; but if the 
owners of the ship were in this country, such nude 
assignee would have no right of action, either in 
the Admiralty Court or in one of the courts of 
common law. Such a consequence is so incon- 
sistent with reason that I cannot believe it was the 
intention of the Legislature.” But it appears to 
me, as perhaps it would to the learned judge if.it 
had been brought a second time to his considera- 
tion, that this consequence is really not unreason- 
able; because, if the owners of the ship were in this 
country, the owner of the goods would know where 
and how to bring his action against them ; whereas 
in the case of the owners being abroad, unless his 
agent could at once arrest the ship, no action could 
be brought at all, either in rent or in personam, in this 
country, although the cargo was discharged here ; 
and ail the evidence of the damage must necessarily 
be in this country. Another reason for putting this 
construction upon this statute is, that it would be 
in harmony with the usual practice of this court, 
which has always put aside technical objections, as 
to the parties who may institute or defend a suit, 
and allowed any person who has an interest to 
appear for the purpose of defending that interest — 
as in the common case of a bottomry bondholder 
defending a suit for wages. But if the construction 
of the statute in the St. Cloud be right, and my 
present construction wrong, I adhere to my 
opinion ^ expressed in . the Figlia Maggiore, that 
the assignee would have a* persona standi on 
the ground of negligence or breach of duty, if 
not on the ground of the breach of contract ; for I 
think that I must assign a distinct force to each of 
these grounds. I think it right also to add that, 
after careful perusal of the judgment in the case of 
Short V, Simpson, I incline to the opinion that a 
property did pass sufficient to entitle the consignee 
to sue in this court under these bills of lading in 
the particular circumstances of this case. It is 
true that bills were not drawn upon the cargo, but 
there was an arrangement between the consignor 
and the consignee according to which the consignee 
accepted bills drawn upon his firm by the consignor, 
and credited him with the proceeds of the goods 


sold from time to time. There was an account cur- 
rent between them ; and at the time of the institu- 
tion of this suit the consignor was coffsiderably in 
debt to the consignee ; and ^e mention of this fact 
leads me to notice another criterion of a species of 
property having passed to the plaintiffs in this case. 
An indorsee of a bill of lading, to whom a general 
balance is due, and a consignee of goods, who is 
intrusted to sell them and has a general balance 
against the consignor, have an insurable interest 
in such goods. This is the position of the plaintiffs 
in this case ; and, therefore, 1 think a sufficient pru- 
|)erty vested in the plaintiffs to satisfy the Bills of 
Lading Act ; and; moreover, they would have such 
an interest in the goods as would, according to all 
analogy derived from the practice of this court, 
entitle them to sue. Now, with respect to the 
defence on the facts of the case. The cargo in 
this case was the usual, if luit the invariable, cargo 
from Jamaica namely, a cargo of sugar ; aud it is 
proved to my satisfaction, after due consideration of 
the evidence on the one side and the other, that the 
])ortion of the cargo which belonged to the plain- 
tiffs — and it is to be observed that it was only a 
small portion of the cargo — was shipped in proper 
order, and after proper precautions, in the port of 
Salt River, Jamaica; and the condition in which 
the cargo, generally was discharged at the port of 
Ijondon appears to have been as follows : — The 
up])er portion was in a very good condition, as was 
also the lower portion, with the exception of the 
casks on the ground tier, which was consigned to the 
plaintiffs. On this tier there was an accumulation 
of drainage in the nature of molasses, part liquid, 
part encrusted, to the extent of t^^o feet or rather 
more, up the hogsheads ; some of the casks were 
full, some about half full, some about one-third, and 
some entirely empty. Nt>t any casks on the bottom 
tier were absolutely uninjured, according to the 
evidence of Mr, Jack, who superintended the dis- 
charge of the cargo, and who appears to me a per- 
fectly creditable witness. The fact, therefore, that 
the goods were not discharged in the like good order 
and condition in which they were laden appears to 
me to be provdB The next defence is, that this 
damage wa^ not occasioned by negligence or breach 
of duty on the part of the master. This defence 
involves two considerations : first, whether, any 
precautions ought to have been taken to prevent the 
accumulation of drainage ; secondly, if so, whether 
such precautions were taken. It appears from the 
evidence that all sugar cargoes drain, and that this 
sugar cargo drained, I think, rather less than the 
average. It appears that the drainage came out, 
for the most part, if not entirely, from the head of 
the cask. It is admitted that this drainage should 
find its way out through the ceiling in some way or 
other into the hold, and also that the drainage of 
this cargo did not so find its way. If this drainage 
does not escape, the lowest tier of casks must, 
as in the present case, receive injury. I have 
already adverted to the fact that these casks 
were embedded more than half way up in mo- 
lasses ; and to this fact there can be no doubt, 
ill my opinion, that the damage done to this cargo 
was owing. The master frankly admitted that this, 
was the first cargo of sugar which he had ever 
carried ; that there were four boles, about l^in. in 
diameter, bored close to the after part of the pumps, 
for the purpose only of draining the water when the 
hold was washed. Other witnesses also speak to 
these holes. The result of the evidence appears to 
me to be that they were quit#" insufficient to afford 
the necessary means of egress for the liquid stuff to 
reach the pumps ; and that other means ought to 
have been provided, whether by a greater number, 
find a larger size of holes, or by keeping the timber 
boards open by means of wedges, a precaution which 



April 2, 1870J THE LAW TIMES REPORTS,'~*yiA, xxn^ K.S.— 170 


Bank.] Ex parte , Re H. B. — Ex parte 

appears to be generally taken before the vessel sails. 
It is clear that the skin of the ceiling of the Ntpoter 
was too tight' to allow the stuff to escape withouC 
some such precautions. I am therefore of opinion 
that precautions ought to have been taken by the 
master, and were not taken, which would have pre- 
vented the damage in this case. The last defence 
remains to be considered, namely, that this damage 
falls within the excepted perils mentioned in the 
bills of lading, that is, “ not liable for leakage.** 
But this defence appears to me also untenable. For 
it is not the leakage, properly speaking, which has 
done this injury to the cargo,; but the accun^ula- 
tion of drainage upon the floor to such an extent 
that the casks were half-way immersed in it j and 
it was this mischief, which, by keeping out the Air, 
caused the sugar to heat, and thereby, as a natural 
consequence, produced the emptiness of the casks. 
The circumstances, therefore, of this case render the 
judgment of the Privy Council in the Helene^ B. & L. 
429, inapplicable. Upon the whole, I am satisfied 
that the plaintiffs have established their case ; and 
I must make the usual order of reference to the 
registrar to ascertain the amount of the damage ; 
and I must accompany this sentence with cosfs. 

Proctors for plaintiffs, Clarkson^ Sony and Green- 
well. 

; ' Proctors for the defendants. Deacon, Son, and 
Royers. 

COURT OF BANKRiJPTOY. 

Reported by A. A Doria, Esq., Barristor-at-Law. 

Tuesday, Feh. 1 . 

Ex patie , Re H. B. 

Petition for adjudication— ISi on-attendance of petitioner 
at hearing — Dismissal of petition with costs. 

If, upon the day appointed for the hearing of a petition 
for adjudication, neither the petitioning creditor, nor 
his solicitor, nor anyone on his behatf, attends to sup- 
port the petition, the court will, upon the application 
of the alleged debtor, dismiss the 'petition with costs, 
pursuant ‘to the discretion vested in the court by the 8th 
section of the Bankruptcy Act 1 869. 

On the 7th Jan. 1870 E. A.Murton, who claimed to 
be a creditor of H. B., filed a petition for adjudication 
against him, and on the following day obtained an 
order for substituted service, and it was directed 
that service should be effected by inserting a notice 
in the Gazette, pursuant to Olst General Order of 
Jan. 1, 1870, requiring him to appear at the hearing 
of the petition on the day named, which was Feb. 1. 

A copy of the petition and order for substituted 
service were also left kt the residence of H. B., who 
was then absent from home. 

On the Ist Feb. U. B. attended with his solicitor 
at the hour appointed, and after waiting some time 
the learned registrar directed the solicitors for the 
petitioning creditor to be sent for, and in reply they 
stated that it was not their intention to attend. 
Upon this message being reported to the court, 

Iteherne (solicitor), on behalf of H. B., asked 
that the petition might be dismissed with costs. 

Mr. Registrar Bochb consented to the application, 
and dismissed the petition accordingly. 

Petition dismissed with costs. 

Solicitors for H. B., Treherns and Wolferstan. 
Solicitors for petitioning creditor Harcouft and 
McArthur, 


Assiomkbs, &o., Rs ViNina. [Bank. 

Wednesday, Feb. 9. 

(Before the Cuibb Judob.) 

Ex parte thb Absionbbs, &c.. Re Vxnino. 

Bill of sale— Description of grantor in — Apparent 

ovonership. 

The description of the maker of a bill of sale as an 
** esquire," he being at the time an actor or theatrical 
manager, is an insufficient description under the Bills 
of Sale Act (17 d- 18 Viet. c. 36.) 

Where the registration of a bill of sale is insufficient, as 
improperly describing the maker of the instrument, the 
furniture and effects comprised in it will pass to the 
assignees under the subsequent bankruptcy of the 
maker, notwithstanding that the holder of the biU of 
sale had, prior to and at the date of the bankruptcy, 
taken personal possession of the property, by placing 
his man in possession, with a copy of the bill of sale. 

This case came before the court as a special case 
or the opinion of the Chief Judge. The facts were 
not in dispute. 

In October 1869, the bankrupt* gave a bill of 
sale of certain goods and furniture in his house to 
his father, in consideration of and as a security fur 
a sum of 400/., advanced by the father to the bank- 
rupt in the month of October, 1869. The bill of 
sale was registered on the 20th Oct., and on the 23rd 
Oct. a man was put in possession under the bill of 
sale ; the property, however, was not removed, but 
was left in the house, and the bankrupt continued 
to use it as before. The adjudication was made 
upon the bankrupt's own petition on the 8th Nov. 
1869. The assignee now claimed the property com- 
prised in the bill of sale, and which was upon the 
bankrupt’s premises at the date of the adjudication, 
as being in the apparent possession of the bankrupt 
within the meaning of sect. I of the Bills of Sale 
Act (17 & 18 Viet. c. 36), and thus within the reputed 
ownership of the bankrupt at the date of his bank- 
ruptcy, with the consent of the true owner, under 
the 125th section of tlie Bankrupt Law Consoli- 
dation Act 1849. It was also contended that the bill 
of sale was insufficient, the grantor, the bankrupt, 
being therein described as ** Esq.”, and all mention 
being omitted of his |being at that time the lessee 
and manager of a theatre. 

Finlay Knight appeared for the assignees, in sup- 
port of their claim. 

Bridge appeared in support of the claim of Mr. 
Vining, Sen., under the bill of sale.— The facts were 
stated at some length, and will be found in the 
■judgment. The following cases were cited : 

Gough V. Evci’ord, 32 L. J. 210, £x. ; 

Vicarino v. Hollingsworth, 22 L. T. ]^p. N. S. 362. 

The Chief J udob delivered judgment as follows : 
— The qui'Stion in this case is whether the assignees 
in bankruptcy of George James Vining are entitled 
to certain furniture and effects, which, at the date 
of the adjudication, were in a dwelling-house 
occupied by the bankrupt, or whether the same 
effects belong to James Vining, to whom they had 
beqn assigned by the bankrupt by a bill of sale 
dated the 7th, and registered on the 20th Oct. in 
the last year. And the parties have agreed to 
submit the whole case, and all questions between 
them, to the decision of this court. The claims of 
the assignees have been argued upon two grounds : 
First, that the description of the assignor, the 
bankrupi in the ^ deed, does not comply with tlie 
requisitions of the Bills of Sale Act (17 & 18 
Viet. c. 86), which prescribe that ther8 shall 
■be **a descri|>tion of the residence and occu-' 
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pation of the jperson making or giving the same.” 
The bankrupt is the lessee and manager of a theatre 
in London. He says that at the time of giving the 
bill of sale he was not under any acting engage- 
ment, although he did occasionally appear upon the 
stage ; and it has therefore been argued that his 
.description in the bill of sale as an ** esquire” is 
sufficient. If this were the only point in the case, 
I should be of opinion, without any hesitation, that 
the description he has adopted is insufficient, and 
that the statute has not been complied with. The 
gentleman is by profession an actor, and although 
it is said that he was not at the particular 
time referred to under any engagement to act, 
yet he was undoubtedly a manager of actors. 
He had the conduct of a theatre, in which he 
must of necessity have had abundance of em- 
ployment in preparing plays for representation, 
in engaging and directing sucli performers as were 
there employed, and in entering into a variety of 
personal contracts incident to his business and 
occupation as a manager, as well within the terms of 
the statute as within that which must be taken to 
be its meaning and object, viz., the giving, by 
means of the registration, the information to the 
persons who had dealings with him. I am of opi- 
nion that the bill of sale, notwithstanding its regis- 
tration, is defective for want of an accurate descrip- 
tion of the occupation in which the bankrupt was 
engaged. Upon this point, if authority were needed, 
it is furnished by the cases of Allen v. Thompson^ 
1 H. & N. 16; 25 L. J. 249, Ex.; and Adams v. 
Graham^ 33 L. J. 71, Q. B. The assignees insist 
further, that, inasmuch as the furniture 'and effects 
in his house were at the date of the bankruptcy in 
his apparent possession the bill of sale, the require- 
ments of the statute not having been fulfilled, is 
invalid as against their statutory title, and they 
rely upon the interpretation clause of the Act of 
Parliament which defines the apparent possession to 
be that of the person making the bill of sale “ as 
long as the chattels shall remain in any house occu- 
pied by him, or shall be used and enjoyed by him in 
any place whatever, notwithstanding that formal pos- 
session has been taken by or given to any other person.” 
The facts which it now becomes most important to 
consider, for the question is really one of fact, appear 
to be these. The bankrupt being in want of an ad- 
vance of money applied to his father, the respondent, 
who agreed to lend and did lend him 400f. upon the 
security of the chattels assigned by the bill of sale ; 
and 1 may add that there is no reason to doubt the 
perfect good faith of the transaction in this or any 
other respect. The money not being repaid, the 
respondent determined to enforce his security ; and 
on the 26th Oct. last, by his agent William Back- 
house, he took possession of the whole of the furni- 
ture and effects assigned by the bill of sale, and 
which then were, and still remain, in the house occu- 
pied by the bankrpr** Backhouse says that he was 
furnished with a copy of the bill of sale, and was 
desired by the respondent’s solicitor to show it to 
any person claiming the furniture or interfering with 
his possession thereof ; that he retained possession 
untU the 16th Nov. last when he gave up possession 
^ Vivian, another agent of the respondent. And 
Vivian says that on the. 13th Nov. last he relieved 
Backhouse,, and has ever since continued, and is 
still, in the like possession. .Upon the day last- 
mentioned, the messenger in bankruptcy claimed to 
take possession, of the goods, which Vivian refused 
to give him, or to relinquish Us possession in favour 
of the assignees. Vivian, however, being unable to 
prevent Um from remaining in the house the mes- 
senger is still there. The respondent’s counsel 
insists that the description of the bankrupt in the 
bill of sale is sufficient ; but even if it should be 
held not to be so, the point is immaterial, for that 


the Bills of Sale Act gives a preferable or para- 
mount title to assignees in bankruptcy only where 
the apparent possession of the chattels is in the 
bankrupt at the time of the bankruptcy. And it is 
argued that in this case, and upon the facts which 
I have stated, there was no possession in the 
bankrupt, apparent or otherwise ; and that the 
interpretation clause does not jielp the claim of the 
assignees, for that the possession taken and kept by 
the re.<«pondent was not that formal possession which 
is there mentioned, but was a real and actual pos- 
session taken and kept by him ; that it was not in 
any sense a symbolical possession — a taking of a 
part to represent the whole, but that from the time 
when Backhouse went into the house the possession 
was,.and has been, that of the respondent in his own 
right, and of his own property. Several cases have 
been referred to, and one of them, strange to say, is 
most strongly relied upcjn by, each of the counsel as 
supporting his view. That is the case of Gough v. 
Everard^ 32 L. J. 210, Ex. The question in that 
case was between a person who claimed as vendee 
of the property in dispute, under an instrument 
which, if it could he properly called a bill of sale, 
at leaA had not been registered under the statute, 
and a judgment-creditor of the vendor who had levied 
his execution against what he alleged were the goods 
of the vendor. The point therefore was, and coul<^ 
only be, whether, assuming the instrument to be a 
bill of sale and not fegistered, the vendee had such 
full and perfect ppssession as to exclude the opera- 
tion of the statute upon the ground of some appa- 
rent possession remaining in. the vendor, and so to 
negative the fact upon the presumption that this 
possession of the vendee had been formal only ; or 
whether the chattels in question had been so sold 
to and possessed by the vendee as to make it imma- 
terial to consider whether there v'as ai» bill of sale 
withfn the meaning of the statute, or whether it 
was tegistered or not. The property was of three 
kinds, first, timber lying upon a wharf belonging to 
another person deposited there until a purchaser 
could be found for it, and in the mean time un- 
questionably the property of the vendor until it had 
been, assigned*' to such purchaser; secondly, 
timber, and other moveable c'lattels the pro- 
perty of the vendor, and lying* upon premises 
of which the vendor was the owner and occupier ; 
and thirdly, the furniture and effects in a dwelling- 
house and counting-house which had also belonged 
to the vendor. These three several kinds of pro- 
perty the vendor sold to the vendee for the prices 
and upon the terms agreed upon between them. 
The fairness of the transaction appears to have been 
open to no suspicion. It was proved that, with 
respect to the first, the vendee after his purchase 
had taken persons to see the timber with a view to 
their buying it, and had in that respect acted as 
the owner. That as to the second, he had the key 
of the place in which the chattels were deposited 
delivered to him, and that he had sold, or offered to 
sell, some of these articles to purchasers. As to 
the third, it was proved that he had used and occu- 
pied the house and counting-house in which the 
furniture was placed, and had paid, as under the 
terms of his contract he had undertaken to pay, the 
wages of tlie servant who was in charge of the 
premises. These facts being proved, Bramwell, 
B., before whom the cape was tried, left it to 
the jury to say whether ..the transactions between 
the vendor and vendee were bonA fide^ The jury 
found a verdict in the affomative, and in favour of 
the vendee, anid the case came before the full court 
upon a motionj to enter the verdict for the defen- 
dant, when tqe q.nestion argued was whether the 
property was/ at the time of the sel/.ure, in the 
possession, or apparent possession of the vendor 
within the meaning of the Bills of Sale Act ; and 
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whether it was subject to the execution of a judg*. 
ment-creditor ? The judges of the Court of Ex- 
chequer held that, upon the facts stated, there was 
no possession, or apparent possession, by the vendor 
within the Bills of Sale Act or otherwise so as to 
render the effects liable to seizure by an execution- 
creditor of the vendor. It seems to me impossible 
to doubt the correctness of this judgment, even if 
it were comi^tent to me, or I were disposed, as I 
am not, to dissent from it. The facts proved before 
the jury, and commented upon by the judges, show 
roost conclusively that the property which had once 
been that of the vendor had become the property of 
the vendee, and that the vendor had no right in it or 
any possession apparent or otherwise, and that much 
more than formal possession had been given to and 
taken by the vendee. Having given to this case the 
fullest attention, I must say I do not perceive that 
it has any direct bearing upon that which is before 
the court. The decision turns upon mere facts, and 
they being ascertained, there was no ground for 
saying that there was any distinction to be drawn 
between the actual possession and the apparent pos- 
session, both of which were united in the same 
person. Vtcarino v. HoUingsworth^ a case decided in 
the Queen’s Bench, 20 L. T. Eep. N. S. 362, was also 
relied upon by the respondent, but I think that 
upon examination it will be found not to lay down 
any rule which can be applied to the precent case. 
There a bill of sale had been executed by a 
trader to secure an advance of money. The 
lender, on the day of the execution of the bill, 
of sale sent a person who took and retained posses- 
sion of the chattels comprised in the bill of sale, and 
it would appear that they had been actually removed 
and sold, but whether before or soon after the execu- 
tion of the bankruptcy, which happened within a 
week of the bill of sale,does not distinctly appear, nor 
is it material. So that no question did or could arise 
respecting its registration. The assignees in bank- 
ruptcy brought an action against the lender for 
money had and received for their use. The only 
ground upon which they claimed was that, within 
the terms of the statute in bankruptcy, the goods 
were, at the time of the bankruptcy, by the consent 
and permission of the true owner in the possession, 
order, and disposition of the bankrupt. This raised 
a mere question of fact, “ order and disposition ” 
being in all cases only a question of fact. It was 
proved that the agent who had taken possession was 
a young woman who lived in the house with 
the bankrupt and his family, that she took het; meals 
with them, sate in the same rooms, and lived as one 
of the family. On the part of the plaintiff it' was 
contended that the possession by her was not real 
and substantial, but colourable only, and that the 
goods, notwithstanding her presence in the house, 
remained in the ostensible possession of the bank- 
rupt, and, with the consent of the true owner, were 
within his order and disposition. The learned judge 
who tried the cause directed the jury “if they came 
to the conclusion that the young woman was 6ona 
fide in possession of the furniture, so that she* would 
not have allowed the bankrupt or anyone else to 
deal with it contrary to her instructions, to return a 
verdict for the defendant, which they did. Upon a 
motion for a new trial on the ground of misdirec- 
tion, the court was unanimously of opinion that 
there had been no misdirection; that the par- 
ties had intended an actual possession, and that the 
young woman had been put into possession for the 
purpose of preventing any attempt on the part of. 
the bankrupt to dispose of the furniture. It Iras 
said'bv the Lord Chief Justice upon that occaMon 
that the current of recent decisions had been )eis In 
favour of the title of assignees than formerly. And 
this may well be !n cases of order and disposittohi but 
cannot, I tiiinkj in any way influence the matter 


now before the court. The fact of the possession, 
the nature of it, the circumstances under which it 
was taken, the consent of the true owner, are all 
matters to be inquired into and determined by a 
jury. The question before me, although depending 
greatly upon facts, is simply whether the goods in 
question were or not at the time of the bankruptcy 
in the possession, or apparent possession — not 
ownership, as was remarked by Bramwell, B. in 
Gough V. Everett — of the bankrupt. The scope and 
object of the Bills of Sale Act is obvious. It was 
passed to prevent the mischief arising from^a 
practice too commonly resorted to by debtors of 
making an assignment of their property to 
certain creditors M’ho, when the insolvency of the 
debtor becomes apparent, enjoy a preference over 
other creditors. The mode of preventing this in- 
justice and injury to the creditors which the statute 
has established is first to require a public registra- 
tion, in the manner and form prescribed, accessible 
to all whom it may concern, of transactions by 
which a debtor, or a person about to contract debts, 
deprives himselt of portions of his property. If 
this regulation be complied with, the persons who 
trust the debtor cannot be heard to say that they 
had not the ‘ means of satisfying themselves, so far 
as the visible possession of property is concerned, 
whether or not he was to be trusted. If it be not 
complied with, as for the reasons I have mentioned, 
I am of opinion that in this case it was not, it is 
declared to be null and void in certain cases as 
against, among other persons, assignees in bank- 
ruptcy. Then arises the question whether the 
goods in question were, or not, in the apparent 
possession of the debtor. Of course if, as in 
the case of Gough v. Everard^ the actual possession 
was in the owner of the bill of sale, and there was 
not, and could not be, any apparent or other posses- 
sion, it would be Indifferent whether the bill of sale 
were registered or not. A bargain and sale or even 
a mortgage or pledge completed by delivery made 
and possession taken, would preclude any claim by 
assignees or any other persons. The gocras were at 
one time the sole property of the bankrupt ; they 
were, and have remained, and still are, in the house 
he dwells in. Agents have been put in possession 
of them for the purpose of protecting the title of the 
respondent under the bill of sale ; but nothing has 
been done to change, in the view of the outer world, 
that appearance of ownership which the bankrupt 
was, and, for anything that appears, is still invested 
with. He says, in his affidavit, that, notwithstand- 
ing the entry by the agents of the respondent, he 
has had, and still has, the use of the goods. 
Now, having to discharge to some extent the func- 
tion of a jury, I cannot hesitate a moment in saying, 
upon the facts in evidence, that, in the words of the 
interpretation clause in the statute, these goods, 
being in the bankrupt’s bouse, used and possessed 
by him, are and were at the time of the bankruptcy, 
in his apparent ownership aft defined by the statute. 
But then it is urged in argument that the words at 
the end of the intetpretation clause, “ notwithstand- 
ing that formal possession only have been given or 
taken” have the effect of qualifying the generality 
of the preceding enactment, and that where any 
other than merely formal possession has been taken, 
as is said to be the cade here, although I am by no 
means convineed of that as a fact, the preceding 
definition of apparent ownership becomes of no 
effect. And in support of this argument reference 
has been made to an expression in Bramwell, B.’s 
judgment, in which hei^ says, “ the interpretation 
applies to cases where formal possession alone has 
been given.” I do not, hot/ever, think that the con- 
text of the learned baron’s judgment bears the con- 
struction which it has been Attempted to put Upon 
these wordi^ nor can I read the statute in the manner 
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suggested by the respondent. The plain enactment 
is in substance that if the owner of the bill of sale 
do not comply with the provisions of the statute 
his security shall be void as against assignees in 
bankruptcy with respect to chattels left in the 
apparent ownership of one who becomes bankrupt. 
The creditor is at liberty under his bill of sale, 
whether registered or not, to take possession of tha t 
which has been • assigned to him, and to remove or 
deal with it as the owner. If instead of exercising 
his right he thinks fit to leave the goods which 
Iftve been assigned to him, and which have 
thereby become his, in the house of his 
debtor, the bill of sale not having been duly 
registered, he leaves them iu that debtor’s apparent 
ownership, and he cannot be relieved from the 
consequences by proving only that it was not a 
merely formal possession which was taken by him. 
To decide otherwise would, in my opinion, be not 
only to impair the Bills of Sale Act in a very mis- 
chievous degree, but it would be to misconstrue its 
plainly expressed enactments. The order therefore 
will be to declare that the assignees are entitled to 
the chattels comprised in the bill of sale as part of 
the bankrupt’s estate to be administered under the 
bankruptcy. Having regard to the manner in 
which the question has been submitted to this court 
for its decision, I make no order as to costs, except 
that the assignees are to have their costs out of the 
estate. 

Ordered areordingtj/. 

Solicitors : Routh and Stacey ; Walker and Mar» 
tineau. 

COURT OF PROBATE. 

Reported by W. Lbycbstbb, Esq., Barrister-at-Law. 

Tuesday^ Feb. 8. 

In the Goods of DcoaiNS. 

WiU—Name of attesting witness signed by another 
person — Probate refused. 

The name of a witness who appeared on the face of the 
will as having subscribed and attested it, was not 
signed by him, but by his wife, at his request, in his 
presence, and in the presence of the testator and the 
other attesting witnesses. 

Held that this was not a subscription within the words oj 
the statute, and refused probate. 

E. Duggins died Get. 7th, 1867, having previously 
executed a will on Oct. 20th, 1860. One of the 
witnesses was Wm. Edwards, and his name appeared 
on the will as an attesting and subscribing witness. 
He had not, in fact, subscribed the will, but his wife, 
Susannah EdwaMs, who was present at the time of 
execution, had signed his name for him, at his re> 
quest, he being an illiterate person, in the presence 
of the testator, her husband, and the other attesting 
witness. 

A, (JharUs now moved for probate of the will, and 
asked the court to declare either that the subscrip- 
tion Susannah Edwards, the wife, was in fact a 
subscription by the husband, or that Susannah 
Edwards was in fact an attesting and subscribing 
witness, although she ngned the name of her 
husband. CLord Penzance. — ^The case of The 
Goods of Hannah Cope, 2 Rob. 886, is against you.] 
He admitted that that case went so far as to show 
that to. give directions to another person to sign a 
name was hot a subscription by the person whose 
name was signed, bht on the second point be sub- 
mitted that St was not*^absolutely essential that a 
witness ^should sign his own name, provided that 
he was ah attesting witness and signed with the 
intention of attestmg tiie will. Hh dted In Ae 


. Goods of Oliver, 2 Spinks. The case of Pryor v. 
Pryor, 29 L. J. 114, P. & M., was against him, but 
he distinguished that case from the present, inas- 
much as the name signed was that of a person not 
present at the transaction. 

Lord Penzance, J. O. — I think this application 
cannot be granted. The wfil is signed by the tes- 
tator in the presence of witnesses, and that part of 
the statute no doubt is satisfied. But the statute 
also requires that the signature shall be made and 
acknowledged, not only in the presence of witnesses, 
but also that the witnesses shall attest and subscribe 
the will. One of the attesting witnesses, Wm. 
Williams, did so subscribe and attest the will, but 
Wm. Edwards did not subscribe nor write his name, 
nor put his mark, nor did he, in fact, touch the will. 
Upon the authority of the case I have quoted, I am 
of opinion that some other person writing the name 
of a witness is not sufficient to satisfy the words of 
the statute. The same section in which those words 
occur provides that a testator shall subscribe the 
will at the foot or end thereof, and then it goes on 
to say it shall be done by the testator, or some other 
person by his direction. Provision is then made for 
somebody else writing the name of the testator, but 
no such provision is made with regard to the attest- 
ing witnesses. I think, therefore, the will has not 
been attested by Wm. Edwards. Then it is sug- 
gested that the attesting witness is not Wm. Ed- 
wards, but Susannah Edwards. To make that out 
it would be necessary to show that the signature of 
Wm. Edwards was either the signature of Mrs. 
Edwards, or that if it were not she subscribed it as 
her signature with the intention of attesting the 
will. There have been cases in which witnesses 
have signed somebody else’s name, and if the court 
were satisfied that this had been done inadvertently 
it would not be right to hold that the witness had 
failed in his object of attestation. But that is a 
very different thing from bolding that a person who 
never intended to sign her name did so because she 
has written the name of somebody else. 1 am bound 
therefore to reject this application. 

Solicitor: Johnson. 

(Utourte. 



COURT OF APPEAL IN CHANCERY. 

Reported by T. Bbooslsbamk and E. Stbwart Rochb. EBqrs., 
Barristers-at-Law 

Stone v . Stone. 

Statute of limitations — Breach of trust-^ Covenant to 
settle — Covenant to invest in Joint names — No invest- 
ment made — Liability of person in whose name an 
investment was to be made — Lapse of time. 

In 1814, S., after his marriage executed a settlement, 
which recited that he had, prior to his marriage with his 
then wife A., agreed to settle 1000/. in manner there- 
inafter mentioned, and also to enter into the covenant 
therein contain^ and that he had paid into the hands 
of G. the sum of 1000/. G. then covenanted with S. 
that he would stand and be poss^sed qf the said sum 
of 10004, 'and also such further sum as should be paid 
to him as thereinafter mentioned, ty>on trust ^witk the 
approbation of S. testified in wnting), to invest the 
same sum upon ^e secuHties therein mentioned in the 
names of G. and and from time to time (if S. 
should so think jii and efireet by writing under his 
handy, to alter t/U eed^tieSi and to aim^ the income 
thereof U> dktii^ his Ife, and on hu death to his 
wife d.for her Kfe* and ofter the ckath the survivor 
to hold the eapitai on trust for the children cf the 
marriage as Ihe survivor qf S. and A., should by wiU 
appoint, and in default of appointment, among the 
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children of the marriage in equal shares. There to<ts 
a further covenant by S. with G.y that S. would at the 
expiration of twelve months from the date of the settle'- 
menty pay to G. the further sum of 1000/. to be held by 
him upon the same trust as thefrst 10004 

In 1821 G. died} in July 1861 A. died; and in July 
1868 S. himself died. There were two daughters of 
the marriage who survived S. After the death of o. 
it was found that there were no invesUnents to answer 
the two sums of 10004, and it was believed that they 
had never been paid to G.y though the evidence did not 
prove this conclusively. A suit having been instituted 
to administer the estate of S.y the two daughters car- 
ried in a claim against his estate for the two sums of 
10004 mentioned in the settlement. James, V. C. held 
that S. was not a trustee of either of those sums, and 
that consequently the claim of the daughters was barred 
by the Statute of Limitations : 

On appeal held (reversing the V. C.*s decision), that with 
regard to the first sum of 10004, mentioned in the 
settlement to have been actually paid to G., 'S. had 
constituted himself a trustee of the covenant entered 
into by G. for investment, and was bound to enforce 
that covenant. Consequently the claim against the 
estate of S. in respect of the first 10004 was not barred 
by the Statute of Limitations. 

But, with regard to the second 10004, it w'as held 
(affirming the V.C.'s decision), that as S. was only 
liable upon a legal covenant, the claim of the daughters 
was barred by the Statiite of Limitations. 


This was an appeal by Miss Eliza Parish Stone 
and Mrs. Geprgiana Cole, two daughters of John 
Stone, the testator in this cause, by Ann Stone, his 
first wife, from a decision of James, V. C., whereby 
his Honour refused to admit a claim made by the 
appellants against the estate of John Stone under 
the following circumstances : — 

The suit was instituted to administer the estate 
of John Stone, and to carry into execution the 
trusts of his will. In an indenture dated the 17th 
Feb. 1814, and made and executed between and by 
J ohn Stone of the first part, Ann Stone, his wife, of 
the second part, and Robert GatcoAibe of the third 
part, there were the following recitals : , 


Whereas the said John Stone did, by a certain agreement 
or memorandum in writing, made aud executed previous to 
his marriage with the said Ann Stone, agree to settle the 
sum of lOOOl. in manner hereinafter mentioned, and also to 
enter into the covenant herein contained ; and whereas the 
said John Stone hath paid into the hand of the said Robert 
Gkktoombe the sum oi 10001., at or before the sealing and 
delivery of these presents, the payment and receipt whereof 
he, the said Robert Gatoombe doth hereby acknowledge. 

The indenture of settlement contained the fbllow<> 
ing covenant by ^bert Gatcombe : 


He, the said Robert Gatoombe, doth hereby, for himself, 
his heirs, executoja, and administrators, covenant, declare, 
and a^ee with and to the said John Stone, his executors, 
administrators, and assigns, that he, the said Robert Gat- 
oombe, shaii and will stand and be possessed of, and 
interested in the said sum of lOOOt. and also such fiuther 
sum as shall be paid to the said Robert Gatoombe as her^. 
after mentioned, upon the trust* and to and for Hie ends, 
intents, and purposes herinalter mentioned, expressed 
and declared of and concerning the same—that is 
to say, npontrast that he the said Robert Gatoombe. 
his executors, administrators, or assigns do and «bi>ii 
(with the approval of the said John St6ne, test||M 
by some, writing under his hand), lay out and infwt 
the sum of lOOOl. in Parliament^ stocks or In the 
public funds, or otherwise put and place the same out 
at interest on Government or* real securities, or; on the 
security of lands held for any long term or terms of years 
absolute in the names of him the said Robert Gatoomhot 
his executors, administrators, or itaidgnB, and of Ids tim 
said John Stone, and from time to time (if the said John 
Stone shall so think fit and direct by writing under, his 
hand), to alto, and change suoh stocks funds and seeu 
rlties wherevP HiS same Sludl be lent and invested, and 
SbaU and do pay«ap^,|uid 'disp<^ of the interestk divi*. 
dends, and proeeeds to arise oy or out of the said triast' 
money In suoh manner as is herShiifto n^tioned. .. 

The ihdtotttfe Weht on. tros^ the 


income being payable to John Stone for his life, 
and after his death to bis wife, Ann Stone, for her life. 
After the death of the su vivor of them the capital 
was to go to the children of the marriage in such 
shares as the survivor of the husband and wife should 
appoint, and in default of appointment to be divided 
between the children in equal shares. Then fol- 
lowed a covenant by John Stone for himself, his 
heirs, executors, and administrators, with Robert 
(xatcombe, his executors, administrators, and as- 
teigns, that he John Stone would, at the expiration 
of twelve months from the date of the indenture 
settlement, pay into the hands of Robert Gatcombe, 
his executors or administrators, the further sum 
of lOOOL, which sum when paid to Gatcombe, hia 
executors, or administrators, was to be put and 
place<i out at interest in such manner and upon the 
several trusts, and to and for the several ends, 
intents, and purposes, and under and subject to 
the several provisions, declarations, and agree- 
ments thereinbefore declared of and concerning the 
first sum of 10004 

Robert Gatcombe died in the year 1821. There 
was no conclusive evidence to show that either of 
the sums of 10004 had been paid to him by Jno. 
Stone, but the belief of the parties was that neither 
of the sums had been paid to him. On the 5th July 
1861 Ann. Stone died, and on the 7th July 1868 Jno. 
Stone died. At the time of his death no invest- 
ments of the two sums of 10004 could be discovered. 
This suit having been instituted on behalf of chil- 
dren of Jno. Stone by a second wife, to administer 
his estate and to carry into execution the trusts of 
his will, the present appellants carried into chambers 
a claim against his estate for the two sums of 10004 
The Vice-Chancellor, when the matter came to be 
argued before him, was of opinion that Jno. Stone 
bad not by the settlement constituted himself a 
trustee of either of the sums of 10004, and that 
therefore the claim was barred by the Statute of 
Limitations. His Honour consequently refused to 
admit the claim, and from that decision the present 
appeal was brought. 

Eddis, Q.C., and Dumergue, on behalf of the appel- 
lants, contended that under the terms of the settle- 
ment Jno. Stone had in fact made^iimself a trustee 
of both the sums of 10004, and that therefore the 
claim of the appellants was not barred by the Sta- 
tute of Limitations. 

Bristowe, Q. C. and Lindley, on behalf of the exe-* 
cutors of John Stone, argued that by the terms of 
the settlement no trust attached to John Stone, 
even with respect to the first sum of 10004 until he 
should have given a written direction to Gatcombe 
to invest the money. Till that direction had been 
given Gatcombe was the sole trustee, and it would 
hgve been impossible for this court to compel John 
Stone to give a written direction to Gatcombe to 
invest the money. As to the second sum of 10004 
there . was no liability on the part of John Stone 
beyond a legal covenant to pay a sum of money. 

Eddis, Q. C. was heard in reply. « 

The following authorities were referred to in the 
course of the argument :-!r . 

Butler y. Carter, L. Rep. 5 Eq. 87d ; 18 L. T. Rep. 

N.S.11: 

BrittlsbamM v. Goodwin, L. Bep. 5 Eq. 545 : 

. , Bwrowes v. Qore, 6 H. L. Gas. 907 ; 

, Spickemell v, JTotham, Kaj, 669 ; ' 

. Wyeh T. The Bast Indda Oompamy, 8 P. W. 309 j 
, . Boife r. Gregory ^12 L. T. Bep. R. S. 162 j 
S BvrreU v. t^a lBgremont, 7 JBeay. 205. 

1 lUord Jufiltofi Qiffabd, agreed with the Vlce- 
Clvuip^Qir Ilia to the second stim of .lOOO/L .With 
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^gard to that sum, John Stone had entered 
into no other obligation than a legal covenant, 
and it would be very unwise to imply a trust 
in a case where it was clear that no trust 
was intended. The obligation was a mere legal 
one, and, being so, was, after the lapse of 
time that had taken place, barred by the statute. 

The case of Rol/e v. Gregory, did not apply, as there 
there was a direct trust. With respect, however,, ^to 
the first sum of 1000/., the case was different, and 
his Lordship could not agree in the conclusion of 
the Vice-Chancellor. His Lordship could not allow 
that the settlement left it any way at the option of 
John Stone whether he would be a trustee of that 
sum of 1000/., or that he could, if he chose^ decline 
to assume that trust. The 1000/. was to be put 
into Gatcombe’s hands, and then to be invested in 
the joint names of himself and Stone. Stone was to 
have the right to point out the manner of invest- 
ment, but if he omitted to do so that was not to pre- 
vent the investment being made. Stone was bound 
to give his written approbation to the making of an 
investment in the names of himself and Gatcombe, 
and, if Stone did not do this, Gatcombe was still 
bound to make an investment in the two names. 
Stone, in fact, constituted himself a trustee of the 
covenant entered into by Gatcombe, and it was his 
duty to enforce the fulfilment of that covenant, and 
to take all the steps necessary for that purpose. As 
he neglected to perform this duty his estate must be 
liable for the consequences. Therefore, the claim 
of the applicants would be admitted so far as it re- 
lated to the first sum of 1000/. 

Solicitor for the appellants, W, Compton Smith 

Solicitors for the executors, Meredith and Co, 


Jan. 15 and 22. 

(Before Lord Justice Giffabd.) 

Ex parte Greaves ; Re Greaves. 

Bankruptcy — Creditors' deed — Registration — Certificate 
-—Jurisdiction to cancel the registration and revoke 
the certificate — Fraudulent deed—B.A. 1861, ss. 192, 
197 — ^nkruptcy Amendment Act 1868, s. 1 — Gen. 
Ord. 22nd May 1862, B, 

The Court of Bankruptcy has, in a proper case. Juris- 
diction to caned the registration of a creditors' deed, 
registered under the B. A. 1861, and to revoke the 
certificate of pro*ection fiven to the debtor upon the 
registration oj the deed, inasmuch, as such a deed is a 
substitute Jor bankruptcy ; the registration makes the 
deed a record of the court ; and the court may, under 
sect. 197 oJ the Act, have to take action upon die 
deed. 

The case differs entirdy from that of a judgment regis- 
tered with the master of a court of common law, as he 
does not make the registration in the character of an 
officer of that court, and the thing which he registers 
does not, unless it is a judgment of that court, become 
a record of the court. 

A debtor, formerly in the army, and afterwards an 
officer of a regiment of volunteers, had an income from 
his pension, pay, ana allowances, ammmting to 810/. 
d year. Bis only property was his furniture, worth 
601, Bis debts amountea to more than 6201. He 
executed a deed of composition with his creditors by 
which he. was to be released from his debts on payment 
of 2s. 6d. in t^ pound in two months. The Seed con- 
tained a promsion that, if it should not be assented to 
by the necessary statutory majority of the creditors 
unthin a time named, it should be void. The deed 
appeared to he duty assented to by the creditors, but 
^ a majority in vahte which oi^ exceeded the neces- 
sary statutory majority by about 104 Among the as- 
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seniing creditors were two sons of the debtor for moneys 
advanced to the father ; the elder son’s assent being 
given for 2661., and the younger son's assent for 
17/. 10«. This deed was registered under the B. A, 
1861, and the usual certificate of protection given to 
the debtor. It appeared upon examination of the 
father and sons in the Court of Bankruptcy that the 
assent of the younger son to the deed was given when 
he was an in/ant ; and that there was included in the 
elder son's debt a ifum of 2SL. for interest, which he had 
no right to chargS. The father admitted that the deed 
. was executed for the purpose of relieving the eldest 
son from the necessity of having to contribute to his 
support : 

Held, that this was a fraudulent deed, and the order of 
the commissioner, made on the application of a non- 
assenting creditor, cancelling the registration of the deed 
and revoking the certificate, jvas affirmed. 

This was an appeal from a decision of Mr.Thring, 
late Commissioner of the Liveri)ool District Court 
of Bankruptcy. 

George Hudson Greaves was for many years a 
sergeant-major in a regiment of the line. He re- 
tired upon a pension which amounted to 45/. 12s. 6d. 
per annum. In the year 1863 he was appointed to 
be captain and adjutant of the 64th Kcgt. Lan- 
cashire Rifle Volunteers. In that capacity his pay 
amounted to 10s. per diem, or 182/. 10s. per annum, 
and he also had an allowance for forage for a horse 
and for a servant, which amounted to 5s. Sd. per 
diem, or 951. per annum. His whole income from 
these various sources amounted, after making the 
necessary allowance for income-tax, and some other 
deductions, to about 810/ per annum. Two of his 
sons, who earned their own living, lodged in his 
house, and paid him respectively 604 and 40/. a year 
for their board and lodging, which did not include 
their dinners. The eldest son teas assistant secre- 
tary to an insurance company in Liverpool, and had 
a salary of 2504 a year ; the second son was a clerk 
in a meichant’s office at Liverpool, and had a salary 
of 1004 a year. Both his sons lent him sums of 
money ; the elder son to a considerable amount. 
He ultimately oecame much embarrassed, and on 
the 22nd Oct. 1869 he executed a deed of composi- 
tion for the benefit of his creditors. This deed 
provided that Greaves should pay his creditors, on 
or before the 7th Feb. 1870, a composition of 2s. 6<4 
in the pound on the respective amounts of their 
debts. In, consideration of this the creditors agreed 
to release him in full from his debts. 

The deed contained a proviso that, unless it should 
be assented toby a majority in number representing 
three-fourths in value of the creditors whose debts 
should respectively amount to 104 or upwards on 
or before the 17th Nov. 1869, it should he void and 
of no effect. This deed was registered under the 
Bankrupti^ Act 1861, on the 11th Nov. 1869. The 
affidavit of the debtor and the accounts filed by him 
under the Bankruptcy Act 1861 and the Bankruptcy 
Amendment Act 1868 showed that the total amount 
of Greaves’s debts was 6224 10s. 9e4, of which the 
debts of less than 104 amounted to 854 6s. 9d., the 
debts of 104 and upwards amounting to 5874 4s. 
There were* sixteen creditors whose debts amounted 
to 104 and upwards, and of these eleven assented 
to and five dissented from the deed. The debts of 
the eleven assenting creditors amounted to 4514 4s., 
and the debts of the five dissenting creditors 
amounted to 1864 The requisite statutory majority 
of three fourths in value would have amounted to 
4404 8s., consequently the actual majority exceeded 
that sum by only 104' 16s. The largest creditor 
was the debtor’s eldest son, and his assent was given 
to the deed for a sum of 2654 4s. 2d. The account 
which he delivered of thitf debt showed that he 
claimed tibie euln in resjpect of moneys from time to 
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time advanced to his father, against which op the 
other side were set off the sums which were from 
time to time due to the fattier in respect of board 
and lodging. The balance of 265/. 4s. 2<i. included 
a sum of 28/. 19s. claimed for interest on the moneys 
advanced. The other son assented to the deed for 
a sum of 17/. lOs., also in respect of moneys lent 
to the father, * , 

The evidence showed that the "debtor had, besides 
his pay and allowances, no ^property except his 
household furniture, which he valued at 50/. The 
father and his sons were also examined in the Court 
of Bankruptcy, and it appeared from what was then 
elicited, that^at the time when the younger son’s 
assent to the deed was given he was an infant, he 
having attained twenty-one on the 16th Nov. 1869, 
whereas the deed was registered on the 11th Nov. 
1869. It appeared also that the father bad 
never agreed to pay the eldest son any interest upon 
the moneys advanced by him. The father, in the 
course of his examination, said that he entered into 
such an agreement with his eldest son in the year 
1861, but it was shown that at that time the eldest 
son was only fifteen years of age, and that he made 
no advances to Iiis father until the year 1866. The 
eldest son in his examination admitted that he ex- 
pected to be repaid the moneys which he lent to his 
father by means of the board and lodging which the 
father was to provide for him. Upon cross-examin- 
ation the father said that his object in executing the 
deed was to relieve his son from the necessity 
of having to contribute to his support. Under these 
circumstances some of the dissentient creditors 
applied to the commissioner to have the registra- 
tion of the deed cancelled, and the certificate of pro- 
tection given to the debtor revoked, and his Honour 
made an order accordingly. In giving his judgment 
he said : — 


{Smith (in/ra)f where Cockburn, C. J,, says; *‘1 
never could bring myself to think that it was^ 
intended that the majority of the creditors' 
should be enabled to relieve the debtor of his lia- 
bility to pay his debts, as far as his assets would 
go, at the expense of those creditors who were not 
disposed to take the same benevolent view of the 
position of the debtor as the majority of the cre- 
ditors.” Now, what are the facts of the present 
^se?. The deed is carried by a sum barely exceed- 
ing the statutable amount, and depends entirely on 
the debt of the son, contracted in the manner which 
I have detailed. It is impossible for a moment to 
contend that the amount of the composition 
is proportioned to the ability of the deb- 
tor. Why, if one-fourth of his income were 
put aside for little more than three years the 
creditors would realise 10s. in the pound. Then 
arises the question of bona Jides. There does not 
appear to have been any meeting of the creditors, 
or any examination or inquiry into the state of the 
debtor’s assets, or the nature and extent of his 
liabilities, and the debtor himself has stated that 
the deed was entered into for the purpose of relieving 
his eldest son. Under these circumstances 1 do not 
find that the deed was absolutely tainted with 
fraud ; but 1 am clearly of opinion that the arrange- 
ment was made for the benefit of the debtor and his 
sons, and not in the interests of the general body 
of the creditors. This case consequently falls 
within the principle laid down in the judgments 
which I have cited. I, therefore, order the regis- 
tration of the deed to be cancelled in conformity 
with a decision of Mr. Commissioner Bacon, in Re 
Wilde, 17 W. R. 368, in a very similar state of 
facts ; and I further order the debtor to pay the 
Costs of the applicants. 

From this decision Mr. Greaves appealed. 


The principle which governs this description of case 
has been very clearlyHaid down by Lord Cairns, in Ex 
parte Cowen, L. Rep. 2 Ch. 563. lie there says, “ The 
position of the majority of the creditors is a very 
strong one; that of the minority is very weak, and 
requires to be carefully guarded by the court, espe- 
cially as it has l^en held that a ^Iced under these 
sections need not contain a cs&s/o&onoram . . . .It was 
much pressed in argument that wherever the court 
finds a deed to be unreasonable in its provisions it will 
be treated as invalid, and that it is unreasonable if the 
amount of composition be not in fair proportion to 
what the debtor is able to pay. But in my opinion 
there is a statutory power given to the majority of 
the creditors to bind the minority. They are made 
the judges of the propriety of the arrangement, so 
long as they exercise their power bona fide, and it 
certainly seems to me that it would be contrary to 
the spirit of the Act that this court should sit in 
review Cn their decision as to the quantum of com- 
position they may agree to accept. But this is 
subject to the paramount obligation that this power, 
like all other powers, must be exercised fairly, so 
that there may be a bona fide bargain between the 
creditors and the debtor. If it should be< found that 
the bargain was tainted with fraud, the arrange- 
ment will not be binding on the non-assenting cre- 
ditors. If, for example, it were found that there 
was a bargain with some of the creditors to give 
them some peculiar benefit, that would be a 
fraud. But even without any ingredient of fraud, 
if the creditors, from motives of charity and bene- 
volence, which might be highly honourable to themi 
were willing to give the debtor a discharge on |>ay- 
ment of a composition wholly disproportiohed to 
his 'issets, that would not be such a bargain as the 
Aor requires, and would not bind the non-assenting 
minority.” This decision has been followed 
by the Lord Justices in Ex parte Deacon, (iri/ra) 
and by the Court of Queen’s Bench in JJart v. i 


♦ 

De Gex, Q.C. and Ernest Reed, on behalf of the 
appellant, contended (1) that there was no juris- 
diction to cancel the registration of the deed ; (2) 
that if there was jurisdiction a pro{M>r case was not 
shown for exercising it. On the first point they 
■urged that the registration of the deed was not an 
act of the court, but a purely statutory proceeding, 
and the statute made no provision for cancelling 
the registration. A deed was not necessarily a good 
deed because it was registered. The proper course 
for a dissentient creditor was to come under sect. 
I98 to ask the leave of the court to issue execution 
against the debtor notwithstanding the deed. No 
one could be injured by leaving the deed as it stood, 
as, if it was bad, a dissentient creditor would not 
be stopped in proceeding at law, or in getting leave 
to issue execution. The decision of Mr. Commis- 
sioner Bacon in Re Wilde was given without all the 
previous authorities being brought to his Honour’s 
attention. On the second point they urged that the 
deed was bona fide, and that the creditors would get 
more under it than they could possibly obtain under 
a bankruptcy, the debtor’s only property being 50/., 
which was considerably less than the amount of com- 
position offered. The sons were as competent to- 
assent as the othei; creditors, as their debts were 
real debts. The debtor's pay ought not to be taken 
into account, as no part of ii could be set aside for 
the creditors without the consent of the War Office, 
and that would pot be given in a case where the 
debtor's pay was not more than enough for the 
proper maintenance of his position as an officer. 
They cited 

Ildwtim. V. Jwoell, 16 C. B., N. S., 665 ; 10 L. T. 

Rep. N. S. 815; 

Ex parte Page, re Neal, 1 De Q. J. A S. 283 ; 

Be BawUnga, 1 De G. J. A S. 225 ; 7 L. T. Rep. 

N St 288 * 

Be Shtvin, L. Rm, 1 Ch. App. 616 ; 15 L. T. Rep. 

N.S.150; 


Tel. XXn., ir.S.. Ko. 548. 
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Ex pa/rte Ne»$, 5. C. B. 155 ; 

Be Harnden, 3 De G. & J. 489 ; 

Be Cowen, L. Bep. 2 Ch. App. 563; 16 L. T. Bep 
N.S.469; 

Be Deacon^ L. Bep. 4 Ch. App. 87 ; 19 L. T. Bep. 
N. S. 438 ; 

Hart V. Smith, L. Bop. 4 Q. B. 61 ; 19 L. T, Bep. 
N. S. 409. 

Liitie, Q. C. and Ford North, for the respondents, 
contended that the deed did not comply with the 
statutory requisites, as there was not a sufficient 
assent by the creditors. The assent of the younger 
flon was worthless, as it was given when he was 
under age, and the sum of 28/. 19s. claimed by 
the elder son for interest ought to be struck off. 
The result would be that there would not be the 
requisite majority of three-fourths in value. By 
sect. 1 of the Bankruptcy Amendment Act 1868 
<(31 & 32 Viet. c. 104), the fulfilment of the condi- 
tions there mentioned ^is made a statutory condi- 
dition precedent to the validity of the deed. The 
registration of the deed in the present case was 
procured by a misstatement ; it was said that the 
necessary majority in value of the creditors had 
ussented, whereas in truth they had not. The cre- 
ditors who assented must be taken to have done so 
only upon the footing of there being a valid deed. 
The court has power to order the cancellation of 
the registration, for it has by the Act a duty im- 
posed upon it with reference to the registration of 
the deed, and is bound to see that duty properly 
performed. The deed, when registered, oocomes a re- 
cord of the court, and the certificate of protection 
given to the debtor is issued under the seal of 
the court. The court must have power over its 
own records. The case of Ex parte Ness relates to 
the registry of a judgment, which is not a record of 
the court, aud is really an authority in our favour. 
Ex parte Page and lie Bowlings are not really against 
us. As to Re Savin there was no judicial determi- 
nation that the power to cancel registration did not 
exist, and Turner, L. J. in what he said did not 
seem to have properly considered that the statu- 
tory effects of registration only followed if the pre- 
scribed statutory conditions were duly fulfilled.' 
JRe Wilde is a distinct authority in our favour, and 
must be overruled if the appellant is to succeed. 
In bankruptcy the court has always asserted and 
exercised a jurisdiction to supersede or annul an 
adjudication, obtained by an abuse of the process 
of the court, with regard to the right of creditors 
who have proved. 

Ex pa/rte Prosser, Buck. 77, 

Ex parte Brookes, Buck. 257. 

Ex parte Battier, Buck. 426. 

De Gex, Q.C. in reply, urged that the deed could 
®ot be pleaded in defence of an action at law by 
one of the assenting creditors, unless it could be 
produced in evidence ; and if the registration were 
cancelled the deed could not be produced in evi-' 
dence at all : (The Bankruptcy Act 1861, sect. 194.) 
If* therefore, the registration were cancelled, the 
rights of the appellant as against the creditors 
who assented to the deed would be affected, whereas 
if the deed remained registered it would not* if 
invalid, interfere iu any way with the rights of 
the dissentient creditors. Registration is essential 
as a matter of evidence, and can do no harm to any 
one. It should, therefore, remain for what it is 
worth. He referred to 

® ; 19 L. T. Bep. 

isl* 

Ex pwrte Stemford, 1 Q. B. 886. 

, * » 

Lord Justice Qi 9VAB1> said r—First of all, what 
one has to ascertain is, whether there are facts 
which would justify sudi an order being made 


if there is jurisdiction to make it. As regards the 
facts, I have no hesitation in saying that they are 
such that, if the court has jurisdiction, it ought 
unquestionably, to make the order. [His Lordship 
stated the fatets.] Under these circumstances 
neither of those two sons gave or could give a 
valid assent ; and, to speak in plain terms, I hold 
this to be a fraudulent deed, and I do not mean to 
speak otherwise of it than as fraudulent in the 
plainest sense of the term. That being so, the next 
question to consider is whether there is jurisdiction 
to cancel the memorandum. Before I go to that I 
may observe that Mr. De Gex has presented his 
argument thus — namely, that the registration and 
the certificate are only prima fade O^Hdcnce, and 
that there are other creditors who are interested in 
this matter. I do not say that in every case 
where a deed may be questioned the registration of 
that deed ought to be cancelled, but 1 do say that 
where a deed is fraudulent it'unquestionably ought 
to be cancelled, and that there is jurisdict ion to cancel 
it, especially where no act has been done under that 
deed, and where every creditor must be taken to 
have assented on the supposition that a valid assent 
to the deed must be obtained, or that it could not 
be registered. That being so, all I have to consider 
is whether the court has or has not jurisdiction. 
Certainly nothing that was said by Lord Westbury 
in Ex parte Page, and nothing that was said by 
Turner, L. J. in Re Rawlings and Re Savin goes at 
all to decide, or, in my judgment, to show, that the 
court has not jurisdiction. And when we come to 
consider this matter 1 think it is absolutely essen- 
tial that the court should have jurisdiction. The 
case is not at all like the case of Ex parte Ness 
in the Common Pleas, where the master of the 
Common Pleas happens to be the person whose duty 
it is to register judgments. But he does not register 
judgments as an officer of the Court of Common 
Pleas, or as being under the Jurisdiction of the 
Common Pleas; nor does the Thing which he re- 
gisters, unless it hapi^ns to be a judgment of the 
Common Pleas, form in any sense a record of the 
Court of Common Pleas. 

Then, again, Yith respect to the registration of 
births and deaths, that has nothing to do with any 
court at all. What wo have to with hero is, first of 
all, a thing substituted for bankruptcy ; secondly, a 
thing which is to form a record of the court ; and, 
thirdly, a thing on which the court may have to take 
action, because* if we turn to the 197th section, it is 
this : that from and after the registration of such deed 
the debtor and' the creditors and all parties may come 
upon the footing of that registration, and take 
action, and get judgment on almost every question 
that can possibly arise on the footing of that deed. 
It would be strange, I think, if a matter is a record 
of the court, that the court should not have juris- 
diction over its own record. But, beyond and be- 
sides that, there is this fact, that when the regis- 
tration has been made and the matter has become 
a record of the court, the direction is that a certi- 
ficate shall issue, and that certificate is to issue 
under the seal of the court; and to suppose 
that, if a certificate of that description under 
the seal of the court was obtained from the 
court upon a fraudulent representation that cer- 
tificate could not be recalled, is in fact to sup- 
pose that the court could not exercise one of the 
most ordinary jurisdictions which is exercised by it 
every day. I have.no hesitation in saying that 
where yon have a matter to be registered by in 
officer of the court* in respect of which that officer 
is amenable to ther . court* and where the thing to be 
registered is to, be a record of the court, on which 
the court hae to act* and with reference to which 
the court has duties to perform, this court has juris- 
diction* without its being mentioimdi in the Act of 
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Parliament, to cancel that registration and revoke 
that certificate. 

That being so, I am of opinion that this appeal 
should be dismissed with costs ; and I may state, 
with reference to the case before the present Chief 
Judge in Bankruptcy, that although he does not go 
into his reasons in that judgment, I have no doubt 
whatever that that case, and in fact other cases, 
have been well considered before that judgment was 
given ; and I believe it was not only the opinion 
of the learned Chief Judge, but the unanimous 
opinion of all the commissioners, that this was a 
jurisdiction which could be exercised, and certainly 
it is in this case a most proper and salutary one. 

Solicitors for the appellant, Vizardf Crowder^ 
and Co. 

Solicitor for the respondents, W. W. W^nne» 


Tuesday, Jan. 18. 

(Before the Lord Chancellor and Lord Justice 

Qifpard.) 

Re The Hbyford Company (Limited) ; 

Forbes’s and Judd’s Cases. 

Company — Winding-up — Subscriber of memorandum— 
Allotment of fully paid-up shares to him. 

The appellants (F. and .7".) and P. subscribed the memo- 
randum of association of this company for 50, 50, and 
1850 shares respectively, in the ordinary way, there 
being nothing to show that the shares were futly" paid- 
up. In the articles of association an agreement was 
embodied and adopted, by which P. was to sell and 
transfer certain property to the company, and was to 
accept in part payment of the purchase money 1600 
fully paid-up shares. He executed the transfers, and 
1360 of the 1600 shares were allotted to him, ana 
fifty shares to e^ch of the appellants, who made no 
payment in respect of them. The remaining fifty 
were in like manner allotted to another nominee of P. 
The company was ordered to be wound-up, and F. ana 
J. contended that they could be settled in the list only 
as holders of fully paid-up shares, f)ut it was 

Held {affirming the decision of the Master of the Rolls'), 
that buying the shares of P. was not h satisfaction 
of the obligation which, by signing the memorandum of 
association, F. and J. had entered into, and that their 
names must consequently be inserted in the list for fifty 
shares on which nothing had been paid. 

This was an appeal by Mr. Forbes and Mr. Judd 
against an order of the Master of the Roils, which 
settled their names on the list of contributories of 
the company in respect of fifty shares each, upon, 
which nothing had been paid. 

The facts of the case are fully stated in 21 L. T. 
Kep. N. S. 632, and it is unnecessary to add any- 
thing to that report. 

Jackson supported the appeal, and referred to 
Re The China 8tecmship and Lahuan CoaZ Com- 
pany, Drummond's case, L. Rop. 4 Oh. App. 
772 ; 21 L. T. Rep. N. S. 817 ; 

Re Hey ford Compamy, Poll’s case, L. Rep. 8 Eq. 

222 ; 21 L. T. Rep. N. S. 320 , 

Re The London, Hcmbwrgh,'o/nd Continental Phi- 
change Bank, Evans’s case, L. Rep. 2 Ch. App. 
427 ; 16 L. T. Rep. N. S. 252 ; 

Re South of France Wine ‘Company, Ba/ron de 
BeviU’s ease, L. Bep. 7 Eq. 11 ; 

Hud ^distinguished the present case from 

Re The South Blackpool Hotel Oompanp, Migcit&s 
ease, L. B^. 4 Eq. 288 ; 16 L. T. W N.E. pi. 
•on the gronnd that in this case the agreement was 
one between the company aiod Uie appellants, smid 
not between tWo sharehelaers. 

Moahwrgki fbT thocffiokl assignee. 


I The Lord Chancellor said ; — Mr. Roxburgh, 
I do not think we ought to call upon you. 
It appears to me that Migottfs case proceeds 
upon this simple principle —that when a person 
subscribes to the memorandum of association of a 
company for so many shares, by virtue of that act, 
coupled with the enactments contained in the Com- 
pany’s Act 1862, he has placed himself in this posi- 
tion, that ho (that individual) must take the shares 
which he has so subscribed for, and must pay for 
them, as was said by GifPard, L. J. in that case, 
cither “ in malt or in meal.” If ho has chosen to 
put his name down as a subscriber, ho has under- 
taken to take the number of shares set opposite to 
his name. Then it is said that here there is an 
agreement with Pell that Pell, having sold this 
property to the company for .30,000/. which is the 
presumed value, is to bo paid for it by having 
1600 shares allotted to him, and that he is content 
to put his name down fur 1350 shares, and to allot 
the remaining 150 shares in such manner as regards 
the two appellants, as that they shall be considered • 
as having taken fifty fully paid-up shares, and so 
to have satisfied their obligation to the com- 
pany. If that be a proper way of dealing with a 
company’s shares, then instead of Pell finding two 
shareholders, each of whom should take fifty sharcvs, 
ho might have split these 100 shares, and ho might 
have put 100 persons as shareholders on the register 
of this company, none of whom would have given 
anything to increase the funds of the company, but 
who would have been told, “You have satisfied 
any obligation you might otherwise have been 
under by my saying, I hand over to you my shares, 
and those shares represent the shares which you 
have undertaken to subscribe for with the com- 
pany.” I apprehend that the engagement they 
entered into did not cease upon those shares being 
given to them in that manner, but that their obli- 
gation was to take shares issued by the company 
to them, for which they undertook to pay. Migolti’s 
case went upon the principle that 1 have stated — 
putting your name down, you must accept the issue 
of those shares, and you must pay for them in one 
way or the other — “either in meal or in malt.” 
Then, when you come to Drummond’s case, all that 
that case amounts to is this : Drummond put down 
his name for a certain number of shares, and ho 
was thereby hold bound to take and pay for that 
number of shares. Although he took a certain 
number of shares, and although he was bound to 
pay for them, yet he satisfied his obligation in this 
way. lie undertook to accept certain shares in 
another company with which he had been connected, 
and which was to be amalgamated with the other 
company. He satisfied the engagement he entered 
into, namely, he made payment by means of the 
shares which he had contracted to take, and it was 
quite right that the account should be settled as 
between him and the company, and, if there was a 
balance between the two, that that balance should 
be handed over. They were entitled at once by the 
very nature of the transaction to take the shares 
on the one hand, and fulfil the obligation on 
the other. The two things were performed simul- 
taneously. With great submission to the Master 
of the Rolls as to his observations in the 
prescfDt case, I do not see any difference in prin- 
ciple when a debt is contracted with the company, 
whether it is before or after the shareholder has 
contracted to take shares. Of course it must be 
assumed that the company was in a position at the 
time to contract the debt. If there be a debt, then 
.the matwial existence of the debt seems to be of no 
consequence beyond this : . is it an existing valid 
debt at the time calls upon the shares are due? So 
in PsUfs case what happened was this : Pell entered 
into thisaKNemedt with the company. He agreed 
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to sell certain property for 80,000/. In explanation 
of tvhat 1 haye last said, I assume that the company 
Tras in a position to contract with Fell for 30,000/. 
Of course a contract of that kind, if ultra vires, 
trould bo set aside. But assuming that it is a valid 
and existing debt due from the company to Pell, and 
that they bought this property for 30,000/., and had 
agreed to pay for it in this planner, when Pell 
came to ask for his 1500 shares, according to 
the express terms of the contract^ he might say, 
you have agreed with me for this price, and 
you have it in the land, in the leases, and in 
the other things handed over to you, and you can 
not ask me to pay anything for these shares. As 
regards hardship to the outside vcorld there is 
none. The company and its shareholders are in 
just as good a condition as if it had been paid 
for in cash. Therefore, plainly and distinctly, 
he pays what is due, and the difference between 
the case as decided by the Lord Justice 
and by the Master of the Rolls seems to 
have been this : The Master of the Bolls seems 
to have thought that, being obliged to pay the full 
consideration of the shares, he was not to be taken 
as paying that full consideration, it being 
paid in the form of a sale of his leasehold 
estate and so on, but that there ought to be an 
inquiry what that leasehold estate was worth, and 
if it was worth less than the sum stated, and for 
which the shares were issued, he ought to be charged 
with the difference. That is the effect of the 
Master of the Rolls’ decision. But that did not in- 
validate the contract. Of course if there was no 
power in the company to enter into such a contract 
then the contract must be set aside, and Pell must 
pay what was due on the shares. That seems to 
have been the opinion of the Lord Justice on 
appeal. He assumed, the contract not being im- 
peached, that it was a good contract. It is said 
that these two gentlemen have contributed their 
money to the company simply by reason of some 
arrangement with Pell, by which they had been 
substituted for Pell in his contract as to a portion of 
the amount to be paid ; that is, that he should take 
1350 shares, and that* they should be substituted 
as his nominees in respect of 100 of the shares re- 
maining, and that in that respect alone are they to 
be considered as having contributed to the assets of 
the company. If that be so, that completely over- 
throws the whole ratio decidendi in Migotli’s case, 
b€>cause if that can be done Fell might just as 
well have distributed the 100 or 150 shares to 
as many shareholders, and all the persons who might 
have made themselves responsible might raise the 
same contention. 

Tlierefore the whole case reduces itself to this 
simple proposition, that buying shares of Pell is not 
a satisfaction of the obligation they have entered 
into, and that therefore the decision of the Master of 
the Rolls appealed from must be confirmed, and 
the appeal dismissed with costs. 

Lord Justice Giffard said. — The question raised 
in this case is a very plain and simple one. First of 
all, to my mind the decision in MigottVs case is clear 
enough. If a msin agrees to take shares in a com- 
pany, and he takes shares belonging to some one 
else, by taking those shares from somebody else, 
and not from the company, he does not satisfy the 
contract he has entered into with the company. In 
the court below, first of all, it was said that Drum- 
moncTs case was inconsistent with Evands case ; but 
to my mind there is no inconsistency between Evans's 
case and Drummond's case, because Evans's case was 1 
a case in which a person had signed a memorandum 
of association, but had taken no shares at all. He 
'had agreed to become a shareholder, and he was 
very properly pat on the list. Drummond's case was 


a case of a different description. That was a case 
in which there had been an arrangement between 
two companies for what is termed an amalgamation, 
and each of the shareholders iu the one company 
were to .take shares in the other company in respect 
of their interest in the property of the company 
which was about to be amalgamated, and there had 
moved consideration from Drummond to the com- 
pany for the shares which Drummond took, and in 
consequence of that he satisfied the contract entered 
into between him and the company. There was, in 
point of fact, direct dealing between the company 
and him, and the company got the benefit of the 
property in which he was*interested. So in PelVs 
case. Pell sold the property to the company, and 
took shares from the company. There was a direct 
agreement between him and the company, and that 
direct agreement satisfied the claim subsisting 
between him and the comp^iny by reason of his 
having signed the memorandum of association. In 
this case what these gentlemen purport to do is not 
to take shares belonging to the company, but to 
take shares belonging to Pell, and they have paid 
nothing to the company. If they bought them from 
Pell it would be entirely and completely a trans- 
action as between them and Pell, with which the 
company would have nothing to do. So plainly is 
this case to be distinguished fr^m Migotti’s, that I 
think it ought never to have been taken from the 
Chief Clerk to the Master of the Rolls, and, in my 
judgment, ought not to have been brought from the 
Master of the Rolls here, and that being so in my 
opinion, the appeal must be dismissed with costs. 

Solicitors for the appellants, ElmsUe, Forsyth, and 
Sedgwick. 

f^olicitors for the official liquidator, Denton, Hall, 
and Darker, 


Friday, Feb.'^lS. 

(Before Lord J ustice Giffard.) 

Re The Bank of Hindustan, China, and Japan. 

Mitchi^l and Aspinall’s Case. 

Wifiding-vp — Contributory — Deed of inspectorship — 
Subsequent calls — Liability for — Process to enforce. 

M. and A,, partners, held shares in their joint names in 
the above-named bank at the time when a resolution for 
voluntary winding-up was adopted. They subse- 
quently executed a deed of inspectorship, which pro- 
vided that their estate should be administered accord- 
ing to the rules in bankruptcy, hut it contained no 
cessio bonorum. It was duly registered. The 
schedule contained the names of the liquidators as 
creditors for calls at the time of its execution, but not 
for any estimate of future^ calls. Such calls were, 
however, made, and as they were not paid Stuart, 
V.C. granted the usual balance order against the 
debtors, but ordered them to apply in the Court of 
Bankruptcy for leave to issue process. On appeal 

Held, that as the deed was subsequent to the commence- 
ment of the winding-up, the order must be discharged, 
and the liquidators must prove under the deed. 

This was an appeal by Messrs. Mitchell and 
Aspinall against an order of Stuart, V.C., made in 
the winding-up of the above-named bank, that the 
appellants should <pav the balance ascertained to be 
due from them to the bank, notwithstanding the 
execution by them of a certain deed of inspector* 
ship under the provisions of the Bankruptcy Act 
1861, but that tne liquidators of the bank must 
thereupon apply to the Court of Bankruptcy for 
leave to issue process against the debtors according 
to the coarse of this court. 

The case before his Honour is fully reported in 
21 L. T. Rep. N. S. 812, and it appears necessary 
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only to state in addition to the circumstances there 
set forth that the inspectorship-deed contained no 
cessio bonorum. 

Karshke^ Q.C. and Willis supported the appeal, 
contending that after due registration of the deed 
all personal liability on the part of the debtors 
ceased as completely as if there had been an adjudi- 
tion of bankruptcy against them. The liquidators 
should prove under that deed, and the 75th section 
of the Companies Act 1862 would have enabled 
them to prove for the full amount to which the con- 
tributories might in any possibility become liable 
for calls. They referred to 

Re The Richmond Hotel Company; Ejc parte King, 
L. Bop. 3 Ch. App. 10 ; 17 L. T. Rop. N. S. 188 ; 

The Financial Corporation v. Laxorence, L. Eep. 
4 C. P. 731 ; 

Martin's Patent Anchor Company v. Morton, 
L. Rep. 3 Q. B. 306 5 

Hastie's case, L. Rep. 4 Ch. App. 274 ; 20 L. T. 
Rep. N. S. 93 ; 

Re Dacliworth, L. Rop. 2 Ch. App.^78 ; 16 L. T. 
Rep. N. S. 580 ; 

Rossi V. Bailey, L. Rop. 3 Q. B. G21 ; 19 L. T. Rep. 
N. S. 130 ; 

Max'tin v. Pawning, L. Rep. 4 Ch. App. 356 j 20 
L. T. Rop. N. S. 133. 

Greene, Q. C. and Lindley, for the liquidators, sup- 
ported the order, contending that, as it was neces- 
sary to ascertain in the winding-up the amount due 
from each contributory, and the order did no more, 
but left it then to the liquidators to proceed for 
the recovery of that amount in the court where the 
deed was registered, it was manifestly right ; and 
this was the more essential as the winding-up was a 
voluntary one. But as there was no cessio bonorwn, 
and as, consequently, no trustees were appointed, 
the appellants could alone be settled on the list of 
contributories*5 and if that were not done, the shares 
which they had held would be wholly unaccounted 
for. At the utmost, hdwev'er, the calls made sub- 
sequently to the deed were not proveable under it, 
and the order, so far as the balance was made up of 
such calls, ought not to be distusbed. They com- 
mented upon and distinguished the authorities fhlied 
on by the appellants. 

Without calling for a reply. 

Lord Justice Giffard said: — The first question 
to be determined in this case is whether or no the 
first call is a debt proveable under the inspectorship- 
deed, or by whatever name it may be called. I quite 
agree that if it is not the same as Kx parte King in 
this respect — namely, if this call is a debt not prove- 
able under the deed — then the form of order which 
has been adopted would be a proper form, because 
the party would beyond all question be liable to 
pay. B.ut when we look at the question it is, I think, 
sufficiently plain, because the deed is made between 
the debtors of the one part, and certain persons who 
are inspectors of the other part, and between “ the 
several persons, companies, and co-partnership firms 
who, at the date hereof, are respectively creditors 
of the said debtors or one of them, or of Mitchell or 
Aspinall in respect ot% their late partnership, or who 
would-be entitled to prove under a joint adjudi- 
cation of bankruptcy against the debtors.” That 
of course includes all persona who could prove 
under an adjudication of bankruptcy ; and if under 
an adjudication of bankruptcy this call could be 
proved, it would make all persons who could prove 
parties to the deed. 

One need nut go into the law ; that is now settled 
— if bankruptcy, or that which is equivalent to 
bankruptcy, come after the order for winding-up, 
there may be a proof. That is settled by Ex parte 


Hastie following the cases at common law, and it 
has, I think, also been followed by common law 
decisions. But then it has been said that only those 
creditors are included whose debts are due according 
to the ninth article of the deed ; but that depends 
upon how you read the word due there. It is a very 
comprehensive term. To my mind it does not mean 
a debt payable at this moment, but duo ” means a 
debt which existed at the date of the deed, and 
which is provable under it. That is quite manifest 
when you read the terms, because when you come 
to look to the ninth article, it is this — this property is 
to be applied in or towards paying the debts duo 
from the said debtors, or any of them, to the said 
creditors, regard being had in the application of the 
joint and separate estates for the payment of the 
said joint and separate debts, to the rules, rightf', 
and equities which govern the administration of 
joint and separate estates in bankruptcy;” which, 
of course, means that you are to administer that 
estate by paying everything which, if there was a 
bankruptcy, would be provable under the. bank- 
ruptcy. That, therefore, disposes of that part of 
the case. 

Then we come to the other part of the case, 
whether it was right that the order should be made 
in this form, which in terms directs these parties 
actually to pay the sum within four days. Now as 
to the amount, there is not, and never has been, the 
slightest dispute between the parties. It is per- 
fectly clear that if these parties are liable at all, 
they are liable to pay this amount ; if' there ought 
to be a proof, it ought to be a proof for this amount. 
Jn the first place, I do .not think this question is 
open to me, because I think it is quite concluded by 
Ex parte King. That was decided by the present 
Lord Chancellor as Vice-Chancellor in the first 
instance, and subsequently by Lord Cairns as Lord 
Justice, and I should not consider myself at 
liberty to overrule an antecedent decision of this 
court, unless there had been some inadvertent mis- 
take, or something of that kind ; but when a deci- 
sion has been come to, and all the grounds for 
coming to that decision have been opened before the 
court, and considered by the court— and in that case 
beyond all question, every one of those grounds, 
must have been considered by the court — and the 
court has looked at the deed, and looked to see 
whether the deed was a good one or not, and deter- 
mined that the deed was a good one, and that a 
certain portion of the debt was provable under the 
deed, and therefore made an order in a particular 
form, but found that another portion of the debt 
was not provable under the deed, and that therefore 
as regarded that question there ought to be an order 
for payment, I am not at liberty to overrule it. 

I cannot help thinking that' the Vice-Chancellor 
has overlooked what the result of the decisions in 
the courts of common law has been, because if 
his order were to stand, beyond all question it 
would be wrong in any court of common law 
to consider any one of these inspectorship-deeds — 
or, in other words, they would opt be properly 
pleaded &9 an answer to any action ; and every 
person wnose affairs were wound-up under a deed 
of this sort would have no defence to an action, and 
would be compelled to have, whether he liked it 
or not, judgment against him, unless he had some 
other grounds of defence ; and he must then go to 
the Court of Bankruptcy, and have it determined 
there whether execution should be issued or not. 
That, I think, in the first place, is a most inconve- 
nient state of the law ; and in the' next, it is opposed 
to scores of cases the courts of common law have 
had to consider whether the deed was a good 
deed or not; or, in other words, whether the deed 
was pleadable or not: and they had to consider 
that question, because, if the deed was a good deed 
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and liras pleadable, it followed that there ought to 
be no judgment at law. 

That being so, 1 am of course rery much relieved 
from the difficulty of setting my own opinion 
against that of the yice> Chancellor, because these 
are the opinions of the courts of common law, 
the opinion of the present Lord Chancellor, and 
the opinion of Lord Cairns on the subject ; and 
I must confess that I think these opinions are quite 
consistent with good reason and good sense, because 
the inconveniences of the alternative course would 
be very grave ; and the Legislature has enacted, 
in BO many words, that a deed of this sort, if it 
fulfil certain conditions, shall have precisely the 
same effect as if it were executed by all the 
creditors. That being so, we turn to this deed, 
and we find it does contain a release. It really has 
not been argued that it does not contain all the 
requisites under the statute. The only argument 
is that it does not apply to this particular debt ; 
but if it does apply to this particular debt, it does 
contain all the requisites under the statute. That 
being so, what we have here is a release executed 
for all practical purposes by this company and the 
official liquidators of this company. 

Under all the circumstances, therefore, the proper 
course is, I think, to discharge the order of the Vice- 
Chancellor. But I think it will be right to preface 
m;^ order by saying this ; that the court being of 
opinion that the amount (517/. 18s. 4d.) is a debt 
proveable undpr the deed, make no other order ex- 
cept to discharge the order of the Vice-Chancellor, 
and give the appellants the costs below ; I cannot 
give them the costs of the appeal. Costs are, in 
similar circumstances, given in the Privy Council, 
and I am not at ail sure that it would not be a good 
thing if the rule here were altered; but here the 
ordinary course in all cases is to give only the costs 
below. The liquidator will have his costs out of the 
estate. 

Solicitors for the appellants, J. Harwood, 

Solicitors for the liquidator, Ashurst, Morris. 
and Co. 

Dec. 16 and 17, 1869. 

(Before the Lord Chancellor (Hatherley). 

Pearce v. Morris. 

Moi'tgage — Acceptance by mortgagee of amount tendered 
— Right to conveyance and title-deeds — Costs. 

.4., who had contracted with a mortgagor for the 
purchase of a portion of the mortgaged property^ 
tendered to the mortgagee the full amount of his prin- 
cipalf interest, and costs, which was accepted by the 
mortgagee, who, however, refused to convey the real 
estate, and to deliver up the title-deeds to A. 

Held that A, had been premature in filing his bill 
before he obtained his conveyance, but that the mort- 
gagee having accepted A's. tender, was bound to 
convey the legal estate, and to deliver up the title-deeds 
to him. A., however, must pay the costs of the suit. 

This was an appeal by the defendant from a 
decree of the Master of the Rolls, reported 21 L. T. 
Bra.N.S.287. 

The facts were shortly these: — The defendant 
Morris was mortgagee of an estate in the neighbour- 
hood of Maidenhead. Pearce, the plaintiff, had 
contracted to buy part of the estate from the mort- 
gagor, and bad accepted the title, subject to confir- 
mation, by certain persons appearing to be bene- 
ficially interested therein. In this state of circum- 
stanoes, Morris gave notice that he intended, under 
the powers vest^ in him as mortgagee, to proceed 
to a sale of the mortgaged property. FeaTce there- 
upon tendered to Morris the amount of his principid, 


), Morris. [Chan. 

interest, and costs, and Morris accepted the tender. 
Pearce applied to Morris to convey to him the legal 
estate in the mortgaged property, and deliver up 
the title-deeds, but Morris refused. Pearce then 
filed his bill against Morris alone, praying that 
Morris miuht be decreed to execute a conveyance 
and deliver up the deeds. In the court below it was 
hold that Morris, having accepted the plaintiff’s 
tender, could not dispute his right to redeem, and 
was therefore bound to convey the legal estate to 
him and deliver up the deeds, the costs of the suit 
to be paid by the defendant. 

The defendant appealed. 

Jessel, Q.C. and Nalder for the appellant. 

Southgate, Q.O. and ViUiers for the plaintiff. 

The following calfes were cited : — 

WicTcs V. Scrivens, 1 J. & H. 215 ; 

James v. Bion, 3 Swanst 234 j 
Smith V. (Breen, 1 Coll. 655 j 
Elisha V. Elisha, 1 Seton on Decrees 384, 465, 
475 ; # 

Cholmondeley v. Glinion, 2 J. & W. 134 ; 

Titley v. Davies, 2 Y. & C. C. C, 399 ; 

Henley v. Stone, 3 Beav. 355. 

The Lord Chancellor (Hatherley). — With 
regard to the point which has been argued upon the 
question of the position of mortgagor and mort- 
gagee, in a transaction of this character, the autho- 
rities have now completely settled w'hat the proper 
course to be taken upon the part of anybody in- 
terested Is, as to asserting his right to redeem, and 
tendering the money,. Of course, if the money is 
accepted it is carried a step further. Then, as far 
as his rights in equity are concerned, any person 
interested in the equity of redemption is entitled 
to redeem ; and when, being so entitled, he tenders 
the purchase-money, and whatever interest is due, 
to the mortgagee, he, having a part ifi that equity 
of redemption, is entitled to the delivery of the 
title-deeds, and to have a conveyance made to him 
of the property. In what form that conveyance 
shall be drawn depends upon the circumstances of 
the case. The casft of Smith v. Green, and the sub- 
sequent case referred to by Mr. Southgate of 
Elisha V. Elisha, show how that ought to be dealt 
with by the person who takes the conveyance and 
the deeds. Provision is made reserving any portion 
of the equity of redemption that he is not inte- 
rested in, giving those parties the opportunity at 
the proper time of coming themselves and redeem- 
ing by paying their portion of the debt. In making 
use of the phrase, “ when the proper time comes,’* 
I mean in the case of a tenant for life. I had to 
consider that point very expressly in the case of 
Wicks v. Scrivens. The tenant for life, having a 
conveyance, and having the deeds, cannot be re- 
deemed by those in remainder ; he retains the life 
estate, and when their turn comes for having pos- 
session of the estate they can then obtain a re- 
demption of that charge which the tenant for life 
so acquired. I think, therefore, looking to the 
position in which the court is now placed in this 
matter, and seeing that any person having an in- 
terest in the estate is entitled to a conveyance ; 
it is impossible, with regaM to the interest 
of the parties concerned in the property, to 
hold that there must necessarily be a Chancery 
suit in order to determine who the persons are 
who are entitled to the other parts of the 
equity of redemption! All that either the court or 
the mortgagee has td Attend to is, that the person 
tendering him the money has an interest, whatever 
it may m, in the equity of redemption. It would 
be very mischievous to mortgagees if the court were 
to hold that they were bound to inquire into the 
titles of all the persons Who hare got other interests 
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in tho equity of redemption ; or that they cannot 
ascertain that matter w thout a suit ; or, if they ac- 
'cepted their money without a suit, that it was at 
their peril, because they hare been constituted 
trustees for other parties. It would also involre 
mortgagors in a vast amount of litigation and costs, 
which would be entirely unnecessary in most cases. 
A mortgagee, though a trustee, when he is paid off 
(as in the case of Cholmondeley r. Clinton) by the 
right person, has a plain duty to perform. He is 
only a trustee in this sense, namely, for the persons 
interested in the equity of redemption. As far as 
the authorities have gone hitherto, he is not entitled 
to convey to a mere stranger to the estate. It ap- 
pears to me, as at present advised — and I say ‘‘as 
at present advised ^ because I am not aware of any 
express authority upon the poinb— that hejis only 
entitled to convey to some person having an interest 
in the estate, so long SB that person’s interest in the 
estate gives him a right to redeem. Then the mort- 
gagee has to discharge his duty fully by making a 
conveyance to the person tendering him tho money 
and handing him over ‘the deeds. As regards the 
form of the conveyance, I apprehend it should be 
drawn in such a manner as that there should be 
very little difficulty arising upon the subject after- 
wards. But still, I think it desirable that there 
should be expressed on the face of the conveyance a 
statement of some kind or other with reference to 
the exact position of the parties, and showing- that 
the perlon so redeeming, having only a partial inte- 
rest, is to hold subject to the rights as regards all 
the persons who hold other interests, of redeeming 
him. That 1 think should have been stated in the 
decree, and so far, it appears to me, that there must 
be a variation in tho decree. The point which, I con- 
fess, has given me most trouble in the case has been 
with reference to the costs of this defendant. The 
court always feels reluctant to depart in any way 
from the course which the case has taken in the 
court below with reference to the matter of costs; 
so much* so, that it is a well known rule of the court 
that if the decree is sought to be varied in respect 
of costs’ only, no appeal can lie. • In this case it 
seems to me that a grave question did arise in this 
respect. The mortgagee is told by the person who 
tenders him the mone> that he is the owner of a 
portion of the estate by contract, or that he has 
entered into a contract to purchase it. Of course the 
mortgagee is himself in considerable peril if he re- 
fuses. 1 am not saying whether he would or would 
not be entitled absolutely to refuse, but if he does 
so, and it turns out that the person tendering the 
money is entitled to redeem, then he loses all sub- 
sequent interest. It may turn out of course that 
the person who has entered into this contract may 
finally not be the owner of the estate, because the 
contract may go off, and the matter may never be 
completed. He has ground for asserting a right 
which I apprehend would entitle him to do what 
he did here (especially under the pressure which 
was put upon him by the threat of the mortgagee 
to sell), he is entitled to come and make a tender. 
But whether he is entitled to make a conveyance 
and to have a delivery up of the deeds until hjia .j 
title is completed, is 4uite another matter. I con- 
fess it appears to me,- upon the best, consideration 
th It I can give to the caiti that, although he is 
entitled to tender the money, and if he turns out 
ultimately to be the owner, as the owner he is 
entitled to demand a conveyance and a delivery up; 
of the deeds, yet 1 do not think he is in that con- 
dition that he can be said to have actually got ^e 
complete title which is neeessai^ to enable him to 
complete his purchase and perf^t it. It U that 
paft of the case -which has given ine the most 
anxiety. It does appew to me that this gentleman 
was premature in fflihg a bill to have the deeds 


delivered up to him or to have a conveyance made 
to him unless indeed he did so because the party 
had threatened to deliver tip the deeds to a third 
person. There is something to that effect said in the 
bill, but nothing verified. Further than that, when 
the bill was filed the defendant did what he was 
bound to do ; he undertook to do nothing whatever 
as to parting with the deeds until the whole matter 
was determined between the parties. The case of 
James v. Bion has been cited as an authority by tho 
appellants, who have put their case a great deal too 
high. It was cited to sh6w that a man is not bound 
to make this conveyance unless he has before him a 
clear account of who all the parties interested in the 
equity of redemption are. I do not tliink that the 
case of James v. Bion decided any such thing ; but 
it decided that he is entitled to require that of every 
man who is a stranger. The party says ; “ I am not 
bound to take your word that you are entitled ; I 
am not bound to part either with the deeds or with 
the property, or to accept the money from anybody 
who is a stranger to the estate ; 1 am not bound to 
transfer my mortgage; therefore you must do 
something to show me that you are the owner, and 
you must prove yourself to be the owner.” I think 
this gentleman is entitled to do that also; and, 
having taken the money, he is bound to hand over 
the deeds to the person who proves himself to be 
entitled. But, until that proof is made — by which 
I mean proof with reasonable certainty that nobody 
disputed it — he is not bound to hand them over. 
That was the point decided in the case in Swanston, 
where a person brought his suit, asserting that he 
was tho heir, and gave- prtmd Jade evidenco of it; 
and, upon the person claiming to be paid, the Lords 
Commissioners were asked for an issue to try 
whether he was the heir or not. But, on the re- 
hearing before the Lord Chancellor, the defendant 
in the issue, who was the plaintiff in the redemption 
suit, succeeded in showing that that was erroneous ; 
and, in the absence of any claim to the contrary, 
he made out a sufficiently prma fade case. So I 
say here, that the affidavit does satisfy me that a 
conveyance had been made to this gentleman, and 
his title by purchase was complete. But it was not 
so when the bill was filed ; because, when the bill 
was filed, be states that he entered into a contract. 
In paragraph 9 he says : “ The plaintiff has accepted 
the title to the said property, subject to the con- 
firmation of his said purchase by certain j^rsona 
appearing to bo beneficially interested therein, and 
alleged by the plaintiff to be necessary parties to 
the conveyance of tho said land to him.” Of course 
if persons who arc beneficially interested are supposed 
to be necessary parties to the coaveyance|, it is not 
a matter of conveyance, at least, not prima fade; 
they may be mortgagees, that would be a convey- 
ance, the mortgage having been paid off ; but if 
they are persons having an interest, as in the case 
of dower, any person having an interest over which 
the vendor had no control, the parting with which 
the vendor could not compel, in that case the title 
could not have been accepted in the vague manner 
in which it is described, and the conveyance 
would not have been complete. Therefore, I cer- 
tainly must hold that the mortgagor is not bound 
in that state of things, to convey, because the court 
would not force him, although be bad accepted the 
tender in its inchoate title, which might or might 
not be perfected, to make the conveyance, and haim 
over the deeds until such title had been perfect^ 
and until the purchaser, who himself tells you taa 
difilcalty, Iwid shown that that difficulty was clears 
up, and that he was therefore in a condition to makt 
the purchase. I tlunk, upon tlmt ground, I m 
hound to bold that the biU was filed prematureljr. 
Butt it s^eiis# that the hudioate title is seally noW: 

and made out, and is ripe for decision. 
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and that the decision ought to be in pursuance of 
every form of decree which I have consulted, that 
this gentleman now being entitled to a portion of 
the estate, having paid off the mortgage, is entitled 
to have the conveyance made and the title-deeds 
delivered up to him. I do not enter into the ques- 
tion suggested by Mr. Jcssel as to the possibility of 
its turning out upon a balance of account hereafter 
that there might be something due as regards the 

g urchase-money to the vendor, and to show that he 
as no right to have the^ estate conveyed at all. 
That is a matter which, it appears to me, ought not 
to be entered into, because if I were to enter into 
inquiries of that description, I should in effect be 
saying that there should be no conveyance in these 
matters without having a Chancery suit. The plain 
and simple rule is this : The mortgagee is some one 
who pays off some portion of the debt, which gives 
him a title ; and upon that being done, has handed 
over to him the deeds of conveyance, and he is the 
person to hold, subject to all equities. One point 
which has troubled me a great deal is with respect 
to the costs, especially as upon that point I differ 
from the judgment of the court below. Undoubtedly 
this gentleman asserted his rights, and they were 
asserted again at the bar, much higher than those 
which he could effectually maintain. He asserted 
the right to be the judge — to hold the deeds and to 
ftoldthe legal estate as trustee for all the various pur- 
chasers, as they should make out thei: titles to him. 
They were to come and show him their titles, and he was 
to be a sort of arbitrator or judge to determine what 
the state of their title was, and to hand over their 
portions of the money. That is putting it a great 
deal too high. Hut, nevertheless, it appears to me 
that I cannot lay too much stress upon that, con- 
sidering that in effect, the persons who came to him 
were not in a position to assert an immediate right 
to that which he now asks for, and which I hold 
him to be entitled to, as the Master of the Bolls did. 
He might be asserting a somewhat extravagant view 
of what his rights ultimately would be whenever 
the plaintiff's title should be complete, but wo do 
not find the defendant threatening any adverse 
steps. He simply says, he will hold the legal estate 
and deeds until all that is done, he does not threaten 
to part with the deeds or create any adverse title. 
That being the state of things, the matter might 
have been left until the plaintiff could complete his 
purchase. I confess, therefore, I think the decree as 
to the costs erroneous. Having to alter the decree 
upon a point which was discussed at the hearing, in 
directing that there should appear on the face of the 
conveyance the circumstance of this gentleman hold- 
ing all the property, only subject to the right of re- 
demption of the owner of that other portion of the 
property, I feel myself competent to say that this 
gentleman, like every other mortgagee, ought to 
have his costs. I throw aside the circumstances 
which Mr. Southgate has pressed upon me, but 
which, as he has urged them, I ought to notice. They 
amount to suspicion and no more. He calls my 
attention to this, that this gentleman became a 
transferee of the mortgage after the sale had taken 
place to Coleman and to this gentleman himself. He 
also calls my attention to the fact that he imme- 
diately gives notice of sale on becoming possessed of 
the nUSrtgagd, and tenders the money. Then, Mr. 
Southgate says he finds him afterwards setting 
up Coleman’s right in the shape of notice, 
and that he finds Coleman filing a bill; and 
after the filing of the bill, the mortgagee sup- 
porting Coleman. But 1 think that is open to 
the observations which were urged upon me by 
Mr. Jesse], namely, that no misconduct is alleged 
in the bill, so that this gentleman could not know 
what he has to meet. No such accusation being 
charged by the bill, no opportunity was given him 
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of offering an explanation. Although prima facie 
there are suspicious circumstances, they might have 
been cleared away for aught I know, if his attention 
had been directed to them, and he had been desired 
to answer the charge. Nothing of the sort appears 
in the bill. It is a plain simple bill saying that this 
gentleman is wrong in his law. To a certain extent 
no doubt he was wrong in his law, but I think the 
plaintiff has-been precipitate in taking the steps he 
has taken. I have no reason to believe that the 
plaintiff was contemplating any steps improper for 
him to take. It is simply raising two points, as to 
how much of the estate he has a right to redeem on 
perfecting his title through other persons. 1 think 
upon the whole, the proper decree to make, varying: 
that of the Master of the Rolls, is this : — First, tax 
the co8ts of the defendant Morris, and upon the 
plaintiff paying such costs, direct the conveyance as 
before, down to the words, “ direct him to convey 
the legal estate in the mortgaged premises in the 
plaintiff’s bill mentioned,” and after the word 
“mentioned” to introduce these words: “subject 
to tlie portion of the said premises in which the 
equity of redemption is vested in any other person 
than the plaintiff to such right or equity of redemp- 
tion.” That I think ought to be the form. Then 
the rest of it will run on as before directed, of course 
striking out the part which directs the defendant to 
pay the costs, of the suit. 

Villiers. — ^No costs of the appeal ? 

The Lord Chancellor. — No costs of the appeal. 

Villiers . — I presume we may add the costs to our 
security. 

The Lord Chancellor. — ^That affects other per- 
sons. I cannot do that. I have not got those parties 
before the Court. That would be making other 
parties who are not here, pay the costs. 

Villiers , — ^We have notice from the mortgagor. 

The Lord Chancellor. — I cannot charge a 
number of absents people with costs. 

Jessel . — ^We have paid the plaintiff’s taxed costs. 
1 think the order should go to direct the repayment 
of those costs to us. 

The Lord Chancellor. — Yes, there must be a 
repayment. 

Solicitors for the plaintiff, Gurney and Son Fumi- 
val’s-inn, H. T. Turner^ Maidenhead. 

Solicitors for the defendant, Coverdak and Co.^ 
Bedford-row. 


BOLLS COXJBT. 

lUoporUd by Hbnbt Psat. Esq., Barrister-at-Law. 

Feh. 9, 10, 11 , and 28. 

Jarratt v. Aldham. 

Settlement Aecuted under misaf>pr^msion—-BUl to set 
aside- '\bsequent confirmation— Lapse of time. 

A., a tenant in iailf immediately upon attaining the age 
of twenty-pne, in 1857, executed a disentailing desdy 
and resetti the estati^to the use of himself for lifsy 
with rema nder to the use of his first and'otner sons 
in tailmah\ with remainder to his brothers and sisters 
and their children in like mannerf with remainder over 
and with power for himself to jointure and charge 
portions, ]A. executed this settlement under the advice 
of a friend pf the family^ and in ignorance of its real 
^ecty thou jh it was read over to him by the family 
solicitor^ u^ prepared it. A, married in 1859, and 
dien execu^.a settlementf in which he recited the deed' 
of 1857, and exercised the powar to jointure and charge 
portions. 
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In 18C8 he fifed a bill to set aside the deed of 1857 
without prejudice to the jointure and portions surged 
by him on the occasion of his marriage : 

Ueldf that the settlement of 1869, in which A. conJU'med 
a portion of the deed qf 1857, operated as a confirma^ 
tion of the whole deed, 

Semble^ that independently of the coifirmationi the mere 
lapse of time would have barred A's title to rdief. 

The plaintiff attained the age of twenty>one on 
the 16th April 1857, and became entitled to con- 
siderable real estate in Yorkshire as tenant in tail. 
OiTthe following day he executed a disentailing deed 
affecting the greater part of the property, and ^ 
the 18th April 1867 he executed a settlement of the 
disentailed property, by which settlement the pro- 
perty was limited to the use of the plaintiff for life, 
with remainder to the use of his first and other sons 
in tail male, with semainder to the use of his 
brother John Jarratt for life, with remainder to the 
use of John Jarratt’s first and other sons in tail 
male, with remainder to the use of the plaintiff’s 
daughters in tail malejUwith remainder to his sisters 
and their children in like manner, with remainders 
over, and with power for the plaintiff to charge a 
jointure of 300/. a year, and'‘to raise 6000/. for por- 
tions for younger children. 

This settlement was executed by the advice of a 
friend of the family, and the plaintiff alleged that 
he executed it in ignorance of its real effect, of 
which he was not aware until he obtained possession 
of the deed in 1865. 

In 1850 the plaintiff married, and on that occasion 
he executed a settlement, in which, after reciting 
the settlement of the 18tli April, 1856, he exercised 
the power to jointure. 

The present bill was filed in 1868 against the 
trustees of the settlement of the 18th April 1857, 
and the remaindermen, for the purpose of setting 
aside the deed of re-settlement of the 18th April 
1857, without prejudice to the jointure. 

The circumstances under which the deed of 
re-settlement was executed and the evidence are 
fully examined in the judgment. ^ 

Sir Koundell Palmer, Q. C., Sir Richard Baggallay, 
Q. C., and Charles Hall, for the plaintiff, submitted 
that the plaintiff, having executed the deed under 
Influence and misapprehension, and without inde- 
pendent advice, Avas entitled to have it set aside. 
They cited 

Contts V. Ackworth, 21 L. T. Rep. (N. S. 224; 
L. Rep. 8 Eq. 558 ; 

Wollaston v. Tribe, 21 L. T. Rep. N. S. 449; 

L. Rep. 9 Eq. 44. 

Southgate, Q. C., and IV. W. Streeten appeared for 
the trustees of the settlement. 

Jessel, Q. C., and W. Pearson, for the persons 
interested in remainder, contended that this was the 
case of an ordinary family settlement not executed 
under undue influence, but with the advice of the 
family solicitor ; it was, therefore, not a case for 
setting aside the deed. Moreover, by executing the 
power to jointure the plaintiff had in effect coi^flrmed 
the settlement. They cited 

Hoghton v. Hoghton, 15 Beav. 278 ; 

Wright V. Varwrplanlt, 8 De G. M. & G. 133. 
SicKson V. Lombard, L. Rep. 1 E. and 1. 314. 

Sir Richard Baggallay, Q. C., was heard in reply, 

Feb. 23.— Lord RoMiLLt.— This is^a bill which is 
filed for this purpose : It prays “ that the indenture 
of re-settlement of the 18th April 1867 maybe 
declared not to be binding on the plaiptiff without 
prejudice to the jointure and portions charged by 
the plaintiff on the occasion of his marriage as 
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aforesaid.” That is very peculiar. It does not 
seek to set aside the settlement absolutely, it only 
seeks to set it aside, without prejudice to- certain 
things done subsequently. The transaction itself 
took place in the year 1867, just after the 
plaintiff attained his age of twenty-one years. It 
was a general settlement of all his affairs. I think 
upon reading the whole of the evidence, without 
going into the exact details of it, it is quite clear 
that the plaintiff himself exercised very little judg- 
ment or wish in the matter. Mr. Denison, who was 
an old friend of the f^ily, thought it would 1^ 
right, it being necessary to do something with 
respect to the settlement of the affairs for the 
purpose of raising portions for his sisters, that the 
whole thing should be settled, and that the estate 
in question — an estate of about 2000/. a year- 
should be settled and be put out of the control of the 
plaintiff. Accordingly, I think from the best of all 
possible motives, Mr. Denison deriving no sort of 
benefit from it himself, he persuaded the plaintiff to 
allow him to arrange what should be done for the 
settlement of his affairs. Thereupon Mr. Denison 
went to Mr. Baxter, the family solicitor, and gave 
him instructions how to proceed. It is quite clear 
that the instructions proceeded from Mr. Denison ; 
that no communication took place with Mr. Jarratt 
beforehand ; and that it was not till subsequently 
that any communication passed between them. 
What took place is singular enough in other respects, 
for the settlement having been proposed to be made 
in one particular way by instructions to the con- 
veyancer, Mr. Denison thought it ought to be 
altered so as to make it in accordance with the will 
of Mr. Jarratt, from whom the property was derived. 
Accordingly ho gave instructions for such altera- 
tions ; and upon the evidence I cannot find the 
slightest trace that the plaintiff himself had any- 
thing to do with those alterations. When the 
matter came before the plaintiff I think he was 
made fully aware of it, that Mr. Baxter explained 
the whole matter to him, and that he volun- 
tarily executed the deed. I am convinced that 
ho did not understand the full effect of it at the 
time, and that he was controlled by the advice 
of the old family friend ; and if he had come 
within a reasonable time afterwards, and no steps 
had been taken subsequently, I do not sec how the 
deed could have been maintained. I think this 
court must in that case have directed the deed to be 
set aside. But the subsequent transactions give a 
totally different character to the whole case. The 
remarkable thing is that this bill is not filed till 
Jan. 1868, the transaction itself having taken place 
in 1857, that is to say, it is not filed until eleven 
years aherwards. In addition to that, most serious 
alterations took place, and one of the most serious 
alterations is this— that in 1859 he married a lady, 
and he made a settlement upon the marriage. It is 
very properly observed by the gentleman who ad- 
vised the plaintiff, Mr. Hall, who drew the bill and 
carefully so framed it, that the plaintiff offers to 
confirm everything which was entered into by that 
transaction. But 1 do not think that that is suffi- 
cient. In my opinion he has confirmed the whole 
of the transaction absolutely and indiscriminately, 
and he is not at liberty to say, “ I will adopt 
one part of it which I have adopted hitherto and 
will set aside the rest,” and it is not possible so 
to affirm it. What took place upon the plaintiff’s 
marriage was to this effect : He made a marriage 
settlement in 1869, by which, having reserved to 
himself a right of jointuring his wife to the extent 
of 8004 a year, and also portions for younger 
children in the sum of 60004 ; and having a ^wer of 
jointuring 2004 upon the rest of the property, ho 
{^ves that jointure to his wife, and ho also made 
provision for the younger children, At that time it 
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is quite clear that the matter was entered into upon 
the faith and upon the substance of the former set- 
tlement ; and without going into the evidence of Mr. 
Denison . and Mr. Baxter, every word of which I 
believe, though they are naturally disposed to do 
what they can to support the transaction in which 
they were the principal actors, the evidence of Mr. 
Dunn, the father of the lady, is conclusive, and it is 
impossible, I think, to get over it. Mr. Dunn says, 

I have a perfect recollection of what took place 
upon the treaty for the marriage. The plaintiff 
then told me that his estates were entailed, except 
an estate at Wallinglay, and that he was entitled to 
a life interest under the deed of entail, and that 
after his death the estate would go to his eldest son, 
and that the other children, if there were any, 
would be provided for. He also told me that he 
could settle 500/. a year on his wifer'for her life, and 
proposed to settle that sum on my daughter. Mr. 
Fisher, of Doncaster, acted as the solicitor of me 
and my daughter, in preparing the marriage settle- 
ment, and 1 clearly remember that the deeds, and 
all concerning them, had to be submitted to 
Messrs. Baxter and Co. for their approval on the 
part of the plaintiff. I and my daughter consented 
to the marriage, which was solemnised on the faith 
of the plaintiff’s representations, and on the faith 
that the settlement of the plaintiff’s estates was a 
valid and effectual settlement.” Mr. Fisher also 
gives evidence to the same effect. He goes into it 
very fully, and this paragraph is very material: 
“ I well remember that on the 28th Oct. 1859, the 
plaintiff saw me on the subject of his then approach- 
ing marriage with Miss Dunn, and wished me to 
see the deeds by which his property was settled as 
to his pow'^cr to create a jointure for his intended 
wife. The plaintiff told me that his deeds were 
with his solicitors, Messrs. Baxter and Co., of 
Doncaster, and he offered to give me a written au- 
thority to them to show me the deeds.” He does 
give them a written authority, which was produced, 
and they showed him the deeds of settlement ; then 
three days afterwards he explains to the plaintiff 
and Mr. Dunn what the powers were which he had 
under the settlement ; and thereupon he draws the 
marriage settlement. It is very true that the plain- 
tiff only proposed to ajffirm certain of the transac- 
tions ; but I am of opinion that this amounts to an 
absolute and complete confirmation of the settle- 
ment, when he knew what the matter was. In the 
case of Milner v. Zoref Harwood (18 Ves. 259], Lord 
Fldon expressly held that where a person confirmed 
a portion of a deed, it operated as a confirmation of 
the whole transaction ; and in that case the settlor 
said nothing about it, but merely confirmed a part 
of the transaction. I am of opinion that the pre- 
sent case must be treated in the same manner, and 
that-it is impossible for the plaintiff to say that he 
did not know of the effect of the transaction until 
1865, when he got the deeds into his possession, 
because it is obvious that it was perfectly well 
known to him at the time of his marriage in 1869. 
It IS true that he had a sister married, who may 
have some interest under this settlement. It is not 
sworn that this marriage took place expressly upon 
the faith of the settlement, but it is to be observed 
that the^ marriage took place subsequently, and that 
various interests have arisen under it. My opinion 
is that, regarding the whole of the transaction, the 
plaintiff cannot, after the acts on his part, now 
come here to set aside the settlement. The result 
is that I must dismiss the bill, but I abaU not give 
any costs except to the trustees. 

Solicitors for the plaintiff, Bo&dy P^efcs, and 
Sidgwickj for /Safe, Shipiiicmt Seddon^ and Sale. Man- 
chester. 

^licitor for the defendants, R, Baxter^ icr Baxter 
^d Co,f Doncaster. 
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Tueedayt Feb. 15. 

Swift v. WjsnAan. 

Husband and 'wife — Settlement of ’wife's property’-^ 
Divorce equivalent to death of husband. 

By a marriage settlement the wife's property was vested 
in trustees upon trust Jor the separate use of the wife 
during the joint lives of the husband and wife, with 
remainder for the children of the marriage, and in 
default of children, if her husband should die in her 
lifetime, for the wife absolutely. 

The wife obtained a decree for dissolution of the mar- 
riage, of which there was no issue : 

Held, that the wife was absolutely entitled to the trust 
fund, and that it must be paid over to her. 

This was a suit instituted by a Mrs. Swift against 
the trustees of her marriage settlement for the pur- 
pose of obtaining a declaration that she was abso- 
lutely entitled to the trusj; fund under the following 
circumstances. 

The plaintiff was marrie^n Oct. 1843, at which 
date she was an infant. In contemplation of the 
marriage articles of agreement for a settlement 
were entered into, by which it was agreed the hus- 
band should pay the sum of 1000/. to the trustees 
of the settlement, and should insure his life in their 
names in the further sum of 1000/. ; and it was 
thereby provided that these sums and also certain 
property to which the plaintiff was entitled under 
her father’s will should be settled for the separate 
use of the plaintiff during the joint lives of her- 
self and her husband, with remainder to the sur- 
vivor for life, with-remainder to the children of the 
marriage ; and if there Should be no children, then, 
if her husband should die in her lifetime, upon 
trust for the plaintiff absolutely. 

The plaintiff attained her age of twenty-one in 
March 1846, and a settlement of the property to 
which she was entitled under her father’s will was 
then executed in accordance with the articles, but 
the husband did not pay over to the trustees the 
sum of 1000/., nor' did he insure his life in accord- 
ance with the articles, and no property of his was 
subject to the provisions of the settlement. 

There was no issue of the marriage ; and in 1854 
the plaintiff’s husband deserted her and went to 
Australia, where he married another woman. There- 
upon the plaintiff instituted a suit in the Divorce 
Court against her husband for dissolution of the 
marriage, and on the 15 th Feb. 1868 she obtained a 
decree nisi for dissolution of the marriage on account 
of adultery and bigamy. On the 3rd Nov. follow- 
ing the decree became absolute. 

The Divorce Court having no power to deal with 
the settlement in consequence of there having been 
no issue, the plaintiff filed the present bill praying 
that it might be declared that she was absolutely 
entitled to the trust fund, and that the same might 
be paid over to her. 

Roxburgh, Q. C. and T. A. Roberts, for the plaintiff, 
submitted that the dissolution of the marriage had 
the saQie effect as the death of the husband, and 
that, therefore, as there were no children, the trust 
property belonged to the wife absolutely. They 
cited 

Wells V. Malbonl 6 L,‘T. Rw. N. S. 89 / 31 Beav. 48 j 
Willdmson y, Gibson, 16 L. T. Rep. N. S. 733 ; 

L. Rep. 4 Eq. 162. 

BardoweU appeared for the trustees. 

C. Bowwtd, for the husband, cited 
Milford Y. Milford, L. Rep. 1 P. & D. 715. 

Lord RoiaLLT, without calling for a reply, said 
that it was trident that the husband had no iate- 
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rest in the trust fund, and that as there was no issue 
of the marriage, a decree must be made in the 
terms of the bill. The trustees would have their 
oosts out of the fund. 

Solicitor for the plaintiff, H, FT. HohertSy for 
a, Woofy Worcester. 

Solicitors for the other parties, J, T, Fry j Sharpey 
FarkerSy and Pritchard. 


Saturdayy Feb. 19. 

JU The Freehold Land and Brickmahino Com- 
pany ; Ex parte Massey. 

Company — Winding-up — EiUof costs — Solicitor's lien — 
Liquidator's remunej'ation — Priority — 23 ^ 24 Viet, 
c. 127, s. 28. , 

In the winding-up of a company the costs of the petition 
are the first charge on the estatCy and next to them 
come the costs of the winding-up^ including the bill of 
costs of the solicitor ssmployed, which bill of costs 
must be paid before any payment is made by way of 
remuneration to the official liquidator. 

This was a petition by Mr. Massey, a solicitor, 
praying that he might be declared entitled to a 
charge under the 28th section of 23 & 24 Viet. c. 127, 
on the assets of the above-named company under 
the following circumstances. 

In Oct. 18GG, John Clarke Kent, a shareholder in 
the company, filed a bill against the company, the 
directors- and the promoters, seeking to have his 
name removed from the register of shareholders, and 
to have the money which he had paid in respect of 
his shares returned, on the ground of fraudulent 
misrepresentation and suppression of facts. In thii^ 
suit of Kent v. The Freehold Land and Brickmakin^ 
Company y Wood, V. C., made a decree in favour of 
the plaintiff, 17 L. T. Rep. N. S. 77 ; L. Rep. 4 Eq. 
588, which, however, was reversed on appeal by Lord 
Cairns, L. Rep. 3 Ch. 493. 

The company had been ordered to be wound-up 
before the appeal was heard ; an(> after the appeal 
had been decided against Kent, he paid 400/. to the 
official liquidator in compromise of an action which 
the latter had commenced against him to enforce 
payment of certain calls which had been made on 
his shares. 

Mr. Massey claimed a charge for his costs of the 
suit on the amount so recovered or preserved in the 
suit under the 28th section of 23 & 24 Viet. c. 127, 
and he also claimed a lien on all the sums obtained 
in the winding-up for his costs of the winding-up. 

The assets of tne company were not sufficient for 
the payment of the solicitor’s costs, and of the 
official liquidator’s remuneration. 

Mr. Massey had ceased to act as solicitor for the 
official liquidator. 

The 28th sect, of 23 & 24 Viet. c. 127, is in the 
following words : 

In every case in which an attorney or solicitor shall he 
employed to prosecute or defend any suit, matter, or pro- 
ceedingr in any court of justice, it shall bo lawful for the 
court or judm before whom any such suit, matter, or pro- 
ceoding has been heard, or shful be depending, to declare 
such attorney or solicitor entitled to a charge upon the 
property recovered or preserved, and upon such dedaration 
being made such attorney or solicitor shall have a charge 
upon and against, and a right to payment out of the pro- 
perty, of whatsoever nature, tenure, or kind the same may 
Be, which shall have been recovered tor preserved throtwh 
the instrumentality of any such attorney or solioitori for 
the taxed costs, charges, and expenses of or in reference to 
■Such matter or proceeding s and it shall be lawful- for Such 
court or judge to make such order or orders for taxation of, 
and for raising and payment of sudi costs, charges, and ex- 
penses out of the said property as to such court or judge 
ahall appear just and proper) and all convey wees and acts 
done to defeat, or which shall operate to defeat, such dhaxge 
or right, shall, unless made to a bona )lde purchaser tor 
value without notice, be absolutely void and of no effect as 
against such chaige or right. Provided always that no stwh 


order shall be made by any such court or judge in any 
in which the right to recover payment of such costs, 
charges, and expenses is barred by any statute of limita- 
tions. 

Jessely Q. C. and D. Holmes appeared in support of 
the summons. 

Hoxbvrghy Q. C. and Jonesy for the official liqui- 
dator, contended that after payment of the solicitor’s 
costs out of pocket, the surplus should be divided 
between him and the liquidator, as the assets had 
been recovered by their joint exertions. The fol- 
lowing case was referred to ; 

lie Audley Hall Cotton Spinning Conmamyy 
L. Rep. 6, Eq. 245. 

Lord Romilly. — ^In winding-np petitions the 
petitioner is entitled to have his costs paid first ; 
they are the first charge on the estate, and next 
to them come the costs of the winding-up including 
the bill of costs df the solicitor employed. The bill 
of costs must, therefore, be paid before anything is 
paid by way of remuneration to the official liqui- 
dator. The present petition is, however, quite un- 
necessary, as the petitioner might by application in 
chambers have obtained an order for payment of 
his bill of costs. I will, therefore, make no order on 
the petition. 

Solicitors for the petitioner, Stuart and Massey. 

Solicitor for the official liquidator, A. J. Cox. 


L eh. 20 and 28. 

Re Bayley’s Settlement, 

Settlement — Construction — “ Younger sons Festing— 

Period for ascertainment of class. 

Bya marriage settlement certain real estate was limited 
to the use of the wije Jor life with remainder to the use 
of all and every the son and sons {other than and except 
an eldest or only son) and daughter and daughters of the 
.marriage in equal shares as tenants in commony and to 
the heirs of their respective bodies issuing. And it 
was thereby provided that in case any suck youngw 
son or sons should become an eldest or only son before 
he or they should attain the age of twenty-one years 
then the share or shares of such younger son or sons so 
becoming an eldest or only son as aforesaid should go 
over to the others or other of the said younger son or 
sonSy daughter or daughtersy as tenants in commony and 
to the heirs of their respective bodies issuing... 

The second son of the marriage beqame the eldest and only 
son, and obtained the family estate after he attained 
the age of twenty-one, but before the period of dis- 
tribution : 

* Held, that the period of distribution was the time Jor 
ascertaining the class to participate, and that the 
second son was excluded from participating as a 
, younger son 

Windham v. Graham, 1 Russ. 331, examined and ex- 
plained. 

This was a petition for payment out of court of a 
fund paid in under the Trustee Relief Act. 

Upon the marriage of James Bayley, the younger, 
with Elizabeth Franklin, in the year 1812, two 
settlements were executed, one of which comprised 
the real estate of the Husband, and the other the 
real estate of the wife. By the former settlement^ 
the husband’s real estate was settled on him for life, 
with remainder, subject to a limitation to secure a 
jointure for the wife, to the use of the first and 
other sons of the marriage in tail male. By the 
second settlement^ which recited the former Mttle- 
ment, and was expressed to be made in considMa* 
tion of it, the wife’s real estate was limited, subject* 
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to an annuity, to the use of the wife for life, with re- 
mainder “ to the use of all and every the son and 
sons (other than and except an eldest or only son) 
and daughter and daughters of the body of the said 
James Bay ley,- the younger, on the body of the said 
Elizabeth Franklin to be begotten, in equal shares 
as tenants in common, if more than ouei and to the 
heirs of their respective bodies issuing. And if any 
one or more such younger son or sons, or daughter 
or daughters, shall depart this life and there shall be 
failure of issue of his or their body or respective 
bodies, or in case any such younger son or sons shall 
become an eldest or only son before he or they 
shall attain the age of twenty-one years, then as 
well as to the original share or shares of such 
younger son or sons, daughter or daughters, who 
shall so die, oi whose issue shall so fail, and of such 
younger son or sons so becoming an eldest or only 
son as aforesaid, as to the share or shares which 
shall survive or accrue to any speh younger son or 
sons, daughter or daughters, or to their or any of 
their issue by the decease or failure of any other the 
said younger son or sons, daughter or daughters, or 
by any other younger son or sons becoming an 
eldest or only son before he or they shall attain the 
age of twenty-one years, to the use of the survivor 
or others or other of the said younger son or sons, 
daughter or daughters, to be divided between or 
among them, if more than one, as tenants in common, 
and to the heirs of their respective boJies issuing ; 
and if all such younger son or sons, daughter or 
daughters, save one, shall die without issue, or in 
case all such younger son or sons, save one, shall 
become an eldest or only son, or if there shall be 
but one such younger son or daughter, then as to 
the entirety of the said hereditaments and premises 
to the use of such remaining, or such one* or only 
younger son, or such only daughter, and the heirs 
of his or her body issuing, and in case there shall 
be no younger son or daughter of the said J ames 
Bayley the younger on the body of the said Eliza- 
beth Franklin begotten, or being such they and 
every of them shall depart this life, and there shall 
be failure of issue of their respective bodies, then 
in default of such issue to the use of the only or 
eldest son and child of the said J ames Bayley the 
younger by the said Elizabeth Franklin, and the 
heirs of his body issuing.” 

The husband died in 1842. There were several 
children of the marriage, and the eldest son, Edward, 
became tenant in tail on his father’s death of pro- 
perty comprised in the first settlement. 

Edward Bayley died in Jan. 1859 without issue, 
and without having executed a disentailing deed. 
One brother, John Salmon Bayley, and two sisters 
survived him. On the death of Edward Bayley, 
John Salmon Bayley, who attained twenty-one in 
1852, became tenant in tail of his father’s estate, 
and he died in March 1859, leaving an infant eon, 
who is the present tenant in tail of the property 
comprised in the first settlement. 

Mrs. Bayley died on the 30th Sept., 1867 ; part of 
her real estate had been sold under a power of sale 
contained in the settlement, and the proceeds of 
sale had been paid into court. A petition was now 
presented by the two daughters for the payment of 
the fund out of court, and the question to be decided 
was whether the present tenant in tail of the hus- 
band’s estate was entitled to share in the fund, or 
whether his father, John (Salmon Bayley had become 
an eldest son within the meaning of the settlement, 
so as to preclude his issue from sharing in the fund. 

Q.C. and WieJems^ in support of the peti- 
tion, submitted that the second son had become 
an eldest son within the meaning of the settlement, 
as he took his father’s estate ; that he and his issue 
were therefore excluded from sbar)|ag in the fund, 


which they submitted must go to the petitioners 
in equal shares. They cited 

Lord Teynham v. Wehh. 2 Ves. Sen. 198 ; 

Ellison V. Thomas, 7 L. T. Itep. N.S. ^ ; 1 D. 

J. & Sm. 18 ; 

Collingxvood v. Stanhope, L. Bep. 4 E. & I. App.[43. 

Sir Richard Baggallay, Q.C. and Charles Hall for 
the infant tenant in tail, contended that the second 
son not having become an eldest or only son before 
he attained the age of twenty-one, he was not ex- 
cluded by terms of the settlement, which must be 
construed strictly, from sharing in the fund. They 
cited 

Windham v. Graham, 1 Buss. 331 ; 

Heneage v. Hxinloke, 2 Atk. 456. 

Jessel, Q. C. was heard in reply. 

% 

Feb. 28i— Lord Bomilly read the words of the 
settlement, as above set forth, and stated the facts 
of the case and continuedi: — The question to be 
determined is, vrhether John Salmon Bayley was 
one of the younger sons within the words of the 
limitation, and whether his estate is entitled to share 
in the property. It is argued that he was a younger 
son within the limitation for this reason, because in 
the words I have read he is to forfeit it if he becomes 
an eldest son before attaining twenty-one, <rhich he 
did not do. It was suggested that this sx)ecifics the 
only case in which he is to lose it, that in every 
other case he must take it, and that it is a case of 
Expressio unius est exclusio alterius, and the case of 
Windham v. Graham (svp.), is cited for the purpose 
of establishing that proposition. But, after con- 
sidering the whole of the cases and rules of 
court upon the subject, I am of opinion that the 
argument cannot prevail, and that under the proper 
construction of this limitation, in the events which 
have happened, John Salmon Bayley took no 
interest in this property. The state of the authori- 
ties is somewhat singular in this respect. It is in 
fact a contest between two principles of law — that 
of the vesting at*the time of the birth of the child, 
and that of ascertaining who are the class at the 
period of distribution. The rule is quite settled 
that when an estate is given to a person, and, after 
his death, to his children, those children take vested 
interests from time to time as they are born. But 
here the estate is given to younger children, and the 
cases seem to establish that that means the children 
who do not take the family estate. I am of opinion 
that the rule is quite established, that the period of 
distribution is the time when the class is to be 
ascertained in these cases of younger children, and 
in the present case the period of distribution was 
the death of the mother, who died in 1867. John 
Salmon Bayley was not then in existence, and I am 
of opinion that he cannot be considered as a member 
of the class to be ascertained at that period. I think 
the cases cited to me are very strong on that point. 
WindUiain v. Graham (sup.), seems to be a case 
which was decided the other way; but I think, 
upon examining that case, that the distinction 
taken by Mr. Jessel is a correct one, and that 
Windham v. Graham, does not affect the rule 
at all. I repeat again that it has always been a 
contest between the two rules of the vesting of the 
estate and the period iq^hen the class is to be ascer- 
tained. In Windffiam v. Graham there were two> 
funds,. 4000/. and 60001^; and the Master of the 
Bolls (Lord Gifford) determined that with respect 
to one of those sums there could be no question, 
because the words of the settlement were distinct 
and positive that it should become a vested interest 
on birth and treated specially. Lord Gifford con- 
sidered that this indication of what was to be done 
with respect to the sum of 4000/. was a clue to show 
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what the intention was with respect to the 6000J., 
and that they must both go in the same way. There- 
fore he determined that the rule of vesting applied 
in that case, and not the period of distribution. Of 
course it is admitted, in all these cases, that the 
settlor or the testator, whichever it is, can fix the 
time if he pleases, and give directions exactly as he 
likes ; and any directions given by him will control 
the rule of law upon the subject. It is, therefore, 
really a question of intention. In Windham v. Graham 
Lord Gifford determined that the intention was 
showq by the words which were used in the direc- 
tion for the vesting of the property. In this case 
I think that the intention to be gathered from the 
settlement is the other way. I think that the rule 
of construction is the same whether in a will or a 
settlement. I do not think there is any difference. 
I admit there might be some distinction if it were 
an executoi'y settlemeAt, as in the singular case^Mr. 
Hall referred to, in w'hich articles of settlement 
were executed on the same day ; but tliere is no 
question of that sort upon the present occasion, and 
I am of opinion that upon the true construction of 
the settlement, in the events which have happened, 
d ohn Salmon Bayley had ceased to be a member of 
the class to take, and that, therefore, the peti- 
tioners, the two daughters, are entitled to have the 
maternal estate. The costs of all parties will come 
out of the estate. 

Solicitors for the petitioners, Gregory, RotoeJiffes, 
and Rawle. 

Solicitors for the respondents, Clarke, Woodcock, 
and Hyland, 

V.O. MALINS* COURT. 

Reported by Q, T. Edwards and G. I. F. Cooke. Esqrs., 
Barristors-at-Law. 

Tuesday, Jan. 11. 

Ashton v. Blackshaw 

Bankrupt— Bills of Sale Act (17 18 17c/. c. 86)— 

Married woman— Separa{p estate. 

A husband in 18G8, a^ter marriage, assigned his house- 
hold funiitui'e to a trustee for his wife. The deed of 
assignment was never registered under the Bills of 
Sale Act ; the husband was adjudged a bankrupt in 
18G9, and the assignee under the banh'vptcy took 
possession of the furniture. Upon motion by the wife 
to restrain such assignee from disposing of the furni- 
ture : 

Held, that inasmuch as the Bills of Sale Act provided 
that property could not be taken out of the. order and 
disposition of a bankrupt, except by bill of sale regis- 
tered under the Act, the assignee in bankruptcy was 
entitled. 

This was a motion for an injunction to restrain an 
assignee in bankruptcy from removing or disposing 
of certain household furniture and effects under the 
following circumstances. The plaintiff, Annabella 
Ashton, who sued by her next friend, was married 
to her husband, Thomas Ashton, on the 17th July 
1862, at which time there was standing in the name 
of her brorther, Daniel Love, as her trustee, a sum 
of 600/. Consols. In 1863, this sum was lent to 
Thomas Ashton upon the understanding that all 
his household furniture and o^ects should be 
assigned by him for the separate use of his wife. 
It appeared by evidence in the case that after this 
payment had boon made the plaintiff frequently 
urged her husband to carry out his agreement in 
this respect, and two years after the payment — viz., 
on the 3rd April 1868; Thomas Ashton executed a 
deed poll, by which in consideratiouMif love and 
affection he assigned to Frederick Clayton as 
trustee for the plaintiff all his household furniture 


Blackshaw. [V.C. M. 

I and effects, which were described as being placed in 
P. Clayton’s possession by the delivery of a chair 
in the place of all the chattels assigned. This deed 
was prepared by an auctioneer, and did not contain 
many of the legal phrases usually inserted in 
similar documents. There was no mention of sepa- 
rate use in the trust declared in favour of the wife. 
Steps were taken to register this deed as a bill of 
sale in the Court of Queen’s Bench, but the regis- 
tration had never been effected, inasmuch as Thomas 
Ashton was inaccurately described in the deed. 

Thomas Ashton executed a deed of composition 
with his creditors in Dec. 1868, and on the 21st Oct. 
1860 he was adjudicated a bankrupt on his own peti- 
tion, and the defendant, John Blackshaw', was ap- 
pointed creditors’ assignee under the bankruptcy. 
On the 18th Dec. Blackshiw took possession of the 
furniture, and threatened to sell it for the benefit 
of Ashton’s creditors. 

The suit was instituted against Blackshaw, the 
assignee in bankruptcy, the plaintiff’s husband, 
Thomas Ashton, and her trustee, Frederick Clayton, 
and the bill prayed for a rectification of the settle- 
ment, so far as might be necessary, for the purpose 
of creating thereby a binding trust of the furniture 
and effects for the separate use of the plaintiff, in 
accordance with the object and intention with 
which such deed was executed, and that in the 
mean time John Blackshaw might be restrained 
from removing or disposing of the said household 
furniture and effects. 

Upon the motion for an injunction being made, it 
was arranged between the parties that the motion 
should be taken as the hearing of the cause. 

Cotton, Q.C. and Hastings, for the plaintiff, sub- 
mitted that the object of the parties had been to 
create by the deed of April 1868 a trust in favour of 
the plaintiff, and that if such intention was not 
effectually carried out, the failure had occurred by 
the common mistake of all parties, and the deed 
ought to be altered and to be made to agree with 
the parol agreement, by which a valid trust had' 
been created. The goods which had been taken 
were not in the order and disposition of the bank- 
rupt, but in the possession of the wife. 

Simmons v. EO, wards, 16 Mee. & W. 838 ; 

Jarman v. WooUoton, 3 T. R. 61^; 

Ex parte Massey, 2 Mont. & A. 173, 

Glasse, Q. C. and Haddan for the defendant. — 
It was intended that the deed should operate as a 
bill of sale, and as it did not come within the excep- 
tions in the 7th section of the Act, it must be regis- 
tered as a bill of sale in the manner prescribed by 
the Act. The deed was void against the assignee 
both at law and equity. 

Fowler v. Foster, 5 Jur. N. S. 99. 

Cotton, Q. C. in reply, cited 

Stanf-Jicldv. Ciibitt, 2 De G. & J. 226; 

Badger v. Shaw, 1 L. T. Rep. N. S. 323, 

The Vice- Chancellor. —This was originally a 
motion by the wife of a man who had become a 
bankrupt, to prevent his assignees taking possession 
of certain furniture which had become, by certain 
transactions mentioned in the bill, the property of 
the wife. The plaintiff, Annabella Ashton, being 
entitled to a sum of 500A to her separate use, mar- 
ried in 1862, and in 1866 this sum was sold by her 
trustees, and advanced to her husband. This ad- 
vance was made upon a contract by the husband, 
that he would secure to the separate use of his wife 
all bis household furniture and effects. No sett^ 
ment was executed till 1868, but it was sworn by the- 
wife that she constantly urged her husband to miwe 
a settlement, and the deed of the 3rd Ajuil 1868, by 
which the agreement was ultimately carried out^ 
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was an inartificial document, prepared by an auc- 
tioneer, and the words “separate use " were not used 
in the trnst for the plaintiff. If there were no other 
objection to the document but this, I am clearly of 
opinion that the wife would be entitled to have the 
settlement rectified. It has been arranged that this 
motion shall be treated as the hearing of the cause, 
nnd the only question is as to the effect of the Bills 
of Sale Act. Before that Act it was not necessarily 
assumed that a man in possession of household fur- 
niture was the owner of it. If the possession of the 
goods was in accordance with the provisions of the 
deed, the order and disposition clause in the Bank- 
ruptcy Act did not apply. For example— if the 
assignment was made for a loan to bo repaid at the 
expiration of a year, and the mortgagor was to have 
possession of the goods until default was made, if 
the mortgagor became bankrupt within the year, 
the clause had no application. If, however, the 
bankruptcy took place after the expiration of the 
year, the goods, if in the reputed ownership of the 
mortgagor, could be taken by the. assignees in bank- 
ruptcy. [The Vice*Chancell(>r referred to Clark v. 
Crotvns^aWf 3 B. & Ad. 804.] Now, how did the 
Act affect this? [The Vice-Chancellor read 
the preamble and the first section of the 
Act. J The M’ords of the first section imply 
that the deed should be good if registered, 
provided that the possession was in accord- 
ance with the title. To take the ?ase which 
I have before supposed of a mortgage made for a 
loan to be repaid at the end of a year, the bill of 
sale, if registered, would protect the goods if the 
possession was in accordance with the title in the 
same way as a bill of sale before the Act. But if, 
as in Stansjidd v. Cuhitt (jsup.), the possession and 
right were inconsistent, the law was the same as 
before the Act. In Stansfield v. Cuhitt there was an 
assignment out and out ; and when the assignee has 
a right to take x> 08 scs 8 ion, and allows the assignor 
to remain in possession, there is no alteration in the 
law. ^ The policy of the Act was that there must be 
a registration in all cases in which the assignor re- 
mained in possession. A person knowing the 
assignor to be owner, was entitled to assume that 
the property remained the same until the possession 
was changed, unless a bill of sale was registered. 
The Act was intended to include all cases not ex- 
pressly excluded, and as this is a purchase of fur- 
niture by a wife with her separate property, regis- 
tration was therefore necessary in this case. It was 
not -a marriage settlement, and was therefore not 
protected. I take the transaction as being in reality 
s purchase for the benefit of the wife, and the assign- 
ment as being intended for her benefit, so that the 
possession was in accordance with the deed. Before 
the Act the bill of sale would have been good, inas- 
much as the possession was consistent with the 
^ title; and if registered it would have been good under 
the Act, but not being registered, it was absolutely 
T®, Against assignees in bankruptcy. The bill 
fails, and must be dismissed with costs. 

Solicitors: Harper^ Broad^ and Manby : Weeka 
and Son, 


Friday^ March 26. 

♦ Loboubt V. Hooklet. 

Practico^ Coata-^Pititwn — Tenant for l\fe. 

Upon a petition by a tenant for life for the payment to 
her of the ^ income of a fund in court under an 
administration mit, the costs of all parties were 
ordered to he paid out of corpus. ' 

A ^tator, bv his will, devised and bequeathed 
all his real and personal estate and stock in trade 
to trustee in trust for investment in the public j 


B Times Assurancb Company. [V.C. J. 

funds or Government securities, and to pay the 
income of the investments to his sister (since 
deceased) for her life, and after her death to pay 
the same for the maintenance of Eliza Longuet 
until she attained the age of twenty-one years, and 
upon her attaining that age, in trust to pay to her 
for her separate use and benefit all the principal 
money and stock so to be -invested, and after her 
decease to pay the same to her children in equal 
shares. In 1836 a suit was instituted, on the equity 
side of the Court of Exchequer, for the administra- 
tion of the testator’s estate, and the usual inquiries 
were directed. A petition was presented by Eliza 
Longuet, then Mrs. Vallentin, for the payment to 
her during her life of the income of a fund which 
had been found due- to the testator’s estate, and 
which was then standing in trust in the cause, and 
also asking that the costs of all proper parties to 
the petition might be payable out of the corpus 
instead of Uhe income. 

F. H. Coltf for the petitioner, cited 
Scrivener v. Smith, L. Bep. 8 Eq. 310, 

F. Waller and Ince for different respondents. 

The Vicb-Chancelloh made the order as prayed, 
and was of opinion that it was a proper case for the 
costs to come out of the corpus. 

Solicitor, J. Jones, 


V. C. JAMES’S COURT. 

Reported by Hon. Robebt Botleb. BarriHter-at-Law. 

Monday, Feb, 14. 

Be The Times Assurance Company. 

Assurance company — Amalgamation— Novation of con- 
tract. 

The deed of settlement of Company T. provided that the 
company might be dissolved by resolution duly passed 
and confirmed, a^d that upon dissolution the imme- 
diate liabilities should be discharged, and if possible an 
undertaking obtained from another assurance company 
to pay the future claims, and that so much of the funds 
of Company T. as should be agreed upon to be suffi- 
cient to enable the other compamy to comply with the 
undertaking, should be transferred to the other com- 
pany. 

In 1 852 a life policy was effected with Company T., the 
business of which was in 1867 transferred to Company 
A., in consideration of 9600/., Company A. under- 
taking the liabilities of Company T., and to indemnify 
them. Company T. was afterwards dissolved, the 
money was paid, and the T. policies were handed over. 
The. policy-holder paid premiums to, took receipts from, 
and in 1863 accepted a bonus from Company A. 

In 1807 the policy-holder assigned his policy to the peti- 
tioner as a policy in Company T., “ now amalgamated 
with Company A.” In 1869 the life dropped. 

Held, that there had been a complete novation of contract 
with Company A., and the petition to wind-up Com- 
pany T. was dismissed. 

This was a petition on the part of Joseph Nun- 
neley to have the above-named company wound-up. 

The company was incorporated under the 7 & 8 
Viet. c. 110, and by the deed of incorporation pro- 
visions were mhde for dissolving the company upon 
resolutions being passed and confirmed at extra- 
ordinary general meetings to that effect; and it 
was further provided that immediately upon the 
dissolution of the company the directors should, out 
of the funds and propertv of the company, satisfy 
all immediate claims, and should make over thefr 
business and liabilities to the directors of some 
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other assurance company who would be willing to of Appeal. In this case the petitioner claims under 
give an undertaking to satisfy all demands which an assignment of a policy assigned to him expfessly 
might be made on the Times Company. On the as a policy “ in the Times Assurance Society, now 
10th Dec. 1852 Charles Christie insured his life for amalgamated with the Albert.** lie took the 


2001., by two policies of 100/. each. 

On the 21st Jan. 1857, ah agreement was 
entered into by the agents of the Times and 
Albert Assurance Companies, by which, in con- 
sideration of the sum of 9500/. to be paid by the 
Albert to the Times Company before the 23rd Feb. 
1857, and in consideration of the Albert taking upon 
itself to become responsible for the payment of the 
liabilities of the Times Company, and of the-dircctors 
of the Albert indemnifying the Times Company, 
it was agreed that the Times Company should 
transfer and make over the business and all the 
benefits and goodwill thereof to the Albert. That 
within thirty days the Times should give to the 
Albert the names of fts agents and policy-holders. 
That the Albert should be at liberty to . advertise 
. the transfer of the business and to give the policy- 
holders notice thereof, and that the Times should 
give notice to the policy-holders to pay the pre- 
miums to the Albert. 

On the completion of that agreement the books 
and docunients belonging to tlie Times Company 
were transferred to the Albert. 

By a deed dated the 4th March 1857 the Times 
policies were assigned over in trust for the Albert, 
and at the^ same time notices were sent by the 
Times Company to their policy-holders, informing 
them of the transfer, and of the fact of the amalga- 
mation of the Times Company with the Albert. 
The secretary of the Albert also wrote informing 
tbem that the Albert had undertaken all liabilities 
with respect to the policies issued by the Times 
office. 

In 18G3 the Albert declared a bonus, and sent 
circulars to the policy-holders therein, giving them 
notice of it, and requesting their signature as to the 
application of the money. This circular was headed 
“ Albert Life Assurance Company,” and was to he 
returned to the secretary of the Albert. Christie 
signed the circular, and directed the payment of 
the bonus to be made to himself, which was accord- 
ingly done. Christie also received receipts for his 
premiums from the manager of the Albert. 

On the IGth Dec. 18G7 Christie assigned his two 
policies of assurance to Joseph Nunneley, stating 
them to be policies in the Times Assurance Com- 
pany, now amalgamated with the Albert. 

On the 11th Aug. 1869 a petition was presented 
to wind-up the Albert. On the 13th Aug. 1869 
Christie died ; and on the 17th Sept, following the 
order w’as made to wind-up the Albert. 

0. Morgan, Q.C., and M. Vookson, for the peti- 
tioner, submitted that this case was on the same 
footing as that of *The FamUy Endowment Society, 
21 L. T. Rep. N. S. 775, They cited also 

)Vinter v. Janes, 4 M, & Cr. 101. 

Roxburgh, Q. C., and J, N. Higgins, for the Times 
Company, referred to Re the Waterloo Life Assurance 
Company, Carr’s case, 33 Bear. 542, but were not 
called upon. 

A«y, Q. C., and Whitehouse, for the Albert Com- 
pany and their liquidators. 

Ety, Q. C., and Smithett, for opposing shareholders 
of the Times, who had not been served. 

Williams’s case, 1 H. A M. 672. 

The Viob-Chanobllob. — I am of opinion that 
this case is in many important respects substantially 
different^ from that of the Family Endowment 
Society, in which I made an order for winding-up , 
the society, which order was affirmed by the Coart I 


assignment with an intimation that the policy wa» 
merely at that time a contract (which had not 
ripened into a claim) with a society which amalga- 
mated with another. Then, when we look to what 
took place at the time of the amalgamation, which 
was as far back as the year 1857 — nearly thirteen 
years before the presentation of this petition — we 
find that the circumstances were these. The policy 
of the petitioner (I shall consider it as his policy) 
was a policy by which the Times office undertook, 
in consideration of his paying to the directors of 
that society an annual sum or premium, that the 
assets of that company should, subject to the pro- 
visions of their deed of settlement, be liable, on the 
death of the life assured, to pay a certain speci- 
fied sum. There was a condition that there 
should be a premium paid to the directors of 
that society. No premium since that year has 
ever been paid to any directors of that society. 
Possibly that circumstance having arisen through 
default, if it were a default, or through a wrong, if 
were a wrong, of the society itself in not having it 
directors or officers to receive it, would give the per- 
sons who held the policy a right of action against 
the company which by its own act had prevented 
the person assured from complying with the terma 
of the policy. That is by the way. But the society 
also in its deed of settlement had a provision of 
which I must hold that every person who contracted 
with the society had knowledge ; just as if every 
word of that deed of settlement had been written 
in extenso into the policy of assurance itself. In that 
w.ay the person effecting the assurance had distinct 
notice that the company was to be dissolved in a 
certain manner, and under certain circumstances, 
and the assets divided ; that is to say, that the com- 
pany, if it should be minded to dissolve, should call 
two general meetings for that purpose, and upon 
the passing of a resolution to that effect at the con- 
firmation meeting, the comp.any should be dissolved. 
Then every creditor who had a present demand 
capable of being paid or satisfied, must have the 
amount paid or satisfied. With regard to outstand- 
ing liabilities which might or might not ripen into 
claims which were contingent upon the policies 
being kept up, and of course expectant on the drop- 
ping of Jives, it was expressly provided that the 
directors were, if possible, to procure from some 
other company an undertaking to pay and satisfy 
the liabilities, and then having made their terms, 
and paid whatever the assets would allow to that 
other company to enable them to comply with their 
undertaking, they were then to be dissolved and the 
business concluded, and all existing assets divided 
aiyongst the shareholders. That was the position 
in which the person who had effected the policy 
placed himself in regard to the society. It seems to 
me that this may have been a very foolish thing for 
him to do ; but I suppose persons would assume, if 
auy company were selected to take the business and 
assets of their company it would bo one that was 
solvent and respectable, and it would bo done 
honestly and bona Jide ; and if it were done honestly 
and bona fide, there does not seem to be any ^b- 
stantial objection to it. Of course if a better office 
took the liablity, it would be difficult to say that thgr© 
was anything which would be injurious to theinterests 
of the policy-holders. Nor must we try theprudenw 
of eutm a provision as that by the light which ia 
now thrown retrospectively upon it by the f^t. 
the Albert, eleven years afterwards, having fauea» 
One must take it that the provision in the original 
deed of settlement, at the time it was made, wa» 
intended to be a prorision for the transfer to a bonA 


200-voi, XXII., n.a.-SEPORTS. THE LAW TIMES. 


[April 9, 1870. 


V.C. J.] 

Jide and substantial office. If it were otherwise, I 
suppose this court would hare power enough to 
prevent the transfer to any sham office, or the doing 
of anything which was not honest and substantial. 
That being so, the policy-holder, at all events, was 
in this position, when there was a choice given to 
him as to whether he would take the security of the 
Albert ; he might either have taken the security 
or refused if. If he refused it, he might have 
enforced soch claim as he might have at that time 
against the Times office for their breach of contract 
with him. But then the Albert and the Times both 
write to the policy-holders and say, “We have made 
arrangements,” not, as has been pressed upon me, 
arrangements for the amalgamation of the two 
companies. There was no fraudulent representation 
there. What they have done is, they have said, 
“ We have made arrangements for the amalgama- 
tion of the businesses of the two companies, that is 
to say, the business of the Times Life Assurance 
Company has been amalgamated with the Albert 
Life Assurance Company, No. 11, Waterloo-place, 
Pall Mall, at which place the united business will 
be conducted henceforth.” That was, in truth, the 
nature of the transaction. One office was taking a 
small business of a small assurance office having the 
benefit of the existing policies and contracts of 
that office. Then the Times say to the policy-holders, 
“The united business will be conducted henceforth 
under the title of the Albert and Times Life Assur- 
ance and Guarantee Company, which company is now 
responsible for the sum assured under your life 
policy ; and we have the satisfaction of adding that 
the Albert Life Assurance Company has been estab- 
lished nearly twenty years, and that by the amal- 
gamation therewith of the business of the Times 
Life Assurance and Guarantee Company consider- 
ably increased security is afforded to the policy- 
holders of the latter.” That is to say, not that 
you have got the security of the Albert in addi- 
tion to the security of the Times w’hich is to 
continue liable, notwithstanding that provision in 
the deed of settlement ; but you have got the 
security of a much better office, of an older one and 
larger one. Then the Albert say, “ we shall be 
happy to make the usual endorsement upon your 
policy on your forwarding the same to this office.” 
The endorsement appears not to have been made, 
but following this the policy-holder goes and pays — 
not to the directors of the Tinoes Company, or any 
persons whom he could have supposed to Iwj directors 
of the old Times office ; but to the directors of the 
company who were carrying on the amalga- 
mated business— the premiums on the policy, 
which premiums are accepted by that company. It 
appears to me, if the case were reversed, upon that 
alone if he had been minded to say, “ I am not a 
creditor of the Times which is an insolvent concern ; 
I am a creditor of the Albert,” that the Albert 
would not have had a shadow of a defence to stlch 
a claim on behalf of the policy-holder with whom 
they had so dealt. Beyond that there is this : The 
policies were policies with participation in profits, 
that is to say, participation in profits of the Times 
Office. Then there comes a time when it is 
arranged there shall be a participation in the profits 
of the amalgamated company, the one with the new 
name which the Albert has taken ; then a circular 
is sent to every policy-holder giving an account 
of the bonus or prpfit on the policies, and in 
wliat way he may have it — either in addition to 
the amount assured, in present payment, or in 
reducing the amount of premiums. Accompanying 
that, there is a document containing a very full 
account of what the society is. The one I have 
before me was issued in the year 1863, biy; they are 
all in the same form. It gives an account of what 
the office is, “ The Albert Medical and Family En- 


[V.C. J. 

dowment Life Assurance Company, established 
1838 ; ” there is the chief oflice, the city office, the 
officers, trustees, directors, and so on. Then there is 
the “ position, business, and progress ” of the com- 
pany ; the assets exceed so much ; th subscribed 
capital exceeds so much ; the annual ncome is so 
much ; and then “ the directors beg leave to submit 
to the proprietors a statement of business for the 
year 18G1,” and so on. Then they give an account 
of what the whole business of the society has been, 
what the profit has been, and the mode in which 
the proportion of that profit is to be distributed 
between the policy-holders of the whole company, 
entirely excluding therefore any possibility of a 
notion on behalf of the policy-holder that when he 
received this circular and the intimation that a 
bonus had been allotted to him, it possibly might 
be a bonus upon the business of the Albert kept 
entirely separate and distin6t from the old Times 
Life Assurance and Guarantee Company. It is 
quite manifest from this that there was one 
business of the office, which was carrying on the 
amalgamated business wdth the other amalgamated 
businesses. Then there is an offer made to this 
policy-holder. Ho accepts that offer, and does, upon 
the footing of the transfer of the business to the 
Albert, accept a share— it is a small one it is true — 
but he does upon two occasions, except a share of 
the profits of the Albert Company as being a person 
assured with the Albert. After that, 1 am of 
opinion that there is, in this case, a complete 
novation. The Albert has told the policy- 
holder, “ w’e treat you as a policy-holder of ours.” 
He accepts the position of being a policy- 
holder of the Albert, and after so many years 
it seems to mo that it would be very oppres- 
sive upon the shareholders of the other company if 
I were compelled to come to a different conclusion 
in the case of a person who, with his eyes open, has 
really dealt with the Albert as the office which was 
to pay him the amount of his policy when it 
became payable. I believe in a case somewhat 
similar to this, Vice-Chancellor Malins came to 
a like conclusion, distinguishing the case of a 
policy-holder from that of the petitioner in The 
Fwnihf Endoicment case, who was an annuitant, on 
the ground that there had been payment of pre- 
miums, and so on. 

J'rij '. — It was the case of Re National Provincial 
TAje Assurance Society (V.C.M., 28 Jan. 1870). 

The Vice-Chancellor.— I do not know whether 
there was any bonus in that case. Therefore it would 
have been sufficient for me to have rested my judg- 
ment entirely upon the fact that the same point in 
substance Imd been decided by a co-ordinate branch 
of the courb, from which it would not be seemly for 
me to differ unless that decision had been reversed 
by a superior tribunal ; but I have thought it right 
to go into t^is case at full length, and] to give my 
reasons wh A if it had come before me in the first 
instance, I imould not have differed from the judg- 
ment of the learned Vice-Chancellor. Independently 
of that, I slfould have come to the' conclusion that 
I have, and therefore I must dismiss the petition. 

Roxburgh ^sked for his costs. 

The VicbtChancellos said the petition must be 
dismissed W(Uh costs as to the Times. 

Fry asked for his costs. He said that consider- 
able doubt fisted as to whether there were seven 
members of |the Times in existence. If so, winding- 
up would b^ impossible. 

The Vioal^HANCRLLOR refused to give any costs 
to the shar^olders not served, and directed the 
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Albert liquidators to take their costs out of their 
own fund. 

Solicitors: Burton^ Yeates, and //a)7, agents for 
W. and A. F. Morgan, Birmingham ; Edwards and 
Edwards; Lewis, Munns, and Co.; Kingsford and 
Dorman. 

Friday, Feh. 18. 

Walker v. Walker. 

Practice — Revivor and supplement — Infant horn since 
decree — Necessary party — Omission to make infant a 
party — Supplemental order nunc pro tunc — 15 ^ 16 
Viet. c. 80, s. 52. 

After a decree had been made in an administration suit 
an injant was born, who soon after his birth became 
interested in possession in the estates, but was over- 
looked in the subsequent proceedings. A sale having 
been made and approved, upon investigation of the 
title the omission was discovered: 

Held, that it was not necessary to revive the suit; but a 
supplemental order was made that the proceedings 
should be of the same force and effect as if the infant 
had been made a party immediatdy after his birth. 

This was a suit to administer the trusts of the will 
of Nicholas Walker, who died in 1850. 

By his will the testator gave and devised all his 
real and personal estate to his brother John and his 
nephew Wainman Holmes, the younger, upon trust, 
after the death of his widow Elizabeth, as to one 
moiety, for the children of his brother John in equal 
shares, and as to the other moiety for the children 
of his sister Ann, wife of Wainman Holmes the 
elder in equal shares. 

The testator died on the 2nd Aug. 1850. 

The bill was filed on the 5th Feb. 1859, by two of 
the children of Ann Holmes, four infant children of 
John Walker, and one born since the death of the 
testator, against John Walker, Wainman Holmes the 
younger, Elizabeth Walker, and Wainman Hjolmes 
the elder, and Ann, his wife. 

On the 19th Feb. 1859 a decree was made, direct- 
ing the usual accounts and inqdiries, and on the 
8th Aug. 1859 the chief clerk made a certificate. 

On the 27th Aug. 1859 another infant child of 
John Walker was born ; but he was overlooked in 
the subsequent proceedings in the suit. 

On the I2th March 1800, on further consideration, 
the real estate was ordered to be sold. Under this 
order several sales w^re made, and at length one 
was made, which was confirmed on the 23rd Dec. 
1809. On investigation of the title in this last 
instance the omission of the infant from the pro- 
ceedings in the suit was discovered. 

Wickens, for the plaintiffs, now moved for a sup- * 
plcmental order, making the infant a party nunc pro 
tunc. He cited Morgan’s Chancery Acts and Orders, 
4th edit. p. 213, note (2), and the authorities there 
referred to. 

Fry, Q.C. (amicus curice) referred to ' 

Oriffm V. Morgan, L. ^p. 4 Ch. 351. 

The Vice-Chancellor at first thought an order ' 
of revivor would be necessary, but finally held other- 
wise, and made a supplemental order, to the effecti 
that, the court being of opinion that the direction 
contained in the order dated the 12th March 1860, 
and the sales thereunder, were for the benefit of the 
infant, ordered that the said order, and the in- 
quiries and accounts thereby directed, and the pro- 
ceedings thereunder, be earned on and prosecuted as 
against the infant, and be of the same force and 
effect as if he had been made a party to the suit 
immediately alter his birth. * 

Solicitors : Paterson, Snow, aAd Burney. 


Friday, Feh. 18. 

Wilson v. Wilson. 

Practice — Revivor and supplement — Death of one of 
two plaintiffs-— Revivor unnecessary. 

Piaintiffs claiming to he respectively tenant for life and 
tenant in remainder in fee, of one third of the en- 
tirety of an estate, filed a bill against a defendant who 
chimed the entirety, to restrain the cutting of timber. 
The tenant for life died : 

Held, that it ivas not necessary to revive the suit, and 
that the surviving plaintiff was competent to continue 
the suit alone. 

This was a motion by a defendant, Thomas Wilson, 
to dismiss the bill for want of prosecution. 

The bill was filed by Sarah Wilson, as tenant for 
life, and the llev. Benjamin Powett, as tenant in 
remainder in fee of certain real estate, against 
Thomas Wilson, and parties claiming to be in- 
terested in the other two-thirds of the estate under 
the same title as the plaintiffs, praying that Thomas 
Wilson might be restrained from cutting timber. 

Thomas Wilson claimed to be owner in fee of the 
entirety of the real estate. 

The injunction was moved for, and ordered to 
stand to the hearing on the defendant’s under- 
taking. 

On the 13th Aug. 1868, the defendant, Wilson, 
put in an answer. 

In March 1860 the plaintiff Sarah Wilson died, 
and in November a summons was taken out to 
adjourn the time within which to file replication or 
give notice of motion for decree ; but nothing had 
been done notwithstanding numerous applications 
on the part of the defendant, the plaintiff alleging 
that the suit was abated. 

Fry, Q. C., for the defendant Thomas Wilson, sup- 
ported the motion. 

Notth, for the plaintiff, contended that the suit 
had abated and was defective, and cited 

DanielTs Ch. Practice, 4th edit. 755; 

Adamson v, Hall, T. «fc R. 258 ; 

Chichester v. Hunter, 3 Beav. 491 ; 

Robinson v. Norton, 10 Beav. 484 ; 

Hinde v. Morton, 2 H. & M. 368 ; 

Here the timber has been cut, and part of the 
proceeds must bo paid to the personal representa- 
tives of the deceased tenant for life. 

The Vice-Chancellor, after referring to the 
statements in the bill, said he was of opinion that 
revivor was wholly unnecessary ; and that the 
plaintiff was quite competent to have gone on with 
the suit. 

The usual order was made that the bill be dis- 
missed for want of prosecution unless notice of 
motion were given, or the cause set down, or replica- 
tion filed within one month ; the plaintiff to pay the 
costs. 

Solicitors: Sharp and Vllithorne; Paterson and 
Co., for Strother and Son, Killinghall. 
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Bbwdley (No. 2) 

IBlection |3et(tton0. 

Beportcd by F. O. Crump, Esq., Barrister-at>Law. 

THE BOBOUGH OF BEWDLEY (No. 2) (a.) 

Thursday, April 29, 1869. 

(Before Blackbubk, J.) 

Register — Jurisdiction of revising barrister — Notice of 
objection — Express decision — 6 ^ 7 Viet, c, 18, $. 98. 

Ry sect. 98 ojf G 7 Viet. c. IS, poufer was given to 
election committees to inquire into and decide the 
right to vote of any person who, being upon the register 
of voters in force at the time of such election, shall 
have tendered his vote at such election, or not 
being upon such register, shall have tendered his 
vote at such election, in case the name of such 
person shall have been specially retained upon suck 
register, or inserted therein, or expunged or omitted 
therefrom, by the express decision of the revising 
barrister tvho shall have revised the list of voters 
from which such register shall have been formed: 

Held, that the intention of the Legislature was that where 
a matter of fact has been fairly raised before the 
revising barrister, and the revising barrister has heard 
it, and come to an express decision upon it, then his 
decision may be revietved by an election committee — 
noto an election judge — in order to see that injustice 
has not been done. 

A revising barrister decided that a notice of objection 
was bad when it was good : 

Held, that this was an express decision reviewable by the 
election judge, and giving him jurisdiction to inquire 
whether the vote of the person objected to was good or 
bad. 

The principal decision in this matter is reported 
19 L. T. Rep. N. S. 076. 

Stephen, Q. C., Chandos Leigh, and Sturge appeared 
for the petitioner ; 

Giffard, Q. C. and Poland iot the respondent. 

Blackbukn, j. — I must take this case as a mixed 
question of law and fact, in order to see what tho 
jurisdiction is. First of all, the Act of rarlianient 
originally establishing the register of voters, and 
requiring the revision before the barrister, made the 
register conclusive at the time of the election ; the 
returning officer must go by the registration, and 
the registration alone, at the time of the election ; 
but there was some doubt as to the extent to which 
an Election Committee of tho House of Commons 
might think that they should look into it ; it was, 
uo doubt, part of tho scheme of the revision that 
points of law' might be reserved for the Court of 
Common Pleas ; and the decision of the Court of 
Common Pleas upon those points of law was made 
final. Questions of fact tuere was no appeal upon 
at all unless it it was to an election committee. 
Then the Act of the G & 7 Viet., c. 18, s. 98 (which 
is the one now in force), after reciting the doubts, 
says that *• It shall and may be lawful for any such 
committee” (and now the election judges stand in the 
place of the committee) “ to^nquire into and decide 
upon the right to vote of any person who, being 
upon the register of yoters in force at the time of 
such election, shall have voted in such election, or, 
not being upon such register, shall have tendered 
his vote at such election,, in case the name of sucH 
person shall have been socially retained upon such 

(a.) •ms second judraent in the matter of this petition 
yea inadvertently omitted, and being of some importance it 
is here inserted. 
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register, or inserted therein, or expunged, or omitted 
therefrom by the express decision of the revising 
barrister who shall have revised the list of voters 
from which such register shall have been formed ; 
and also that it shall and may be lawful for such 
committee to inquire into and decide upon the right 
to vote of any person who, being upon such register, 
shall have voted in such election, so far as the 
same may be disputed on the ground of legal inca- 
pacity at the time of his voting under and by virtue 
of any statute now or hereafter to be in force, or on 
the ground of any legal incapacity at the time of 
his voting which may have arisen subsequently to 
the expiration of the time allowed for making out 
the list of voters from which the register of votera 
in force, at the time of such election shall have been 
formed. There were some other provisions relating 
to other matters. Now I consider the effect of that 
to be, that inasmuch as on matters of law there was 
an appeal to the Court of Common Pleas, yet upon 
matters of fact the decision of the revising barrister 
would be final, and it was not a matter that ho 
could send to the Court of Common Pleas.” Sup- 
posing, for example, tho barrister had taken some 
peculiar view of the evidence, and had found that 
houses w'cre of the value of 10/. when most men would 
not have thought they were of the value of 5/., or had 
held that houses were of the value of 10/, W'hen most 
men thought they were of the value of lo/., such 
matters as that ho could not have sent to the Court 
of Common Pleas. I think what the Legislature 
had in view was, that where a matter of "fact has 
been fairly raised before the revising barrister, and 
the revising barrister has heard it, and come to an 
express decision upon it, then his decision may be 
reviewed by the election committee in order to see 
that' injustice has not been done. Now, in the pre- 
sent case, it comes with a rather peculiar sort of ex- 
press decisioj). The first case coming before tho revis- 
ing barrister, the case of Chiilingworth being upon tho 
overseers’ list, would have stood upon the overseers’ 
list without any decision of tl)e revising barrister 
at all, unless somebody properly objected to it. If 
anybody properly objected to it, then the revising 
barrister w'ould have to hear the evidence upon both 
sides, and to come to an express decision upon tho 
merits. As w'as right and proper, it was first neces- 
sary to see that there was an objection, and that 
there was a notice of objection which was good, and 
consequently tho revising barrister should have 
inquired into the merits of the case. The revising 
barrister after hearing and •onsidering it came to a 
conclusion which I must treat as an erroneous con- 
clusion, considering myself, as the superior autho- 
rity, to be right, and the revising barrister wrong j 
he decided that the notice of objection was bad 
when, in fact, it was good. Then the first question 
is, is that retaining his name by “ an express de- 
cision ? ” If the barrister had been right in saying 
that the notice of objection was bad, the name could 
not have been removed from the list at all ; but 
when he, upon this preliminary point, decides that 
he will not enter into the merits at all, and erro- 
neously decides so, when he ought to have entered 
into them, I thinje we must consider it as ** an 
express decision” retaining the name, and conse- 
quently enabling me to enter into the merits. It 
would not follow from that, that Chillingworth’a 
was a bad vote, and should have been struck oS, 
but onljr that 1 have the jurisdiction to inquire 
whether it was a good vote or not. Then after this 
had been decided, and after it had been stated that 
a great many names would depend upon this decision, 
and that the objections were the same, I find upon the 
facts before me (and 1 must take a view of the matter 
which is forpaed upon the facts), that in fact in ea^ 
case where the form of the notice of objection was 
actually the same, the objection to it would arise, the 
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same infirmity, if it had been an infirmity, in the 
notice of objection. I come to the conclusion that the 
barrister having had his attention called to the fact 
that there were many such notices to the same pur- 
pose, it would have been neither respectful nor use- 
ful to attempt to argue against the decision ho had 
already come to ; and, consequently, the two advo- 
cates did say, “ There is no use contesting this fur- 
ther, and it will govern a good many cases.” I come 
to the conclusion from the evidence that when the 
barrister was calling over the names, and when 
there was no objection made, he did not, in fact, 
know in which particular cases it was that no 
objection was brought forward, because there really 
was a notice of objection, but in the form of the one 
which he had already decided to be a nullity, and in 
which particular case the objection was not brought 
forward, because there was really no objection at all, 

I think it is very probable that if I had the revising 
barrister here he would say he acted upon that as- 
sumption. Had the revising barrister been called, 
and had he given his evidence half an hour after this 
had happened, and he had been asked whether 
James Baker’s name was one to which there 
had been really an objection, but which was not 
brought forward because it was in this defective 
form, and w’hether it was an objection which for 
some other reason was not a good one and was not 
brought forward, I feel little doubt that the revising 
barrister would have said, “ It is impossible for me 
to tell ; I know if the objection was in the same 
form as the other, they agreed not to bring the 
objection forward, because I had decided it'before 
but whether it applied to the particular case of 
James Baker or not I do not know ; if it did, they 
were quite right in not bringing it forward.” I 
have no doubt the revising barrister would have 
said so if his memory had been sufficient to have 
enabled him to do so. Now, coming to that conclu- 
sion, I have to see whether or not his not entering 
into the merits of James Baker’s case was in 
consequence of his express decision, that the notice 
of objection in Baker’s case was no objection at all, 
or whether it was not so to be considered. Well, I 
have stated the facts and the conclusion I have come 
to upon them. Therefore, in this case, I can como 
to no other conclusion than that it amounts in point 
of law to just the same as if it had been stated over 
again to him, and it had been said, “Sir, in James 
Baker’s case there is a notice of objection, and it is 
exactly the same as the other case, and 1 do not 
press it and the revising barrister had nodded his 
head and said, “ Very well.” Of course it would 
have saved some discussion and trouble now if it 
had then been specifically said, “ Well, then, sir, 
since you have so decided, it may be important at 
some future election, Rnd we will make a list of 
thirty or forty names which your decision in this 
case will govern and the barrister had said, “ Yes,” 
it would have saved time and trouble in the inquiiy 
now ; and in any future case that arises it may be 
well to do so. But I think thb substance and effect 
«is exactly the same as if it had been so said. Taking 
that to be so, I must take the decision in Chilling- 
worth’s case to be a decision which applies to govern 
the subsequent cases in which the point was exactly 
the same. What I now decide does not go further 
than this, that Baker’s case is one which waa in the 
overseer’s list, into the merits of which the b^rister 
by express decisiqn refused to enter, and it is now 
open to the petitioners to enter into the merits of the 
case to show that the name ought to^ have been 
struck- off by the revising barrister. If they make 
out their case, 1 will strike it out now ; if not, I will 
retain it. 


. Cockrell. [q. 

(Srommon Hato (ITourts* 

■ ' 

COURT OP aUEEN’S BENCH. 

Reported by T. W. Savmdxbs and J. Suoarr, Esqrs., 
Barrister8-at.Law. 

^ April, 30, 18G9, and Feb. 21, 1870. 

Francis r. Cockrell. 

Action — Negligence — Construction of stand on a race~ 
course — Liability of member of race committee who 
receives money for places on the stand — Implied 
warranty. 

The defendant acting on behalf of himself and 
several other persons interested in certain horse 
races entered into a contract with Messrs. F., 
by which Messrs. E., engaged to ertet and 
let to them a temporary stand for the accommodation 
of persons desiring to see the races. The defen- 
dant, on behalf of himself and his colleagues, all 
- acting gratuitously, received a sum oj money, which 
was appropriated to the race fund, from each 
person who used a place on the stand. Messrs. E. 
were competent and proper persons to be employed to 
erect the stand, but it was in fact, though unknown to 
the defendant, negligently erected by Messrs. E., and 
fell and in fared the plaintiff who had paid for admis- 
sion to the stand, and was on it at the time it fell. 

Held that the defendant, by receiving money from the 
plaintiff as the price of his admission to the stand, 
entered into a contract with the plaintiff by which he 
impliedly warranted that due care had been used in 
the construction of the stand by the persons employed 
to erect it as well as by himself { and therefore that 
the defendant was liable for the injury sustained by 
the plaintiff owing to the negligent construction of the 
stand by Messrs. E. 

Hcdhead v. Midland Railway Company, 20 L. T, 
Hep. N. S. G28, commented upon. 

This was a special case stated by consent of the 
parties given at the trial before Mellor, JJ., at the 
Gloucester Assizes, on the 16th August 18G7, when 
a verdict was entered for the plaintiff, subject to the 
opinion of the court on the following facts, as 
found by the arbitrator. 

This action is brought to recover compensation in 
damages for injuries sustained by the plaintiff from 
the falling of a grand stand which had been erected 
to enable persons to view the stceplechaaes at 
Cheltenham whilst he was upon it for that purpose 
on the 13th April 186G. 

Steeplechases have been holdeu at Cheltenham 
annually for many years on the 13th and 14th April, 
The steeplechases for the year 1866 were got up, 
managed, and conducted as those of former years 
had been. 

There was no formal election or appointment of a 
committee. Meetings were held for the purposes of 
the steeplechases, and any subscriber to the race 
fund or any person interested in the steeplechases 
was eligible to attend them, but the same gentle- 
men usually attend the meeting each year. 

The followiiig gentlemen usually attended the 
meetings for the steeplechases of 1866, namely, Sir 
Alexander Ramsay, Hugh Darby Owen, P. F. 
Durham, Benyon Barton, Price Lewis, James 
Rossiter, William Robert Holman, William Smart 
Davies, Frederick Jacobs, and the defendant (who 
is a saddler), who has for many years resided and 
carried on business in Cheltenham, and also William 
Barnett and Charles Scott, since deceased. 

A Mr. Jacobs acted as honorary secretary, as he 
had done in former years. He was paid as usual 
a fixed siun for bis outlay. 

He first started the meetings for the ywr 
The meetings were holden sometimes at his verbal . 
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and at others by his written request to some or al 
of the gentlemen who usually attend them. 

The first meeting for the year 186G was holden as 
usual about a month or six weeks before the time 
of the steeplechases. 

It took as usual about a month or six weeks to 
get up the steeplechases. 

At each meeting, and there were several before 
the steeplechases took place in 1866, one of the 
members, always Sir Alexander Bamsay when he 
was present, was voted to the chair. 

The defendant was a subscriber to the 'Steeple* 
chases, and attended all the meetings of the com 
mittee for that year except one. 

At one of the meetings the day was fixed when 
the races should be holden for 1866, and the prizes 
which should be and were given to the winners 
were determined upon. Sir Alexander Bamsay, 
Lord Fitzhardinge, Lord Tredegar, the Earl of 
Coventry, Col. Berkely, Mr. Calmore, Mr. Price 
Lewis, Capt. Durham, and other gentlemen (not in- 
cluding the defendant), were invited to act as 
stewards, and they did so act. A judge to deter- 
mine the winners of the races was appointed, and 
certain of the gentlemen present were requested to 
see to various parts of the grounds and to under- 
take various duties in the getting-up, carrying out, 
and conducting the steeplechases, which they did. 

A fund was formed for the holding of these 
steeplechases, called the race fund, which consisted 
of the subscriptions of any person that thought 
proper to subscribe, the receipts from the various 
Stands and booths permitted to be erected on the 
course, and for the carriages permitted to enter and 
stand thereon, the money received from the sale of 
the cards of the races, and the surplus remaining 
from the previous year. 

The race fund was deposited in a bank, in the 
names of the defendant. Sir Alex. Bamsay and 
Capt. Calmore. The latter never attended any of 
the meetings for the year 1866. He was absent, 
and gave authority to the bank to pay the cheques 
signed by the defendant and Sir Alex. Bamsay, 
which the bank did. 

There was a surplus from the fund of the pre- 
vious year applicable to the race fund for 1866. 

At one of the meetings for 1866 the copyright of 
the cards of the steeplechases "was authorised to be 
sold by auction, and it was so sold, and the proceeds 
were added to the race fund. Printed cards stating 
that they were published by authority were issued 
and sold by the purchasers of the copyright to 
persons attending the steeplechases. 

The ground for various booths was let under the 
directions of gentlemen attending the meetings to 
persons who applied for the same, and the amounts 
received for such letting were, added to the fund. ■ 

The fund was applied by the gentlemen attending 
the meetings to the expenses incidental to getting 
up, managing, and holding the steeplechases, the 
cost pf the erection of stands, the payment of the 
ground-rent for the course, and the prizes for the 
winners. 

The gentlemen who attended the meetings and 
acted' as aforesaid did so gratuitously, as also did 
the defendant. 

A meeting was holden at the Queen’s Hotel in 
the month of March 1866. Several of the gentle- 
men who usually -attended were present, and the 
defendant being one, Sir Alex. Bamsay was moved 
into and took the chair. It was discussed whether 
they could have a grand stand, and in the discussion 
the then state of the race fund, and the probable 
future takings were considered, and it was decided 
that they could have it. The defendant was pre- 
sent and took part in the discussion. When it was 
decided to have a stand the chairman was desired 
to request .the defendant to order it, as usual, with 


COCKBBLL. [Q. B. 

certain modifications, as hereinafter mentioned, 
then determined upon ; and he did so request the 
defendant, and the defendant agreed to order it. It 
was also determined in like manner that the public 
should be admitted to the grand stand and paddock 
in front upon paying as theretofore 5s. each person, 
and the defendant was requested to let the refresh- 
ment room under the grand stand, and manage and 
superintend the taking of this admission money; 
and he agreed to do so and did. 

The defendant had been for several of the previous 
years in like manner requested to perform the like 
duties, and had performed them. 

The grand stand, for many of the previous years, 
had been erected by Messrs. Eassie, of Gloucester, 
architects and builders, and none of those had ever 
been found insufficient or improper. 

Messrs. Eassie are very experienced and com- 
petent and proper per8on8'*^to be employed by the 
gentlemen attending the meeting, or by the defen- 
dant in and about the erecting of a sufficient, safe, 
secure, and .proper grand stand for the purpose re- 
quired. 

The defendant, after being so requested as afore- 
said, went to Messrs. Eassie^ and told them that it 
was determined to have a grand stand as usual, 
with certain modifications, as hereinafter mentioned, 
and asked them to submit their offer in writing. 

Messrs. Eassie caused to be written and sent a 
letter, of which the following is a copy : — 

Hi(;h Orchard Works. 

London Offices, 19, Great Geurge-street, 

• Westminster, S.W. 

Gloucester, March 2Cth, 1866. 

The Secretary of the Steeplechase Committee, Cheltenham, 

Dear Sir, — We hereby offer to erect a race stand for next 
month's meeting, of same size ns usually hired by you of us 
at previous meetings, but with weighing and other rooms, 
modified as arranged with Mr. Cockrell, last year. We 
enrage to hand same over for your use on the Saturday pre- 
ceding the race, if desired, or two clear days from first race 
day, providing we get notice by return of post of the accept- 
ance of our tender. Price will be 661. lOs. (i)ayable within- 
a week after races) subject to a deduction of 61., our general 
donation to the genei^ fund. The fittings to comprise 
de.sks in weighing room, and judge’s box, as before. Yours 
truly, W. Eassik and Co. 

The ring fence to' be hurdles, and provided hy yourself, as 
usual. 

This offer was accepted at one of the meetings at 
which the defendant was present and acted, and 
Messrs. Eassie erected a grand stand upon the course 
rented by the gentlemen attending the meetings at 
a part determined upon at one of the meetings, with 
the modifications referred to under the terms of the 
before mentioned letter, and the ring fence of 
hurdles was provided by the direction of the gentle- 
men attending one of the meetings. 

The grand stand so erected was built of timber, 
with a refreshment bar at the bottom, on the ground, 
and a part a\>ove raised over the refreshment bar for 
persons to stand or sit to seo the steeplechases, and 
which was reached by steps from the ground. There 
were also in it a steward’s box, weighing room, and 
other conveniences. 

It was erected upon the ground enclosed by the 
ring fence of hurdles aforesaid. This ring fence in- 
cluded a piece of ground between the front of the 
grand stand and the course, where persons could 
also stand and see the steeplechases, and it also in- 
cluded the betting ring and saddling paddock. It was 
erected about the same spot as the stand of 1865, and 
n a similar manner to that stand at which no acci- 
dent occurred. 

No person was employed by the gentlemen 
attending the meeting, or the defendant, to 
survey the stand after it was so erected, nor did 
they or any of them, nor did the defendant, per- 
sonally inspect the stand until after it had been re- 
paired subsequently to the accident. There was 
not any formal handing over of the stand hy 
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Messrs. Eassie to the gentlemen aforesaid or any- 
one on their behalf ; but Messrs. Eassie were not 
entitled to, and did not, in fact, exercise any con 
trol over the admission of spectators to the inclosure 
to the stand. Messrs. Eassie employed their fore- 
man to superintend the erecting of the stand 5 and 
when its erection was ended, on Thursday, the 12th 
April, reported to the defendant that it was 
finished, andf Messrs. Eassie, as was usual, directed 
their foreman to be there on the race day, in case 
any alteration or small thing should bo required to 
be made. • 

The gentlemen attending the meetings, and the 
defendant, and the stewards, did not, nor did an^r or 
either of them, personally interfere in the erectidn 
of the stand. 

The public were admitted within this ring fence 
upon payment of 5s. for each person, at a gate placed 
for the purpose, and at tlrhich a ticket was given to 
entitle the owner to re-admission if he afterwards 
went outside. 

The defendant appointed a person to prevent any- 
body entering within the said ring fence without 
paying the 5s., and to take the money from those 
who did enter ; and during part of the time of the 
steeplechases the defendant himself stood at the 
gate, took the money, and admitted persons. 

Any person entering the ring fence at the gate 
aforesaid and paying 5s., had the right to go upon 
the grand stand in the place made for the purpose, 
to see the steeplechases. 

The stewards exercised the right of entering the 
ring fence without any payment. Each of the gen- 
tlemen attending the meetings who held no official 
position, would be compelled to pay the* same as 
one of the public. The defendant, from his posi- 
tion, had the right to enter without any payment. 

The plaintiff was a stranger at Cheltenham ; and 
on the 13th April 18G6, being the first day of the 
steeplechases there, he paid 5s. at the gate, and to 
the person respectively placed and appointed there 
for the purpose, took his ticket and entered the ring 
fence and thereupon became and was entitled to 
go upon and did lawfully go upon the grand 
stand in the place appointed for the purpose, to 
see one of the steeplechases ; and whilst he 
was so lawfully there, and without any fault or 
omission on his part, the portion of the grand 
stand near which he was, broke, gave way, and fell, 
and the plaintiff was thrown to the ground and was 
thereby injured. 

The said grand stand, and the part that broke, 
gave way, and fell, were in fact negligently and im- 
properly erected, and insufficient for the purpose for 
which they were erected and used; and the said 
grand stand and the said part part aforesaid, so 
broke, gave way, and fell, from being so negligently 
and' improperly erected and being so insufficient as 
aforesaid, and not from any other cause what- 
soever. 

Before and at the time the said grand stand and 
part so broke, gave way, and fell as aforesaid, the 
gentlemen attending the meeting, the plaintiff, the 
defendant, and the stewards ifforesaid, were not, nor 
had any or either of them, any notice or knowledge 
that the said grand stand and part, or either of them, 
had been or was so negligently and improperly 
erected or so insufficient as aforesaid. 

The questions for the opinion of the court are : 
first, whether or not the plaintiff is entitled to 
recover compensation from the defendant for the 
injuries sustained by him under the circumstances 
aforesaid ? if he is, then, secondly, whether he is so 
entitled in an action of tort or on contract. If the 
former, the verdict for the plaintiff is* to stand but 
is to be reduced to 180f. ; if the latter, then the ver- 
dict is to be reduced to 175/. If the plaintiff is not 
entitled to recover then the verdict for the plaintiff 
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is to be set aside, and instead thereof a verdict 
for the defendant is to be entered. 

MeUish, Q.C. (with whom were H. James and 
Haringtori) for the plaintiff. — There can be no 
doubt that there existed a contract between the 
plaintiff and the defendant, the defendant being a 
member of the race committee, and the person who 
appointed the receiver of the 6s. payments, receiving 
the 5s. himself during part of the time; and it 
makesno difference that theprofltswere nottogointo 
the nocket of the defendant or the other members 
of the committee, but to go to the race fund ; this 
amounting merely to the fact that the profits were 
to be applied as the committee thought fit. The 
defendant, in inviting, for reward, the public to go 
to the stand, must be taken to have contracted that 
it was a safe place to go to, and must therefore bo 
held liable for negligence in the construction of it 
It is not contended that there is an absolute warranty 
of its safety, but that there is a warranty that due 
care has been taken in its construction, otherwise 
the plaintiff would be without remedy, for there is 
no privity between him and Messrs. Eassie, ifho 
erected the stand ; whilst, on the other hand, if the 
defendant is held liable to the plaintiff, Messrs. 
Eassie will be liable to the defendant. Negligence, 
no doubt, must be proved to have existed, but it is 
clear in the present case that there was negligence. In 
Grote v. The Chester and Holyhead Haiitvay Company^ 
2 Ex. 251, in an action against a railway company 
for compensation for injury received by the plaintiff 
by the breaking down of a bridge, over which he was 
passing in a passenger train, it was held a proper 
direction to the jury to determine whether the de- 
fendants had engaged the services of competent 
engineers who had adopted the best method and 
had used the best materials, and that if the defend- 
ants had done so they would not be liable ; but that 
the mere fact of their having engaged the services 
of such a person would not relieve them from the 
consequences of an accident, arising from a defici- 
ency in the work. In answer to the argument that 
the defendants had done their duty in employing a 
competent engineer, Parke, B. said: — “It seenas 
to me that they would still be liable for the acci- 
dent, unless he also used due and reasonable care, 
and employed proper materials in the |work.” And 
the same learned judge said that “ a coach pro- 
prietor is liable for an accident which arises from an 
imperfection in the vehicle, although he has em- 
ployed a clever and competent coach-makea” 
[Lush, J. referred to Brazier v. The Polytechnic 
Institution^ 1 F. & F. 607, which was an action 
against the defendants for not properly maintain- 
ing a staircase, whereby the same fell down, 
and the plaintiff, who had paid for admission 
to the Institution, was injured, there having 
been alterations which, it was alleged, caused 
the fall, where* Wightman, J. left two ques- 
tions to the jury — viz., (1) whether the de- 
fendants themselves were guilty of negligence 
and {2) whether the persons employed by the 
defendants to make the alterations had used the 
necessary skill and caution tp effect that object ; 
and a rule, though granted as against evidence, was 
not granted on the ground of misdirection.] 'Hie 
widest door would be opened to negligence if those 
who have the management of public entertainments 

are not held liable for negligence in the construction 

of the structures to which the public are invited for 
reward to come. [IIahnbk, J. — Ypu say there is a 
duty on the defendant to employ a competent 
person to erect the structure, and also to employ 
some one else to see that the first person hw pro- 
perly performed his contract. Where is this duty 
to end ?] The same objection would apply ^ the 
(^i^eomstances of the case of Grote v. Tnt Chester 
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and Holykmd Railway Company^ but it was not con- 
sidered to diminish the defendant’s liability. 
Pollock, C. B., in that cate states the rule to be 
** that if a party, in the same situation as that in 
which the defendants are, employ a person who is 
fully conipetent to the work, and the best method 
is adopted, and the best materials are used, such 
party is not liable for the accident.” “ If the jury,” 
said the Chief Baron, “ have been directed in con- 
formity w'ith this rule, there is no ground for the 
present application. It cannot be contended that 
the defendants are not responsible for the accident, 
merely on the ground that they hav§ employe*d a 
competent person to construct the bridge.” In 
Burns v. The Cork and Bandon Railway Company^ 
13 It. Com. Law Kep. 643, Pigot, C-B., stated 
the rule as to carriers of passengers thus — 

Although a carrier of passengers does not war- 
rant the safety or the due arrival of his passengers, 
yet I consider that he must be considered as war- 
ranting that the vehicle in which he conveys them 
is, at the time of the commencement of the journey, 
free from all defects, at least, os far as human care 
and foresight can provide, and perfectly road- 
worthy and the same principle applies to the 
present case. In Bole v. 77ie Sittingbourne and 
TSheerness Railway Company, 3 L. T. Hep. N. S. 750; 
30 L. J. 81, Ex., a railway company was authorised 
by Act of Parliament to construct a drawbridge 
over a navigable river, but so as not to obstruct the 
passage of vessels for more than a limited time ; 
and the company agreed with a contractor to con- 
struct the bridge and complete the work as required 
by their Act of Parliament, but he failed to do so, 
and prevented the navigation ; it was held that the 
railway company were liable, and not their con- 
tractor, for damages sustained on account of the 
navigation being impeded. “ A party cannot,” said 
Pollock, C.B., “ avoid the responsibility incurred in 
acts of this sort by employing another to do the 
work. . . . If a person employed to build a house 
does it so as to darken the windows of a neighbour, 
no doubt the builder would not be liable, but the 
master who ordered it to be so built. It is his duty 
to know what is in course of being done, and to see 
that no mischief is arising or injury occasioned.” 

Matthews, Q.C. (with vhom was Huddlestone 
Q.C.) for the defendant. — The facts of this case are 
peculiar. The defendant is a saddler having n« 
8pecial»knowledge, and undertaking no special duty 
which should fix him with liability, Any person 
who took an interest in the races, including the 
plaintiff himself, might have become a member of 
the committee. The position of the defendant is 
analgous to that of a gratuitous bailee ; there is no 
express contract made by him with the defendant, 
f Lush, J .—With whom then was the contract as to 
the payment of the 5s. made ; and if the plaintiff 
had been turned out after payment, against whom 
eould he have proceeded ?J In Wood v. Leadbitter, 
13 M. & W. 838 the plaintiff who had paid a guinea 
for a ticket for the stand at the Doncaster races, 
was held not entitled to bring an action of trespass 
for his expulsion. [Lush, J. — The question there 
was a different one, namely, whether the plaintiff 
haa a right to enter, or whether he was there by the 
leave and licence of the owner of the close, and it 
was held, that he was not, in the absence of a deed. 
But the court said as to the payment of a guinea by 
the plaintiff ; whether it may give the plaintiff a 
right of action against those from whom he pur- 
chased the ticket, or those who authorised its being 
issued and sold to him, is a point not necessary to 
be discussed ; any such action would be founded on 
s breach of contract, and would not be the result of 
Ms having acquired by the ticket a right of going 
upon the stand in spite of the owner of the 
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If the defendant has not himself been guilty of any 
want of reasonable care in the performance of his 
duty, it is submitted that under the circumstances 
of the present case he cannot be held liable. In the 
cases cited the duty cast on the defendants was 
much larger than can be imposed on the present 
defendant. In Grote v. The Chester and llolyhead 
Railway Company {uhi sup.') the engineer employed 
was a servant of the railway company, and there 
was no question like that as to a sub-contractor. In 
Pike V. The Polytechnic Institution, 1 F. & F. 712, it 
was held that the defendants were not ^sponsible 
for latent defects on the staircase (whether in con- 
struction or in materials), at the time they took the 
building, but were only responsible for any want of 
due care to keep it in a reasonably safe condition, 
and were liable for repair of it in an improper 
manner, tending to weaken its strength. The de- 
fendants, said Erie, C. J. to'the jury, “ are not to be 
deemed to have warranted the staircase as safe, or 
to have’insured to the public that they might safely 
use it. They would be bound to use due care to make 
it reasonably fit for public use; and it is for you to 
say whether there was any want of due care in this 
instance.” Negligence must consist in the breach 
of some duty, and it is submitted in the first place, 
that the defendant has not been guilty of any 
negligence in the breach of any duty that he 
undertook or that ho ought to be held to have 
undertaken to perform. Even in the case 
of a shopkeeper who invites people to go to 
his shop he is only bound to exercise reasonable 
able care to prevent danger to his customers. In 
Indermaur v. Barnes, L. K. 1, C. P. 287 ; 14 L. T, 
N.S. 486<confirmed in error), Willes, J. summarises 
the law on this subject, viz., “ as to the duty of the 
occupier of a building with reference to persons 
resorting thereto in the course of business, upon 
his invitation, express or implied. The common 
case is that of a customer in a shop, but it is obvious 
that this is only one of a class ; for whether the 
customer is actually chaffering at the time, or 
actually buys or not, he is, according to an un- 
doubted course of authority and practice, entitled 
to the exercise of reasonable care by the occupier 
to prevent damage from unusual danger of which 
the occupier knows or ought to know, such as a 
trap-door left open, unfenced, and unlighted. This 
protection does not depend upon the fact of a con- 
tract being entered into in the way of the shop- 
keeper’s business during the stay of the customer, 
but upon the fact that the customer has come into 
the shop in pursuance of a tacit invitation given by 
the shopkeeper with a view to business which con- 
cerns himself. . , The class to which the cus- 
tomer belongs includes persons who go not as mere 
volunteers, or licensees, or guests, or servants, or 
persons whose employment is such that dangerimay 
be considered as bargained for, but who go upon 
business which ooncerns the occupier, and upon his 
invitation express or implied. And with respect to 
such a visitor at least, wo consider it settled law 
that he, using reasonable care on his part for his 
own safety, is entitled to expect that the occupier 
shall on his part use reasonable care to prevent 
damage from unusual danger which he knows or 
ought to know ; and that where there is evidence of 
neglect, the question whether such reasonable care 
has been taken by notice, lighting, guarding, or 
otherwise, and whether there was contributory 
negligence in the sufferer, must be determined by a 
jury as a matter of fact.” ^ In similar language the 
duty of a canal company is "stated by Tindal, C. J. 
in The Lancaster Canal Company v. Parnaby, 
11 A. & Ei 342. ** The facts stated in the induce- 
ment show that the company made the canal for 
their ]^fit, and opened .lt to the public upon the 
payment of toUti to the company ; and the common 
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lavr in such a case imposes a duty upon the pro* 
prietors, not perhaps to repair the canal or absolutely 
to free it from obstructions, but to take reasonable 
care so long as they keep it open for the public use 
of all who may choose to navigate it, that they may 
navigate it without danger to their lives or pro- 
perty.” So that even where persons are expressly 
invited to come on the premises of another for re- 
ward, the exercise of reasonable care is the only 
duty that the law implies on the part of the occupier. 
Where persons are not invited but only allowed to go 
on the premises of another, the duty is not even so 
strong. In Gautret v. Egerton^ L. Rep. 2 C. P. 376 ; 
16 L. T. Rep. N. S. 17, which was a case of this sort, 
Willes, J. says, “assuming that these were pri- 
vate docks, the private property of the defendants, 
and that they permitted persons going to or coming 
from the docks, whether for their own benefit or 
that of the defendants, to use the way, the dedica- 
tion of a permission to use the way must be taken 
to be in the character of a gift. The principle of 
law as to gifts is, that the giver is not responsible 
for damage resulting from the insecurity of the 
thing, unless he knew its evil character at the time, 
and omitted to caution the donee.* ... To 
bring the case within the category of actionable 
negligence, some wrongful act must be shown, or a 
breach of some positive duty ; otherwise a man who 
allows strangers to roam over his property would 
be held to be answerable for not protecting them 
against any danger which they might encounter 
whilst using the licence.” In Southcote v. JStankg, 
25 L. J. 339, Ex. the declaration alleged that the 
plaintiff was lawfully in the defendant’s house as a 
visitor by his own invitation, and that for the pur- 
pose of leaving the house, the plaintiff with the 
defendant’s permission and knowledge, opened a 
glass door of the defendant’s, which it was neces- 
sary to open, and that by the carelessness, negligence, 
and default of the defendant, the door was in an 
insecure and dangerous condition, and unlit to be 
opened, by reason whereof, and of the carelessness, 
negligence, default, and improper conduct of the 
defendant, a piece of glass fell froip the door upon 
the plaintiff and injured him; and the Court of 
Exchequer held, upon demurrer, that the declaration 
disclosed no cause of action. [Hayics, J. referred to 
Collis V. Selden, L. Rep. 3 C. P. 495, where a decla- 
ration alleging that the defendant wrongfully, 
negligently, and improperly hung a chandelier in a 
public house knowing that the plaintiff and others 
were likely to be therein and under the chandelier, 
and that the chandelier unless properly hung was 
likely to fall upon and injure them, and that the 
plaintiff being lawfully in the public house, the 
chandelier fell upon and injured him, was, on 
demurrer, held bad as not disclosing any duty by 
the defendant towards the plaintiff for the breach 
of which an action could be maintained.] The 
defendant here was bound to do nothing more than 
employ a competent person to erect the stand, and 
that he did. The sub-contractor may be regarded 
s an independent contractor, and many cases have 
eld that a person who employs an independent 
contractor is not liable for negligence on his part in 
the performance of his contract ; e.g. Alien v. JGag~ 
ward, 7 Q. B. 960, where commissioners appointed 
for improving navigation employed a contractor who 
made a drain which, from a defect in the materials, 
could not resist water, and the neighbouring land 
was in consequence flooded, and the commissioners 
were held not liable for this act of the contractor, 
though the misfeasance was one for which, if com- 
mitted by an agent or servant whoso act in this, 
respect was the act of the commissioners, they 
would have been so liable. 

Mellish, Q. C. ia reply.— -Tho question is, what is ; 
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I the contract made by a person who invites the 
public for reward to come to a place of amusement 
supplied by him. Whether the defendant had co- 
contractors or not is immaterial ; he cither himself 
received, or appointed the person who did receive, 
the 5s, He must be taken to have contracted that 
reasonable care has been employed in the construc- 
tion of the stand ; he is liable for the neglect of 
that reasonable care, and cannot escape liability by 
employing others to do the work. In Pickard v. 
Smith, 10 C. B.,.N. S., 480, Williams, J., in delivering 
the judgment of the court, said : “ If an independent 
contractor is employed to do a lawful act, and in the 
course of the work he or his servants commit some 
casual act of wrong or negligence, the employer is 
not answerable. To this effect are many authori- 
ties which were referred to in the argument. That 
rule is, however, not applicable to cases in which the 
act which occasions the injury is one which the 
contractor was employed to do ; nor, by a parity of 
reasoning, to cases in which the contractor is 
intrusted with the performance of a duty incumbent 
upon his employer, and neglects its fulfilment, 
whereby an injury is occasioned.” 

Cur, adv, vuit, 

Feh. 21, 1870. — ^The judgment of the court (Cock- 
burn, C. J., Lush and Ilannen, JJ.), was now 
delivered as follows by 

Hannen, j. — The facts material to the determin- 
atio}i of this case are these ; The defendant, 
acting on behalf of himself and sev'eral other per- 
sons interested in the Cheltenham Steeplechases, 
entered into a contract with Messrs. Eassic, by 
which th^ engaged to erect and let to the defen- 
dants a temporary stand for the accommodation of 
persons desirous to sec the races. The stand having 
been erected, the defendant, on behalf of himself 
and his colleagues, received money from visitors for 
the use of places on the stand. Messrs. Eassic were 
competent and proper persons to be emidoyed to 
erect the stand ; but it was in fact negligently 
erected by them, and in consequence of its being so 
negligently erected, it fell, and the plaintiff who had 
paid for admission, and was upon the stand looking 
at the races, was injured by the fall. Neither the 
plaintiff nor the defendant knew of the improper 
construction of the stand. We think it clear that 
the defendant, by receiving money from the plaintiff 
as the price of his admission to the stand, eutored 
into some engagement with him with reference to 
its condition ; but in order to determine whether 
the defendant is liable in damages for the injury 
which the plaintiff has sustained, we have to con- 
sider what the extent of that engagement was. The 
nearest analogy to this case seems to be afforded 
by that of carriers of passengers. The carrier is 
paid for providing the means of transporting the 
passenger from place to place. The defendant 
received payment for providing the means of sup- 
porting the spectator at a particular place. This 
distinction does not appear to give rise to any dif- 
ference of principle between the contracts to be im- 
plied in the one case and in the other as to the safety 
of the means provided for carriage or support. The 
recent decision of the Exchequer Chamber affirming 
the judgment of this court in Redhead v. The Mid- 
land Railway Company, L. Rep. 4 Q. B. 379 ; 20 L. T. 
Rep. N. S. 628, has established that there is not in 
suoh a case any implied warranty that the carriage 
provided is in all respects fit for its purpose. But 
that decision, while it gives confirmation (if any 
were needed) to, the proposition that the carrier 
undertakes that he has used due care in providing 
safe means for the conveyance of the passengers, 
expressly leaves undetermined the further question 
the carrier also undertakes that doe care 
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has been used by those who have contracted with 
him to provide the means of conveyance : (See 
j). 393 of the former report.) In the present case, 
It is not found that the defendant was himself want- 
ing in duo care, and no power to draw inferences of 
fact is given to the court, and, if it were, we should 
not be able to draw the inference that the defendant 
was personally guilty of any want of care. He had 
employed competent and proper persons who had 
efficiently executed similar work on previous occa 
sions. The circumstance that the defendant did 
not himself survey or employ anyone to survey the 
stand after it was erected, docs not in itself establish 
the charge of negligence; for it does not appear 
that the defect was such as could have been dis- 
covered on inspection ; and even if it had been, it 
cannot be laid down as necessarily a want of care 
not to inspect, although it would in some circum- 
stances be evidence from which a jury might pro- 
perly find that due care had not been taken. It 
becomes necessary for us therefore to consider 
whether the contract by the defendant to be implied 
from the relation which existed between him and 
the plaintiff was that due caro had been used, not 
only by the defendant and his servants, but by the 
persons whom he employed as independent con- 
tractors to erect the stand. It is said in the judg- 
ment of the Court of Exchequer Chamber in lied- 
head v. The Midlai^d Railway Company that “ war- 
ranties implied by law are for the most part founded 
on the presumed intention of the parties, and ought 
certainly to be founded on reason, and with a just 
regard to the interests of the party who is supposed 
to give the warranty, as well as of the party to whom 
it is supposed to be given.” Applying this rule to 
the present case, we think that the contract by the 
defendant with the plaintiff did contain an implied 
warranty that due care had been used in the con- 
struction of the stand by those whom the defendant 
had employed to do the work, as well as by himself. 
In the ordinary course of things, the passenger does 
not know whether the carrier has himself manu- 
factured the means of carriage, or contracted with 
someone else for its manufacture. If the carrier 
has contracted with someone else, the passenger 
does not usually know who that person was, and in 
no case has any share in the selection. The liability 
of the manufacturer must depend on the terms of 
the contract between him and the carrier, of which 
the passenger has no knowledge, and over which he 
can have no control ; while the carrier can intro- 
duce what stipulation and take what securities he 
may think proper. For injury resulting to the 
carrier himself by the manufacturer’s want of care, 
the carrier has a remedy against the manufacturer ; 
but the passenger has no remedy against the manu- 
facturer for damage arising from a mere breach of 
contract with the carrier : (Lonymeid v. Halliday^ 

6 Ex. 766.) Unless, therefore, the presumed inten- 
tion of the parties be that the passenger should, in the 
event of his being injured, by the breach of the manu- 
facturer’s contract, of which he has no knowledge, 
be without a remedy, the only way in which effect 
can be given to a different intention is by supposing 
that the carrier is to be responsible to the passenger, 
and to look for his indemnity to the person whom 
he selected, and whose breach of contract has caused 
the mischief. Wo have already stated that wo con- 
sider the same reasoning which is applicable to the 
case of a carrier of passengers is applicable to the 
case of a person who, like the defendant, provides 
places for spectators at races or other exhibitions. 
But not only do we think that when the reasons of 
justice and convenience on the one side and on the i 
other ate weighed the balance inclines in favour of 
the plaintiff, but we are also of opinion that the 
weight of authority is on the plaintiff’s side. All 
the cases bearing on this fubject are collected and i 

■ • •% 


Cockrell. fQ. B. 

commented on in the judgment in Redhead v. The 
Midland Railway Company. It will only be necessary 
to refer to a few of them. In the earlier decisions 
th.! language of the judges is, perhaps, ambiguous. 
Thus in Christie v. Greyg^ 2 Camp. 81, Sir James 
Mansfield says : “ The carrier did not warrant the 
safety of the passengers. His undertaking as to 
them went no further than this, that as far as human 
care and foresight could go, he w'ould provide for 
their safe conveyance. Therefore if the breaking 
down of the coach was purely accidental, the plaintiff 
had no remedy for the misfortune he had encoun- 
tered.” Taken strictly, this would support the 
plaintiff’s contention, because if the manufacturer 
whom the carrier employed was guilty of negligence, 
the undertaking was iiot fulfilled that the carriage 
should be safe “ as far as human care and foresight 
could go.” But it is just possible that Sir James 
Mansfield meant “as far as human caro on the 
defendant’s part could gJ.” The same remark is 
applicable to what is said by Best, J. in Crofts v. 
Waterhouse^ 3 Bing. 319, 320. But it is clear that 
Alderson, B., in Sharp v. Gray, 9 Bing. 459, consi- 
dered that the carrier of passengers was liable not 
only for thase defects of construction which he 
might himself guard against, but also those which 
arise from want of care on the part of the maker. 
But in Grote v. Chester, 2 Ex. 255, the point now 
under consideration was distinctly raised. There 
an accident happened from the defective construc- 
tion of a bridge over a railway, for the erection of 
which the company had employed a competent 
engineer. It was left to the jury in effect to say 
whether the engineer, as well as the company, had 
used due care and skill. For the defendants iit was 
objected that they would not be liable unless they 
had been guilty of negligence ; and after verdict 
for the plaintiff it was argued for the defendants 
that as they had engaged the services of the most 
competent engineer in the construction of the 
bridge, they had done their duty ; upon which 
Parke, B. said, “ It seems to me that they would 
still be liable for the accident, unless he also used 
due and reasonable care, and employed proper 
materials in the work.” And later, with refer- 
ence to the case of Sharp v. Gray (ubi sap.) 
he s.ays, “The coach proprietor is liable for an 
accident which arises from an imperfection in the 
vehicle, although he has employed a clever and 
competent coachmaker.” And the court held that 
the jury had been properly directed, saying, “ It 
cannot be contended that the defendants are not 
responsible for the accident merely on the ground 
that they have employed a competent person to con- 
struct the bridge.” In Burns v. The Cork and 
Bandon Railway Company, 13 Ir. Com. L. Rep. 543, 
the same point appears to have been raised upon 
the pleadings. The action was for not carrying the 
plainjbiff safely. The defendants pleaded that the 
cause of the accident (a defect in a crank pin) was 
not capable of being detected by them, and that the 
crank was purchased from competent manufac- 
turers, and that the defendants before the journey 
duly examined the crank, and had no notice of the 
defect. To this plea the plaintiff demurred. The 
court gave judgment for the plaintiff, holding the 
plea bad because, amongst other reasons, it did not 
contain any averment negativing carelessness on 
the part oi the manufacturers. Figott, B. says, 

“ If the defendants bod been the manufacturers of 
the engine they would have been bound to aver and 
to prove that due care and skill had been exercised 
in the process ef its manufacture. Arc they to be 
relieved from legal liability because they allege that 
they have purchased it from a competent manufac- 
turer ? See also the decision of wightman, J. in 
the case of Brazier v. The Polytechnic Institution, 1 
F. & F. 609. We think, ther^ore, that both on 
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principle and authority the plaintiff is entitled to 
our judgment. 

Judgment /or the plaintiff. 

Attorney for the plaintiff, Tamphn and Taller. 
Attorney for the defendant, Bromley. 

COURT OF COMMON PLEAS. 

Reported by M. W. McKellaii, and H. H. Hockino, 
Esqrs., Barristers-at>Law. 

Thursday^ Jan, 27. 

The Ilfracombe Railway Company v. Nash. 

Company — Shareholder — Register of shareholders — 
Director — Qualification shares — Implied assent to 
hold shares . " 

iV, became one of the original directors of a railway 
company at the solicitation of A., the promoter of, and 
subsequently solicitor to, the company. The qualifica- 
tion of a director was twenty shares, but R. promised 
N. that he should have twenty fully paid-up shares 
given to him as his qualification. The company was 
not bound by this promise, and had no power to allot 
paid-up shares except for value received. N. acted as 
a director of the compant/, and received fees for his 
services. He was from time to time present at the 
sealing of the register, on which his name was entered 
as the holder of twenty unpaid shares. He also 
received notices of calls due on these shares, but he took 
no notice of the applications. He also concurred in 
a report, ichich spoke of him as eligible for election as 
director. Subsequently R. procured twenty fully paid- 
up shares to be transferred to N., and iV.’s name 
tlien stood on the register as the holder of twenty 
fully paid-up shares, and twenty other shares on which 
nothing had been paid. No tetter of allotment was 
ever sent to N. : 

Held, that N. was holder as well of the twenty unpaid 
shares as of the twenty fully paid-up shares. 

This was a proceeding by writ in the nature of a 
writ of scire faqias, to recover oOO/. from the defen- 
dant as being a shareholder in the Devon and 
Somerset Railway Company. 

The declaration stated, in substance, that the 
plaintiffs obtained in the Court of Common Pleas a 
verdict for 10,750/. Is. 2d. against the Devon and 
Somerset Railway ; that on the 10th day of Aug. 
1860, execution issued, but there could not bo found 
any of the goods of the said company, whereon to 
levy; that the defendant then and now was the 
holder of twenty shares in the said company, and 
that there remained unpaid in respect of each of 
the said shares the sum of 25/., and the said court 
having ordered that the plaintiffs should be at 
liberty to issue a writ of scire facias against the defen- 
dant, the defendant was required, within eight days, 
to appear and show cause why the plaintiffs should 
not have execution against him for the said sum of 
10,750/. Is. 2d., to the extent of the money now 
remaining to be paid in respect of his shares. 

To this the defendant pleaded that he was not, on 
the 10th Aug. 1866, or now the owner of or entitled 
to the said twenty shares or any of them ; and 
secondly, that the said shares were before and at 
the time when the defendant became the holder of 
the same, and when his name was entered as a 
shareholder, fully paid-up shares, and that never 
since that time did there remain unpaid in respect 
of any of the shares any sum of money. 

The cause came on to be tried before Mr. J ustice 
Keating at the sittings in Middlesex, after Trinii^ 
Term last, when a verdict was found for the plaintiffs 
for the full amount claimed, subject to^e opinion 
of the court on the following case. 

1. The Devon and Somerset Railway Company 


hereinafter called “ the company,” is incorporated 
by the Devon and Somerset Railway Act 1864, 
which Act forms part of this case. This Act came 
into operation the 2Dth July 1864. 

2. The plaintiffs, in an action brought in the 
Court of Common Pleas, recovered by the judgment 
of the said court against the said company, the sum 
of 10,750/. Is. 2d., and duly issued execution on the 
said judgment against the property and effects of 
the said company, and there could not be found suffi- 
cient whereon]to levy such execution, and the writ of 
scire facias against the defendant issued pursuant 
to an order of this court made on the 8th May 1868. 

3. J. T. Nash, mentioned in the 4th and 16th 
sections, of the Devon and Somerset Railway Act 
1864, is the defendant. 

4. The capital of the said company was by the 
said Act 500,000/., in 20,000 shares of 2.5/. each. 

5. The lotli section of the said Act enacts that 
the qualification of a director shall be the possession 
by him in his own right of shares to the aggregate 
nominal amount of 500/. 

6. By the 16th section of the said Act it was 
enacted that Lord Poltimore, J. T. Na3h,^nd others 
should be the first directors, and should continue jn 
office until the first ordinary meeting, and at that 
meeting the shareholders present in pcrsoai or by 
proxy might either continue in office the directors 
api>ointed by the Act, or any of them, or might 
elect directors to supply the place of such of them 
as M’ero not so continued in office, the retiring 
director (if any) being, if qualified, re-eligible. 

7. The company was promoted by, amongst 
others, a Mr. Riccard, a solicitor at South Molton, 
who afterwards became and still is the solicitor to 
the company, and others. Whilst the company was 
in a state of promotion, and on the eve of their 
going to Parliament for their Act, there was a great 
difficulty in procuring a sufficient number of 
directors for the proposed company, whereupon Mr. 
Riccard applied to the defendant to become a 
director. ’ 

8. Accordingly Mr. Riccard, who was ono of the 
said promoters, and who afterwards became solicitor 
of the company, applied to the defendant to become 
a director of the company, undertaking at the same 
time that on the defendant so consenting, there 
should be transferred to him twenty fully paid-up 
shares in the company as his qualification for 
director. Relying upon this undertaking on the 
part of Mr. Riccard, and having expressly told 
him that his qualification must be given to him, and 
that he would not accept any but fully paid-up 
shares to qualify him as a director, the defendant 
consented to become a director, and to allow his 
name to be inserted in the aforesaid Act as one of 
the directors of the company. 

9. The first meeting of the directors was held on 
the 4th Aug. 1864, and no other board meeting of 
the said directors was held until the 23rd Sept. 
1864, when the defendant was present and acted as 
a director. 

10. Previous to that meeting a circular had been 
issued inviting the public to apply for shares, and 
at t||at meeting, the defendant being present, it was 
resolved as follows, that is to say, “ That shares 
already applied for be allotted.” Except this tlicre 
has not been .any resolution relating to the allot- 
ment of shares. 

11. A book called the “ Register of Shareholders 
of the said Company ” was kept by the secretary of 
said company, and the seal of the company was first 
A^xed to it at the second ordinary meeting of the 
company held on the 28th Feb. 1865, at which tie 
defendant was present as a director (the first 
ordinary meeting of the company having been held 
6n the 11th Oct. 1864, at which also the defendant 
WAS present) and in such register the defendant's 
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name had been put down as a shareholder in respect 
of twenty shares, without any number being appro- 
priated to them, or to any other shares on the said 
register. 

12. On the 11th Oct. 18G4, a meeting of the board 
of directors was held, at which the defendant was 
present, and at that meeting it was resolved — “ That 
notice of the allotment call be issued, the call to be 
payable within fourteen days from the date of the 
notice,” and notices were sent to those who had 
applied for shares. 

J3. This register was made up by the secretary 
before the meeting, without any directions as to the 
persons he should place on the register, and the 
secretary put down the name of the defendant for 
the proiKjr number of shares to qualify as a director. 

14. On the IGth May 1865 a meeting of the board 
of directors was held, at which the defendant was 
present, when it resolved that a first call of 5/., pay- 
able in two instalments of 2/. 10s. each, should be 
made, and the defendant received notice of this call, 
with a form of banker’s receipt for the amounts 
attached. 

15. This was the first time that the defendant had 
knowledge that his name was on the register of 

shareholders. The defendant did not reply to this 
applica|jpn, and did not pay the call. 

16. On the 4th Aug. 18G5 the defendant received 
from the company the sum of 52/. lOs. as director’s 
fees for the then past year. 

17. On the 4th Aug. 1865 the directors issued 
a report, a copy of which is annexed hereto. 
The defendant was never informed by the 
secretary, nor was the board, nor did the de- 
fendant know or suspect that the arrears claimed 
from him were in respect of his shares; but the 
secretary, in calculating the arrears, and in the 644 
shares mentioned in the same report, included the 
twenty shares for which he had put down the de- 
fendant’s name. 

18. This report was approved of by the board at a 
board meeting, at which the defendant was present, 
and afterward confirmed at the general meeting of 
the company in the next paragraph mentioned. 

19. On the 24th Aug. 1865 the next half-yearly 
general meeting of the shareholders was held, at 
which the defendant was present, and the register of 
shareholders was sealed ; and in that register the 
defendant is entered as a shareholder in respect of 
twenty shares, numbered 521 to 540. 

20. In the register the secretary had put down 
his own name and those of the said Mr. Riccard and 
Mr. Birch each for a large number of shares, for 
which they had not applied, and which he considezed 
as fully paid-up, to which they were entitled for 
their expenses in promoting the company and 
obtaining the Act. 

21. There was no resolution authorising this pro- 
ceeding on the part of the secretary other than the 
following resolution : 

That fully paid-up shares to the extent of 79,060*. be 
issued to the contractors or their nominees, which, with 
the sum of 29501. in cosh already advanced to them by the 
iKMurd on account of the expenses of the company since its 
inoor^ration, will make up the total of 82,000f , the amount 
to which the contractors are enti^d under the tarsM of 
their contract, and that the contractors pay to th^pro* 
motors jointly the sum of 29501. in cash and 12,0001. in fully 
paid*up shares, beings portions of the above-named 82,0001., 
and which the promoters are entitled to receive on account 
of the sum of 42.0001. granted as the total cost of obtaining 
the Act, and included in the said 82.0001. Ordered there- 
fore, that the shares tor the 67,0601. and 12,00(K., making 
up 79,0501., be stated, but'not issued to the contractors, ex- 
cept upon condition of their making the resneetive nav- 
ments of 29501. and 12,0001. to the promoters simultaneously 
in the request of their shares, w 

22. The secretary did not distinguish these shares 
in the register as fully paid-up shares. 

28 . On the 13th Oct. 1865 the secretary of the 
company sent the following circular: 


Oct. 13th, 1865. 

Dear Sir.—I beg to inform you that the undermentioned 
callB i>ayable by you in respect of shares held in this 
company ore stul in arrear, and to request that yoti will 
pay the same to the West of England Bank, South Molton, 
without delay. — I am, yours faithfully, 

J. M'IIillan, Secretary. 

Allotment c^l... £50 

First call 100 

J. F. Nash, Esq. £150 

24. The defendant took no action on this letter, 
nor did the company. 

25. The next ordinary meeting of the company 
was held in Feb. 1 866, at which the defendant was 
present, and the seal of the company was aflSxed to 
the register. 

26. In Nov, 1865 the secretary received notice 
from the company that his services were no longer 
required, and he ceased to be the secretary to the 
said company, and a letter was sent to the chairman 
of the board, in which it was stated by Mr. McMillan 
that the defendant “ had never qualified, and con- 
tinued to act at the board as an unqualified director,” 
and was handed about amongst the directors at the 
board, and shown by the said chairman to Mr. Ric- 
card, who was present at the board in his character 
of solicitor. The defendant was also present at 
this board. 

28. Mr. Riccard then, for the first time, informed 
the board of the arrangement which he had made 
with the defendant in reference to his becoming a 
director of the company as mentioned in paragraphs 
7 and 8 of this case. 

29. Immediately after^ this meeting Mr. Riccard, 
in pursuance of the said’arrangement with the de- 
fendant, which he had just communicated to the 
board, went into the City in order to procure to be 
transferred to the defendant twenty fully paid-up 
shares of the company, numbered 10,457 to 10,476, 
and on thfr 14th Aug. 1866 they were transferred to 
the defendant. 

30. In June 1866 a second call of 5/. per share 
was made, and the secretary forwarded the usual 
notices of this call to the persons on the register, 
and amongst them to the defendant. 

31. The next ^ordinary meeting of the company 
was held in Aug. 1866, at which the defendant was 
present, and in the register sealed at that meeting 
the defendant’s name appears for forty shares 
without any number ; and the next ordinary meeting 
of the company was held in Feb. 1867, at which the 
defendant was present, and in the register sealed at 
that meeting the defendant’s name appears for forty 
shares without any number ; and the next ordinary 
meeting was held in Aug. 1867, at which the defen- 
dant was present, and in the register sealed at that 
meeting the defendant’s name appears for twenty 
shares, numbered 521 to 540, and twenty others, 
numbered 10,467 to 10,476, the latter being the above 
mentioned fully paid-up shares so transferred to the 
defendant, as mentioned in -paragraph 29 of this 
case, but the defendant never knew that His name 
had been put down for forty shares in the register. 
The registeif of Aug. 1866 and that of Feb. 1867 
are contained in a different book to tho book which 
contains the register of shareholders which were 
sealed at the other meetings at which registers were 
sealed. 

32. Half-yearly general meetings of the company 
have continued to be held, and the register has 
remained in the same state, as far as the defendant’s 
name and shares are concerned. 

84 . Save as above xdentioned, the defendant never 
subscribed to the undertaking, and never applied 
for shares, and never agreed to take any but fully 
paid-up shares, and no letter of allotment of any 
shares was ever sent him. 

85 . The defendant has never paid any money in 
respect of any of tiie said shares, and the directors 
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of the company have never taken any steps against 
him to enforce such payment ; and, save as aforesaid, 
no application has ever been made to him in relation 
to them. 

36. The defendant has never taken any steps to 
have his name^ taken off the register, and the first 
notice of an intended application to apply to the 
said court for a writ of scire Jacias was given to the 
defendant in Sept. 1866. 

37. The defendant has acted as a director ever 
since the passing of the Act, believing himself 
qualified by the terms on which he consented to 
become such direetdr. 

38. It is agreed between the parties that the court 
shall be at liberty to draw any inferences or find any 
facts which in the opinion of the court a jury ought 
to have drawn or found, and shall make any 
amendments in the pleadings necessary to raise any 
of the points involved in this special case. 

Tlie question for the '\)pinion of the court is, 
whether the defendant was and is a shareholder in 
the said company so as to be liable to have the 
execution prayed issued against him in respect of 
the said twenty shares numbered 621 to 540. If 
the court shall be of opinion in tho affirmative 
thereof, the verdict is to bo entered for the plaintiffs 
as aforesaid with costs ; but if the court should be 
of tho contrary opinion, then a verdict to be entered 
for the defendant with costs. 

Tho following is a copy of the report mentioned in 
the 1 7th paragraph of this case, so far as the same 
is material. 

Report of the directors to be submitted to tbe proprietors 
at tbe half-yearly ordinary general meeting. 

24th Aug. 1885. 

The directors in presenting the third half-yearly feport, 
Ac., Ac., Ac. 

Tho directors retiring by rotation are J. T. Kash (the 
defendant) and H. O. Moysey, and, being eligible, they offer 
themselves for re-election. 

Tho auditors, Ac. 

(Signed) PoLTiMonE, Chairman. 

The register of the 28th Feb. 1866, contained the 
name of J. T. Nash as a holder of twenty shares, 
without any distinguishing numbers. Amount 600/. 

In the registers of the 24th Aug.,1865, and the 
27th Feb. 1866, the numbers are stated. Amount 
600/. 

The register of tho 30th Aug. 1866 states that 
J. T. Nash is a holder of forty shares, numbered, 
&c., and that tho “ amount paid thereon is 600/.” 

The two subsequent registers merely state tho 
name and address, J. T. Nash, name, address, the 
number of shares, and reference to the ledger folio. 

Keane, Q.C. (^Bridge with him) for the plaintiffs. 
— The 28th sect, of the Companies Clauses Consoli- 
dation Act 1845 ([8 & 9 Viet. c. 16) makes the 
register primd Jacie evidence against an alleged 
shareholder in settling the list of contributories. 
Mr. Nash’s name appears on the register for twenty- 
five shares, upon which nothing has been paid. The 
question is, does he rebut the primA facie case against 
him ? The company gave him notice that his name 
had been entered on the register for these shares ; 
and, looking at all the circumstances, the court, 
judging of this question as a jury would, must 
corno to the conclusion that he assented to this 
arrangement. If the court comes to this conclu- 
sion, the plaintiffs are entitled to the judgment they 
ask for. He cited 

\Re The South Hotel Oompemy (LimiUdJ, 
ees parte i^ott*, 16 L. T. Bep. N. S. 271 j 96 
JL. J > Ch. 531 j ^ ^ 

Re The Bouih of Fromee Wvne Chrowing DisMcti 
(Ximitsd), est parte He Bevillet 88 L. 

Re The Electric Telegraph Compemu of Irela/nMt 
Bunn's case, 3 L. T. Bep. N. S. ^ l>e O. 
F* A J*. 275$ 


I Rc The London a/nd County Assurance Company^ 
Wood's claimy Brown's claims 9 W. E. 366. 

Sir George Hongmatty Q. C. (Cohen with him), for 
the defendant. The plaintiffs are bound to show 
that at the time when the execution levied by them 
against the Devon and Somerset Bailway Company 
was found to be- ineffectual, the defendant was a 
holder of unpaid shares in the company (1 Lindley, 
citing Nixon v. Greeney 11 Ex. 660, and 3 H. & N. 
686; Nixon v. Brownlow, 3 H. & N. 686.) Tho sub- 
stantial question is whether the defendant was at 
that time a holder of such shares. Whether he was 
or not, depends on whether he made any contract 
with the company to take such shares. The only 
evidence of any contract between him and the com- 
pany is to be found in that part of the case which 
relates to his dealings with Biccard. That, how- 
ever, has to do only with tho paid-up shares. 
[Brett, J. — If the Devon and Somerset Railway 
Company were suing tho defendant for calls, and 
they relied on his dealings with Biccard as evidence 
of his becoming a shareholder, it would then 
become competent for the defendant to allege the 
terms of that contract. But now tho question is, 
whether he has not held himself out to the other 
contributories and creditors as a shareholder.] It 
is not sufficient that he is shown to have held Mmself 
out to tho world as a shareholder ; it must be shown 
that he held himself out to the plaintiff. [See Morris v. 
BelheUy 2 1 L. T. Rep. N. S. 330, and notes to Waugh 
V. Carver, 1 Smith, L. C., pp. 860.) The fact 
of his being a director does not make him liable 
for these shares. [Bovill, C.J. called attention to 
the report of the directors, dated 24th Aug. 1865.] 
He thought tho paid-up shares qualified him. Ag 
to the notices of calls, the defendant was not bound 
to answer such applications ; he simply treated 
them as waste paper. He took no notice of them^ 
nor did the company, lie was not bound, even 
when he had notice that his name was on the register 
of the company as the holder of twenty unpaid 
shares, to take any steps to have it removed : [1 Lind. 
144.) lie never made any application for any unpaid 
shares, nor did he ever receive any letter allotting 
such shares to him. [Brett, J. cited 4 Lind. 618, 
the issue of paid-up shares, otherwise than for full 
value received is prima facie a breach of trust on tho 
part of the directors, and the company and its 
creditors are entitled to have such shares treated as 
not paid-up.”] lie cited 

The Waterford, ^c.. Rail way Company v. Pideockf 
8 Ex. 279 ; 

Abercom's case, 8 Jur. N. S. 951 ; 

Moss V. The Steam Gondola Company, 17 0. B, 
180; 

Be The Intetmational Contract Company, Levita's 
case, L. Bep. 3 Ch. App. 36 ; 17 L. T. Bep. N. S. 
337 ; 

Be The' Universal Ba/nlcing Company, Chinn's case, 
L. Bep. 3 Ch. App. 40 ; 17 L. T. Bep. N. S. 366 ; 
36 L. J. 800, Ch. ; 37 L. J. 40, Ch. j 
Be Llanharry Hematite Iron Compa/ny, TotlUU's 
case, L. Bep. 1 Ch. App. 85 ; 13 L. T. Bep. N. S. 
485; 

Be Richmond HiU Hotel Company, Pellatt's case, 
L. Bep. 2 Ch. App. 527 ; 16 L. T. Bep. N. S. 442 ; 
Be The Peruvian Ba/ilwa/ys Compa/ny, Bohinson'i 
co/se, 20 L. T. Bep. N. S. 96 ; L. Bep. 5 Ch. App. 
322; 

Bt. George's Bteam Packet Company, Maguvre s 
ease, 3 De G. A S. 81 ; 

Quest V. The Worcester, Ba4hoa/y Company, 
it. Bop. 4 0. 'P. 9.- 

Keane, Q.C. itt reply cited the judgment of Sir 
John Bolt L. J. in Leviufs case, L. Rep. 8 Gh. App. 89. 
“Great reliance was fdaoed on the dicta in PeilMte 
case but, if read with the (rantext, th^ 

were seen not to bo of universal appidication. m 
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this case, though nothing was done in answer to the 
application for shares, yet taking all these facts 
together — that Levita desired to be put on the 
register, that he must have known that ho was 
liable to be put on it, that he attended and was 
paid for attending as a director ; that ho remained 
for a year or two without making any application to 
take his name off — his Lordship agreed in the con- 
clusion to which the Vice-Chancellor came, and dis- 
missed the appeal with costs.” 

Bovill, C. J. — The question raised in this case 
is whether Mr. Nash ever was a shareholder in the 
Devon and Somerset Railway Company, so as to be 
liable to them in respect of twenty shares, num- 
bered 521 to 540; which stand in the register in 
his name. There is no question as to his 
liability in respect of the paid-up shares. All 

cases of this kind depend on the special circum- 
stances. There has been a large variety of 
these cases in Chancery, aftd judgment has been 
given in each case on the particular facts. Never- 
theless certain principles are clearly laid down. A 
man cannot be a shareholder without his consent. 
If application is made for shares and not responded 
to, the applicant is not a shareholder. Still one case 
is very little guide to another. It is for us to con- 
sider i^hether the defendant agreed to take shares, 
and then whether he actually took them. It is thus 
a question, aye or no, did he assent ? The defend- 
ant’s original agreement with Riccard was for paid- 
up shares ; and if the case rested there, he could not 
be held responsible. After that agreement was 
made, the defendant became a director of the 
company, and as director was bound to have a 
qualification. lie acted for some time as a director 
and was a party to the report published on the 
24th Aug. 18(55, in which it is stated, “The 
directors retiring by rotation are II. G. Moysey, 
Ksq,, and J. T. Nash, Esq., and being eligible 
they offer themselves for re-eletion.” Nothing 
couhl state more clearly that ' Mr. Nash was 
then the holder of at least twenty shares, leaving 
open the description. On his becoming a director 
he must be taken to have known that no paid-up 
shares were issued in the first instance. The case 
states nothing as to the issue of paid-up shares 
except in paragraph 22, and that relates to the paid- 
up shares allotted to the cgntractors for work done ; 
and when we look at the report of 24th Aug. 1805 
above mentioned, and the statement that paid-up 
shares were issued to tlie contractors, while no men- 
tion is made of any other paid-up shares, the defen- 
dant must be taken to know that the company had 
no power to allot paid-up shares to him. It is pos- 
sible that the defendant relied on Mr. Riccard to 
protect him. That the defendant assented to be- 
come a shareholder there can be no doubt, but what 
sort of shareholder? lie intended, no doubt, to 
hold paid-up shares ; but the question arises whether, 
after he became aware that the company had no 
power to allot paid-up shares to him, he did not 
assent by his conduct as a director to be the holder 
of unpaid shares. It seems to me that the evidence 
is overwhelming that the defendant was aware that 
.be was treated by the company as the holder of 
unpaid shares. In May 1865 there was a call of 5L per 
share, and a notice was sent to the defendant. That 
was a distinct intimation that the company regarded 
him as the holder of unpaid shares. What would have 
been the conduct of a man in the position of the 
defendant on such an occasion, who thought that 
his shares were fully paid-up? If he had been a 
stranger. It would not have been incumbent on him 
to take any notice of the application ; but we must 
remember that the defendant was a director of the 
company. This notice was sent in May ; in August 
of the same year comes the report, in which the 


defendant is spoken of as eligible to hold the ofilce 
of director, llow could he have been eligible ex- 
cept as the holder of shares ? In the meantime he 
attends the meetings of the directors. In the 
October of the same year, he receives another notice 
of call — not an ordinary notice, but a special and 
unusual one. He says that the company took no 
notice of his failure to attend to the first notice of 
call; that, however, is not so, for they sent the 
letter of Oct. 13th, 1865. I should like to know, 
what would bo the conduct of a man who, believing 
that he only held paid-up shares, received a notice 
to pay the allotment money and the first call, and 
afterwards a second notice, he being at the same 
time a director, and knowing that he must have some 
shares as a qualification, and that the company had 
no power to allot paid-up shares to him ? In June 
1866 another call of 51. was made, and another 
notice sent to the defendant, and again the defen- 
dant took no notice of it. All this time he was 
acting as a director, and was present at the meetings 
of the board. What are we to infer from the 
defendant’s conduct ? The Act of Parliament makes 
the register prima facie evidence. Here the defen- 
dant is on the register, and time after time has 
notice of the fact that he is on the register as the 
holder of unpaid shares. The defendant was present 
at the meetings when the register was made up and 
sealed. He was a director, and was in constant 
communication with the other directors. If no notice 
had been given him that he was on the register as 
the holder of unpaid shares, then the case might 
have been different ; but notice was given him, and 
he continued to act as a shareholder. Under these 
circuipstances, I can have no hesitation in con- 
cluding that Mr. Nash, knowing that the original 
arrangement with Riccard could not be carried out, 
was content to act as director, as the actual holder 
of unpaid shares, thinking it possible that, if matters 
took an unfortunate turn, Riccard would indemnify 
him. There is thus an end of the case according to 
all the authorities, and our judgment must be for 
the plaintiffs. 

M. Smith, X — I am of the same opinion. The 
defendant was at the time of the return to the writ, 
the holder of twenty unpaid shares in the Devon and 
Somerset Railway Company, and is therefore liable 
to the plaintiffs. The court has power to draw in- 
ferences of fact. In drawing such inferences, wo 
must conclude that the defendant well knew that he 
was on the register for twenty unpaid shares, and 
that lie assented to hold them, There is not only 
abundant but conclusive evidence that he agreed to 
become a shareholder, on the terms on which his 
name is on the register. ' In his original agreement 
with Riccard, he undoubtedly intended to hold only 
paid-up shares as a qualification. His name is 
in the Act of Parliament as,^ a director, and 
the act specifies the qualification. After the 
passing of the Act, the register is made up 
and his name is inserted as the holder of twenty 
ordinary unpaid shares. He was present at two 
meetings when the register was sealed. But he was 
not only an ordinary member, he was a director, and 
l^eld shares for the purpose of being a director. He 
Svas a director not only in name but in fact. He was 
present at several meetings, and received 50 guineas 
for fees. On two occasions ho received notices of 
call. This was express notice that be was on the 
register for shares not paid up. It is monstrous 
that a director, who has attended all the meetings, 
and who has received notices of call, should say 
that he did not know his name was on the register 
as holder of unpaid shares; I cannot believe such a 
statement. He must hare been well aware of his 
liability. The present case is distinguishable from 
that of the Baron de Btvitte ; re the South of France 
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Company, L. Rep. 7 Eq. 11 ; 38 L. J. 18, Ch., in 
which, as to a certain number of shares, the Master 
of the Rolls held the baron not liable, on the ground 
that in that case the company had authority to issue 
paid-up shares, so that the baron could not know 
that those shares were not paid up. Here it is im- 
possible to conclude that the defendant was igno- 
rant that the company had no power to issue paid-up 
shares without receiving money or money’s worth. 
As then his name was on the register with his know- 
ledge and assent, that amounted to an implied 
agreement to take the shares set against his name. 
This case is not like those that have been 
cited. Cases of this kind generally resolve them- 
selves into questions of fact, and the decision 
depends on the particular circumstances. That 
that is so is illustrated by two cases, in Re The 
Richmond Hill Hotel Company, Elkington's case, 
Jj. Rep. 2 Ch. App. 511, and PellaWs case, L. Rep. 
2 Ch. App. 527, and 16 B. T. Rep. N. S. 442. Both 
these cases were originally decided by Wood, 
V.C., and in both it was held by that learned judge, 
that the applicants were not liable. These decisions 
were appealed against. The Lords Justices held 
Elkington liable, but Pellatt not. In giving judg- 
ment in the former case, Cairns, L. J. said : — “ I 
regret that 1 am unable to come to the same con- 
clusion as the Vice-Chancellor, because I cannot 
avoid thinking that, if Messrs. Elkington had been 
clearly aware of the consequences of what they were 
doing, they would have entered into their contract 
with this company in a different manner. But what 
we have to deal with are the acts and conduct of 
Messrs. Elkington, and not the question whether 
they themselves were aware of the legal conse- 
quences of what they were doing.” What wo have 
to deal with here are the acts and conduct of the 
defendant. They are clearly inconsistent with his 
not being a shareholder, or the holder of only 
paid-up shares. I cannot conceivd how the defen- 
dant can say, after having acted as he has, that he 
did not know of and assent to his name being on 
the register for these shares. It would be monstrous 
if he were to be allowed to shirk his liability, and I 
should be very sorry to lend my aid to such an 
attempt. 

Brett, J. — It has been clearly made out that 
no liability rests on the defendant merely by 
reason of his having been a director, and the 
defendant is not estopped as against creditors 
from denying his liability, because, even if 
he held himself out to the world as the holder 
of unpaid shares, there is nothing to show that the 
plaintiffs acted on the faith of his being such a 
shareholder. It is also clear that the defendant is 
not liable in this action unless he was a shareholder, 
and he was not a shareholder unless he entered into 
a binding contract with the company to become a 
shareholder and the contract was carried out by the 
company. And there was no such contract unless 
there was mutual assent. If the defendant agreed 
to be bound by one set of terms, and the company by 
another, \here was no contract. Still the defendant 
was on the register of the company for twenty 
unpaid shares. Under such circumstances the Act 
of Parliament throws the burden on him of dis- 
proving his liability ; and I am not prepared to say 
that the defendant has shown that he and the 
ompany did not assent to the same terms. It seems 
to me that the ^fendant at first intended to hold 
nothing but pmd-up shares ; but afterwards he 
found that the Company could not assent to his 
terms, and so he acquiesced in other terras— viz., 
to hold unpaid shares. He finally agreed to do so, 
taking his chance that, as he was a director, the com- 
pany would not enforce payment. Thns I tliink 
that both parties assented to the same terms, and if 


Macleak Cresp.) P. 

they did so there was a binding contract. Acting on 
that contract, the company put the defendant’s name 
I on the register. On these grounds I think our 
judgment must be for the plaintiffs. 

Judgment for plaintiffs. 

Attorneys for plaintiffs, Bircham and Co. 
Attorneys for defendant, Coomhe and IVainwright. 


REGISTRATION APPEAL. 

Friday, Jan, 21. 

PiERCEY (app.) V. Maclean (resp.) 

Registration — Counting-house — Structural severance--^ 
Rating — 2 Will. 4, c. 45, s. 27. 

A room or rooms used as a counting-house constitute a 
“ counting-house'^ within the meaning of 2 Will. 4, 
c. 45, s. 27, ecen though in point oj construction they 
form part of a house. 

This was a consolidated appeal from the decision 
of the revising barrister for the city of London, 
who had decided that the name of the respondent 
John Maclean and also the names cf certain other 
persons should be on the list of voters for the city. 
The following was the case stated by the revising 
barrister. 

The said John Maclean (hereinafter called iho 
claimant) claimed to be inserted on the list of voters 
for thq parish of St. Katherine Free Church in 
respect of a counting-house, situate at and within a 
house. No. 10, Billiter-street, in the said parish. 

The counting-house in respect of which this claim 
was made consisted of two rooms, forming, together 
with the landing of the staircase, the entire first 
floor of the said house. 

This house was originally built for a dwelling- 
house, and in former years had been so occupied ; 
but, in common with many similar houses in the 
said city, the use of it as a dwelling-house has been 
abandoned, and the whole of it was let out in sepa- 
rate apartments for business or commercial pur- 
poses ; and at no time since the 30th July 1868 had 
the same or any part thereof been used as a dwelling. 
The landlord, who has a lease of the entire house, 
underlets the ground floor to a person who occupies 
it as a grocer’s shop ; the rest of the house is let out 
in separate holdings to tenants who occupy theVn as 
coudting-houses or business offices. No structural 
alteration has been made in any part of the said 
house since,it was disused as a dwelling-house. The 
first floor is* let to the claimant as tenant from year 
to year at a yearly rent of 65/. under an agreement 
that the landlord should thereout pay all the rates 
on behalf of the claimant in respect of the pre- 
mises occupied by him, the rent being higher than 
it would have been if the claimant were personally 
to pay the rates to the collector. This floor con- 
sists of two rooms communicating together by an 
internal door, each of which rooms has a separate 
outer door to the landing of the staircase which 
gives access to this floor and the floors above. 
These doors are the same doors as were attached to 
the rooms when the house was used as a residence. 
On the outside of one of these outer doors is painted 
the name of the claimant. These rooms were occu- 
pied and used by him as a counting-house in his 
trade or business of wine merchant. He alone, and 
to the exclusion of the landlord, had the keys of the 
doors that opened on the landing. These rooms 
%ere used in manner aforesaid by the said claimant 
and his clerk during the daytime, and after the 
business hours the doors on the landing were lockM 
and the keys taken away by him or his cle^* 
There is an outer door to the house opening on the 
street which is opened during the day ; after business 
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hours this door is closed and secured by a iatchlock 
of which claimant has a key. 

The claimant was rated to all the rates in manner 
following. Against No. 10. Billiter>6treet, in the 
rate-book, the overseers had placed the claimant’s 
name in the occupiers’ column, followed by the words 
“ counting-house,” immediately below the name of 
the landlord which was followed by the word “house.” 
The two names were bracketed together and the 
rateable value, which exceeds 120/. and the rate in 
the pound and the rating of ^he whole house, includ- 
ing therein the said counting-house, was carried out 
in the appropriate columns of the rate-book against 
those names jointly ; but no separate value or rating 
of the counting-house alone was inserted in the rate. 
There had been no special enactments as to rating 
in force in this parish. Both the rates and rents had 
been duly paid and all other requisites not herein 
specifically mentioned to entitle the claimant to be 
placed on the list of voters in respect of his occupa- 
tion of the said counting-house, were duly proved. 
This claim was objected to on the following grounds : 
-—Pirst, that the tenement in the claimant’s occupa- 
tionwas not sufficient in kind to confer a qualification 
■by reason of there being no such structural severance 
of the rooms, occupied by him as a counting-house, 
from the rest of the house as to constitute them a 
counting house within the meaning of the Act to 
amend the representation of the people in England and 
Wales, passed in the second year of the reign of Ilis 
late Majesty King William the Fou»*th. Secondly, 
that the claimant was not, as such occupier as afore- 
said, an occupier of premises in respect of w’hich he 
was legally liable to be rated, on the alleged ground 
that an occupier of part of a house not structurally 
severed from the rest of the bouse is not liable to be 
rated, and, therefore, that the placing of his name 
by the overseers on the rate-book in manner afore- 
said, was no rating of him in respect of the premises 
he occupied. 

The revising barrister disallowed the objections 
and inserted the claimant’s name on the list of 
voters in respect of his occupation of the said 
counting-house. Holding, first, that there was a 
conversion and occupation of the said rooms into 
and as a counting-house, so as to make them a 
counting-house within the meaning of the said Act, 
and that no further structural severance than ap- 
pears on the facts was necessary to make them a 
good qualification as a counting-house. Secondly, 
that the overseers having placed the name bf the 
claimant on the rate-book in manner aforesaid, they 
had thereby so rated him in respect of the premises 
he occupied, as to entitle him to be placed on the 
list of voters as duly rated. Thirdly, he also held, 
if it was necessary to give a decision on the point, 
that the claimant was an occupier in respect of the 
premises^ ho so occupied as aforesaid, and that such 
■joint rating of him and his landlord os aforesaid in 
respect of^ the whole house, rated him in respect of 
the premises he exclusively occupied being part 
thereof. 

The question upon which the judgment of the 
Court of Common Pleas was requested, was whether 
it was rightly decided that the said respondent and 
the other persons were entitled to have their names 
■v^tained or inserted, as the case might be, in the 
register of voters for the city of London. 

PirMtiUf Q. C. for the appellant. The question 
here is what is the meaning of the word “ counting- 
house,’ in sect. 27 of 2 Will 4, c. 46. It must be a 
whole house. There is in this case no structuiltl 
severance as to constitute the two rooms occuined 
by the reswndent a counting-house within the 
meaning of the statute. The word “ house,” used 
in the same section, means primafacis a dwelling- 
house. Cook V. ‘BumbeTf K. ft G. 418; 81 L. J. 


. MaCLBAN (reap.) [0. P. 

64, C. P. ; 11 C. B., N. S., 33 ; 6 L. T. Rep. N. S. 
838, has decided that the word “ house ” moans a 
whole house, and that part of a house in no case 
confer the franchise unless there is a complete 
severance in fact between it and the rest of the 
house. ^ In construing the words “ warehouse ” and 
“ counting-house,” regard must be had to that deci- 
sion. The words mean a house used for certain com- 
mercial purposes, as distinguished from a “ house ” 
properly so called, f.e., a dwelling-house. The same 
structural severance that is required to constitute a 
“ house ” is required to constitute a “ warehouse ” 
or a “ counting-house.” Toms v. Luckett, 5 C. B. 
23, and Downing v. Luckett^ 5 C. B. 40, appear at 
first sight in favour of the respondent ; but the 
decision in those cases really turned on the questi' n 
whether the tenant was an “ occupier ” or not within 
the meaning of the section, and the sufficiency 
of the place occupied to confer a qualification 
was not in dispute. Whatever doubt may have 
been raised by these cases has been set at rest 
by the decision in Cook v. Dumber (uhi sup.") 
If the respondent used these rooms for dwelling 
purposes, he would have no pretence to a vote. 
[Bovill, C. J. — If a counting-house means a 
whole house, why should it have been mentioned by 
the Legislature ?] To show that a house used for 
commercial purposes (which is not “ a house ” 
within the meaning of the 27th section, that mean- 
ing a dwelling-house) may confer a vote. A person 
who occupies rooms like these for purposes 
analogous to those for which a counting house is 
used (as chambers occupied by a barrister or a 
solicitor or an architect for the purpose of carrying 
on their profession) does not get a vote. 

Wilson V. Roberts, 11 C. B., N. S., 60 ; 31 L. J 

78,0. P. ; 5 L. T. Rep. N. S. 838. 

Cuthhertson v. Butterworth, L. Rep. 4 C. P. 523 : 

21 L. T. Rep. N. S. 140 ; 38 L. J. 98, C. P. . 
According to the latest decisions, if the landlord 
lived in this house, ho would have a vote as for a 
whole house QSmith v. Lancaster, 21 L. T. Hep. N. S. 
491 ; 39 L. J. 38, C. P.) ; though in reality he would 
bo letting the greatest part of it to sub-tenants, 
who would be j-lso entitled to vote. Another question 
arises as to whether the respondent was rated so as to 
entitle him to vote. As to this question, Wright v. 
2'he Town Clerkof Stockport, 5 M. & G. 33, will bdeited 
by the respondent. There is, however, this distinc- 
tion between that case and the present, that there 
the claimants were rated for the whole house with 
their landlord ; while here, the claimant purports to 
be rated for a counting-house, the landlord being 
rated for the house. He cited also 

PovfellY. Boraaton, 18 C. B., N. S., 175: 34 L J. 

73, C. P. 

Meadows White for the respondent. — A counting- 
house need not be a separate building. The words 
in thp Act must bo taken in their Ordinary and 
popular sense. Taking them in this w'ay, it is clear 
that these rooms constitute a counting-house within 
the meaning of the Act. Who ever heard of a 
counting-house being a w We building?* The pre- 
sent question is one of use and furniture rather than 
of structure. The question discussed in Cook v. 
Dumber (ubi sup.') was whether a certain building 
was a house or not ; but that question does not arise 
here. But even if structural severance were needed 
to constitute a oounting-house, there is suffleient 
severance here within the meaning of the case of 
Cook V. Dumber, fHe was heft stopped by the 
court.] 

Botimi, C. J.— As far as we ate informed, ever 
since the year 1682 the ocoupatian of couatiug- 
hottses similar to the present one has conferred a 
vote. That practice shows what lus bewi the almost 
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universal opinion as to the meaning of the word 
“ counting-house.” If Mr. Prentice had satisfied us 
that the practice was wrong, it would have been our 
duty to declare the law and reverse the practice ; 
but I am unable to see that he has given us any 
grounds for the change. The decisions have varied 
as to whether a whole house is required, when the 
claim is made under the words ** house or other 
building,” but no decision affects this question to 
show that a counting-house must comprise a whole 
house. Since the case of Cook v. Humber (uhi sup ') 
the words “ house or other building” must be con- 
strued to mean a whole house ; if we take any other 
view of the section, the words or other building* 
might divide a house into a part of a house. It was 
said that the words “ or other building” might in- 
clude a whole house or part of one, because they 
came after the words “ warehouse, counting-house, 
or shop but it has been rightly held that the 
words must not extend 4he meaning of the word 
house,” so as to make it equivalent to part of a 
house; because if the word “house” at the beginning 
of the clause signifies a whole house, then the words 
♦‘other building” at the end must bear the same 
signification. This case, however, does not turn on 
the meaning of the word “ house,” but on the mean- 
ing of the word “counting-house.” Now, in the 
first place, the word counting-house, as commonly 
understood, means a part of a house. A shop is 
a part of a house, and a warehouse is generally a 
part of a house. In this particular case tlie rooms 
in question are known as a counting-house, and are 
used as one. Mr. Prentice, then, has to satisfy us, 
that what is known, and used as a counting-house 
is not a counting-house within the meaning of the 
Act. He says it must be a whole house. But 
a counting-house or a shop is commonly a part 
of a house, and not the whole. There is no direct 
decision as to the moaning of these words, “ ware- 
house, countiiig-house, or shop,” but there are many 
cases in which the judges have expressed their 
views as to their meaning. In Toms v. Luckett (ubi 
sup.), which was decided in 1847, Wilde, C. J. (at 
p. 35 in the Common Bench Reports) says ; — “ We 
all well know that the terms “ warebpuse, counting- 
house, shop ” import parts of houses devoted to par- 
ticular purposes of Business ; and the general words 
that follow, “ or other building,” must have m*- 
tended to embrace other separate occupations’ of 
distinct portions of a house.” The question, then, 
was whether part of a house, used as a dwelling- 
house, would confer a vote. Cook v. Humber (ubi sup.) 
has reversed that decision, but it loaves untouched the 
view there taken of the meaning of the words, 

“ warehouse, counting-house, or shop.” The Chief 
Justice goes on to say, “ The object of the Legis- 
lature in introducing these words seems to have 
been to prevent the discussions that might be ex- 
pected to arise out of the previous words. I cannot 
help thinking that the apartments which this party 
is described as occupying should be held to fall 
within the words ‘ other building,’ just as much as 
the words * warehouse, counting-house, or shop,* are 
satisfied by the occupation of distinct portions of a 
house for the purposes before adverted to.’* There 
is no doubt, then, as to the opinion of Wilde, C.J. on 
this question. In Wright v. The Town Clerk of 
Stockport, 5 M. & G. 33, which was decided in 1843, 
the question was whether rooms, being portion of a 
building, could entitle the occupier to a vote. 
There Tindal, C. J. at page 60, says, “ We are of 
opinion that eaebt of these rooms, held in the manner [ 
described in the case, was such a building as to 
confer the right of voting on its' occupier.” There, 
too, thb language used seems to show that a shop^ 
w^house, or counting-house was, in the opinion of 
Tindal, C. J. equivalent to a part of a house. In 
Cook V. Humber (jubi sup.), where the question of 


whole or part of a house was again raised, it was 
said that the word “ house ” meant a whole house 
in the first place, and that therefore the words 
“ other building ” at the end could not moan a part 
of a house. But the only question was as to the mean- 
ing of these words, and nothing was said to interfere 
with the views of Wilde, C. J. and Tindal, C. J. as 
to the meaning of the words “ shop, warehouse, or 
counting-house.” In Cook v. Humber (ubi sup.), 
Erie, C. J., says at p. 43 of 11 C. B., N. S., “ as to 
the kind of tenements which qualifies, the statute 
has described two classes of buildings, namely, 
those used for residential, and those used for 
commercial purposes — ^liouse, for residence — ware- 
house, counting-house, shop, or other analogous 
building, for commerce. When the claim is in 
respect of a house, we consider that the Legislature 
did not intend to create a part of a house used for 
residence, and not for commerce, a tenement suffi- 
cient to qualify.” I should expect to find that if 
Erie, C. J., had thought that a shop must bo the 
whole building, he would have said something of the 
sort. So far, however, from his doing so, his lan- 
guage seems to show that this court in his time 
entertained the contrary opinion. At p. 4G of this 
same report, the case of Wright v. The Town Clerk 
of Stockport (ubi sup.) is referred to, and no dis- 
satisfaction is expressed with that decision. The 
next case is Wilson v. Roberts (ubi sup.), decided in 
18GI. At p. 60 of the 11 C. B., N. S. report, the 
the court say : “ The claimant occupied the first 
floor, being a part of a house, which part had not 
become by actual severance an entire house in any 
sense of the word ; and we consider that the qualifi- 
cation fails, because the tenement, the subject of 
occupation, was not sufficient.” That is to say, it 
was not sufficient as a house. He continues: “ It is 
not stated to be a shop, warehouse, or counting- 
house. It was not a house, because it was only a 
part of a house. It was not a building analogous to 
the others described in the statute, because it was 
only one part of a building, without any actual 
severance from the other parts.” If rooms are occu- 
pied as warehouses, shops, or counting-houses, the 
case is different. There, however, the claimant 
could not be said to occupy a house, because he only 
occupied a part ; and his rooms could not fall under 
the description of shop, warehouse, or counting- 
house, because they were not used for that purpose. 
I am of opinion, then, that these words “ shop, 
warehouse, or counting-house,” include parts of a 
house. That is the common meaning of the words. 
The language seems to mo to have been used ad- 
visedly to designate^ place like that, in respect of 
which the present claimant claims. As to the 
rating question: I do not understand Mr. Prentice to 
insist much upon it, so I merely observe that this 
case must be governed in this respect by Wright v. 
The Town Clerk of Stockport. 

WiLLBs, J.— I am of the same opinion. The 
words “ counting-house ’* in the absence of any- 
thing in the context to restrain them to any par- 
ticular sort of counting-house^ must be held to 
include any place that is a counting-house iq the 
largest ordinary sense of the word. This rule has 
been consistently followed by this court in these 
cases. Now, in ordinary casesj a coiinting-hduse is 
a part of a house, and it is not necessary to convey 
the idea of a counting-house, to introduce the cir- 
cumstance that the whole of the building is devoted 
to that purpose. There is nothing to prevent the 
word “counting-house” in its ordinary sense in- 
cluding such a tenement as this. Is there, then, any- 
thing ill the context to show that the whole house is 
meant? I will assume that Chok v. Humber (ubi 
—p.) rightly decided that the word “ house” means a 
wnole house. To determine this question about the 
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context, let. us look at Cook v. Bumb^ir, Beading the 
section by the light of that case, it is just as tliough 
the Legislature had said that every person occupy' 
ing a whole house, warehouse, counting-house, shop 
or other building shall have a vote. That is the 
most favourable way of putting it for the appellants. 
All that Cook v. Humber decided was that the adjec- 
tive “ whole must be prefixed to the word “ house ” 
in this section. There is, then, 1 think nothing 
either in the subject matter or the context, to pre- 
vent our regarding a part of a house as a counting- 
house. A counting-house commonly is a part of a 
house. In such a case, however, I would not say but 
that the occupation may be in some. sense qualified. 
I do not speak now of the question whether a 
“counting-house” must bean entirety in point of 
building, but of the nature of the occupation. 
It is conceivable and probable that a person might 
have what is called a counting-house, or a place of 
business, without exposure of wares to make it a 
shop, and that his occupation would give him no 
more control over or access to the place than a mere 
lodger would have. I could understand that it 
might be decided under such circumstances, that 
such an occupant is nothing mure than a lodger. 
But that applies to the case of a person who has a 
room in a house, the general control of which is 
vested in the owner. That exclusion of a mere 
lodger would necessarily arise from our giving to 
the words of the Act their plain and ordinary mean- 
ing. The same doctrines as to the sufiSciency of 
the occupation might apply to the case of a person 
having a counting-house, as to a person having a 
dwelling-house. It is unnecessary, however, to 
pursue this matter further, as, if there is anything 
to qualify the claimant’s occupation here, that would 
affect the sort of occupation, and has nothing to do 
with the question of a whole or part of a house. The 
claimant in this case is in no sense a lodger. He 
has as complete control over his counting-house as 
he could have if it were in point of structure a 
separate house. The only difference between the two 
cases is that, in the one case he could get in at night 
without a latch-key, while here he must use his 
latch-key in order to get through the outer door. 
But this door is put up and kept locked, not in order 
to exclude him, but to exclude improper characters. 
His occupation, then, is sufficient, and as I think 
that he occupies what the Legislature must be con- 
sidered to have contemplated when it used the word 
“ counting-house,” the decision of the revising 
barrister must be affirmed. 

Brett, J. — ^The question here is whether Mr. 
Maclean is qualified to be entered on the list of 
voters for the City of London. The words of the 
27th sect, of the Reform Act 1832 (2 Will. 4, c. 45) 
are to the effect that the occupier of a “ house, 
warehouse, shop, counting-house, or other building’’ 
of a particular value shall be entitled to a vote. 
There are then two points to be here considered — 
first, what is the nature of the occupation ? secondly, 
what is the thing occupied ? Here the occupation is 
found^ to be of such a character as to entitle the 
occupier to a vote, if the thing occupied be suffi- 
cient. The place occupied is alleged to be a count 
ing-house, and the question for us is whether it is a 
« counting-house” within the meaning of the sta- 
tute. The facts raise the questiof), not whether the 
place is in point of structure sufficient to be a 
counting-house, but whether it is to be said that it 
is not a counting-house, because in point of struc- 
ture it is part of another building. The appellant 
relies on the decision of this court in the case of 
Cook V. Humber 8up.\ but that case decides only 
that a part of a house is not sufficient to entitle the i 
occupier to a vote, because the word “ house” means ^ 
a whole house. It is consistent with that decision, 


that part of a building, if there bo sufficient struc- 
tural severance, may constitute a “ house.” Flats and 
chambers are in one sense parts of another building, 
but, in another sense, they are so contrived as to form 
separate houses. When Mr. Prentice supposes Cook 
V. Humber (ubi sup.') to have overruled Toms v. 
Luckett (ubi sup.), and to have decided that a part of 
a building can under no circumstances form a quali- 
fication, he must think that the court, in deciding 
Cook V. Humber adopted the doubt expressed by 
V. Williams, J. in his judgment in Toms v. Luckett. 
All, however, that the cases decide is that, in the 
ordinary and popular sense of the word, a part of a 
house is not a house ; but there is nothing to show 
that a part of a house may not be occupied as a 
counting-house, merely because it happens to be a 
part of and not a whole house. If .a man occupies 
a part of a warehouse, i.e., a part let off to him, 
those decisions show that he would not be entitled 
to a vote ; but they do not go to the length of do 
ciding that if a man occupies a whole warehouse or 
counting-house, he is to have no vote because the 
warehouse or counting-house (as the case may be) 
forms a part of another building. If we were to 
allow this appeal, we should disfranchise most shop- 
keepers and whole columns of voters. There is 
nothing in the authorities to lead us to do that ; on 
the contrary, I think that, if the same mode of 
decision be applied to this case as to them, the de- 
cision of the revising barrister must be upheld. 

Appeal dismissed with costs. 

Attorney for the appellant. Harper, Broad, and 
Co. 

Attorneys for the respondent, Travers Smith and 
Be Gex. 

STAFFOBBSHIRE LENT ASSIZES. 

Reported by JoHjr Rose, Esq., Barm tcr-ut- Law. 

OXFORD CIRCUIT. 

Tuesday, March 15. 

• (Before Lusu, J.) 

Beg. V. Eliza Cook. 

Concealment of birth — Evidence of. 

Although the fact of the prisoner having placed the dead 
body of her netvly-born child in an unlocked box is not 
of itself sufficient evidence of concealment of birth 
ivithin 24 25 Viet. c. 100, s. 60, yet all the 

attendant circumstances of the case must he taken into 
consideration, in order to determine whether or not an 
offence under the above-mentioned section of the 
statute has been committed. 

Indictment for concealment of birth. 

The prisoner was in domestic service as a cook. 
On Dec. 18 she told a fellow-servant that she was 
suffering from toothache, and would go to bed. She 
did so, and remained in her room until Dec. 20, but 
did not lock the bedroom door. The housemaid 
observed that the prisoner had changed the sheets 
on her bed, and that those which she removed were 
stained. 

On the morning of Dec. 20 the prisoner was dis- 
charged by her master. The housemaid helped her 
to complete the packing of her box, which was 
already half filled when the housemaid went to it, 
but which was not locked. Having finished packing 
the box, the housemaid locked it, and gave the 
prisoner the key. .,The prisoner, with heritox, was- 
then sent home to her mother. A short time after 
her arrival at home the police went to the mother’s 
house, and found the box in the parlour. The 
prisoner was requested to empty it. She removed 
some of its contents, and in doing so was seen to 



April 16, 1870.] 


THE LAW TIMES REPORTS.— voi. xxii., n.s.— 217 


Stafford Assizes.] Reo. v. Frederick Jokes- 

take out a bundle and throw it into the mouth of a 
flour sack behind the door. This bundle contained 
the dead body of a child. 

Motteram for the prosecution. 

Youuq, for the prisoner, contended that there^was 
no evidence of concealment ; that merely to abstain 
from immediately confessing the fact of a birth was 
not to conceal it. In Reg. v. Sleeps 9 Cox C. C. 669, 
it was held that the endeavour to conceal the birth 
of a child by a secret disposition of the dead body 
within the meaning of the stat. 24 & 25 Viet. c. 100, 
8. GO, must be by putting it into some place where 
it is not likely to be found ; and that placing it in 
an open box in the prisoner’s bedroom, and after- 
wards, on inquiry by the medical man, informing 
him that the child was in the box, where it was 
found, is not a secret disposition within the statute. 
In the present case the ^ox was left unlocked, and 
the housemaid had access to it. And in the recent 
case of Reg. v. JoneSf tried at the Gloucester Sum- 
mer Assizes 1869, M. Smith, J. held that the placing 
of the dead body of a child in an unlocked box was 
not of itself sufficient evidence of concealment.. 

Lush, J.— That may be so; but then all the 
attendant circumstances of the case must be taken 
into consideration. 

The learned Judge left the case to the jury, who 
found the prisoner guilty. 

Sentence^ two months' imprisonment. 

Attorney for the prosecution, Hand, Stafford, 

Attorney for the prisoner, Sheldon, Wednesbury. 


Wednesday, March 1C. 

(Before Lusii, J.) 

Reo. V. Frederick Jones. 
Manslaughter — Contributory negligence by deceased. 

Ifa man undertakes to drive another in a vehicle, he is 
bound to exercise proper care in regard to the safety of 
the man under his charge, and if by*culpably negligent 
driving he causes the death of the other, he will be 
guilty of manslaughter. Rut he cannot be found 
guilty of manslaughter if the deceased himself inier^ 
fered in the management of the horse, and thereby 
assisted in bringing about an accident. 

Even if the doctrine of contributory negligence applies to 
criminal cases (as to which point — quare ?) yet there 
is no contributory negligence on the part of anyone in 
merely getting into a vehicle and allowina himself to 
be diiven, although the driver be perceptibly drunk. 

Indictment for manslaughter. 

The prisoner drove the deceased (a friend) in a 
trap to some races. At the races the former b^ame 
intoxicated, and when his trap was ready to take 
him and the deceased home, he made several in- 
effectual attempts to get into it before he succeeded 
in doing so. The deceased, noticing this, wished to 
take the reins, but the prisoner said he would drive 
his own horse, and added that he would drive him 
(meaning the deceased) quicker than he was ever . 
driven in his life.** 

The prisoner whipped the horse and drove off at 
a furious rate, standing up and flogging the animal 
first on one side and tiien on the other. The trap 
was upset, and the deceased, being thrown out, 
received the injuries from the effect of whiob he 
died. 

• 

G. Browne, for the prosecution, opened the ficts 
above set forth. 

Young, for the prisoner, submitted that upon the 
statement of the counsel for .the prosecutioa there 
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-Re The Asiatic Banking Corporation. [|Chan. 

' was no case. There had been contributory negli- 
gence on the part of the deceased. [Lush, J 

That is not allowed as an excuse in a criminal case.] 
In Reg. v. Birchall, 4 F. & F. 1087, Willes, J. held 
that where the ^deceased has contributed to his 
death by his own negligence, although there may 
have been negligence on tho part of the prisoner, 
the latter cannot be convicted of manslaughter, ob- 
serving that until he saw a decision to the contrary, 
he should hold that a man was not criminally respon- 
sible for negligence for which he would not be 
responsible in an action. Now in the present case 
Mr. Wedge, the deceased, had volunteered to get 
into the trap, although he knew what condition 
Jones was in, and by So doing contributed to his 
death by his own negligence. 

Lush, J. — Tho prisoner undertook to drive tho 
deceased. He must drive carefully, must he not? 
And if ho neglects that duty he is responsible. The 
case cited is quite at variance witli what I have 
always heard laid down. I cannot see that there 
is any contributory negligence on the part of any 
one in merely getting into a trap and allowing him- 
. self to bo driven. 

The witnesses for the prosecution being then 
called, one of them, Mrs. Cooper, in giving evi- 
dence, said that just before the accident she saw the 
deceased put his hand out ; but in her deposition 
before tho coroner she was represented as having 
said that he put his hand out and caught hold of 
the rein. She now stated that she did not make 
that statement before the coroner, and she did not 
know why the deceased put his hand out. 

Lush, J. (summing up to the jury). — The ques- 
tion for you to consider is, whether the death of Mr, 
Wedge was caused by the culpable neglect of the 
prisoner. For my own part I must say that I con- 
I sidcr it a matter of law that a man who takes 
I another man into a trap with the intention of driving 
him is bound to exercise reasonable care both in 
regard to the safety of the man under his charge 
and also in regard to the safety of persons whom he 
may meet in the road. A man cannot claim any 
indulgence on account of being drunk. If you 
think the carriage was overturned by the prisoner’s 
culpably negligent driving, and that caused the 
death of the deceased, you will And the prisoner 
guilty of manslaughter; but if, on the other hand, 
you have reason to believe that the deceased him- 
self interfered with the management of the horse 
you will acquit the prisoner. 

Verdict guilty ; sentence, one month's imprisonment. 


COX7BT OF APPEAL IN CHANCERY. 

Reported by Tbohas Brooksbakk and G. Stcwabt 
Bochb, Eagre., BarriatersHkt^Law. 

Monday, Jan. SI. 

(Before Lord Justice Giffard.) 

Re The Asiatic Banking Corfobation; Ex parte 
Nussbrwanjbe. 

(!hntrilmtory---Transfer ^ to^ an infant — Registration— 
Commencement qf winding-up — Infant subsequent^ 
tw{fnty-one—His readiness to aec^t the shares — Right 
qf liquidator to retain transferor as shareholder. 

N. transferred shares to S., an infant, who was accqtted 
and filtered by the. company in ignorance of the fact 
ef injemey. S.. continued an infant at the c<mmm^» 
meat of the winaing-up. On application by the official 
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liquidator to substitute tfm name of N. for S. in the 
list of contributories^ it was 

■JBeld (affirming the decision of Stuart^ V. C.), that the 
company was entitled to full knowledge of the facts 
hejore accepting a transfer, and thcU as it had not had 
such knoujledge prior to the winding-up, the order asked 
far must be made; and that, even if S, were now 
noilling to confirm that transfer, that fact would not 
affect the official liquidator's righU 

This was an appeal by Nasser wan jee, a person 
residing in Bombay, against an order of Stuart, V.C. 
removing from the list of contributories of the above- 
named company the name of one Bromley Symons, 
«nd substituting for it that of the appellant, under 
the following circumstances. 

In Aug. 18G6 the appellant presented to the 
company for registration a deed duly executed, and 
in proper form, whereby he purported to transfer 
into the name of Mr. Bromley Symons, forty shares 
in the company, which the company, in ignorance of 
the real fact that Symons was at that time an 
infant, accepted and registered. In Oct. 1860, a 
|ietition to have the company wound-up by the 
court was presented, and on the 3rd Nov. following 
the usual order was made. The official liquidator 
in the first instance inserted the name of Nusser- 
•wanjee in the list of contributorieSj relying on the 
<act that the transfer to Symons had never been 
aipproved by the London directors in compliance 
with the articles of association, and it continued 
there until a decision of the Lords Justices in 
•another case that such an omission did not in- 
walidato the transfer. The official liquidator 
then in Nov. 1868, took out a summons to 
substitute Symons’s name for that of Nusser- 
wanjee, and on the 18th Dec. his Honour varied 
the list accordingly. Up to this time the official 
liquidator had remained ignorant of the infancy of 
Symons at the dates of the transfer and of the 
commencement of the winding-up, but on discover- 
ing this fact after the order last mentioned, he again 
applied to the court to remove the name of Symons, 
«nd insert that of Nusserwanjee, and in the month 
cf Dec. last his Honour made an order to that effect, 
from which the present appeal was preferred. 

In the course of tlie argument it was alleged that 
Symons, who attained twenty-one in Jan. 1867, was 
icesdy and willing to confirm the transfer and accept 
the shares. 

Karslake, Q. C. and Cottrell supported the appeal, 
and referred to I 

Costello's case, L. Bep. 8 Eq. 504 ; 

Curtiss case, L. Rep. 6 Eq. 455 ; * 

Lwmsden's case, L. Rep. 4 CSi. App. 31 : 19 L. T. 

Rep. N. S. 437 ; 

Capper's case, L. Rep. 3 Ch. App. 458 ; 

Mann's case, 15 W. R. 1124 ; 

Wilson's case, L. Rep. 8 Eq. 240 ; 21 L. T. Rep. 

N. 8. 164; H , y 

Tevrson's case, L. Rop. 8 Eq. 656 ; 

JAtchfield's ease, 3 Be G. <& Sm. 141. 

Dickinson, Q. C., and Kekewich, for the official 
-liquidator, were not called on. 

Lord Justice Gipbard said This is an appeal 
’from an order of Stuart, V.C., directing the name 
of Bromley Symons to be taken off the list of con- 
tributories, and directing the name of this appe- 
lant to be put upon the list instead of it. The 
Ifacts of the case are very simple, and not in dis- 
{mte. Bromley Symons was an infant at the time 
of the winding-up ; the transfer to him took place 
in July 1866, the winding-up order was made in 
Kov. 1866, on a.petition presented in Oct. 1866, and 
Mr. Bromley Symons attained the age of twenty- 
«ne on the 12th Jan. 1867. The fwder was made 


' by the Vice-Chancellor upon the application of the 
official liquidator ; he had nothing to do, and I have 
nothing to do, with what the relative rights of the 
appellant and Mr. Bromley Symons may or may 
not be, nor would it make the slightest difference if 
I hdd before me now the evidence, which I have not, 
of Mr. Bromley Symons’ confirmation of all that has 
been done. I take the Vice-Chancellor, with re- 
ference to the facta both of Costello's case and of 
this case, to have been perfectly accurate in what he 
said, namel}^ that the commencement of the 
winding-up is the period which fixes the status of 
the contributory. I have no doubt that he said that 
with reference to Curtis's case and the other cases of 
that class, and the principle is as simple as pos- 
sible, that a man who executes a transfer of shares 
in a company remains liable, unless and until there 
is on the list a transferee who is legally liable to 
the company, and you take, for the purpose of 
ascertaining whether the transferor has or has not 
placed on the register such a transferee, the date of 
the winding-up. 

If you try this case, the utmost that is said now 
is, not that the liquidator has consented to any con- 
firmation, or is bound by any confirmation, but that 
Mr Bromley Symons himself either has confirmed, 
or will confirm, the transfer. But, stopping there 
for a moment, suppose you had this state of things ; 
suppose you had this company still in existence, and 
the appellant, together with Bromley Symons, had 
sent this transfer to this company, they not know- 
ing that Bromley Symons was an infant at the date 
M’hen that transfer was sent to them ; as a matter 
of course, when they first knew that Mr Bromley 
Symons was an infant, if they had sent to the 
transferor, and said, “We shall apply to put your 
name on the list, and to take Mr Bromley Symons’ 
name off,” they would have been entitled to do , 
that, and upon a motion could have put the one 
name in the place of the other, for this simple 
reason, that it requires two things to make such a 
transfer valid, not only the confirmation of Mr 
Bromley Symons, but the acceptance of that con- 
firmation, either implied or actual, on the part of 
the company. ‘When you examine the facts here, 
there has been no acceptance by the official liqui- 
dator, and nothing done by the official liquidator 
which precludes him from saying that Mr Bromley 
Symons never was a proper transferee, and that the 
person who purports to have transferred to him 
ought to be on the list of contributories in hie 
place. The only fact that is stated to the contrary 
of that is this order which was made on 18 th Dec. 

1 868. That order was made at a time when the parties 
who were pieties to the making of it knew nothing 
of the infancy of Bromley Symons. I am, therefore, 
clearly of opinion that it was open to the official 
liquidator to say whether he would or would not 
acc.^pt the confirmation by Bromley Symons. 
Bromley Symons’s confirmation of it without that 
acceptance is just so much waste paper, and it is 
clear, upon the authority of Curtis's case and others, 
that the appellant ought to be on the list, the 
official liquidator desiring it, and that Mr Bromley 
Symons’s name ought not. The appeal therefore 
must be dismissed with costs; 

Solicitor for the appellant, W. Roberts Harris ; 

Solicitors for the official Ered^fidds, 
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Chan.] Be Commercial Bank Corporation op 
Tuesday, Feh. 8. 

(Before Lord Justice Gippard.) 

Be The Commercial Bank Corporation op India 

AND THE East; 

Fernandez’s Case. 

Winding-up — Creditor domiciled abroad — Death of 
creditor — Foreign probate — Dividends on debt — 
English probate, 

F.y domiciled at Bombay, died there, being then a creditor 
of the above-named hank, which was incorporated by 
Boyal Charter for the purpose of carrying on busi- 
ness in London, Bombay, and other places in India 
and the East. The company was ordered to be wound- 
up, and a first dividend was paid to F. in his life- 
time. His will toas proved in India only, and his 
executors claimed a second dividend, which became 
payable after his deatft The Master oj the Bolls 
decided that the dividend ought to be paid to the 
executors without requiring them to take out an Eng- 
lish probate ; but upon appeal 

This decision was reversed, and payynent was ordered 
only upon production of an English probate. 

This was an appeal by the Attorney-General 
against a decision of the Master of the liolls, that a 
dividend payable out of the assets of the company 
above-named (which is now being wound-up) to the 
Indian executors of a creditor whoso domicil had 
been in India, might properly be paid to him wi th- 
out requiring probate of the will to be taken out in 
England. 

Tlie hearing before the Master of the Rolls is 
reported in 21 L. T. Rep. N. S. 375. 

Sir Bounded Palmer, Q. C. and W. W. Karslake 
supported the appeal. 

Bagshaioe for the respondents, Mr. Fernandez’s 
executors. 


India, &o. —Be Universal Banking Co. [Chan. 

itself would only act on letters of administration in 
this country. But the matter goes much further 
than that, because the Act of Parliament (55 Geo.- 
3, c. l84) says distinctly thdt no person is to ad- 
minister, under a penalty, without first proving and 
paying certain duties. Well, probate duty, as we 
all know, attaches on bona notabilia in the place 
where the goods happen to bo situated, irrespcctiro 
of the question of domicil altogether. Beyond all 
doubt and question, those goods are bona notabilia in 
London. There can be no doubt about that, and I 
have no hesitation in saying that this court cannot^ 
by any means, authorise the payment to a person 
who really, if ho did receive this money and ad- 
minister it, would bo going directly in the teeth of 
the Act of Parliament, and doing a thing for vrhich^ 
not the person who pays, but the person who receivea 
and^ administers, if the Crown chooses to proceedi 
against him, would unquestionably be liable to a 
penalty. 

Upon these grounds, I must say that there must 
be payment only upon production of an English 
probate. There is no doubt, as Mr. Bagshawc said, 
that it is a matter of first principle that no court 
in this kingdom can look at anything under any 
circumstances, but the proper probate. The costs 
of all parties ought to be borne by the estate of the 
company. 

Solicitor for the Crown appealing, The Solicitor of 
Inland Revenue. 

Solicitors for the^ official liquidator, Freshfields. 

Solicitors for the representatives of Fernandes 
Tucker, New and Langdale. 


Friday, March 4. 

(Before Lord Justice Gifeard.) 

Be The Universal Banking Company (Limited) ; 
Ex parte Strang ; Ex parte Maokretii. 


The authorities cited wore : 

The Altorney-Gencral v. Bowens, 4 Moo & W. 191 ; 

1 Williams on Executors, 279 — ; 

Pa/rtinqton v. Tlie Altorney-General, L. Rep. 

4 Eng. A Ir. App. 100 j 21 L. T. Rep. N. S. 370 ; 

Pearse v. Pearse, 9 Sim. 430 ; 

Lasseur v. Tyrconnel, 10 Boav. 28 ; 

Bond V. Graham, 1 Hare, 482 ; 

Christian v. Devereux, 12 Sim. 204 ; 

Tyler v. Bell, 2 Myl. & Cr. 89. 

Sir Bichard Baggallay, Q. C. and Kekew ich, for the 
official liquidator, took no part in the argument. 

Without calling for a reply. 

Lord Justice Giefard said: — ^Thcre seems unfor- 
tunately before the Master of the Rolls to have been 
a mistake, it being supposed that this was an Indian 
company. Beyond all doubt, when the charter is 
looked at, it is, to all intents and purposes, an Eng- 
lish company. The gentleman whose estate is now 
represented by the parties stated to be his Indian 
executors, was domiciled abroad ; ho proved here, 
and he obtained • payment of one dividend here. 
After that he died, and the state of things upon 
which I have to give a d^ision is* this: The 
official liquidator, who is, to all intents and pur- 
poses, the officer of the court, desires the direction 
of the court as to whether he can or not safely pay 
this money to those persons who have obtained no 
probate in this country. I take it first of all that^ 
under these circumstances, one can only look upon- 
this proceeding as a judicial proceeding, and 1 take 
it the officer of the court has no right fjfi act upon 
any other evidence than such as the court would 
itself act upon; and beyond all question the court i 


Winding-up — Contributory a creditor — Calls made on 
him — Set-off — Composition deed — Assignment of 
debt owing from company. 

Subsequently to the commencement of winding-up, M. a 
shareholder in the above named bank, assigned a debt 
due to him froyn the company to S., who gave notice 
of the assignment to the company. After this he 
executed and registered a deed of composition with 
his creditors, in the schedule to which the official liqui- 
dator was included Jor the utmost amount that could 
by possibility be called up on his shares, which wae 
veyy much below the debt due to him ; and as soon as 
he was selted on the list of contributories he tendered 
the amount of the composition in respect of all possible 
calls. Stuart, U. C., having held that a balance order 
for the amount of the calls must issue against M.^ 
and that S. was not entitled to set- off the calls against 
the debt, it was 

Held, on appeal, that the former order must be discharged^ 
the debt being proveable under the deed, and that S- 
was entitled to deduct from the debt due from the- 
company the amount due from M. for calls, and to 
receive a dividend (^which was about to be declared) y. 
as the balance after such deduction. 

In this case there were two appeals from Stuart,. 
V. C., against his Honour’s orders, reported 22 L. T- 
]^p. N.S., 85, where all circumstances are suffi- 
ciently stated. 


Di<Icens<m, Q.O'. and Bathurst, supported the appeal^ 
und had referred to x « . 

Be DvehwoHh, L. Rep. 2 Ch. App. 078 ; 16 L. T- - 
Bep.N.S.680{ „ . /t 

Re Tlie Anglo-Chreeh Steam Navigation C<mpam ^ 
CcuralU and Haggard's ease, L. Rep. 4 Oh. App.. 
174 i 19 L. T. Rep. N. S. 706 ; 
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The Bankrupt Law Consolidation Act 1849, s. 171 ; 

The Companies Act 1862, a. 101 ; 
when 

* 

Greene^ Q. C. (with whom was Brooksbank) said 
that he felt, after the recent decision of his Lordship 
in Mitchell and Aspinalts case^ 22 L. T. Rep. N. S. 
188, that he could not contend that the amount due 
for calls was not provcable under the composition- 
deed ; and that being so, that the case Be Duckworth 
applied, and entitled the contributory to set-of^ the 
calls due from him against the debt aue to him. 

Lord J usticc Giffard thought that Duckworth's 
case concluded the whole matter, and that it was 
of no consequence that that authority and the 
present case differed in this, that here there was 
more due from the company than from the con- 
tributory, while the case was the reverse in Re 
Duckworth. In the case of bankruptcy the 101st 
section of the Companies Act did not apply as it did 
where there was ho bankruptcy (^GrisselVs case., 
Ii. Rep. 1 Ch. App. 628 ; 14 L. T. Rep. N. S. 843), 
and therefore the parties were left to the mutual 
credit clauses of the Bankrupt Law Consolidation 
Act 1849. A dividend would, therefore, be paid to 
Mr. Strang on the balance of the debt after de- 
ducting the calls, and the balance order against Mr. 
Mackreth would be discharged. I'he ofScial liqui- 
dator would have all his costs in the court below 
and here ; but the appellants couk* on^ have out 
of the estate their costs before the Vice-Chancellor. 

Solicitor for the appellants, John Roe. 

Solicitor for the official liquidator, Pulbrook. 


ROLLS COURT. 

Reported by Henry Peat, Esq., Barri8ter>at-Law. 

Saturdapf March 5. 

Re Smith’s Trusts. 

Practice— Costs — Petition for payment of dividends — 
Trustee Relief Act-— Costs of trustee — Income and 
corpus. 

On a petition by a tenant for life for payment of the 
dividends of a fund paid into court under the Trustee 
Reli^ Act : 

Held, that the costs of the trustee must be paid out of the 
income, and not out of the corpus. 

This was a petition by the tenant for life of a 
fund which had been paid into court under the 
Trustee Relief Act, for payment of the income of 
the fund. The only question which arose was 
whether the costs of the trustee were to be paid out 
of the corpus or out of the income. 

Dawson, for the petitioner, stated that there were 
conflicting decisions on this question ; it had been 
held by Vice-Chancellor Malins in Be Gordon's 
A rusts, L. Rep. 6 Eq. 335, that trustee’s costs of 
appearing on a petition for payment of dividends 
wew payable out of the corpus, while it had been 
^Id by Vice-Chancellor James in Re Whitton's 
Trusts, L. Rep. 8 Eq. 352, that they were payable 
out of the income. 

B. S. Leeson appeared for the respondents. 

L6^ Romillt.-~I have always followed the rule 
as laid down by Vice-Chancellor James in Be Whit- 
ton's Trusts {suora')', and the trustee’s costs of 
appearing on this petition must therefore be paid 
out of the income of the fund. 

Solicitor for petitioners, W. H. Holland. 

Solicitors for the respondents, Bensman and 
Nicholson, 


Tuesday, March 8. 

Goldschmidt t*. Jones. 

Company — Shares — Stock Exchange — Purchase of 
shares by person resident abroad — Refusal of vendor 
to ex^ute transfer — Suit to enforce contract. 

A broker purchased on the Si^ Exchange, from J.'s 
broker, certain not fully paid-up shares in a joint- 
stock company, at a sum to be paid on the next 
settling day. The purchasing broker gave as his prin- 
cipal the name of G., a foreigner domiciled abroad ; 
hut J, refused to transfer the shares to G., oh the 
ground that he was domiciled abroad, and had no 
property, in this country to nteet any liability which 
might accrue in respect of the shares. 

On a biH by G. to enforce the transfer: 

Held, that there was an implied contract between the 
brokers that the purchasing broker would furnish' to 
the seller the name of a responsible transferee ; that 
a foreigner domiciled abroad was not such a respon- 
sible transferee, and that, therefore, J. ivas not bound 
to execute a transfer of the shares to him. 

Bill accordingly dismissed with costs. 

This was a suit by one Goldschmidt, who was a 
foreigner, resident at Stuttgard, to compel a vendor 
to execute a transfer to him of certain shares which 
he had purchased, through his broker, on the Stock 
Exchange. 

The shares in question were 100 shares in the 
Land Mortgage Bank of India (Limited), which 
the defendants, who were the executors of the will 
of Jenkin Jones deceased, sold through their 
brokers, Messrs. Bingham and Cullen, to Mr. A. 
Petre, the plaintiff’s broker. They were 20/. shares, 
on which only 4/. had been paid. Before the 
settling day Bingham and Cullen informed the 
plaintiff’s broker that the defendants objected to 
transfer the shares to the plaintiff, on the ground 
that he was resident abroad, and that he had no 
property in this country to meet any liability upon 
the shares. 

The case was*8nbmitted to the committee of the 
Stock Exchange, who decided by a majority of 
thirteen to eight that the defendants were not, under 
the circumstances, bound to complete the contract. 

The plaintiff thereupon filed the present bill to 
compel the defendants to execute the transfer, 
alleging that, by the custom of the Stock Exchange, 
they were not entitled to refuse to accept his name 
on the ground of his being resident abroad ; and in 
support of the allegation, the evidence of the 
deputy chairman of the committee of the Stock 
Exchange was produced, who deposed that purchases 
of shares*' were often made by foreigners on the 
Stock Exchange, and that he had never known the 
objection raised in this case to be sanctioned by the 
committee before. 

Sir Richard Baggallay, Q.C., and F. Harrison, 
for the plaintiff. 

JesseJ, Q.C., and Speed, for the defendants, were 
not called upon. 

March 8.— Lord Romillt.— Mr. Jessel, I shall not 
call upon you ; but I think it desirable that I should 
explain^ what f understand to be the principle in- 
volved in these cate*} because they are cases of very 
considerable importance. In the first place, I have 
always considered that when persons go and boy or 
sell snares on the Stock Exchange, they enter into an 
impli^ contract to biiy and sell according to the 
practice and custom of the Stock Exchange^ and 
that accordingly they are bound by that practice 
and custom. 1 have always so held in former cases. 
The practice of the Stock Exchange, as is stated 
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here, and as has been stated on former occasions, 
amounts to this, that the seller*s broker enters into 
« contract with the buyer’s broker, and they do not 
disclose the names of the seller and buyer until the 
settling day, and either of the brokers is liable to 
complete the contract himself. Each of them enters 
into an implied contract with the other. Thb seller 
enters into an implied contract that he has got the 
shares to deliver upon a particular day, and the 
buyer enters into an implied contract that he has a 
proper and responsible name to give to the other 
at that time as the buyer of the shares. That I 
take to be the meaning of it. It is quite clear that 
that is necessarily implied. The only question is, 
what is to be considered a proper and responsible 
and hond fide name. It is quite clear that if the 
broker of the buyer gave in the name of the chief 
of an Indian tribe, the broker of the seller would 
not be bound to accept tlmt ; or if he gave him the 
name of a lunatic in a lunatic asylum, he would 
not be bound to accept* that, or if he gave him the 
name of an infant in arras he would not be bound 
to accept that. The only question is, whether he 
is bound to accept the name of a gentleman residing 
abroad, having no property in this country ; is he 
bound to accept the name of a foreigner domiciled 
abroad ? For that purpose the nature and quality 
of the thing sold must be taken into consideration. 
If it were Consols, I take it be would bo bound to 
accept such a name. For the person who sells the 
Consols incurs no species of liability or risk by 
transferring 1000/. consols, which he sells, into the 
name of the person who buys it. But the moment 
the shares dealt with are those of a joint-stock com- 
pany with a liability the matter becomes very 
different. Take this particular case : the seller’s 
broker sells 100 shares, of which the amount is 20/. 
upon each share *, 4/. per share has been paid up, and 
therefore he is liable to 10/. per share, or 1600/. on 
the whole 100 shares, which he sells for I Os, a share. . 
To be sure, this court, as all the Courts of Chancery ■ 
usually do, in the cases which come before it, de- 
cides only upon the facts ; but it is not a strange 
thing to urge in the Court of Chancery, that it is 
not unlikely that a shareholder may be called upon 
to contribute the full amount of his shares, par- 
ticularly when the shares sell for something like 10s. 
a share. In the present case the sellers are executors. 
They are entitled to say, “ We must be saved per- 
fectly harmless, for what is our security ?” Sup- 
pose that the company is wound-up and the old 
shareholders are called upon to pay, which they may 
be if the present shareholders are unable to pay the 
debts, what security is there to them ? I should 
have thought that the security would have been 
very inadequate,^ and that the seller would have 
been entitled to call upon the purchaser to give him 
some better security than the mere transfer of the 
shares into his name. I hold this also, that the 
practice of the Stock Exchange is regulated, un- 
questionably, by their own rules, with this limita- 
tion, that, like every other custom and every other 
practice, they must be reasonable and such as would 
bear the examination of a court of common law. 
The committee of the Stock Exchange examined 
and considered this case, and they came to the con- 
clusion confirmed by a subsequent meeting by a 
very considerable majority (18 to 8) that in this 
case the defendant, or ratherwe defendant’s broker^ 
were not bound to accept the plaintiff as the name 
given by the plaintiff’s broilers. I think that is a 
reasonable conclusion to come to. I do not go into 
the Question which appeMs to me to be an unreason- 
able one, as far as it wits stated to me, whether a 
man who wants to get security that be will not be 
called upon hereiilter in respwt of the shaaes which | 
he sells, must enter into a special contract for some 
particular species Of guarantee, the effect of which 


would be to diminish the price paid for the shares in 
the market. Unquestionably the executors are 
bound to sell for the highest price they can get. 
They have no personal interest in the matter. I am 
of opinion that the person who buys shares from a 
broker enters into what, I repeat again, is an implied 
contract that there shall be a complete sale, which 
shall completely exonerate the vendor by giving him 
a name which will afford him that security. I do 
not think that in the case the purchaser’s broker 
has done so, and therefore I cannot msdee any decree 
upon this bill. In one or two of the letters Mr. 
Petre is mentioned as the person who is liable. If 
I am right in ray view of the case Mr. Petre is not 
at all liable, but he was bound to procure a naine 
which should be a complete and undoubted security 
to the defendants. That he has not done. I regret 
also that this bill should have been filed, because I 
should have thought, as I mentioned to Mr. Har- 
rison at the beginning of his argument, that the 
matter might have been simply cured by the plain- 
tiff getting some responsible person in this country 
to join in a covenant with him to secure the vendors 
against any liability in respect of these shares. But 
as the matter stands, I am simply unable to make 
any decree, and therefore I must dismiss the bill 
with costs. 

Solicitor for the plaintiff, James Crowdy, 

Solicitors for the defendants. West and King. 

V.O. MALINlS’ COURT. 

Beported by G. T. Edwards and G. I. P, Cooke, Esqrs., 
Barruters-at>Law. 

Fridayy July 2, 1869. 

Be CoLBs’ Will. 

Legacy duty — Legacy free of duty—^^ Clear income or 

sum.’* 

‘A testator gave his residuary personal estate to his exe^ 
cutors upon trust out of a certain part thereof to set 
apart and appropriate so much as would produce the 
clear income or sum of 100/. a yeavy and pay such 
income or yearly sum to a named charity : " 

Heldy that the legacy was given free of legacy duty. 

Banks v. Braithwaite, 32 L. J. 45, Ch.^ considered. 

This was a petition under the Trustee Belief Act. 
The Bev. Thomas Cole had by his will given 
his residuary personal estate to his executors upon 
trust out of part thereof to set apart and appro- 
priate so much as would produce the clear income or 
sum of 100/. a year, and pay such income or yearly 
sum to the Widows and Orphans Society at Lincoln. 

There was a dispute between two institutions as 
to who were entitled to this bequest, and there was 
a further question as to whether the legacy was 
given free of legacy duty. ■ 

Pearsony Q. C. and Everitty for the petitioners, who 
were one of the claimant institutions, maintained 
that a gift of a “ clear annuity ” by will was the 
gift ot an annuity free from legacy duty. They 
cit^ 

Haynes v. HayneSy 3 De G. M. & G. 670. j 
Morris y. Burtony 11 Sim. 161. 

J. H. PalmeTf (J. C. and Warmington for the other 
claimants. 

Wakyy for the executors, referred to 
Banks v. Braithwaitey 32 L. J. 45, Ch. ; 7 L* T» 
Bep. N. S. 149. 

The ViOB-CHANOBLtOB.— It is setfied by Hayiise 
v. Haynes (sup.) that when a testator gives a clear 
annuitjT) that Is to construod as an annuity fireo 
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from duty, and in this case the testator has in effect 
given a clear yearly sura of 100/. to this dtiarity. 
In Banks v. Braithwaile (sup.") there was a direction 
to retain so much stock as should be sufficient to 
realise the clear yearly income of 150/., and to pay, 
not an annuity, but the dividends of the stock. 
Here the direction is to pay such income or yearly 
sum, that is to say, the clear income or yearly sura 
of 100/. Whether Banks v. Braithwaile is consistent 
with Haifnes y. Haynes it is unnecessary for 

me to consider ; I am bound to follow the latter, 
which is the decision of the Court of Appeal, and in 
the good sense of which, moreover, I entirely concur. 
I think that decision governs the present case, and 
I am therefore of opinion that this legacy was given 
free of duty. 

Solicitors : W. and H. P. Sharp ; Eldred and 
Andrew ; Cookson, Wainewright, and Co, 

V. C. JAMES’S COURT. 

Reported by Hon. Robert Botlkr, Barristor-at-Law. 

Peb. 10 and 11. 

The Attorney General v. The Mercers 
Company. 

Charity — Saint PauTs School — Endowment of- — Claim 
of trustees to he beneficial owners subject to endowment 
— Costs. 

Wher^ a charity had been in the undisputed enjoyment of 
property as henefeumes for a long period of time^ and 
during that time the persons in whom the legal estate 
was vested, by various acts and declarations, acknow- 
ledged the title of the charity as beneficial owners 
thereof: 

Held, that the varties in whom the legal estate was 
vested icere estopped from setting up a title in them- 
selves as beneficial owners of the estates adverse to the 
charity. 

In a suit 'against trustees to compel an exchange of 
charity lands, lohich they defended, not as trustees, 
but as beii^cial owners thereof: 

Held, that as they defended the suit as beneficial 
owners of the estates, they were not entitled to throw 
the costs of such suit on the charity estates, but that 
they (the trustees) were liable for the amount of the 
costs thereby incurred. 

This suit was on the information of the Attorney- 
General, and was for the purpose of determining 
whether certain property held by the Mercers Com- 
pany, and derived from Dean Colet, was held by 
them as trustees for St. Paul’s school, or whether 
they were the owners of the estates subject to the 
charge of maintaining the school. The original 
instruments of the endowment of this charity were 
snpi) 08 ed to have perished in the great fire of Lon- 
don in the year 1065. but evidence of their contents 
was afforded by an ancient book in the defendant’s 

E jssession, entitled “Evidences of Dean Colet’s 
aiids,” and having a preface, purporting to be 
written by Dean Colet, authenticating its contents. 
In this book was set forth the supplication of 
Dean Colet to King Henry VIII., praying him to 
grant a licence to some corporate body to hold lands 
for the endowment of St. Paul’s school founded by 
him. The supplication, after stating the objects of 
the charity, proceeds to state that he (Dean Colet) 
“intendeth to geve and mortyse landies and tene- 
mmitis of the clere yerely value of fifty and three 
TOundis in the eountie of Buk to som body corporat.” 

liters patent were granted to the Mercers Com- 
panv to hold lands to the value of 53/. per annum 
to th^ and their successors. 

Dean Colet, in pursuance of these letters patent 


I conveyed certain lands to the Mercers’ Company, 
I for the endowment of St. Paul’s School. The first 
of these conveyances was dated 12th July 1511, 
whereby John Colet, D.D., and Dean of St. Paul’s, 
granted and confirmed to the wardens and com- 
monalty of the mystery of mercery of the city of 
London certain estates in the county of Bucks, 
amounting in the whole to 1005 acres of land, to 
hold to the said company and their successors for 
ever for the continuation of a certain school in the 
churchyard of the church of St. Paul, for the in- 
structing of hoys in the said school in good uian- 
ners and literature, and for the sustentation of one 
master and one usher or two ushers of the same,, 
and for other necessary things to bo done therein, 
according to the ordinance by him the said John 
Colet, his heirs, or executors thereafter to be made. 

It appeared from various.. records of the company 
that Dean Colet delivered possession to the com- 
pany of the Buckinghamshire property comprised 
in the grant of the 12th July loll, thereby consti- 
tuting the company (as alleged) trustees for the 
school of that property ; and from that time until 
the death of Dean Colet in 1519, he and the company 
jointly superintended the school and its accounts 
and property including certain property conveyed 
by Dean Colet to the company, subsequently to the 
above-mentioned grant. 

The before-mentioned book sets forth a deed 
made between the Dean and Chapter of St. Paul’s 
and the Mercers’ Company, dated Gth Sept. 3rd 
Henry VIII., whereby the Dean and Chapter granted 
to the company a piece of vacant land at the east 
end of the chapel of St. Dunstan of the church of 
St, Paul, containing in length 21ft. of assize, and 
in breadth 9ft. of assize, to hold for ninety-nine 
years, at the rent of a red rose, renewable at the end 
of every ninety-nine years for ever. The defendants 
alleged that they did not know what had become of 
this property, but the information charged that the 
same was part of the school endowment, and that 
the company were bound to show what property 
now representeij this piece of land, and that such 
property was now in their possession as trustees for 
the school, or else that they must account to the 
school for the value of it. 

The next important conveyance made by Dean 
Colet to the company was of land, with certain 
buildings thereon, near the church of .Stebuuhith or 
Stepney, and certain other lands in tl>e manor of 
Stei)ney, amounting altogether to seventy-five acres 
of land. These lands were surrendered to the lord 
of the manor of Stebunhith to the use of the Com- 
pany of Mercers, for the endowment of St. Paul’s 
School. This property was afterwards enfranchised 
by Lord Wentworth, the then lord of the manor 
of Stebunhith, and the land was conveyed to the 
company in fee-simple. 

In the 8th year of Henry VIII., Dean Colet con- 
veyed certain other estates in Cambridgeshire and 
Essex to the Mercers’ Company for the benefit of 
the school. 

Dean Colet, by his will dated 10th June 1514 de- 
vised to the Mercers’ Company certain property in 
the city of London, “ and also his grammar school 
and the chapel founded with the same, together 
with the house for the master and other offices of the 
same school lately built by him, lying near the wall 
of the churchyard of Saint Paul’s, London, at the 
east part thereof, and all that his grammar house or 
messuage lately called Paul’s school, and four shops 
under the same house, ... to hold to the said 
company and their successors for ever for the con- 
tinuation of the aforesaid grammar school in the 
churchyard of the said cathedral, church of Saint 
Paul, constructed for boys, in the same school to 
be taught good manners and literature, and for the 
sustentation of one master and one usher or two 
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ttshers of the said school, and for the other works, 
uses, and intentions contained and specified, or to 
he contained and specified, in certain indentures 
between the aforesaid wardens and commonalty of 
the one part, and him the aforesaid John Colet of 
the other part.” 

Dean Colet made certain ordinances containing 
directions as to the management of the school, the 
duties of the masters, and the instruction of the 
children. Under the title of “ The Mercers* Charge,” 
the ordinances provided that the Mercers’ Company 
should have the care, charge, and governance of the 
school, and should choose out of their company two 
surveyors to take charge of the school for the year, 
and oversee and receive all the lands of the school, 
and sec them repaired from time to time by their 
officers. After various other directions the ordi- 
nances proceed as follows ; 

And albe my mynde is that*thoy shall have this surplus- 
sage for ihentent aboiiesaide, yet neuthelessc I will the salde 
aurplussage as muyeh as shall be sparid of it above repacions 
and casuolties at euy acompt be brought and put in a cofer 
of ireu, gevyn of me to the Mercery, standing in theyr hull, 
and thor fromo yero to yore remayne aparte by itself, that 
it may appere how the soole by ye owno self manteyneth 
itselt and at length ou And above the owne lyvelod yf the 
suide scolu shall grow to eny ferthor charge to the Mei'cery 
that than also that may appore to the luude, and prayse, 
anil merito of the said fellowshipp. 

From the death of Dean Colet in 1519, down to 
the present time, the accounts of the school estates, 
and the records of all proceedings of the company 
relating thereto showed that the estates had always 
been dealt with as belonging exclusively to the 
charitable purpose declared by the founder, and that 
the company had never claimed (until 1860) any 
beneficial interest therein. The surplus on the 
whole account in each year was directed, by resolu- 
tions of the company, to be placed in the iron coffer 
or treasury of the school standing in the hall, 

“ tliere to remain according to the ordinance of the 
founder.” 

Money was occasionally taken out of the school 
coffer by the company, but they always professed to 
restore it to the school. 

In 1570 the copyhold lands in* Stepney and 
Wliitechapel, belonging to the charity were seized by 
Lord Wentworth, the lord of the manor, on the 
ground that a forfeiture had been incurred ; after- 
wiirds Lord Wentworth agreed, in consideration of 
200/., to convey and enfranchise all the estates in 
question to the%so of the school. Accordingly, by 
a deed of bargain and sale dated the 28th Nov. in 
the thirteenth year of Queen Elizabeth’s reign. Lord 
Wentworth bargained aud sold to Sir Thomas Gra- 
ham and other members of the Mercers’ Company, 
the above mentioned property in Stepney and White- 
<^hapel, to hold the same to the intent, nevertheless 
that they should convey and assure the same to the 
wardens and commonalty of the Mystery of Mer- 
cers of the city of London, and their successors, for 
ever towards or for the maintenance and continu- 
ance of the said school for ever. 

The conveyance to the company of the above- 
mentioned lands was executed on the 20th Dec. 
•1676, and the lands are still held by the company. 

In 1580 informations were exhibited against the 
company for having in their possession lands sup- 
posed to have been forfeited'to the Crown, under the 
Act for the dissolution of monasteries, buton payment 
of a sum of money the company obtained a re-grant 
of the lands from Queen Elizabeth, to hold the same 
unto the company in as full and ample manner and 
form as the same had been he.ld by the company 
prior to. the passing of the said Act. 

la 1592 John H^ison, who was then the master 
of the school, and otlravs, exhibited articles before 
the Archbishop of Canterbury, complifining of 
various abuses— among others, tliat whilst the rents 
of the estates had greatly increased, the sidaiies of 
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f the masters had not been increased, and that the 
company claimed the surplus for their own. The 
company, by their answer, admitted that “such 
overplus as falleth out from time to time is kept 
in their hall in good safety, in which place the 
founder appointed it to be kept ; and the same 
belongeth to the company by the special gift and 
appointment of the said founder.” In 1598 a bill 
was filed in Chancery by John Harrison, high 
master, and Richard Smith and Francis Herring, 
submasters of St. Paul’s School, “ as well for and in 
the behalf of themselves as for the maintenance and 
benefit of the same school,” against the warden and 
seven other members of the company. Amongst 
other charges they expressly charge that the com- 
pany were trustees of the entire revenues, and of 
all surpluses accruing therefrom for the benefit of 
the school. The company, by their answer, ad- 
mitted that they were trustees of the entire revenues 
of the school, and asserted that they had never 
derived any individual or private benefit therefrom ; 
they also admitted that there was a very con- 
siderable surplus or “ rest,” which had accumu- 
lated out of the revenues of the school, and pro- 
tested that whatever its amount it was kept safe, 
and was and should be always ready to be employed 
for the benefit of the school as occasion should 
require. An account was taken by the order of 
the court of the rents and profits which had come 
to the hands of the company and the surveyor of 
the school ; and ultimately the bill was dismissed 
for want of prosecution. 

On the 5th Feb. 1604 the surveyors and wardens 
and certain other members of the company, were 
appointed a committee, “ forthwith to call to account 
the true estate of St. Paul’s School, and with the 
‘ rest ’ (or surplus), thereupon remaining, to found 
fellowships and scholarships, or employ the same, or 
the greatest part' thereof, in exhibitions, to the poor 
scholars of the school, according to the true intent 
and meaning of the founders’ statutes.” 

In 1631 a part of the accumulated surplus of the 
school property, was laid out in the purchase of an 
estate at Lurgershall, in the county of Bucks, 
which was conveyed to the company in trust for the 
school. 

The school and the buildings connected with it 
were destroyed in the great fire of London, and 
were rebuilt by the company with moneys, which 
were repaid to them by and out of moneys and funds 
held in trust for the school. 

The company purchased other lands with the 
surplus rents and profits of the charity estates, and 
these lands were conveyed to the company, or to 
persons nominated by them as trustees for the 
charity. 

In the year 1745 there was a debt owing from the 
company to the school estate, of 34,637/. 15«., in- 
curred by the application of the surplus income of 
the trust estates, to the discharge of debts and 
annuities to which the company had become liable. 
With this debt the company charged themselves. 
In the year 1808 a sum of 50001. was invested in the 
31. per cent, reduced annuities in part payment of 
this debt, and in Feb. 1804 it was resolved that on the 
Ist March and 2l8t Sept, in every year 1000/. should 
be invested in the funds, for the use of the school, 
till the whole debt should be liquidated. 

In 1818 an Act of Parliament (68 Geo. 3, c. 22.) 
was passed intituled “ An Act to enable the trustees 
of Saint Paul’s School, in the city of London, to 
purchase buildings and land adjoining, or near to 
the said school, tw the better accommodation of 
the scholars; and for other purposes.” 

By the report of the Charity Commissioners 
made in the year 1820, under the authority of Par- 
liament, rdatiogto St Paul’s School, the real an^ 
personal estate, of which the company was then 
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seised and possessed in trust for the school, was 
described and set forth, and the company were 
described and returned as trustees of the estates for 
the school. The officers of the company were exa- 
mined, and gave evidence under the commission, 
and the company did not on that ocbasion dispute 
that they were trustees of the estates and of the 
whole income thereof for the benefit of the school. 

The report also stated that the school enjoyed a 
valuable benefaction for the establishment of exhi- 
bitions at the University of Cambridge, under the 
will of Viscount Campden. It also contained an 
account of the application of the income of the 
management of the estates and of the school, the 
number of the children to be taught, and the regu- 
lations respecting them. 

In 1859 and 18G0 negotiations took place between 
the company and Baron Kothschild with reference 
to a proposed exchange of some of the lands belong- 
ing to the charity in Buckinghamshire, being 'part 
of the original endowment of the school. Some cor- 
respondence took place with the Charity Commis- 
sioners in reference to the proposed exchange, and 
the company at first treated themselves as trustees 
of the estates for the school, but afterwards 
set up a claim to be entitled to the estates 
forming the charity property, not as trustees, but 
for the proper benefit of the company, subject 
to a yearly charge of 80/. os. only for the school. 

On the 19th May, 1860, an information and bill 
was filed in the name of the Attorney- General at 
the relation t>f Baron Rothschild as plaintiff against 
the company and certain officers thereof for the 
purpose of having the proposed exchange carried 
out ; and in the answer of the company they claimed 
to be absolutely entitled in their own right, and not 
as trustees, to all the income of the hereditaments 
conveyed to them by Dean Colet that was not 
rcq.uired for the charges to be paid thereout, 
amounting to the yearly sum of 80/. 5s. This in- 
formation and bill was dismissed without costs on 
the ground that the relator and plaintiff had been 
largely misled by the company in the matter of the 
contract for the proi)Osed exchange, and particularly 
by the claim they set up by their answer as above- 
mentioned. The company claimed to charge the 
estates of the school with the whole of their costs 
of that suit, amounting to 4000/. ; but the informant 
submitted that the charity would not properly be 
charged w’ith the costs so incurred by the company. 

The company have from time to time since 1804, 
down to the present time, under the- provisions of 
several Acts of Parliament, and particularly under 
•the Acts of 45 Geo. 3, c. 49, and 5 & 6 Viet. c. 75, 
obtained a return or allowance of income or pro- 
perty tax on the full amount of the rents and 
profits of the charity estates, on the ground that 
they were vested in the company as trustees of the 
school only. 

The company, from the foundation of the charity 
down to the year 1860 (with the exception of a 
short interval), had always kept the accounts of the 
revenues of the charity estates separate and distinct 
from those of their general estates, and had regu- 
larly made returns to the Charity Commissioners of 
the whole rents and profits and revenues of the 
estates held in trust for the school, and they 
never refused or omitted to make such returns until 
1860, when, in consequence of their having made 
the above-mentioned claim, they refused, and 
alleged that they were not liable to render any 
accounts to the Charity Commissioners. 

The bill then prayed that the company might be 
declared to be merel v trustees of the lands conveyed 
to them by Dean Colet and others, for the use and 
benefit of St. Paul’s School. That an account should 
be taken of the property and revenues of the charity. 
That the charity should not be duugeable with 
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the costs of the suit with Baron Rothschild, and 
that a scheme should be directed for the future re- 
gulation of the school. 

G. Jesself Q. C., J. Wickens, and U. Hawkins 
appeared in support or the information. 

/?. Palmer appeared for G. Palmer, one of the 
defendants. 

E. E. Kai/f Q. C., A, S. Eddis^ Q. C., and 
G. N. Colt appeared for the Mercers’ Com- 
pany, and contended that the company were the 
owners of the estates, subject only to a charge 
for the maintenance of the school. The com- 
pany never admitted that they were trustees^ 
and even if they had it was done through mistake 
as to their own real title, which could not now pre- 
judice their- rights as beneficial owners, subject to 
the before-mentioned charge. This was evident 
from certain negotiations which took place between 
Dean Colet and the company before he conveyed 
and demised the estates to them. There was also 
an arrangement between the company and tho 
Dean in the following terms Moreover, the said 
Master Dean showed unto the said company that 
for such labour and business as they and their suc- 
cessors should have in ordering of the said school, 
that they should have in this city of London, upon 
the payment of 44 marks by yere in rents.” No 
trace of any conveyance of these lands could be 
found, therefore the assumption must be that the 
company were to have the surplus, arising from the 
rents and profits of the lands actually conveyed for 
their own use. The company did, not for the first 
time, in 1860, claim to be the beneficial owners^ and 
not merely the trustees of the estates. They claimed 
to bo so entitled in 1519. The whole course of their 
dealings with the premerty was quite consistent with 
their being the beneficial owners of it. 

Attomey-Oeneral v. Drapers' Company, 6 Boav. 

383 ; 

Attorney -General v. Grocers* Company, 6 Beav. 

526 ; 

Attorney-General v. Mayor of Bmstol, 2 J. & 

W. 294. 

Jessel, Q.C., was not heard in reply. 

The Vice-Chancellor said : This case has come 
before the court under circumstanedis which, so far 
as 1 khow, are altogether unprecedented. This is 
not a case in which after a long course of dealing 
with trust property as if it were his own, a trustee 
has been called upon to account, and to have the- 
trust enforced against him. On the contrary, the 
school of St. Paul has been in the undisputed en- 
joyment as benficiaries of the property given by 
Dean Colet from 1520 until the present time, when 
the persons in whom the legal estate was vested 
came forward and said that they were entitled to 
the property, not as trustees, but as beneficial owners, . 
subject to a charge in favour of the school. It 
would, indeed, be extraordinary if the lapse of 
nearly 350 years was not conclusive against the as- 
sertion of any such claim, and this court would be 
bound to assume that the long enjoyment by the 
school as beneficiaries was entirely op^sed to it. 
In this case there has not only been enjoyment by 
the school for 350 years, but the company has during 
that time acknowledged the title of the school as 
beneficial owners of the property in a variety of 
ways. They did .so in an application for an 
Act of Parliament. They did so in certain 
proceedings In Chancery In Queen Elizabeth’s 
time; they did so in 1804, when being called 
upon to replace 34,000/. which had been taken by 
them in 1741, out of the revenues of the school pro- 
perty, they acknowledged that the money waa 
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money of the school, and entered into an arrange- 
ment by which they were allowed to replace this 
sum by instalments. This was a most important 
fact in the case. Assuming that it was property of 
the school that had been taken, the school was en- 
titled to recover it with interest from the trustees, 
and upon this footing of the property being the pro- 
perty of the school, the trustees did replace it with 
interest. After this it would be very difficult for 
them to say that all this was done in mistake, and 
that the property is their own and does not belong 
to the school. In addition to this, during the late 
war a remission was obtained from the income-tax 
commissioners on the grounds that the pro^rty on 
which the tax had been paid was all charity pro- 
perty. Again all accounts were made out on the 
footing of the property being property belonging to 
the school. Then there are the proceedings taken 
by Harrison the master first of all before the Arch- 
bishop of Canterbury, Complaining of the in- 
sufficiency of the salaries of the masters and also of 
divers abuses in the administration of the revenues 
of the school. In what capacity the archbishop 
was invoked does not clearly appear, but probably 
as in some way exercising a visitorial juris- 
diction. However this may have been the 
archbishop entertained the articles, and called 
ux>on the company to answer them. In their answer 
to the articles the company claimed the proi)erty 
as their own. The proceedings before the arch- 
bishop came to nothing, and then Harrison was 
minded to come to this court some two or three 
years later. By their answer to Harrison’s suit the 
company having, as it seems, inadvertently claimed 
this property as their own in the proceedings before 
the archbishop, withdrew all claim to it in this 
court. In 18G0 the question arose in a very singular 
way between the company and Baron llothschild in 
the proceedings which resulted from an attempted 
exchange of lands between them. In the course of 
those proceedings the company claimed to be entitled 
to the Colet estates, not as trustees, but for their 
own benefit, subject to the charge of continuing and 
maintaining St. Paul’s School. It has been argued 
on behalf of the company that reading the ordi- 
nances of Dean Colet by the light of some very 
modern cases, they were entitled to the surplus for 
their own benefit. Upon the face of the deeds, 
as contained in the ancient Book of Evidences, 
there was nothing indicating any intention to give 
a bounty to the company. The object for which the 
property was given was simply and solely “ the con- 
tinuation of a school in the churchyard of St. 
Paul’s for the instructing of boys in the schoo 1 in 
good manners and literature, and the sustentation 
of one master and one usher, or two ushers of the 
same, and for other neoessary things to be done 
therein, according to the ordinance by him, 
the said John Colet thereafter to be ^made.” 
It has been pressed upon me on the one hand, 
that the deeds are to be interpreted by the 
ordinances, and on the other that the ordinances 
do not and cannot affect the trusts of the deeds. 
Assuming, in favour of the defendants, that the 
ordinances are to be read as part of the original 
grant, one comes to these words : “ The overplus of 
money, all charges doon, ... I trooly geve to 
the fellowship of the mercery, to the mayntayning 
and supporting and repayring of all that longith to 
the Bcole from tyme to tyme.” If the ordinance 
had stopped here, there would, no doubt, have been 
great ground for saying that the surplus was theirs. 
But then the ordinance went on to direct that, 

“ albeit it was his mind that the company should 
have this surplus, as much as should be spared of it, 
above reparations and casualties, should be put into 
an mou coffer, and from year to year mmain apart 
by Itself.” The terms of this direction entirely ex- 


clude any notion of the Mercers* Company being 
able to put any part of that surplus into their own 
pockets. It was always to remain in the coffer for 
the purposes of the school. Upon the words of the 
ordinance, therefore, which must be the governing 
document in this case, I am satisfied that there is 
nothing that gives the surplus to the Mercers* 
Company. Looking at the evidence of contempo- 
raneous acts which I have held to be admisisble for 
the purpose of showing what was the intention of 
the founder, I have come to the conclusion that it 
is conclusive against the company. It was said, 
having regard to the record oi the proceedings of 
the 23rd Sept. 1510, that Dean Colet had expressed 
his intention to give the company so much land 
” for such labours and business as they and their 
successors should have in ordering the said school.” 
No such land was ever given to the company, and, 
therefore, according to the argument on behalf of 
the company the court is to assume that a new and 
distinct arrangement was substituted for it by which 
the surplus rents of the lands actually conveyed to 
them were intended to belong to the company for 
their own use and benefit. Of such an arrangement 
there is no evidence whatever, and it is too much 
for the court to assume (as it was asked to do by 
the company) the existence of an agreement of 
which there was no evidence, for the purpose of 
getting rid of the usage of 350 years. Upon the 
whole case, therefore, the Attorney-General has 
succeeded, and there must be a declaration as asked 
by the prayer of the information, with an inquiry 
as to what the trust property consists of. With* 
respect to the 4000/. representing the costs of the 
suit between the company and Baron Bothschild, 
the company did not defend that suit in the cha- 
racter of trustees of the charity estates, but as 
owners subject to a charge. They were not repre- 
senting the charity for any purposes of the suit, 
but were defending the inforn>ation for the purpose 
of escaping the control and supervision of the 
Charity Commissioners, under which it was sought 
to bring them. They could not, therefore, be 
allowed to throw those costs on the estate, of which 
they are now declared to be trustees, and they must 
restore the 4000/. For the interests of the charity 
an inquiry must be directed as to whether it would 
bo fit and proper that any application should bo 
made to the Committee of the Council of Educa- 
tion, to the commissioners under the Endowed 
Schools Act (32 & 33 Viet. c. 8G), or to Parliament, 
as this court has no power to direct a scheme with 
regard to St. Paul’s School. 

Solicitors ; Dawes and Sons ; Sutton and Onmanney} 
C. Mott, 


Friday^ Feb, 18. 

Caldwell v. Fellowes. 

Joint tenancy — Covenant to settle after acquired pro- 
perty— Severance. 

Where a lady at Vie date of her marriage settlement was 
entitled as joint tenant in tail expectant on the life 
estate of her brother in real estate^ and the settlement 
after reciting a will and a settlement under which she 
was entitled to other property^ further^ recited that she 
might also under some other will or wills, settlement or 
settlements, or by descent, representation, or by other 
means, become entitled tot some oVier property, and Vie 
settlement contained a covenant on the part of the 
luisband “ that all the estates and effects wkat^ 
soever, both real and personal, oj which the mxa 
R. M. Abdy is now seised or possessed, or of ujA*<A 
she shcdl hereafter become seised or possessed, eiy^ 
under the said settlement made on the marriage of hw 
said father and mother, or under the will of the said 
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James Gordon, her gratid/alher, including the residue 
of her said portion of the sum of 30,000/., 5/. per 
cent annuities, or by any other will or settlement, or 
by descent, representation, or by any other means what- 
soever, shall be assured and settled'* upon certain trusts : 

Meld, that the settlement was a severance in equ ity of 
the joint estate. 

This was a special case for the purpose of ascer- 
taining the opinion of the court as to whether a cer- 
tiun joint tenancy was severed by the settlements on 
the respective marriages of the joint tenants. 

The following are the facts : — Ann Hector Cole, 
by her will dated 21st Dec. 1805, devised and be- 
queathed certain lands and tenements at Garbold- 
sham, to her nephew Sir William Abdy, of Chobham, 
and his assigns for the term of his life without im- 
peachment of waste. “And after the decease of 
the said Sir William Abdy, the testatrix gave, de- 
vised, and bequeathed the said messuages, lands, 
tenements, and hereditaments with their appur- 
tenances, to the heirs of the body Of the said Sir 
William Abdy, and for default of such issue, the 
testatrix gave, devised, and bequeathed the said 
messuages, lands, tenements, and hereditaments 
unto her three nieces, Katherine Abdy, Charlotte 
Abdy, and Harriet Abdy, the sisters of the said Sir 
William Abdy and their heirs as joint tenants.” 

The testatrix died in Dec. 1805, leaving Sir 
William Abdy and his three sisters her surviving. 
Sir William Abdy survived his three sisters, and 
died on the 15th April 18G8, without, having barred 
the estate tail limited to him by the above will, and 
without issue. 

On the Oth Kov. 1813, Katherine Abdy was 
married to Captain Thomas Fellowes, and by a 
settlement executed on the lay previous, after re- 
citing that there were various sums of money to 
which Katherine Abdy was entitled or might be- 
come entitled proceeded thus ; — 

And she may also, under some other will or wills settle- ' 
mout, or settlements, or by descent, representation, or })y 
otlMr means become entitled to some other property as 
well real as personal. And wheretis upon treaty for the 
intended marriage it was furl her jigreed that the said sum 
or sums of money or other jiroperty, as well real as personal 
to which the SAi<] Xutheriue Mury Abdy is entitled and 
may be entitled by any menus bust aforesaid, should be 
settled for her sole and se 2 '>ai'iite use duritm her life and 
afterwards for the benefitof the child or children of the said 
Katherine Mary Abdy by her said intended husband, and in 
default of sncli chiklren to be at her absolute disposal. 

It was further agreed that the said Thomas Fellowes should 
enter into a covenant for settliu^f the lust mentioned real 
and personal jjroperty for the purposes last aforesaid.” 

. . . And this indenture also witnesseth that in pur- 
suance of the Said recited a^eement in this behalf and in 
cousiderutiou of the said intended marriage, and also in 
consideration of the settlement hereinbefore made of the 
iMXKtl navy 5 per cent, bank annuities and 
oOOOk 4 per cent, annuities, the said Thomas Fellowes, 
for himself, his heirs, executors, and administrators, 
hereby covenants and agrees with the said Sir William 
Merick, Peter Burrell, and John Fol- 
lowneld ^cott, their executors, administrators, and as- 
signs, all the estate and effects whatsoever, both 

personal of which the said Katherine Mary 
Aoay 18 liow seised or possessed, or of which she shall 
Hweafter become seised or possessed cither under the 
saia setuement made on the marriage of her said father 
mother, or under the will of the said James Gordon, 
iiWManafather, including the residue of her said i)ortion 
Of toe sum of o0,000fc. 51, per cent, annuities, or by any other 
wm or settlement^ or by descent, representation, or by any 
Other means whatsoever, shall be assured and settled, and 
that the wid Thomas Fellowes will do and execute, or con* 
cur in doing and executing all such acts and deeds whatso- 
ever iw the siud Sir William Abdy, Lindsey Merick, Peter 
Burrell, and John Pallowfleld Scott, or the survivors or 
smrviror bt them, his heirs, executors, or administrators, 
or their or any of their counsel shall reasonably advise and 
require for assuring and settling the same and every port 
thereof upon the trusts and for the interests and purposes, 
and under and subject to the provisoes and agreements 
hereafter expressed and oontoinra oonoeming the same. 

The trusts thereinafter expressed were in substance 
for the said Katherine Mary Fellowes, for her sole 
and separate use independently of any husband, and 


after her death for the benefit of all or any one of 
her children, grandchildren, or other issue to be 
born in the lifetime of her and her husband, or of 
ono of them as she and her husband, and the sur- 
vivor of them, should appoint, and in default of 
appointment among the children equally. 

Thomas Fellowes did not make any settlement in 
pursuance of the covenant contained in the settle- 
ment of the 8th Nov. 1813. 

Katherine Mary Fellowes died on the 18 th Oct. 
1817, without executing any deed of appointment, 
and Thomas Fellowes died on the 12th April 1853. 

On the respective marriages of Charlotte Ann 
Fellowes and Harriett Fellowes, settlements were 
made to all intents similar to that made on the mar- 
riage of Katherine Mary Fellowes. 

The three joint tenants died in the lifetime of 
the tenant for life of the estates. 

The question submitted for the opinion of the 
court was whether the joiat tenancy in the estates 
in Norfolk devised by Anne Hester Colo to her 
three nieces, Katherine Mary Fellowes, Charlotte 
Ann Caldwell, and Harriot Caldwell, and their 
heirs as joint tenants, was severed by the settle- 
ments made upon their respective marriages, or any 
of such settlements. 

Joshua Williams ,' and JG. Macnaghten, for the 
plaintiff, submitted that this prox)erty not being 
included in the recitals, and the covenant which 
followed being only on the part of the husband, the 
joint tenancy was not severed. 

Patriche v. Powlet, 2 Atk. 54 ; 

Hammond v. Hammond, 19 Boav. 29 ; 

Young v. Smith, 35 Beav. 87. 

J. IVickens, C. Hall, and £. H. Cook appeared for 
the defendants, and contended that the property, 
although not specified, was included in the settle- 
ment, which was apparent from the whole construc- 
tion of the settlement. 

The Vice-Chancellor was of opinion that the 
whole construction of the settlement was opposed to 
the view taken of it by the counsel for the plaintiff. 
After reading 'the recitals the Vice-Chancellor 
observed that at the time of making the settlement 
the lady was beyond all doubt entitled to the pro- 
perty in remainder, and therefore she was within 
the literal meaning of the words of the settlement. 
That recital was followed by a covenant on the part 
of the husband, wlilch sufficiently indicated the 
intention of all the parties ; he was therefore of 
opinion that the joint tenancy was severed, and 
there was a declaration to that effect. 

Solicitors, Cookson, Wainwright, Pennington, and 
Wainwriqht. 

** Monday, March 7. 

Be The Oxford and Canterbury Halls Company 

(Limited). 

After a company had gone into liquidation, mortgagees 
for 11,000/. qT the company's real estate, consisting of 
two music haUs, contracted to sell one of them to a 
purchaser for 8500/. ; and a deposit of 1000/. was 
paid. The mortgagees then sent in a claim under 
the winding-up for their full debt and costs. The 
residue of the purchase-money not being fwthcomina, 
in June 1869 a new contract was entered into for the 
sale of the same music hall to a substituted purchaser 
for 9300/., of which the 1000/. already paid was to be 
considered part payment, and the residue was to be 
paid on the Is/ Apt'il 1870, with interest in the mean 
time. It was highlu improbable that the purchase- 
money would be firmaming on the 1st April 1870 ; 

Held, that the mortgageea were entitled to prove for the 
^ whole amount of iheir debt (11,652/. 8s.) tese the 
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price (9300/.) mentioned in the contract ; but without 
prejudice to the right of either party to increase or 
diminish the proofs if the property should ultimately 
realise less or more than the contract price ; and with- 
out prejudice to the right of the mortgagees to add to 
their proof in respect of costSf charges^ and expenses 
properly incurred. 

By an indenture of mortgage dated the 8rd July 
1807, and made between the Oxford and Canterbury 
Hall Company (Limited) of the one part, and the trus- 
tees of the London and County Joint-Stock Banking 
Company (Limited), of the other part, the property of 
the company, consisting of the Oxford Music Hall 
and premises in Oxford-street, and the Canterbury 
Hall and premises in Lambeth, which were com- 
prised in three leases for fifty years each from Lady- 
day 1860, were mortgaged to the trustees of the 
bank to secure 1 1 ,000/. and interest. 

On the 7th May 1808 the Hall Company was 
ordered to be wound-up.* On the 23rd June following 
the ofiicial liquidator was appointed, and on the 
30th the advertisement was issued requiring credi- 
tors to send in their claims on or before the 17th of 
July 1868. 

On the 9th Jan. 1809 Morris Eoberts Syers signed 
an agreement, whereby he declared himself the 
purchaser from the mortgagees of the company’s 
property at the price of 8500/. He paid 1000/. 
deposit, and it was agreed that the purchase was to 
be completed on or before the 4th March following. 

On the 12th Jan. 1869 the solicitors of the bank 
wrote to the official liquidator informing him of the 
fact that the above contract had been entered into. 

Upon the 4th March the purchase-money was not 
forthcoming, and the contract was not completed. 

On the 24th March 1809, for the first time, a claim 
was sent in by the solicitors of the bank to the 
official liquidator informing him that the com- 
pany was indebted to them at the date of the 
winding-up order in the sum of 11,052/. 8s., for 
which sura they claimed to be admitted as efeditors. 
The liquidator replied that he could not at present 
admit the claim, but if the solicitors would send the 
details, he would have it looked ii^to, and, if neces- 
give them notice to prove in the ordinary way. 
On the 30th March the solicitors wrote to say the 
claim of the bank consisted of 11,000/. for principal 
and 052/. 8s. for interest. Notice to prove the claim 
was subsequently given, and an affidavit in support 
was filed on the 20th April. 

By an agreement dated the 29th June 1809, and 
made between the trustees of the bank as vendors of 
the first part, George Augustus Frederic Syers 
(who, though not so stated in the deed, was the sou 
of Morris B. Syers), and Edwin Taylor as purchasers 
of the second part, after reciting the former con- 
tract of the 9th JaiL 1869, and that it had been 
agiced between the vendors and purchasers with the 
consent and approbation of Morris Syers, that the 
^aid agreement should be considered cancelled, and 
that in lieu thereof the vendors and purchasers 
should enter into the present agreement, it was 
Agreed that the vendors should sell and the pur- 
chasers should purchase the property at the price of 
3025/. ; that the 1000/. paid by Morris Syers should 
with his consent be retained as part payment of the 
purchase money ; that the purchasers on being let 
into possession should pay to the vendors certain 
sums paid or to be paid by them for insurance and 
rent, and within six months lay out 1500/. in repairs, 
and pay 8025/., being the remainder of the purchase- 
money, on the 1st April 1870, with interest at six 
per cent, on such sum from the 4th March, by four 
instalments : the first, on being let into possession ; 
the second, on the 29th Sept. 1869 ; the third, on 
the 24th Dec. 1869 j and the fourth, oDthe Ist April 
1870. 


The mortgagees were let into possession in July 
1869. 

On the 31st July last, the claim of the bank was 
adjourned out of chambers into court, and after 
argument,— 

The Vicb-Chancellor said: — I am of opinion 
that this case is not governed by that of Burned’s 
Bankf L. Rep. 3 Ch. 769. The principle is quite 
clear, and capable of being applied rightly to this 
case, that the proper time to ascertain the amount 
for which proof is to be made is the time when the 
claim is sent in. The question then is, what is the 
debt which at law legally and equitably was due at 
the time the claim was sent in ? 1 am of opinion 
that if a mortgagee had sold part of the property, 
or contracted tp sell it (which comes to the same 
thing), before his claim was sent in, his debt was 
equitably discharged and satisfied to the extent of 
the property of the mortgagor, which he had taken 
himself in part satisfaction of his debt. The case then 
stands for all purposes exactly in the same manner 
as if on the day when he had contracted to sell that 
property to the purchaser, the mortgagor had for 
the first time handed him over the property on a 
contract that he should take it at a valuation 
in part satisfaction of his debt. It is utterly im- 
possible that a man under a contract such as that, 
or under the original contract, who had bad goods 
and chattels in part satisfaction of the debt, could 
say the whole debt was due, and that this court 
would allow him to sue for the whole amount of 
that debt, he having taken goods and chattels, not 
as a pledge, but absolutely for the purpose of 
satisfying that debt. He did by the contract 
convert those goods of the mortgagor as he law- 
fully might. He, under the authority of the mort- 
gagor, took possession of the goods, converted them 
from a pledge into an absolute proiKjrty of his, 
and, having done that, I say the debt was to that 
extent satisfied in the contemplation of this court ; 
and it is no answer to that to say that at that time 
the money was not actually received, because 
that was his own choice, just the same as if he had 
taken payment in bills of exchange or promissory 
notes. It was like a man saying “ I take the goods 
in payment, and I take the payment in a promissory 
note,” and then saying “ I will sue for the whole 
amount, and get i>aymeut of the whole bill.” There 
is no doubt the court would not permit that. 
He probably might be remitted in some way or 
other to his original rights, but as long as that 
contract was in force, and"* as long as he had 
taken and exercised his powers of sale, 
he could not consider himself as being the 
creditor for the whole amount. And I say that 
what took place with regard to the change of the 
contract has in no way altered the position of 
things. He had exorcised his power of sale — he 
could not, as between himself and the mortgagor for 
whom he was a trustee, rescind that contract for 
sale capriciously, or at his own will and pleasure. 
What was really done was this : it was he and 
the person entitled under the other contract who, in 
performance of that contract, and giving effect to 
the rights of that contract, agreed to transfer, 
it to somebody else, and to substitute somebody else 
as a purchaser. That was in continuation of the 
right given under the original contract. I am of 
opinion therefore that that was a mere form which 
took place on the transfer of that contract as between 
him and the ^mortgagor, and that, therefore, the 
proof must stand for the amount of the original 
debt, minus that which was produced by the pro- 
perty which the mortgagee elected to take in pay- 
ment of his debt. It will be the net proceeds only. 
All parties will have their costs out of the estate. 
Upon that the bank, in chambers, claimed to deduct 
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only 1000/., and to be allowed to prore for the rest. 
The official liquidator, on the other hand, claimed 
to be entitled to deduct 9025/. (less 500/. for esti* 
mated costs, charges, and expenses), and another 
sum, leaTing the bank’s claim to be proved for only 
1877/. 9s. n</. 

A summons was then taken out by the official 
liquidator that the bank trustees might be directed, 
within four days, to bring in an account of their 
costs, charges, and expenses properly incurred as 
mortgagees, mentioned in the order of the 31 st 
July 1869, and in default, that their claim might 
be allowed for 1877/. 19s. lid. only, and a certificate 
taken for that amount. 

Eddisy Q. C., and Iliggins, for the official liquida- 
tor. — One difficulty is, that until this claim is certi 
fied, the assets cannot be distributed. The mortga- 
gees have elected to exercise their remedy by sale. 

Kayj Q. C., and Waller, for the bank.— If this 
proof be certified, the official liquidator will be in a 
position to tender us the 1877/. 19s. lit/., and then to 
redeem the Canterbury Hall, which is a very valuable 
security. Meanwhile, we may never get our 9300/. ; 
indeed we have every reason to believe default will 
be made on the 1st April next. We may then have 
to rescind and resell, and we cannot say what our 
costs, charges, and expenses may be. 

Eddis, Q. C., in reply, referred to Lockhart v. 
JIardy, 9 Beav. 349. 

The Vice-Chancellor.— It appears to me that 
there is great difficulty in doing what is right in 
this case ; but I think it would be right that the 
proof should now be entered, and that the chief 
clerk should find the proof on the footing that the 
sum is to be deducted under the last con- 
tract ; that the proof be for that amount without 
prejudice to the right on either side either to alter 
or diminish the proof, if the property should ulti- 
mately produce more or less than the amount of 
that contract, and without prejudice to the mortga- 
gee’s right of further proving in respect of the costs 
and expenses he may be put to. I do not mean to 
prejudice that question at all, and I certainly do 
not mean, upon this occasion, to determine bn a 
contract of this kind that mortgagees are bound to 
guarantee that it will produce so much money. 

Eddis, Q. C., asked the court to put a valuation on 
the security. 

^ The Vice-Chancellor said he had no jurisdic- 
tion to do so. The official liquidator might 
file his bill to redeem. But at present he was 
dealing only with the question of what the 
proof was to be; and the proof must be for the 
amount less the piice mentioned in the last contract, 
without prejudice to either party’s right to increase 
or diminish it, if the property should ultimately 
realise more or less, and without prejudice to the . 
mortgagees adding to their proof in respect of costs, 
charges, and expenses properly incurred. 

Solicitois; J/ercer and J/srjer ; Stevens, Wilkinson, 
and Harriis. 


IPutiictatl O^ommittee of (STouned.. 

Reported by Douglas Kikgsfobd, Esq., Barrister-at-Law. 

Feh. 8 and March 16, 1869. 

(Present ; The Bight Hon. Xord Chelmsford, Sir 
James W. Colvilb, Sir B. J. Fhillimoub, Lord 
Justice Selwyn, and Lord Justice Giffard.) 

Du Boulay v. Du Boulay. 

St. Lucia — Suit for usurpation of name — Old French 
law— Ordinance o/* 1 556 —Decree of 1 803 — Colony, on 
conquest, how far governed by the law of the mother 
country — Laches. 

A female slave, manumitted in St. Lucia, went to 
Martinique, and there assumed the name of Du 
Boulay, that of her former master. An illegitimate 
son O^e respondent') was afterwards born to her, in 
whose acte de naissance, both mother and son were 
mentioned by their Christian names only. The son 
assumed the name Du Boulay when he was about 
sixteen, was entered under that name in the public 
registers of Martinique, and subsequently, having 
removed to St. Lucia, carried on business there under 
the above name for ten years, without objection from 
the Du Boulay family (the appellants) who had been 
long settled in the island. 

The appellants instituted a suit in the Royal Court of 
St. Lucia asking a decree that the name Du Boulay 
belonged to the appellants, with a prohibition to the 
respondent to bear or sign that name in future, and an 
order for the erasure of the name in aeeds, registers^ 
^'C., wherein the respondent was so mentioned : 

Held (affirming the decision of the Court of Appeal for 
the Windward Islands, and reversing that of the 
Royal Court of St. Lucia) : First, That an un~ 
registered ordinance of 1565, by which the change 
of name and arms was forbidden under a penalty 
unless by royal petmission, though probably law in 
France, was not shown to have become law in SU 
Lucia. 

Secondly. That a law promulgated in France on April 10 
1803, bu which phange of name was to be made under 
the authority of government in a jnrescribed mode, was 
probably not law in St. Lucia, since it was passed so 
shortly before St. Lucia passed under British do- 
minion, and considering the character of the law, and 
the then critical position of the French West India 
Colonies, it was not likely that care was taken to 
transmit the law from France to St. Lucia before the 
conquest of the latter'. 

Thirdly. That it was extremely doubtful whether, by the old 
French law, independent of the ordinance of 1 655 and 
the decree of 1803, the assumption of a name by a 
person icho had originally no right to call himself by 
it, was the subject of any proceeding, penal or civil ; 
and. 

Fourthly. That, therefore, the appellants had failed to 
prove that the existing law of St, Lucia entitled them 
this maintain this action. 

Supposing such an action to be. maintainable, there must 
be some reasonable limit within whicha family ought to 
be bound to proceed, and the appellants having jor ten 
ears been aware that the re^^dent was carrying on 
usiness under the name of Du Boulay, that he was 
recognised by that name in public acts, and that he had 
acquired the name by reputation, were barred from 
action by Uieir long acquiescence, ' 

This was an appeal from a judgment of the Court 
of Appeal for the Windward Islands, delivered Aug. 
27^ 1866, whereby a decree of the Boyal Court of 
St. Lucia was reversed. 

The point at issue was the right of the respondent 
to take and use the name of Du Boulay. (The name 
assumed by herself and son appears to have been 
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written “ Duboulay,” but this point does not seem 
to have been raised.) 

The facts were these ; — 

The appellants were a father and brothers, mem* 
bers of the family Du Boulay, for a long time past 
settled tfnd of repute in the Island of St. Lucia. 
The mother of the resi)ondent, a mulatto woman 
named Bose, had been a slave belonging *to the 
Du Boulay family, but was manumitted in 1831. 
On obtaining her freedom she went to Martinique, 
of which she was a native, and began business as a 
dealer, but in 1850 she returned to St. Lucia and 
died there in 1854. From her manumission till her 
death, she was publicly known and called by the 
name of “ Bose Du Boulay.” 

The respondent, the illegitimate son of Bose Du 
Boulay, was born at Martinique in 1835. The acte 
de naissancej dated March 20, 1835, and entered in 
the public registers, mentioned the mother as 

Demoiselle Bose,” and* the son as “Jules Ben6 
Hermdndgilde,” no surname being given in either, 
case. The respondent went to school in Martinique, 
every year paying short visits to his mother in St. 
Lucia. On one of these occasions in 1844, being 
then nine years old, he stood godfather to a child, 
and his name was entered in the registers of bap* 
tism as “Jules Ednd” only, though the other 
sponsor’s Christian and surname were both given. 
A short time after, however, he assumed the name 
of Du Boulay, by which he was known and called 
at school. When he attained the age of sixteen he 
became liable, according to the laws of Martinique, 
to pay a personal capitation tax, and on paying it 
he was supplied by the municipal authorities of St. 
Pierre (the place where his birth had been recorded) 
with a passport for the interior, wherein he was named 
as “ Mr. Du Boulay, J ules Bend Hermenegilde,”and 
in that name he was entered in the census books, and 
subscribed the receipts given to him. In 1855, after 
his mother’s death, the respondent left Martinique 
and came to St. Lucia, announcing in the news- 
papers of the island that the house of Bose Du 
Boulay would continue to do business under the 
name of Du Boulay, Brothers, and Co. In 1856 
the firm was dissolved by consent, ?and the respon- 
dent advertised in the newspapers his intention to 
carry on business in his own name. On the death 
of his brother in 1856, the respondent was appointed 
by the court to assume the charge, and direct the 
settlement of the affairs of the succession, and such 
appointment was advertised by three insertions in 
the official Gazette of St. Lucia in the following 
words : — “ Notice is hereby given, that on applica- 
tion to the Boyal Court, Mr. Jules Bcn«5 Herm^nd- 
gilde Duboulay, alias Hermann Du Boulay, has 
been named and appointed administrator of the 
succession of Mr. Jules Lovinsky Du Boulay.” The 
respondent continued to bear the name Du Boulay, 
and without^objection on the part of the appellants, 
till 1864. On July 16 in that year, however, an 
advertisement appeared in the St. Lucian newspai)er 
to the effect that the house of Bourgeois Brothers 
was dissolved, and would be superseded by the firm 
of Belmar, Du Boulay, and Claustre, and on July 20 
the respondent received a letter, written by the 
appellants’ authority, informing him that the appel- 
lants could not allow him to bear their name, espe- 
ciallv as a business was about to be established in 
the island by one of their family, and legal pro- 
ceedings were threatened in case respondent should 
refuse to relinquish the name of Du Boulay. In 
reply, the respondent said he claimed no relationship 
with the appellants' family, and refused to abandon 
a name he had publicly borne so long. 

The appellants then filed a bill of complidnt in 
the Boyal Court of St. Lucia, praying Uie court to 
“order and decide that the name of**Du Boulay 
belongs to the plaintiffs and family with defence , 
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and prohibition to him the said Jules Bend Hermdnd* 
glide, alias Hermann Du Boulay, to take, bear, and 
sign in future the said name of Du Boulay under 
all the pains and penalties of the law ; and to order 
and direct that the said name of Du Boulay shall 
be erased from all deeds, registers, and other docu- 
ments, both public and privatey signed by the said 
defendant, or wherein he figures as Du Boulay, 
such erasure to be made by the parties under whose 
care and oustody the said deeds, registers, and docu- 
ments are placed and kept, on pain of being adjudged 
and condemned for contempt ; and to authorise the 
plaintiffs to cause the decree of the court to be 
published in the official Gazette and newspapers of 
the island at the expense of the defendant, and to 
order the defendant to pay the costs of the action.” 

The Chief Justice of St. Lucia gave judgment 
for the plaintiffs (the present appellants) on July 
20th, 1865, and an order was made thereon, follow- 
ing the prayer of the petition. 

Against this decision there was an appeal by the 
present respondents to the Court of Appeal of the 
Windward Islands, and a majority of that court (the 
Chief Justices of Tobago and Grenada, the Chief 
Justice of St. Lucia dissenting) gave judgment oe 
Aug. 27, 1866, reversing the decree of the court 
below. The grounds of the judgment were;— 
(1) That the ordinance of April 1 1th, 1803, by which 
the power to change names without any solemnity 
was in France restricted, is not in force in St. 
Lucia ; for, “ no ordinance in France was supposed 
to be in force in her colonies unless registered there, 
or extended to the colonies by the order of the 
parent state. The Coutume de Paris was the law of 
the French colonies, because the 33rd arret of the 
Conseil dEtat du Roi of May 1664, establishing the 
West India Company, expressly declares its obli- 
gatory effect in the West Indian colonies, as it had 
been established in the French colonies in the East. 
... It does not appear that the ordinance of 
April 1803 was extended by its terms or by any 
other edict of the French Government, to its 
colonics, and it has not been registered in St. Lucia. 
The history of St. Lucia throws some further light 
on this subject. About two months after the pass- 
ing of the ordinance of April 1803, that is to say, 
on June 23, 1803, St. Lucia capitulated — (but 
seethe proclamation of that date, Law’s of St. Lucia^ 
p. 25, given below) — to the British arms, under 
General Grinfield, and it has remained a British 
colony ever since. Now, regard being had to the 
unsettled condition of Franco, in its state of transi- 
tion at the time of the passing of this ordinance ; to 
the existence of war, by which the irregularity in 
the communication then existing between Europe 
and the Antilles was necessarily increased ; to the 
length of time consumed in a voyage across the 
Atlantic in those days ; and to the slowness thatr 
attends all government action, it is not too much te 
presume, in the absence of any evidence to the con- 
trary, that this edict was unheard of in St. Lucia at 
the time of its conquest in 1803.” (2) That to treat 
a name as property that may wrongfully be ^taken 
from another would lead to the paradox, tha‘t one 
might take from another his surname, the latter yet 
remaining in the possession and enjoyment of it. 

The grounds on which the Chief Justice of St. 
Lucia dissented were ; (1) That Duboulay was the 
family or patronymic name of the present appel- 
lants ; (2) that a family or patronymic name is the 
subject of property, and hereditary, for “ the name 
of a family is a real right constituted for the benefit 
and advantage of that family, and having for ita 
conclusive end to prevent confusion between 
strangers and that family (3) that thofamily name 
of another can never be taken by persons who have 
no right to it either by descent or inheritance, “a 
general rule which is still adopted and followed by 
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liotli the ancient and modern legislations of France, 
and which must ex necessitate be applied by the 
<Court of St. Lucia, which is governed by the ancient 
laws of France in all matters of property and 
inheritance;” (4) that the ordinance of April 11, 
1803, is in force in St. Lucia ; (H) that the son of a 
alave cannot add to his name that of the late master 
of his mother (sec Merlin, word “ Esclavage ”), and 
tiierefore the respondent’s mother, being incapacitated 
to take the name of her master, could not, it fortioriy 
liave passed it to her descendants ; (6) that the 
irespondent’s long possession of the name could not 
operate as a bar to the appellants’ claiming their 
name by way of revendication ; (7) that the respon- 
dent, having been christened under the name of 
^ules li«iue Xleriuen^gilde, and having had for a 
period of sixteen years a status in conformity with 
his acte de tiaissance, could not by law change his 
name without authority of government ; (8) that 
the delay of the appellants in proceeding against the 
Yespondent was explained by the fact that for many 

C airs previously to 18G4 the head of the appoi- 
nts* family was afflicted with a chronic disease, 
und the other members of the family were then 
^ibsent in Europe. 

From the above judgment the present appeal was 
l>rought. 

(It will be convenient here to note that it was 
assumed in the judgment of the committee that the 
present case depended on the French law as it 
prevailed in the then French colony of St. Lucia, 
prior to June 23, 1803, and the p^^cise date was 
material as bearing on the question whether the 
ordinance of April 1803 ever prevailed as law in the 
island. The above date, June 23, 1803, is that of 
a proclamation issued by General Grinfleld and 
Commodore Hood, who had taken St. Lucia by 
assault on the previous day (sec Annual llegister, 
vol. 45, p. 633). Now the terms of the proclamation 
are incorrectly stated in the judgment of the com- 
mittee, following the wording in the judgment of 
the Chief J ustice of St. Lucia, to have “ assured and 
-guaranteed to the inhabitants the full enjoyment of 
their property under the laws which existed in the 
i^nd at the time immediately prior to the last ses- 
The proclamation runs as follows: — “Quoique 
laditc ile ait Cte prise d’assaut et sans aucune capi- 
'tulation ou stipulation quclconqucs, ne'anmoins, 
pour tranquilliser les habitans et les propridtaircs 
sur leur dtat actuel jusqu’a cc que la determination 
de sa Majeste soit dehuitivement prononcee, leurs 
excellences leur assurent pleine et entierc jouis- 
sance de toutes leurs propriet<5s, sous les lois qui 
existaient dans la colonie a I’^poque imm^diatemeut 
uat^rieure h la dernifere cession.” Laws of St. Lucia, 
p. 26. “ Cession ” must mean either the last cession 
w the island made to France by England under the 
Treaty of Amiens, March 25, 1802, or the former 
x»8sion by Franco to England on May 25, 1796. 
<Attnual ^gister, vol. 38, p. 74). Clark (Colonial 
Ijaw, 300, 304) is an authority for the former date, 
•und the latter seems favoured on a consideration of 
the history of the island ; but, whichever be accepted, 
the ordinance of .April 1803 would have to be ex- 
^doded, as a law not existing in the island at the 
Aime specified by the proclamation. 

Whether the proper date should not be that of the 
actual conquest rather than that fixed for the pro- 
clamation is another question.) 

I^ield, Q. C. (^Angelo J. Lewis with him) argued ex 
parte for the appellants. The law governing the 
present case is the old French law as it existed and 
prevailed in St. Lucia on 22nd June 1803, on which 
■day the island was taken by the English. This law 
chiefly consisted of the (Joutume de Paris, of ordi- 
aumoes of the French kings, and of local regulations 
anade by colonial authorities. The authorities ^ow 
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that according to the old French law the name of 
Du Boulay, is, as between the appellants and the 
respondent, the property of the former, and ought 
to be protected from usurpation. The law on this 
matter is to bo found in Merlin’s “ B^pertoire de 
Jurisprudence,” titles “Nom,” and “Fromesse do 
changer de nom,” and in Dalloz’s Jurisprudence 
Gencrale, title “ Nom, Pr8nom.” These authorities 
show that a property in a family name long-borne 
was recognised, that there was a remedy both civil 
and penal against one who assumed a name to which 
he had no right, and that no change in a name could 
be made without the authority of the Government. 
(Sec, too, Dictionnaire du Notariat, s. 3, title 
“ De la proprit^td des noms,” quoted in the judgment 
of the Judicial Committee below.) And the right 
to prevent the usurpation of one’s name has been 
recognised by the courts. Thus, a case reported 
by M. Bourdet, avocat, in the Bulletin Judiciare 
de ^Paris, 1859, is as follows : — “ De Lacarelle v, 
Jean-Marie Durieu de- Lacarelle. Usurpation de 
nom. M. Durieu, assigne devaut le tribunal de 
Villafranche, par le vrai De Lacarelle, pretend que 
son adversairo n’a aucun interet u ce qu’au lieu 
d’un seul Lacarelle, il y en ait deux ; a quoi 
le tribunal a r^pondu peremptoirernent d’une 
manierc concise et vraie : * On a toujours intdret h 
cmpCcher I’usurpation de son nom, soit u cause des 
souvenirs d’affection, d’honneur, ou autres qui s’y 
rattachent, soit pour prdvenir des mdprises qui 
peuvent entraiuer la violation du secret des lettres, 
ou avoir autres consequences non moins facheuses ; 
soit en ellet et n’y aurait il que ce seul motif, qu’un 
nom ctant une vdritable propridtd, celui qui a le 
droit de le porter a incontestablement celui 
d’ empdeher qu’un autre ne I’usurpe, sans ctre oblige 
de rendre compte k qui se suit des motifs qui le font 
agir.’ ” And the Moniteur de la Martinique for 1860 
contains a report of the case of Lawless v. Pierre, 
falselg called Lawless. This was a suit before tho 
Tribunal of First Instance in Martinique, by Mr. 
William Lawless, the British consul in that island, 
against the defendant, for having usurped his name. 
Tlie defendant, who had been a slave, pleaded, 
among other things, that the name of Lawless was 
granted to him in his act of manumission by tho 
governor of Martinique; that the said name be- 
longed to him, for, having been in possession of it 
since the day of his birth, he had acquired it by 
prescription, and consequently by taking and signing 
it he had committed no act of usurpation. The 
court gave judgment on Feb. 14, 1860, deciding that 
the defendant had no right to bear the name of 
Lawless, forbidding him to take or use it for the 
future, and ordering that the name should bo erased 
in all deeds and registers where the defendant’s 
name appeared, and the plaintiff was authorised to 
publish the judgment in tho journals of the colony 
at the expense of the defendant, and the defendant 
was condemned in costs. This judgment was 
appealed from to the Imperial Court of Martinique, 
which on June 19, 1860, affirmed the judgment of 
the court below. 

And according to the old law of France, no per- 
son could change or add to his name without an 
express authority from Government to do so. An 
ordinance of Henry II. made in 1655 forbade under a 
penalty the change of names orarms,uDle8s letters of 
permission were first obtained from tho king (cited in 
the judgment of thecommittee below; Merlin’s B^per- 
toire de Jurisprudence, title “Nom.”) And though 
that ordinance not having been registered was little 
executed. Merlin is probably wrong in the opinion 
that for want of registration by Parliament, the 
ordinance was not recognised as law : (Ib^p. Juris, 
title ** Promesse de changer de nom,” vol. xiii., 
p. 466, edit. 1828.) Dalloz thinks that the ordi- 
nance became law, and says that it was oonsidered 
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<< comme consacrant un principe qui n’a pas 4t4 
aboli par la loi Idu 6 Fruct. an. 2.” (Jurisp. 
G^n., title “ Noai, PrdnopDi,” vol. xxxii. pp. 506, 619, 
edit. 1855.) In the time of the Bcvolution, a decree 
of the National Convention, 6 Fruct. an. 2 
(Aug. 23, 1794) forbade citizens to bear any name 
other than those given in their actes de naiasance. 
And under the consular government a law was 
promulgated, on 21 Germ. an. 11 (10th April, 1803), 
with resi^ect to changes of name, as follows: 
“ Tit. 2. Des changements de noras. (4.) Toute 
personne qui aura quelque raison de changer de 
nom, en addressera la demande motivee au gouverne- 
ment. (6.) Le gouvernement prononcera dans la 
forme prescrite pour les rOgleinents d’administra- 
tion publiquo. (0 ) S’il admet la demande, il auto- 
risera le changeraent de nom, par un arretd rendu 
* dans la memc forme, mais qui n’aura son execution 
qu’apres la rc'volution d’une anneo, a compter du 
jour de son insertion au Bulletin des lois. (7.) Pen- 
dant le cours de cette amide, loute personne y avant 
droit sera admise a presenter requete au gouverne- 
ment pour obtenir la revocation do I’arrctd autori- 
sant le changement de nom ; et cette revocation sera 
prononede par le gouvernement, s’il juge I’opposi- 
tion fondde. (8.) S’il n’yapas eu d’oppositions, ou si 
cellcs qui ont eld faites n’ont point ctd admises, 
rarrCte autorisant le changement de nom aura son 
plein et entier effet a I’expiration do I’annee. (9.) II 
n’est rien iimoveo par la prdsente loi aux disposi- 
tions des lois cxistantes relatives aux questions 
d’dtat entrainant changements de noms, qui con- 
timicront h so poursuivre devant les tribunaux dans 
les formes ordinaires.” The Chief Justice was right 
in the opinion that the above became iaw in 
St. Lucia. Further, according to the law of 
France prior to the date aforesaid, coloured persons, 
free or manumitted, were forbidden to take the 
Burnaines either of their reputed fathers or their 
masters of white complexion, or of any white man 
inhabiting the French islands. See Le Code Noir, 
art.G ; Merlin’s Hep. Jurisp. title “Esclavage,”Bect. 2. 
The delay by the appellants in resisting the usurpa- 
tion of their name is explained by the illness of the 
head of the family and the abscnce'in Europe of the 
other appellants ; nor could this delay, whatever its 
duration, act as a bar to the right to claim their 
name by w^ay of revendication. See Troplong’s 
Commontaire de la Prescription, vol. 1, p. 401, 
Sect. 248, w'hcre it is observed that “ Quoiqu’on ait 
portd pendant un temps indetini un nom autre que 
celui qu’on a dans son acte de naissance, la posses- 
sion cn cst inutile, pareeque les lois d^fendeut de 
changer de nom sans I’autorisation du gouverne- 
ment.” See too Dictionnaire du Notariat, sect. 2, 

“ De la Propridtd des Noms.” 

Cur. adv. vult, 

March 15. — Judgment was delivered by Lord 
Chelmspoko : — This is an appeal from a decree 
of the Court of Appeal from the Windward 
Islands, reversing a decree of the lioyal Court 
of St. Lucia in favour of the appellant. The 
suit was instituted in the Iloyal Court of St. 
Lucia, for the purpose of having it ordered 
and decided that the name of Du Boulay be- 
longs to the appellants and their family, with de- 
fence and prohibition to the respondent to take, 
bear, and sign in future the said name of Du Boula^. 
The question to be determined upon tlus appeal is 
whether an action of this description is maintain- 
able under the French law, which at the present 
time is the governing law in the Island of St. Lucia. 
When a judge is called upon to decide a question 
depending upon foreign law, there is always some 
danger of his being influenced by notions derived 
from that law which he is in the daiiyhabit of ad- 
ministering. In this country we do not recognise 
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the absolute right of a person to a particular uamw 
to the extent of entitling him to prevent* the- 
assumption of that name by a stranger. The right 
to the exclusive use of a name in connection with a 
trade or business is familiar to our law ; and any 
person using that name, after a relative right of 
this description has been acquired by another, i» 
considered to have been guilty of a fraud, or at 
least of an invasion of another’s right, and renders 
himself liable to an action, or he may be restrained 
from the use of the name by injunction. But the 
mere assumption of a name, which is the patrony- 
mic of a family, by a stranger who had never before 
been called by that name, whatever cause for annoy- 
ance it may be to the family, is a grievance of whi^ 
our law affords no redress. The appellants, how- 
ever, say that by the French law, which is in force 
in St. Lucia, they have a right to maintain a civilt 
action against the respondent for assuming their 
family uanie of Du Boulay. The following are thw 
facts admitted in the case : 'The name of Du Boulay 
had been the family name of the appellants for ai 
very long period. The respondent is the illegitimate 
son of an emancipated female slave, named Rpse,. 
and was born at Martinique on the 17th Feb. 1835. 
Before his birth, his mother had assumed the name 
of Du Boulay, and was so called in a judicial pro- 
ceeding of the Tribunal of First Instance of St. 
Pierre, Martinique, on the 20th Aug. 1831. In 1840 
she left Martinique and took up her abode in St. 
Lucia, where she was publicly called and known by 
the name of Hose Du Boulay down to the time of 
her death in 1854. The respondent continued in 
Martinique till after the death of his mother, when 
he removed to St. Lucia, being at that time about 
the age of nineteen. It does not appear when he 
first took the name of Du Boulay. He certainly 
had not done so in the early part of the year 1844, 
for on the 22nd Feb. in that year (though only nine 
years old), he stood godfather to a child, and signed 
the register by the name of Jules Rend. In the 
year 1852, he had a passport granted to him and 
registered in the registry of passports for the in- 
terior of the Island of Martinique, in which he is 
described as ‘‘ Mr. Du Boulay. Jules R<in6 Ilermene- 
gilde, seventeen years old.” In the year 1855, 
having then fixed his residence in St. Lucia, he 
advertised in an island newspaper his intention to 
commence business under the firm of Du Boulay 
Brothers and Co., and in the following year he ad- 
vertised the dissolution of this firm, and his inten- 
tion to continue the business in his own name. lu 
1856 the respondent’s brother died, and he w«» 
nominated administrator of his brother’s succession. 
Public notice of this nomination was given by the 
Royal Court by advertisement in' the official gazette, 
in which the respondent was called Jules R<jn^ 
Hermencgilde Du Boulay alias Hermann Du Boulay, 
From the time of his use of the name of Du Boulay, 
in St. Lucia, down to the time of the institution of 
the suit by the appellants on the 2l8t April 1865, 
his right to use it was never questioned. During: 
this period he carried on business publicly and 
notoriously under the name of Du Boulay, and the 
fact must have been well known to all the Du 
Boulay family resident in St. Lucia. The api^l- 
lants describe themselve in their plaint as dwelling 
in the Quarter of Souffri6re, in the Second District 
of the island. The reason given by their advocate 
for their not having proceeded against the rc8j»n- 
dent sooner, as stated by him upon their authority, 
is, '‘that during the period Mentioned by the re- 
spondent, those of the members of the Du Boulay 
family who could have protected their family nannu- 
were in Europe for their education, or for 
purposes.” And “ the head of th® family, Mr- 
Belisle Du Boulay, was then siffected with 
c hr onio ftl disease wmch deterred him from attmi^h. 
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ing to any kind of business.” It was necessary for 
the appellants in order to establish their case 
against the respondent to show — first, that the 
existing law of St. Lucia entitled them to maintain 
their action ; and, secondly, that delay in asserting 
their right, or acquiescence in the use of the name 
of Du Boulay, by the respondent, did not prevent 
their proceeding against him. Upon the first ques- 
tion, the learned counsel for the appellant undertook 
to prove that by the old French law which prevails 
in St. Lucia, a family had a proiierty in their patro- 
nymic, and might prevent any person calling him- 
self by their name who had no right or title to do 
so. For this purpose he quoted a modern work, 
Dictionnaire du Notariat, s. 8, title, “ De la Pro- 
prict<5 des Nome,” where it is said, “ Le nom que 
chaque individu porte est pour lui une propriety. 
II a le droit de s’opposer h cc qu’il soit pris par un 
autre. L’usurpation d’un nom donne lieu h une action 
devant les tribunaux. Cette action est purement 
civile.” The learned counsel, upon being pressed 
for some instance of an action of this description 
having been brought under the old French law, con- 
fessed that he had no early precedent to produce. 
The only cases which he mentioned wero two, 
which are to be found in the record of the proceed- 
ings. One of them is the case of Z>e LacareUe v. 
Durieu de LacareUe before the Tribunal of Ville- 
franche, in the year 1850, respecting which nothing 
is stated except the opinion of the Tribunal, that a 
person who has the right to bear a name is entitled 
to prevent another from usurping it, without being 
compelled to account for the motive of his proceed- 
ing ; and the other. Lawless v. Pierre, falsely called 
Lawless, before the tribunals of Martinique, in the 
year 1800, which, like the present, was the case of 
the assumption of a name niter emancipation from 
slavery. It is extremely doubtful whether, prior to 
the ordinance of 1555 (to be presently mentioned), 
the assumption of a name by a person who had 
originally no right to call himself by it, was the 
subject of any proceeding, penal or civil. Merlin, in 
his Repertoire de Jurisprudence, title “ Nom,” s. 3, 
after stating that by the Roman law changes of 
names were absolutely free, says, “ II fut un temps 
en France oh conformcment s\ cette loi on changeait 
de nom sans aucunc solennitc.” He then gives a 
variety of instances prior to 1555, in which changes 
of name had been made without authority, and 
without any solemnity. He then proceeds, “ Mais 
comme cette licence de changer ainsi dc nom ct 
d'armes produisait les plus grands abus, le Roi 
Henry H y rem^dia par une ordonnance donn^e a 
Amboise le 26 mars, avant P&ques, 1555, art. 9.” 
The right, therefore, to bring a civil action in St. 
Luciawfor the usurpation of a family name must be 
founded either upon this ordinance of 1655, or upon 
some law subsequently passed and introduced into 
the island. The ordinance of 1555 gives no right of 
civil action for an unauthorised change of name ; 
and according to Merlin, in the passages just 
cited, such an action could hardly have been 
previously maintained. The ordinance subjects the 
person changing his name without authority to 
penal consequences only. It says, “ Pour dviter la 
aujpposition des noms et des armes, defenses sont 
faitee A toutes personnes de changer leurs noms, et 
leurs armes, sans avoir obtenu des lettres de dis- 
pense et permission, h peine de 1000 livres d’amende, 
d’etre punis comme faussaires et d’Stre exautor^s et 
prives do tout degrd et privilege de noblesse.” There 
-seems to be great ddubt whether this ordinance of 
1555 ever bad any practical operation, even in 
France. Merlin, in bis Repertoire, title “ Promesse 
de changer de Nom,” says, the ordinance not having 
been registered, never b^me law in France. But 
Dalloz, in his IRctionnaire, title Nom et Pr^nom,” 
after mentioning this opinion of Merlin, says, 
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“ Mais la jurisprudence est contraire A cette 
opinion.” At all events, it is not shown that this 
unregistered ordinance ever formed part of the law 
of St. Lucia It is to be observed that the Chief 
Justice of St. Lucia founds his judgment in favour 
of the appellants upon a different ordinance, never 
referring to the ordinance of 1555 as having any 
existence, or at least, as having any bearing upon 
his decision. He says, “ In France, under the law 
Dc Mutatione Nominis, names were changed accord- 
ing to the whim or caprice of individuals without 
any solemnity or formality, but such an unrestrained 
license brought forth great confusion ; names of 
living families were arbitrarily taken, and towards 
tho commencement of the nineteenth century, to 
wit on the 10th April 1803, a law was made to 
check that dangerous system.” And ho adds, “ It 
is not amiss to observe that that law is not only 
still in force in this colony, but has been retained 
entire by the modern legisfators of France, and now 
forms part of the existing laws of that country.” 
Notwithstanding the opinion of the Chief Justice 
that the ordinance of 1803 (which will be found in 
the argument above) is in force in St. Lucia, it may 
fairly be questioned whether it ever became part of 
the law of the island before it was taken by this 
country, on the 23rd June, 1803. On that day a 
proclamation was issued which assured and gua- 
ranteed to the inhabitants the full eiijoj'mcnt of 
their property under the laws which existed in the 
island at the time immediately prior to the last 
session.” (These are the words of the judgment of 
the Chief Justice of St. Lucia and not of the pro- 
clamation. The latter reads “ cession and see 
note above, preceding the argument.) It is not 
very probable that the ordinance of 1803 was one of 
these laws. It was passed in France a little more 
than two months before St. Lucia was brought 
under British dominion, and not being of any pecu- 
liar local importance, it was not likely in the critical 
position of the French West Indian colonies at this 
juncture that any care would be taken to transmit 
it, in order that it might form part of the law of the 
island. If the Chief Justice is right in saying that 
this law w'as made to prevent persons arbitrarily 
taking the names of living families, it w ould seem 
to show that before 1803 no civil action could be 
brought, or at all events, that none was ever brought 
to protect a family name from usurpation. If the 
law of 1803 is out of the question, it is difficult to 
see upon what other foundation the appellants can 
rest their right to maintain the action. The old 
French law on which their learned counsel mainly 
relied has already been considered. The ordinance 
of 1555, or one of a similar description made in 1629, 
WHS the only law upon the subject of changes of 
name at the time of the French Revolution. That 
ordinance fell w'ith the kingly authority. In 1794, 
during the Revolutionary Government, an ordinance 
was passed which absolutely prohibited any change 
of name, but tho learned counsel was unable to 
show that this ordinance, any more than that of 
1803, ever had the force of law in St. Lucia. He 
failed altogether in his endeavour to prove that the 
existing law of the island entitled the appellants to 
maintain their action, whether he relied upon the 
old French law independently of the ordinances, or 
upon proof that the ordinances ever formed part of 
the law of St. Lucia, or even if they did, that they 
gave a family a right to proceed by civil action 
against a person calling himself by the family name 
without authority, and to compel him to discontinue 
to use it. Their Ijordships are unwilling to dispose 
of the case without adverting to the question arising 
from the delay of the appellants in instituting their 
suit. Supposing an action of this kind to be main- 
tainable, there must be some reasonable limit 
within which a family ought to be bound to pro- 
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ceed. In the present case the famijy of Du Boulay, 
resident in St. Lucia, could not have been 
ignorant that for ten years the respondent had been 
carrying on business openly under the name of Du 
Boulay, that he had been recognised by that name 
in public acts, and that he had undoubtedly acq[uired 
the name by reputation. At what time some of the 
appellants were absent from St. Lucia, and when 
they returned, is left in uncertainty ; but the head 
of the family appears to have been continually re- 
sident in the island, and no sufficient reason is 
assigned for his not taking earlier steps to protect 
thg family name from tho respondent’s alleged un- 
authorised assumption of it. Under these circum- 
stances, whether any other member of the family 
might hare questioned the title of the respondent 
to call himself by the family name, is unnecessary 
to be considered, but all the appellants have placed 
themselves under a personal exception by standing 
by (as it is called) ancT permitting tho respondent 
to become known to the world by the name of Du 
Boulay. After their long acquiescence, it would be 
unreasonable and unjust to sanction the attempt of 
the appellants to deprive the respondent of his right 
to use a name which he had acquired by reputation, 
and by which alone he had been known in the island 
during the whole period of his residence there. 
Their Lordships will recommend to Her Majesty 
that tho decree appealed from be affirmed. 

Decree ajfirmed. 

Solicitors for the appellants, Wordsivorthy Dlake^ 
and Harris, 

OTommon Uah) OTourts. 

COURT OF COMMON PLEAS, 

JBeportod by M. W. McKei.lab, and H. If. IIockino, 
Esqrs., Barristcrs-at-Luw. 

Jan. 17 and Feb, 23. 

Grant v . Grant. 

Construction of will — Nephew^Wife's nephew. 

A testator devised real estate to “ my nephew., Joseph 
Grant a son of his brother, and a son of his wifds 
brother, the latter oj whom the testator frequently 
spoke of as his nephew, each bore this name, and 
claimed to be the devisee : 

Held, that the word “ nephew'* has no definite legal 
signification limiting its application to the son of a 
brother or sister ; and that, therefore, extrinsic evi- 
dence was admissible to show to which claimant the 
.testator intended to devise his estate. 

Held also, that the testator's intention being clear, the 
wife's nephew was the devisee. 

This was an action of ejectment commenced on 
the Gth May 1868, by a writ addressed to tho de- 
fendant, and all persons entitled to defend the pos- 
session of one messuage, one dwelling-house, five 
warehouses, ten outbuildings, three hovels, three 
barns, three stables, two brewhouses, one yard, ten 
outhouses, four cottages, ten pigsties, ten animal 
sties, with the appurtenances, situate and being in 
the parish of Rugby, in the county of Warwick. 

The following case was stated for the opinioit-of 
the court by consent and by order. 

John Grant, the testator in the will and testament 
and the codicil thereto hereinafter mentioned, before 
and at the time of the making thereof, and up to 
and at the time of his decease, was seised in f^ 

• simple of a messuage, dwelling-house, outbuildings, 
and premises situate and being in the parish of 
Rugby, in the county of Warwick (jjeing the pre- 
mises in the said writ mentioned), heroin before 
and at the time of hit making of the said will and 
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testament and codicil, he resided and continued to 
reside up to and at the time of his death, and which 
by the said will are expressed to be devised under 
the words, “I devise to my said nephew, Joseph 
Grant, his heirs and assigns, the said house and 
premises where I now live.” 

The said John Grant, the testator, on the 18th 
Feb. 1868, duly made and published his last will and 
testament, and on the 21st Feb. 1868 duly made and 
published a certain codicil thereto, which said will 
and testament and the said codicil were respectively 
duly executed and attested according to law, and 
were respectively in the words and figures follow- 
ing, that is to say, 

This is the last will anti testament of me, John Grant, of 
Rngby, in the county of Warwick, dealer in marine stores, 
as follows : I direct the payment of my just debts, funeral 
and testamentary expenses ; I bcfiueath to my niece, Ann 
Liggins, the sum of 3001. free of legacy duty, and I devise to 
my said niece, Ann Liggins, her heirs and assigns, my house 
in Pennington-street, in Rvxgby aforesaid, in tho occupation 
of — Hudson ; and my house in Rile^^ ‘s-coimt, and my three 
houses in Gas-street, Rugby, I devise to my niece Mary 
Pettifer, her heirs and assigns ; my five houses in New 
Bilton 1 devise to my niece Emma Bench, her heirs and 
assigns; 1 bequeath to my nephew Joseph Grant the sum 
of 5001. and all tho stock and household effects in the house 
where I now live ; and I devise to my said nephew Joseph 
Grant, his heirs and assigns, the said house and premises 
where I now live ; I devise to my nephew James Gmnt, his 
heirs and assigns, the house and premises in the Lawford- 
road, in the occupation of Lessimer, the miller ; I devise all 
other my real estate, if anj% unto my said nephew Joseph 
Grant, his heirs and assigns ; I bequeath all the residue of 
my personal estate unto my said nephew Joseph Grant 
absolutely. I appoint my said nephew, Joseph Grant, 
executor of this my will. . . . 

This is a codicil to the lost vdll and testament of me, John 
Grant, of Rugby, in tho county of Warwick, dealer in marine 
stores, dated tlio 18th Feb. 18C3. I appoint my nephew, 
James Grant, an executor of my said will in conjunction with 
my nephew Joseph Grant. And I devise all estates in me as 
trnstee or mortgagee unto the said Joseph Grant and James 
Grant, their heirs and assigns, subject to the equities 
affecting the same. 

The said testator died on tho 22iid Feb. 186P, 
without having revoked or altered the said will and 
testament or codicil respectively, save so far as re- 
lates to the said will and testament by the said 
codicil. 

Tho said testator’s eldest brother, William Grant, 
survived the testator, and was and is his heir-at* 
law. 

The claimant, Joseph Grant, the plaintiff in this 
action, is a son of tho said testator’s said brother 
William Grant, and before and at the time of 
the making of the said will and testament and* 
codicil, and at the time of the said testator’s 
death the plaintiff was and is a lawful nephew of 
the said testator. 

I The said Ann Liggins, Mary Pettifer, and Emma 
Bench, by the said testator repectively described 
as nieces in and by the said will, are the daughters 
of the said testator’s brother, Thomas Grant, and 
arc respectively married. 

The said James Grant, in the said will and testa- 
ment and codicil respectively described by the said 
testator as his nephew, is a son of the said testator’s 
brother, Thomas Grant, and brother of the said Ann 
Liggins, Mary Pettifer, and Emma Bench. 

No brother or sister of the said testator (except 
the said brother, William Grant) had a child named 
Joseph Grant. 

The said testator at the time of the making of the 
said will and testament and codicil, and up to and 
at the time of his death had neither child, grand- 
cMldren, nor other lineal descendants. 

[The said testator, in or about the year 183^mar* 
ried Jane Scott, widow, formerly Jane Grant, 
spinster, who was his first cousin, and the defen- 
dant, Joseph Grant, is the son of Joseph Grant, a 
brother of the testator’s said wife. 

The last mentioned Joseph Grant, the father of 
the defendant^ died about twenty-two years ago^ 
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leaving a widow and his said son, the defendant, 
then a hoy of three years old. The widow died 
about fifteen years ago, whereupon the testator took 
the defendant into his own house and brought him 
up, and he lived as an inmate of the testator’s house 
till the death of the testator, and assisted him in the 
management of his business of a marine store 
dealer. 

The testator’s said brother William the father of 
the plaintiff has a large family, of which the plaintiff 
is one of the younger children, and the testator had 
not been on good terms with or visited his said 
brother, who lived about twelve miies from testator, 
for many years before his death ; he did not know 
how many children his said brother had, and at the 
time he made his will did not know of the plaintiff’s 
name or existence. 

The testator was in the habit of calling the defen- 
dant his nephew, both to the other members of the 
family and to persons not related to him, and the 
testator on several occasions expressed his intention 
of leaving his house [and business to the defendant, 
and also on several occasions expressed his intention 
that neither his brother William nor the family of 
his brother William should have any of his property. 

The will was prepared by Mr. Fuller, a solicitor 
at Rugby, who took his instructions from testator 
on his death bed, and who did not know any of the 
testator’s relations, except the Joseph Grant who lived 
with him, and in giving him instrnctions to prepare 
the will, the testator said that, it was his intention 
that neither his brother William nor any of his 
family should have anything, as he had lent both 
him and his elder sons money, which had not been 
repaid, and he considered they had their share of 
his property in that way. He also told Mr. Fuller 
that he wished to give his nephew' Joe, the house in 
which the testator lived, his stock in trade, and 500/. 
to enable him to continue carrying on the business, 
and wished him to be his executor. Mr. Fuller 
asked the testator if by his nephew Joe ho meant 
the person who lived with him and helped him in 
his business, and he said “Yes, I mean him down- 
stairs,” and he wi.shed to give him the house and 
business, as he had lived so long w ith him and helped 
Aim so much in his business. Mr. Fuller asked the 
testator if the person he called Joe was his neiJiew', 
and the testator replied that he was.] 

The defendant, Joseph Grant, is in the possession 
of the messuage, dwelling house, and premises, the 
•subject of this action of ejectment. 

The court is to be at liberty to draw inferences 
of fact which a jury ought to draw, and the facts 
stated in the parenthesis [ ] are so stated after 

protest by the x>lainti£f, that they should not have 
been inserted herein, and the question of the ad- 
missibility of the whole or any part of the facts in 
such paragraphs contained is reserved for the deci- 
sion of the court. 

The question for tho opinion of the court is 
whether the said Joseph Grant, tho plaintiff, is 
entitled to the said messuage, dwelling-house, and 
premises under the above devise. 

If the^ court shall be of opinion that the plaintiff 
is so entitled, then judgment shall be entered up for 
the plaintiff for the recovery of the whole of the pre- 
mises claimed in the writ with costs to be taxed 
immediately after the decision of the case or other- 
wise as the court may think fit. 

If the court shall be of opinion that the plaintiff 
is not so entitled, then a judgment of nol pros shall 
be entered up for the defendant, with costs to be 
taxed immediately after the decision of the case or 
otherwise as the court may thmk fit. 

Grove Chapman (with him Quain^ Q-C.,) argued 
for the ]daintiff, and contended that the word 
nephew ” could mean only the son of a brother 
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or sister, or at all events only a blood relation, and 
that there was ohly one nephew, Joseph Grant, the 
plaintiff, who answered that description. He cited : 

Wigram’a Treatise on Extrinsic Evidence of Wills : 

Johnson’s Dictionary, “Nephew:” 

English Version of the Bible ; 

Miller, v. Travers, 8 Bing. 244 ; 

Hiscocks V. Hiscocks, 5 M. & W. 363 ; 

Richardson v. Watson, 1 N. & M. 575 : 4 B. & Ad. 

793. 

Field, Q. C. (with him A. Wills), for the defen- 
daiit, relied upon the judgment of Lord Penzance 
with regard to the personalty devised by this s^mie 
will (Gi'ant v. Grant, Weekly Notes, P. & M. Dec. 
2.5, 1869), and cited passages in which “neidiew” 
bears other meanings than that of a blood relation, 
from Shakespeare (Much Ado about Nothing, 
act 5, sc. 1 ; “ Richard II.,” act 1, sc. 1, and act 5, sc. 
3 ; “ Richard III.,” act 4, sc. 4). That the law does 
not apply to the word the K'mitcd significatiou con- 
tended for by the other side is clear from the fact 
that it is not used in the Legacy or Succession Duty 
Acts, nor in the prohibited degrees of matrimony in 
the Prayer-book, nor in any law dictionary. 

Chapman in reply. 

Cur, adv. vult. 

Feh. 23. — Bovim., C. J., delivered the judgment 
of himself, M. Smith, and Brett, JJ. — The question 
raised in this case has already been decided by Lord 
Penzance in the Probate Court in favour of the 
defendant ; but there is an appeal against his judg- 
ment, and the plaintiff has required tho dcci.sion of 
this court in tho present action of ejectment, which 
affects the title to tho real estate. The determina- 
tion of the question really depends upon tho 
admissibility of, and the effect to be given to the 
j>arol evidence ; and this evidence is of two kinds : 
one class of evidence being offered for the purpose 
of showing that there is in the will a latent am- 
biguity, and the other clas.s for the purpose of , 
explaining and removing it. The devise of tho 
testator was to “my neuhew, Joseph Grant and 
the point at issue is whether these \vord.s apiJy to 
the plaintiff or to the defendant. The language of 
the will itself is clear, and free from ambiguity on 
the face of it ; but as in most cases of wills parol 
evidence is necessary, and therefore admissible to 
identify the party intended to be described just in 
the same way as such evidence is admissible to 
identify and to show what was tho subject matter 
devised. The parol evidence to prove that the 
plaintiff was the son of a deceased brother of the 
tesAator, and therefore answered the description in 
the will, was clearly admissible, and it is equally 
competent, for the defendant to endeavour to ijrove 
that the words of the will may also apply to him, 
and this can only be done by parol evidence, which 
is therefore admissible for that purpose. In each 
case this kind of parol evidence is not admissible 
for the purpose of controlling, varying, or altering 
the written will of the testator, but is admitted 
simply for the purpose of enabling the court to 
understand it, and to declare the intention of the 
testator according to the words in which tliat inten- 
tion is expressed. If such evidenqe establishes that 
the description in the will may apply to each of two 
or^more persons, then a latent ambiguity is exposed, 
and rather than that the devise should fail alto- 
gether for uncertainty, the law allows the ambiguity, 
which is exposed by the parol evidence, to be 
cleared up and removed by similar evidence, pro- 
vide such parol evidence is sufficient to enable tho 
court to ascertain the sense in which the testator- 
employed the particular expression upon which the 
ambiguity arises. If the parol evidence, after ex- 
pjsihg the latent ambiguity, fails to solve it, tho 
cjurt cannot give effect to that part of the will. 
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Thus in Thomas v. Thomas^ 6 T. R. 671, where the 
particular devise was “ to my granddaughter Mary 
Thomas, of Llechlloyd, in Merthyr parish,” evidence 
was given that the testator had a granddaughter of 
the name of Elinor Evans, who lived at Llechlloyd. 
in Merthyr parish, and a great granddaughter named 
Mary Thomas, who lived in the parish of Llangain, 
some miles from Merthyr parish. No other evidence 
being given, it was held that, although an ambiguity 
was raised it was not solved, and therefore that the 
court could not apply the devise, that it conse- 
quently failed, and that the subject-matter of the 
devise went to the heir-at-law. The plaintiff’s 
evidence in the present case clearly brought him 
within the description in the will. The defendant’s 
ouidence proved that he was the son of a brother of 
the testator’s wife, and the testator having married 
liis first cousin of the same name as himself, the 
defendant’s name was the same as that of the 
plaintiff. Does then the defendant by this evid- 
ence show that the description will apply to him ? 
It is quite true that a son of a brother or a sister 
is generally called and known as a nephew, and 
this term therefore would no doubt apply to the 
plaintiff, but the word nephew has no definite legal 
signification ; and there is not anything to limit its 
application to the precise relationship above de- 
scribed ; on the contrary, there are many authori- 
ties to show that it has been and may bo used in 
a much wider sense, extending to persons in a 
different degree of relationship ; and in its ordinary 
and popular sense it is frequently and commonly 
applied to other persons — for instance, it is com- 
monly applied by a husband to the son of his 
wife’s brother or sister, or by a wife to the son 
of her husband’s brother or sister; the son of 
either of such brothers or sisters would com- 
monly call the husband and wife his uncle and 
aunt; nor could it be said that in popular and 
ordinary language such a description would be 
unusual or inappropriate. It is the court which 
has to be satisfied that the description may apply 
to the defendant, and if it rested on this 
evidence alone wo should be of opinion that 
the defendant had brought himself within the 
description of the will so as to create a latent 
ambiguity, and to let in further ^arol evidence 
as to which of the two parties was intended to be 
described. It is not necessary that the description 
in the will should be in all respects accurate or per- 
fect, but it is sufficient if it satisfies the mind of the 
judge that there is a sufficient description with legal 
certainty. See Wigram, V.C.’s Treatise on Ex- 
trinsic Evidence, prop. 7, p. 18G. Eor example, 
where a testator devises to Mary, Elizabeth, and 
Ann, the three daughters of Mary Beynon, 
and at the date of the will Mary Beynon had two 
legitimate daughters and one illegitimate daughter, 
Elizabeth, parol evidence was admitted to show 
that Mary Beynon had formerly had a legitimate 
daughter, Elizabeth, who died an infant, and, al- 
though it M'as considered that the legitimate daughter 
was prima facie the person intended, the other facts 
and circumstances were left to the jury to say which 
of the two Elizabeths was the person intended to be 
described: (Doe dem, 1 homos v. Beynon^ 12 Al. & E. 
431.) The present case is also somewhat similar in 
principle to Bennett v. Marshall^ 2 Kay & John. 740, 
where a devise being to “ my second cousin 
William Marshall,” and the testator had no second 
cousin of that name, but had a first cousin named 
William Marshall, and a first cousin named William 
John Robert Blandford Marshall, it wa9 considered 
by the present Lord Chancellor that as it was a 
common practice where a person has several 
Christian names to call him by the first of those 
names only, a sufficient case of ailnbiguity was 
made out to callfor parol evidence in order to ascer- ; 
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tain which of the two parties was intended. Upon 
such evidence the decision in that case was in 
favour of the cousin with the several names, the 
Vice-Chancellor remarking that if the evidence had 
been perfectly balanced the cousin named William 
only would have been entitled to the preference. So 
hero if the parol evidence were equally balanced, 
we might probably hold that the plaintiff would be 
entitled in preference to the defendant, but this 
cannot affect the question of the admissibility of 
the evidence. Another instance of effect being 
given to what was considered popular language used 
by a testator occurs in the case of Doe d. Gains v. 
Mouse, 5 C. B. 422, where a married man devised to 
“my dear wife Caroline ;’’ and it was held that this 
was sufficient description in a popular sense of a 
person of the name of Caroline, with whom the 
testator cohabited, though in that case there was a 
person of another name who claimed to come within 
the description of his wife. But there is another 
ground upon which it appears to us that the defen- 
dant may endeavour to bring himself within the 
description in the will, namely, that the testator 
was in tho habit of calling him his nephew Joseph 
Grant. In all cases of wills the surrounding cir- 
cumstances as they existed at the time of the will, 
including the state of the testator’s family, and the 
nature of his property may generally be proved in 
order to place the court as nearly as possible in the 
same condition as the testator, so that they may 
understand the language of his will and apply it in 
the same sense in which he used it ; we arc of opinion 
that evidence may bo given of a testator having 
been in the habit of using expressions in a particular 
sense ; though w hether such evidence will affect 
the will or its application will depend upon the pM- 
ticular circumstances and tho language of the devise 
in each case ; and it would not generally be admiss- 
ible to alter the natural meaning and legal effect 
and construction of the words, where they have a 
definite and clear meaning. In Richardson v. W atson, 
4 B. & Ad. at p. 7'jy, where a question arose as to what 
was intended under a devise of “ the close in K.” Lord 
Wensleydale said: — “ Generally spaaking evidence 
might be given to show that the testator used the 
w'ord close in the sense which it bore in the country 
where the property w'as situate, as denoting a farm 
though in the particular case it was held that such 
evidence was not admissible,* because the other 
parts of the will showed that the testator had used 
the expression in its ordinary sense, as denoting an 
inclosure only. This subject was much considered 
by the Court of Exchequer in the case of Doe v. 
lliscocks, 5 M. and W. 363, and the following 
passage occurs in the judgment at p. 368 : — “ Again, 
the testator may have habitually called certain per- 
sons or things by peculiar names by which they were 
not commonly known. If these names should occur 
in his will they could only bo explained and con- 
strued by the aid of evidence to show the sense in 
which he used them, in like manner as if his will 
were written in cypher or in a foreign language. 
The habits of the testator in these particulars must 
be receivable as evidence to explain the meaning of 
his will.” In Crosthwaite v. Dean, L. Rep. 5 Eq. 
245, where a devise was to Charlotte Lee, evidence 
was admitted by the present Lord Chancellor to 
show that a person who originally bore that naint^ 
but had married a person of the name of Antrim 
(from whom she afterwards separated) was habitu- 
ally called by the testator by her maiden name of Lee. 
In Goodwyn v. Goodwyn, 1 Ves. Sen., 226,_where the 
devise was to certain poor relations, evidence was 
admitted of the testator having poor relative in 
Salop and that he knew thereof, and Lord 
wick thus referred to another case, “ As where the 
testator described a legatee by a wrong name which 
he never bore, parol evidence was allowed by the 
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Master of the Rolls, to show that the testator knew f 
such a person, and used to call her by a nickname.** 
In Beachcroft v. JBeachcro/ty 1 Mad. 430, the case 
thus referred to is said to be the case of Beaumont v. 
Felly 2 P. Wms., 140, where the bequest was to 
Catharine Earnley, and a person named Gertrude 
Yardley claimed to be the person described. Evi- 
dence was admitted to show that the testator usually 
called Gertrude Gatty, and that whilst giving in- 
structions for his will he spoke in so feeble a voice 
that the attorney’s clerk might easily have mis- 
taken the names. In Beaches oft v. Beacho'ofty 
the bequest was “to my children the sum of 
pounds sterling 5000/. each.** It was contended 
that this could apply only to legitimate children, 
and that as the testator died unmarried the legacy 
did not take effect. But evidence was admitted 
that the testator had illegitimate children born in 
India previous to the making of the will, that he 
was much attached to them, and had sent them to 
England to be educated. Upon this the Vice Chan- 
cellor decreed thnt the legacies applied to them. 
He says “ If there is a latent ambiguity, evidence is 
admissible to show who the testator was in the habit 
of considering in the character described in the will.” 
Where it appeared on the face of the will itself that 
in some parts of it the testatrix had used the term 
“nieces” to describe her great nieces, a similar con- 
struction was placed upon the words nephews and 
nieces in another part of the same will, so as to 
include great nephews and nieces, though in that 
case it did not depend upon extriiisic evidence : 
(James v. Smithy 14 Sim. 214.) If, then, this head of 
evidence be admissible, as we think it is, it dis- 
tinctly appears from the case that the testator here 
was in the habit of calling the defendant his 
nephew, and, as his name was Joseph Grant, he 
would, in this view also, answer the description in 
the testator’s will of “ My nephew, Joseph Grant.” 
The defendant has thus, as it seems to us, satisfac- 
torily shown that the words of the will may apply 
either to him or to the plaintiff ; and then, as there 
is nothing in the will itself, or upon the evidence to 
which we have hitherto adverted, to show which of 
those was the person intended to be described, and 
to whom the testator intended the words to apply, 
the further parol evidence as to the testator’s know- 
ledge and other circumstances became admissible ; 
and upon such of that evidence as was properly 
admissible it is not disputed that the defendant w'as 
in fact the person intended to be described by the 
testator. Under these circumstances, the parol 
evidence being admissible for the purposes and in 
the manner which we have pointed out, wo think 
it exposed a latent ambiguity and equally removed 
it ; and it enables us to understand the language of 
the will, and to apply it as the testator is clearly 
shown to have intended, viz., in favour of the de- 
fendant. This view is in accordance with the deci- 
sion of Lord Penzance, and wo give our judgment 
for the defendant. 

Judgment for defendant. 

Attorneys for plaintiff, Dubois and Maynard. 

Attorneys for defendant, Shephard ana Skipwiih. 
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Sykes and another (Executors) v. Sykes 

AND ANOTHER. 

Executor — Probate — Executor de son tort. 

The executors of A.y before proving the willy appointed 

B. to hold and manage the estate of A.y as their 

agent. 

Eeldy that B. could not be sued as executor de son tort 

of A. 

This was an action brought by the executors of 
Ellen Sykes, deceased, against Sir T. Sykes, the 
sheriff of the West Riding of Yorkshire, and Love, 
an execution-creditor, for a wrongful execution 
levied on the goods of the testatrix. The declartT- 
tion was in trover and trespass. 

The defendant. Sir T. Sykes, pleaded the general 
issue and a justiheation under nfi.fa. 

At the trial before Clcasb^, B., at the last summer 
assizes at Leeds, it appeared that the plaintiffs were 
the executors of Ellen Sykes, deceased. Ellen 
Sykes had carried on the business of a manufac- 
turing chemist in the West Riding of Yorkshire, 
and had died in March 1868. Her brother, J. H. 
Shaw, had managed the business during her lifetime, 
and at her death the executors, without proving the 
will, continued him in the management. 

Under these circumstances, the defendant Love 
sued J. II. Shaw, as executor of Ellen Sykes, upon 
a bill of exchange. J. H. Shaw suffered judg- 
ment by default. A writ of fi. fa. was there- 
upon sued out by Love against J. H. Shaw, as exe- 
cutor of Ellen Sykes, and the defendant Sykes, as 
sheriff of the county, executed the writ, through his 
ofiQce, by seizure and sale of part of the goods of the 
late Ellen Sykes in the chemical factory. The 
plaintiffs then, after the sale, proved the will as exe- 
cutor and executrix of Ellen Sykes, and brought 
this action. 

On these facts Cleasby, B. directed a verdict for 
the defendant Love, and as regarded the defendant 
Sykes, left it to the jury to say whether J. H. Shaw 
had been acting as the agent of the plaintiffs, or 
whether he had Interfered in the management of 
the personal estate of Ellen Sykes without authority. 
The jury found that J. H. Shaw had acted as the 
agent of the executor and executrix, and the 
damages being assessed at 100/., the learned judge 
directed a verdict to that amount to be entered 
against the defendant Sykes, reserving to him leave 
to move. 

Field, Q.C., accordingly, on the part of the defen- 
dant Sykes, obtained a rule nisi calling on the 
plaintiffs to show cause why the verdict for them 
should not ^ set aside, and a nonsuit or verdict for 
the defendant Sykes be entered. 

Kemplay showed cause.— The question upon which 
the determination of this case turns, is whether, 
when the executor named and appointed in the 
will, without taking out probate, puts the goods of 
the testator into the hands of an agent to hold for 
him, that agent becomes an executor de son torty so 
that the go^s are liable to bo taken in execution, 
at any time before the executor proves the will, on 
a judgment against the agent as executor. [Field, 
Q. C. — If the executors named in the will had 
proved the will, I could not possibly contend that 
J. H. Shaw was executor de son tort,} An executor 
de son torty is defined by Swinburne as “ He who 
takes upon himself the ofBce of executor by in- 
trusion, not Itoiiig so constituted by the deceased, 
nor, for want of such constitution, substituted by 
the court to administer : ” (Williams on Executors, 
6th edit. 247, note a.) The executor named in the 
will may do many things before taking out probate, 
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and amongst other things he may appoint an agent I goods, he was executor de son iort, and must be 
to take care of and deal with the testator’s property, j treated as such. The question therefore arises 
If he can do so, then J. H. Shaw was not an executor whether Shaw was in possession in that capacity! 
de son tort. In Hall v. Elliot^ I Peake, N. P. C. 119, The jury have found as a fact that he was in pos- 
Lord Kenyon, C. J. held, that a man who possesses session as agent to the executors. If Shaw were 
himself of the effects of the deceased under the the plaintiff in this action, he would be estopped 
authority of and as agent for the rightful- executor, from denying that he was executor, as ho has 
cannot be charged hs executor c/(S son tort. In Hooper suffered judgment in that character. No doubt, if 
T. Summersett, Wight. 16, the wife was appointed he had acted without the authority of the plaintiffs, 
executrix, and for some time before she took out the defendant would have been justified in seizing 
probate the husband intermeddled with and managed the goods of Ellen Sykes in his possession. But 
the testator’s goods. He was held to be executor the finding of the jury is against such a supposition. 
de son tort, but then he had been acting of his own The defendant, in order to succeed, must show that 
authority ; if it had been found that he was acting the plaintiffs, before taking out probate, were 
as agent of his wife, the case would have been wrongdoers in dealing with the goods of the 
decided the other way. In Sha7'land v. Mildon^ deceased. If they can show that, then, as the rela- 
6 Hare, 468 ; 15 L. J., N. S., 434, Ch., the Vice- tion of principal and agent cannot subsist between 
Chancellor was wrong in considering an executor wrongdoers, J. H. Shaw was also a wrongdoer, 
de son tort as a tort feasor, and besides, that case and was consequently executor de son torty so 
does not apply, as the person under whose authority that the sheriff was justified. This depends 
Hewish acted never was executor at all. Cottle v. then on what is the position of executors be- 
Aldrich, 4 M. & S. 175, shows that Cleasby, B. was fore probate. Executors obtain their title from 
quite right in the directions he gave to the jury, the will, whereas administrators gain theirs from 
[Bovill, C. j. — ^T hat case seems decisive of the the ordinary. Executors have exactly the same 
question.] He cited also powers before as after probate. Their title 

Pauli V. SinipsoUy 9 Q. B. 365 ; is just as good, and in short they have pre- 

Wohster v. Webster, 10 Ves. 93 ; cisely the same powers in every respect, except 

Padgetj. Priest, 2 t ▼ in certain matters regarding suits, when probate is 

required as evidence of their title. If acts done by 
l.ij, cn. executors before probate are lawful acts, acts done 

by their agents are equally lawful. It is true that 
Eteld, Q.C. and Forbes, in support of the rule, re- when the will is proved, a stranger, who inter- 
lied mainly on the fact that the goods of the de- meddles with the estate, cannot be charged as 
ceased were in the apparent possession of J. H. Shaw, executor cfe son /or/, and that if he so intermeddles 
who, according to the plaintiff’s case, was acting as before probate, he may be charged. The reason, 
uncontrolled owner of them by their permission, however, is clear. If persons act as executors 
Under these circnmstances, against whom had credi- before probate, they cannot afterwards deny, the fact 
tors a remedy if not against Shaw ? If that were of their being executors.. When an executor is sued 
not so, Sharland v. Mildon and IFe6s/er v. Webster, before probate he is not called executor de son tort in 
(ubi sup.') were clearly authorities to show that, in the writ, but he is at the trial estopped from deny- 

point of law, J. H. Shaw was executor de son tort. ing that he is executor, and is called executor de son 

tort. But it does not follow from that, ’that either 
Bovill, C. J.— In the original action the defen- he or his agent is a wrongdoer. In point of fact, 
dant LiOve entered up judgment against J. H. Shaw, neither is. If his acts are lawful, the acts of his 
as executor to Ellen Sykes. Lov« issued execution, agent are equally so, if they are acts authorised by 
and the writ directed the sheriff to levy on the goods him, and such as he himself might have done. If the 
of Ellen Sykes in the hands of J. H. Shaw as execu- executor prove the will, and employ an agent to 
tor. The sheriff accordingly seized and sold the meddle with the estate, the agent cannot be treated 
goods in question. The goods v'ero undoubtedly as executor de son tort. Moreover, if a person bo 
I art of the estate of the late Ellen Sykes, and they appointed executor in a will, he has a legal title, 
were in the possession of J. H. Shaw. The question and can appoint an agent to act for him, and when 
for us to decide is, whether, at the time of the the agent has so acted he cannot be treated as 
seizure, they were in his hands to be administered executor de son tort. In Hooper v. Summersett (ubi 
by him as executor. The late Ellen Sykes had ap- sup.) it was not pretended that the husband was 
pointed the plaintiffs executor and executrix, and acting as the agent of his wife. He was acting as 
they had acted as such ; but they did not prove the of his own authority, and consequently was held 
will until after the acts complained of had been executor de son tort. If it had been shown that he 
done. The question left to the jury was whether, at was acting as the agent of his wife, the executrix, 
the time of the seizure and sale, the goods of Ellen then, although the wife did not prove the will till 
Sykes were in the hands of J. H. Shaw as agent of afterwards, the case would have been decided the 
the plaintiffs, it being the contention of the plain- other way, as appears by the case of Cottle v. 
tiffs that they were so, or whether he had possessed Aldidch (ubi sup.) The question in the latter case 
himself of them without authority, so as to make was whether the defendant, who, prior to the 
himself liable as executor rfe son tort. The evi- death of J. A. (an executor who had proved) 
dence was conflicting, but the jury found in had acted as agent bf J. A. in meddling with the 
favour of the plaintiffs’ contention. We must testator’s estate, and who after the death of J. A., 
take their verdict as conclusive of that question, continued to meddle with the estate, was acting 
I am of opinion that this was the proi)er ques- after the death of J. A. of his o\( n authority or as 
tion to be left to the jury, according to the deci- the agent of one Denton, another executor, who had 
sion of the court of King’s Bench in Cottle v, not proved the will, but who after the death of J. A. 
Aldrich (ubi sup.) The question there was almost was the rightful representative of the testator. In 
identical with that which arises in the present case, Hall v. Elliot (ubi sup.), it was held, that a man who 
whether or no the defendant had been acting as the possessed himself of "the goods of a testator by the 
agent of an executor who had not proved the will, authority of the rightful executor, cannot be charged 
The jury found that he had voluntarily interfered as executor de son tort. Where a person inter- 
as executor without authority. But,notwithstandinj meddles in the affairs of a deceased, and his servant, 
the verdict of the jury in the present case, Mr. Eiel by his orders and direction, sells part of the goims 
has argued that, as Shaw was in possession of the of the deceased, and pays over the proceeds to the 
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master, not only the master but the servant also is 
liable to be charged as executor de son tort. That was 
decided in Padget v. Priest {uhi svp.) That rule is, 
however, subject to the qualification stated by the 
present Lord Chancellor, in Hill v. Curtis (ubi sup.), 
that, if an executor de son tort can prove a settled 
account with the rightful representative before suit, 
it is a sufiScicnt answer to a bill in equity for an 
account. In that case, in answer to a bill for an 
account filed against him as executor de son tort, the 
defendant pleaded that he had acted as agent for 
the rightful administratrix, and had subsequently 
fully accounted to her. There Wood, V. C. said : 

Hero the agency did exist, supposing that the lady 
at that time were acting wrongfully. She was acting 
wrongfully, and therefore at that time there could 
bo no agency; but the moment she acquired a 
rightful title, the title related back to all her 
intermediate acts. And why not to the appoint- 
ment of agent as well us to her other acts ?” It 
is not necessary now to inquire into what may 
be the rule as to the employment of an agent 
by one of the next of kin, before taking out 
letters of administration ; suffice it to say that, if 
the rule laid down by the Lord Chancellor be correct, 
the agent of an executor before probate would 
<1 fortiori be justified. Mr. Field has relied mainly 
on the case of S/iarland v. JiJildon (ubi sup.) There 
a widow, intending to takeout letters of administra- 
.tion to her late husband, began to collect his assets 
before taking out administration, and employed one 
Ilewish to collect her husband’s deb.,.*'. The widow 
died shortly after, without ever having obtained 
administration. Wigram, V. C. treated the widow, 
and.consequently Hewisli, as a tort feasor. That, 
however, is not the case here. The executors are 
not proved to have been tort ^easbrs at all. If that 
had been proved, Shaw would undoubtedly have 
been a tort feasor. Sharland v. Mildon was decided 
on the authority of Padget v. Priest (ubi sup.) The 
latter case, however, was one of intestacy, and both 
Porter and Priest were clearly w^rongdoers. Here, 
however, Shaw was appointed manager by the per- 
sons named as executors in the will. ISharhind v. 
Mildon is spoken of by the Lord Chancellor as 
rightly decided, but he applied the doctrine of 
trusts to the case of an agent acting for a person, 
before he has obtained administration. On these 
grounds, I am of opinion that the executors before 
probate can lawfully appoint an agent to carry on 
their business, and that this rule must be discharged. 

M. Smith, J. — I am of the same opinion. The 
defendant Love entered up judgment by default 
against J. II. Shaw, as executor of Ellen Sykes, 
and then issued execution. The writ of f. fa., 
which in terms followed the judgment, directed 
the sheriff to seize and sell the goods of the 
late Ellen Sykes in the hands of Shaw. This 
the sheriff did. There can be no doubt that Shaw 
was bound by the judgment, and if he were the 
plaintiff in the present action, he would be estopped 
from denying that he was the executor of Ellen Sykes, 
and that the goods in question were in his hands 
as executor. The present plaintiffs, however, are the 
real executors of Ellen Sykes, and they say that the 
goods, on which the sheriff levied, are their goods 
as such executors, and that they were in possession 
of J. H. Shaw as their agent, and that J. H. Shaw 
was in no sense an executor. The question for our 
determination is whether the goods in question were 
in possession of J. H. Shaw as executor, so as to 
render them liable to be seized* by the sheriff under 
a judgment against him as executor. The' jury 
found that the plaintiffs employed Shaw as their 
agent to manage the business, and that the goods 
were in his possession as such agent. It is, however, 
contended on behalf of the sheriff that^ notwith- 


standing this circumstance, the goods were liable to 
be seized, because the executors had not at that 
time proved the will, so that they could not appoint 
an agent, and J. H. Shaw was consequently executor 
de son tort. There is no doubt that he was in pos« 
session of the goods, not as a tort feasor, but under 
the authority of the executors named in the will ; 
and unless the mere fact of executors acting before 
proving the will makes them tort Jeasors, and conse- 
quently makes Shaw executor de son tort, the sheriff 
does not make good his defence. Now executors 
have the same power to act before as after taking out 
probate. Probate is only the evidence of their title, 
not the title itself. For instance, executors may 
issue a writ, and proceed with an action before taking 
out probate. It is quite sufficient, so long as they 
take out probate before the trial. It therefore 
folloAvs that executors can properly dispose of pro- 
perty before probate. If they can do that, they can 
appoint agents to do it in their stead. This act of 
theirs cannot be treated as wrongful, nor does it 
make them wrongdoers. Doubts seem to have arisen 
as to the position of an executor before probate, 
and some people seem to have thought that, because 
an executor before probate may bo treated as an 
executor de son tort, he must, therefore, have been 
a wrongdoer in possessing himself of the testator’s 
goods. Where an executor, named in the will, is, 
on account of his having intermeddled with the 
testator’s property, sued before probate as executor, 
he is estopped from denying his executorship. It 
seems to me that in such a case it would be more 
proper to term him executor by estopjiel than exe- 
cutor de son tort. I think the whole misapprehen- 
sion has arisen from regarding such an executor as 
a wrongdoer. The term executor de son tort ought 
not to be applied to an executor named in the will. 
On these grounds, I think that these goods w'ere not 
in the hands of J. II. Shaw as executor, and, con- 
sequently, that this verdict must stand. 

Brett, J. — It has been contended that J. H. Shaw 
must be regarded as executor de son tort, rather than 
as the agent of the executors named in the will, 
because the executors, when they purported to dele- 
gate their authority to him, were wrongdoers, not 
having proved the will. Further it is argued that 
the executors must be treated as w'rongdoers until 
they have proved the will. I am, however, of 
opinion that executors appointed in the will can 
never be treated as wrongdoers. Mr. Field was 
obliged to contend that the case of Cottle v. Aldrich, 
in which the question was left to the jury whether 
the defendant voluntarily interfered with the goods 
of C. A. without any authority, or acted merely as • 
the agent of the executor who had not proved, was 
wrongly decided. In Shat land v. Mildon the con- 
clusion was arrived at that Hewish had acted as the 
servant of the testator’s widow. He was held to 
bo executor de son tort ; but there the widow was 
not executrix. That is perfectly intelligible, and 
perfectly consistent with Cottle v. Aldrich. Besides, 
there are reasons why a court of equity would decide 
that such a person must remain a party to the suit. 
On these grounds, I am of opinion that the rule 
must be discharged. 

Rule discharged. 

Attorney for plaintiff, II* Waters. 

Attorneys for defendant Sir T. Sykes, Bell, 
Brcdrick, and Gray. 
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EXCHEaUEB CHAMBER. 

Reported by H. Leiou. Esq,. Barrister>at-Law. 

APPEAL PROM TIIB COURT OP EXCHEQUER. 

Tuesday, Feb. 8. 

(Before Bovill, C. J., and Mellor, M. Smith, 
Lush, Hannen, and Brett, JJ.) 

The Commissioners of Inland Revenue (apps.) 

V. De Lancet (resp.) 

Revenue — Legacy or succession duty — Request of money 
to be laid out on land — What duty payable thereon — 
Equitable conversion — Doctrine of not applicable to 
purposes of revenue — I^acy Duty Act (36 Geo. 3, 
c. 52), ss. 2, 7, 19 — Succession JJuty Act 1853 (IG 
^ 17 Viet. c. 51), ss. 2, 18, 30 — Construction. 

Ry will, in 1709, a testator bequeathed a sum of money 
to trustees, upon trust -^herewith to purchase ' land, to 
be settled to the use of hi» elder son Charles for life, 
with remainder to the first mid other sons successively 
of Charles, in tail male ; and in default of such issue 
to the use of his son James for life, with remainder to 
the first and other sons of .fames successively in tail 
male ; and in default of such issue then to his own right 
heirs for ever.” 21ie testator died in 1800, leaving 
two sons, Charles, his heir-at-law, and .Tames. Charles 
died in 1810, and James in 1857, each of them dying 
a bachelor and intestate. 'The money was never laid 
out in land, but the dividends arising therefrom were 
duly paid to Charles and .James successively dui'ing 
their respective lives. At .James's death the only sur- 
viving lineal descendant of the testator loas the testa- 
tor's daughter, Susan, who then became absolutely 
entitled to the fund in question, and who died a 
spinster and intestate in 18G(>, having always refused 
to receive any part of either the dividends or principal 
of the said fund. In an administration suit, after 
her death, the following facts were found and certified: 
that at the testator's death his heir-at-law was his 
eldest son, Charles ; that the person iiow entitled to 
any real estate, of which the testator might have died 
intestate, was the respondent, a grandson of a deceased 
brother of the testator ; that at *Charles's death his 
heir-at-law was .James ; and that at .fames's death 
his heir-at-law was Susan ; and that at Susan's 
death her heir-at-law was the respondent, who 
was the heir-at-law oj' Charles, James, and Susan 
respectively, and the person now entitled to any reed 
estate of which th(,y respectively might have died 
intestate ; and that none of the persons who would for 
the time being have been entitled to any real estate 
of which the testator had died intestate did, while so 
entitled, any act with reference to the said real estate 
fund, amounting to, or having the effect of, an election 
to take it as money or land, or which might have the 
e'ffect of constituting such person a new root of descent, 

■ with regard to sucJifund. 

The Commissioners of Inland Revenue having assessed 
the respondent in succession duty at 5 per cent, on the 
real estate fund as “ a succession to him derived Jrom 
Susan the predecessor (of a brother of the father of 
whom he was a descendant'),” the respondent appealed 
to the Court of Exchequer against the assessment, on 
the grounds-— first, that, not succession duty but, legacy 
duty only at 2^ per cent, by virtue of the 36 Geo. 3, 
c. 52, was payable by him, as a descendant of a 
brother of the testator who died in 1800 ; or, secondly, 
that if succession duty was payable, it was payable at 
3 per cent, as upon a succession from the testator, and 

[ not from Susan. The Court of Exchequer held that 
the assessment made bt/ the commissioners under the 
Succession Duty Act was void, inasmuch os the 
fund, not having been laid out in land, was liable to 
legacy duty under sect. 19 of the Le^of Duty Act 
(36 Geo. 3, c. 52), and succession dut^id not attach, 
and therefore they gave judgment for the respondent . . 


And now, upon appeal by the commissioners from that 
decision, it was 

Held, by the Court of Exchequer Chamber (affirming th^ 
decision of the court below), that the assessment of thf 
respondent in succession duty could not be supported 
The respondent, at the time he became entitled to 
the fund in question was “ a person entitled to an estate 
of inheritance in possession of the real estate to be 
purchased therewith,” if the fund had been so laid out, 
and so came within both the words and the spirit q 
sect. 19 0 /' the 36 Geo. 3, c. 52, and was therefor 
chargeable with legacy duty on the amount of the fund, 
under that section. 

The doctrine of equity, that personalty directed to be laid 
out in land is to be treated as land applies as between 
the parties, and for the purpose of giving effect to 
their intention and executing the trusts, but the Crown 
is not entitled to avail itself of such doctrine for 
purposes of revenue. 'The explanation and application 
of that doctrine by Lord Lanydale, M.li,, in Watson 
V. Swift, 8 Beav. 368 ; 11 L. J., N. S., 351, and 
by Wigram, V.C. in Custance v. Bradshaw, 

1 Hare 315 ; 11 L. J., N. S., 358, Ch., commented on 
and approved. 

The Attorney-General v. Brunning, in the House 
Lords, 8 JI. of L. Cas. 213 ; 3 L. T. Rep. N. 

36; 30 L. J. 379, Ex., discussed and distinguished. 

This was an appeal from a decision of the Court of 
Exchequer, setting aside an assessment of succes- 
sion duty made by the appellants upon the re- 
spondent, whereby the respondent Avas charged with 
duty at live per cent., and under section 59 of the 
Crown Suits Act 1865 (28 & 29 Viet. c. 101), the 
following case has been stated by the parties for the 
opinion of the Court of Exchequer Chamber. 

1. James I)c Lancey, by his will dated 15th Nov. 
1799, gave and bequeathed unto trustees, and to the 
survivors and survivor of them, his heirs, executors, 
administrators, and assigns, the capital sum of 
lOUO/., Three per Cent. Consolidated Bank Annuities, 
and also all such several sum or sums of money 
which might be due to him at the time of his decease 
in Exchequer Bills, Navy Bills, India Bonds, or any 
other public floating securities, upon trust that they 
his said trustees, and the survivors and survivor of 
them, his executors, administrators, or Msigns, 
should lay out and invest both princqjal and interest 
moneys therefrom arising in the purchase of lauds, 
tenements, and hereditaments situate, lying, and 
being in that part of Great Britain called England, 
the same to be of the nature of freehold or copyhold, 
convenient to be held therewith, and of no other 
estate or tenure whatsoever, and convey, settle, and 
assure the said lands, tenements, and hereditaments 
so to be purchased as aforesaid, or cause and procure 
the same to be conveyed, settled, and assured, to the 
uses and subject to the provisoes following, that is 
to say, to the use of his eldest son Charles Stephen 
De Lancey and his assigns for life, without impeach- 
ment of waste, remainder to his said trustees and 
their heirs, to preserve contingent remainders, re- 
mainder to the first and other sons of the said 
Charles Stephen De Lancey, and the heirs male of 
his and their body and bodies lawfully to be begot- 
ten, successively in tail male, and in default of such 
issue, to the use of testator’s son, James De Lancey, 
and his assigns for life, without impeachment^ of 
waste, remainder to his said trustees and^ their heirs, 
to preserve contingent remainders, remainder to tho 
first and other sons of the said James De Lancey, 
and the heirs male of his and their body and bodies 
lawfully to be begotten, successively in tail ma^ 
and in default of such issue then to his own right 
heirs for ever. 

2. The testator died on the 8th April 1800, with- 
out having revoked or altered his will, which was 
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shortly afterwards proved in the Prerogative Court 
of the Archbishop of Canterbury. 

8. The testator left two sons, the elder of whom 
was Charles Stephen De Lancey, his heir-at-law, 
and the younger was James De Lancey. 

4. The sum cf 10,000^ Consols and the other 
securities directed to be laid out in the purchase of 
real estate (represented by 3047/. 8s. Id. Consols) 
were never so laid out. 

5. Charles Stephen De Lancey died a bachelor 
and intestate on the Gth May 1840. The dividends 
on the two sums of 10,000/. and 3047/. 8s. Id., repre- 
senting the real estate fund in the will mentioned, 
were paid to him during his life. 

G. James De Lancey, who survived his elder 
brother, died a bachelor and intestate, on the 2Gth 
May, 1857. The dividends on the real estate fund 
wore paid to him during his life. 

7. At the death of James De Lancey (the son), 
the only surviving lineal descendant of the testator 
was his daughter Susan De Lancey. 

8. Susan De Lancey died on the 7th April 18CC, a 
spinster and intestate. 

9. Susan De Lancey did not receive, but on 
the contrary refused to receive either the dividends 
or the principal of the real estate fund. 

10. Shortly after Susan De Lancey’s death, the 
two sums representing the real estate fund, and also 
the dividends thereon from the death of James De 
Lancey the son (including the dividend of July 1857, 
being the next dividend which accrued after his 
death), to the death of Susan De Lancey (including 
the dividend of Jan. 18GG, being the last dividend 
which accrued before her death) were, along with 
other property derived from the testator, paid into 
the Court of Chancery, and in certain suits insti- 
tuted for the purpose of administering the said 
funds and property the following facts were proved, 
and were certified by the chief clerk of his Lordship 
the Master of the Rolls. 

11 . The heir-at-law of the testator, at the time 
of his death was Charles Stephen De Lancey, his 
elder son. The person now such heir-at-law and 
entitled to any real estate of which the testator 
might have died intestate was the respondent, who 
is a grandson of John Peter De Lancey, a.brother 
of the testator. The heir-at-law of Charles Stephen 
De Lancey at the time of his death was his brother 
James De Lancey. The heir-at-law of James De 
Lancey at the time of his death was his sister 
Susan De Lancey. The heir-at-law of Susan De 
Lancey at the time of her death was and is the 
respondent. The person now entitled to any real 
estate of which Charles Stephen De Lancey, James 
De Lancey (the son), and Susaii De Lancey re- 
*pectively might have died intestate, and the heir- 
at-law of them respectively was the respondent. 
Hone of the persons who would for the time being 
have been entitled to any real estate of which the 
testator had died intestate did, while so entitled, 
any act with reference to either or any part of the 
two sums of 10,000/. and 3047/. 85 . Id. Consols, 
representing the real estate fund by the testator^s 
will directed to be laid out in the purchase of land, 
which might amount to or have the effect of an 
election to take such several sums or any part 
tihereof as money or as land, or which might have 
the effect of constituting such person or persons a 
new root or new roots of descent with regard to the 
several sums or any part thereof. 

12. It Was afterwards ordered by the Court of 
Chancery that the two sums of 10,000/1 and 
8047/. 8s. Id. which represented the real estate fund 
should (subject to duty) be transferred to the res- 
TOndent, and that the dividends thereon since the 
death of SuSan De Lancey should be paid to him, 
the dividends thereon from the death of the said 
James De Lancey the soni up to the dea^ of Susan 


De Lancey, being ordered to bo paid to her legal 
personal representative. 

18. On the 3rd Aug. 18G8, the Commissioners of 
Inland Revenue made an assessment upon the 
respondent, whereby he was required to pay succes- 
sion duty at 5 per cent, on the aggregate sum of 
13,047/. 8s. U. Consols, together with the dividends 
thereon, since the death of Susan De Lancey as 
aforesaid, on the ground of the same being a suc- 
cession derived by him from Susan Do Lancey (the 
predecessoiA brother of the father of whom 
the respondent was a descendant. 

14. The respondent being dissatisfied with the 
assessment, delivered to the Commissioners of 
Inland Revenue due notice of his intention to 
appeal to the Court of Exchequer against the 
assessment, and also delivered the following state- 
ment of the grounds of his appeal : — 

Eirst, that legacy duty, and not succession 
duty, was payable by lym'in respect of the said 
13,047/. 8s. !</. Consols and the said dividends, and 
that such legacy duty was payable by him at the 
rate of 2^ per cent, by virtue of the Act 3G Geo. 3, 
c. 52, as a descendant of a brother of the testator, 
who died in the year 1800 ; or, secondly, that if 
succession duty and not legacy duty w’as payable 
by the respondent in respect of the said 13,047/. 8s. Ic?. 
Consols and the said dividends, such succession duty 
was payable by him at the rate of 3 per cent., and 
not at the rate of 5 per cent., as upon a succession 
derived by him from the testator, and not from 
Susan De Lancey. 

15. The Court of Exchequer, on the 2nd July 
18G0, gave judgment for the respondent, and by an 
order of that date declared that the assessment made 
upon the respondent on the 3rd Aug. 18G8 by the 
appellants under the Succession Duty Act 1853, was 
void, and directed that the costs of the respondent 
should be paid to him by the appellants. 

IG. The question for the court is, whether the 
judgment of the Court of Exchequer is right. If 
this question be answered in the negative, the court 
shall give such judgment as ought to have been 
given by the Court of Exchequer. If this question 
be answered in thS affirmative, the judgment of the 
Court of Exchequer shall be affirmed. 

The Acts of Parliament, and the various sections 
of them upon which the questions in the case 
hinged, and which were cited and referred to in the 
arguments and judgment, are the Legacy Duty Act 
of 1790 (3C Geo. 3, c. 52), ss. 2, 7, and 19 ; and the 
Succession Duty Act 1853 (16 & 17 Viet. c. 51), 
ss. 2, 18, and 30, and which, so far as they are 
material to this report, are as follows : 

The Legacy Duty Act (36 Geo. 3, c. 52), s. 2, 
imposed upon every legacy of 20/. or more given 
by any will of any person out of his personal estate ; 
and upon the clear residue of the personal estate of 
every person dying testate or intestate, of the value 
of 100/., after, payment of debts, &c., whether the 
title to such residue should accrue by virtue of any 
testamentary disposition or upon intestacy, the 
duties therein specified ; e a, where such legacy or 
residue should leave to a brother or sister of the 
deceased, or their descendants, a duty-of 21. per cent. ; 
to a brother or sister of the father or mother of the 
deceased and their descendants, 3/. per cent. ; and 
so on, specifying different rates of charge for per- 
sons in other degrees of relationship to the deceased. 

Sect. 7 : 

That any gift by any will or testamentary instrument of 
any person oying after the passing of this Act, which shall, 
by virtue of such will or testamentary instrument, have 
effect or bo satisfied out of the personal estate of such 
person so dying, or out of any personal estate which such 
person shsU have power to dispose of as he or she 
think fit, shall be deemed imd twien to be a legacy within 
the intent and meaning of this Act, whether the same shall 
be given by way of annuity or in any other form, and 
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whether the same sliaU be chorgod only on saoh personal 
estate, or charged also on real estate of the testator or tea* 
tatrix who shall gri^e the same ; except so far as the same 
shall be paid or satlsSed out of such real estate, in a due 
execution of the will or testamentary instrument by which 
the same shall be given ; and every gift which shall take 
effect as a donatio mortis causa shall also be deemed a legacy 
within the intent and meaning of this Act. 

Sect. 19 : . 

Tlmt any sum of money, or persotial estate directed io he 
applied in the purchase of real estate shall he charged and pay 
dMu as pe^'sonal estate, unless the same shall be so given os 
to be enjoyed by different persona in succession, and then 
each per.son entitled thereto in succession sluill pay duty 
for the same in the same manner os if the srime had not 
been directed to be applied in the purchase of real estate, 
unless the same shall have been actually applied in the 

S urchase of real estate before such duty accrued j but no 
uty shall accrue in respect thereof after the same shall 
have been acttially applied in the purchase of real estate 
for so much as shall nave been so applied. Provided, never- 
theless, that, in case before the same, or some part thereof, 
shall be so applied any permn or persons shall oecome enti- 
tled to an estate of inheritanoe in possession in the real 
estate to be purchased therewith, or with so much thereof as 
shall not have been applied in the purchase of real estate, 
the same duty which ought to* be paid by such person or 
persons if ahsolulcly entitled titereto as personal estate hy virtue 
of any bequest thereof as such, shall bo charged on such person 
or persons, and raised and paid out of the fund remaining to 
be applied in such purchase. 

Tho Succession Duty Act 1853 (16 & 17 Viet. 
C. 51.) By sect. 2 : 

Every past or future disposition of property by reason 
whereof any person has or shall become beneficially entitled 
to any property or the income thereof, upon the death of 
any person dying after the time ni) pointed for the com- 
mencement of this Act, either immediately or after an in- 
terval, cither certainly or contingently, and either originally 
or by way of substitutive limitation, and every devolution by 
law of any beneficial interest in iiroperty, or tho income 
thereof, upon the death of any i>orson dying, Ac., &c., to any 
other person in iiossession or expectancy, shall be deemed 
to have conferred, or confer, on the person entitled bj 
reason ofvny such disposition or devolution, or “ succession 
and tho term “succession" shall denote the person so 
entitled; and tho term “predecessor” shall denefte the 
settlor, disposer, testator, obligor, ancestor, or other person 
from whom the interest of the “successor” is or shall be derived. 

By sect. 18 (the exemption clause) : 

No person charged with the duties on legacies and shares 
of personal estate, under the Legacy Duty Acts, in respect 
of any property subject to such dutjes, shall be charged 
also with the duty granted by this Act, in respect of the 
same acquisition of the same property. 

Sect. 30 ; 

The interest of any succession in personal property, sub- 
ject to any twsts for the investments thereof in the pur* 
chose of retfl property to which the successor would be 
absolutely entitled, shall, so far ns the same shall not be 
chargeable with duty under tho Legacy Duty Acts be 
chargeable with duty under this Act as personal property; 
and personal property subject to any trust for tho invest- 
ments thereof in the purchase of real property to which the 
snooessor would not be absolutely entitled, shall, so far as 
the same shall not be chargeaole with di^ under the 
Legacy Duty Acts be chargeaUe with duty under this Act 
as real property ; and for the purposes of this Act each 
successor’s interest therein shall be considered to be of the 
value of an annuity payable during his life, or for any less 
period during which he shall be entitled, equal in amount 
to the anunal produce of the actual trust property at the 
time of his becoming entitled in possession, whether the 
some shall be the real property directed to be purchased, or 
any intermediate investment of the personal property 
directed to be invested in such purchase. 

The case is reported below 21 L. T. Bep. N. sl 58 ; 
88 L. J. 193, Ex. ; L. Bep. 3 Ex. 345. 

Crompton Hutton (with whom were the Attome^^ 
General^ Sir B. P. Collier, Q. C., and the Solicitor- 
Oeneraly Sir. J. D. Coleridge, Q. C.) argued the case 
on the part of the appellants, the Commissioners of 
Inland Bevenue. In the court below, the Lord 
Chief Baron and Cbannell, B., held that the peti- 
tioner (the respondent) was liable to be assess^ to 
legacy duty, whilst Bramwell and Cleasby, BB., 
were of opinion that the duty payable by the peti- 
tioner was that which the commissioners contended 
for, viz., succession duty at 6 per cenV The cot^ 
being thus equally ditided, Cleasby, B., the junior, 
baron, withdrew, and judgment pasted sgalhst the 


commissioners, who thereupon brought the’ present 
appeal. The important enactments bearing on the 
case were Sects. 7 and 19 of the Legacy Duty Act of 
1796 (36 Geo. 3, c. 52) and sect. 30 of the Successicii 
Duty Act 1853 (16 & 17 Viet. c. 51). The first- 
mentioned Act, which was the Legacy Duty Act in 
operation at the testator’s death in 1799, imposed 
no duty on devolutions or gifts in the direct line 
from parent to child; but in subsequent Acts a 
duty of 1 per cent, on such gifts and devolutions 
was imposed, and the duty on the same, as between 
brothers and sisters and their descendants, was 
raised from 2^ to 3 percent. The fund here was not 
a legacy under the will within either sects. 2 or 7 
of the Act of Geo. 3, inasmuch as it was not such a 
gift as could “ by virtue of such will have effect ( r 
be satisfied out of the personal estate of such person 
so dying,” &c. (sect. 7). The will was exhausted 
immediately upon the ultimate remainder first 
vesting, and the subsequent takers have taken 
as heirs-at-law. The question before the court 
arises upon the ultimate limitation “ in default of 
such issue, then to his own right heirs for ever.” 
Being a gift of money, it would not go to the heir 
qua heir, but to the person who at the testator’s 
death filled that capacity, viz., his eldest son 
Charles, in whom it instantly vested, subject to be 
devested on either Charles or James having children 
capable of taking under tho gift of the estate tail, 
it was then satisfied once and for ever, and had ro 
further effect as part of the will.- Charles might 
have sold or willed this away, subject to its being 
devested as before mentioned. In the event which 
happened, it went to James as Ch.'irles’s heir, and 
not as heir of the testator ; and at James’s death it 
went to Susan in like manner as James’s heir. 
Secondly, there was a conversion “out and out,” but 
for which, on the failure of heirs of Charles and 
James, it would have become money again. But 
being directed to be laid out on land, equity, holding 
what is agreed to be done as done, treats it as land 
and not as money. By virtue of that equitable 
spell it continues as land until some one breaks the 
charm by electing to take it as money. [Bovill 
C. J. — It is not the character of the property, but 
rather the nature of the title to it, that is altered by 
the doctrine of the court of equity.] Paragraph 12 
of the case shows that equity so regards it, by 
decreeing the dividends, from James’s death to 
Susan’s death, to be paid to her personal representa- 
tives, but the whole of the fund and the dividends 
subsequent to her death to be transferred to the 
respondent. [Bovill, C. J. — ^Is it, in fact, anything 
more than that tho Court of Chancery directa 
that the money shall be paid to the persons to whom 
it would have gone had it been laid out in land, 
according to the equitable rule you have already 
referred to ?] Sect. 19 of the Legacy Duty Act of 
the 36 Geo. 3, bears out the argument on the part 
of the Crown. [Bovill, C. J.—If your proposition 
be a true one generally, then that section was 
unnecessary.] That I contend is in the appellants^ 
favour. That section and the proviso apply only 
to bequests of money to he laid out in land by virtue 
of a voiU; the words there used, “given” and 
“ bequest ” “ by virtue of any bequest thereof as 
such,” imply that. [Bovill, C. J.~The substance 
and scheme of the Act is that until it is laid out in 
land it shall, for revenue purposes, be dealt with a» 
personalty. By sect. 2 duties are imposed on per- 
sonal property passing by will or intestacy; and 
sect. 19merely declares what shall be personal estate.] 
But a duty cannot be imposed on a subject by 
equitable construction or implication. The respon- 
dent is in the position of an heir taking by descent. 
[M. Smith, J.-Taklng by descent from Susan, who 
(O 0 (k by descent from James, who took by descent 
from CWles. Was not sect. 19 intended to prevenh 
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persons Ibo taking from escaping duty ?] If so, then 
quod voluit non dixit. Had the Legacy Duty Act used 
language as clear and explicit as sect.* 30 of the 
Succession Duty Act, which enacts that the interest 
of any successor in personal property, subject to 
any trusts for investment in the purchase of real 
property, shall be chargeable with duty as personal 
property, there would have been no doubt. [Bovill, 
C. J. — The language there used was necessary with 
reference to other sections in that Act ; but that is 
not so with regard to the Legacy Duty Act.] The 
respondent takes this as Susan’s heir, and as land ; 
and the court must recognise the equitable doctrine 
that for every purpose this is land. If Susan had 
died in debt, all this estate fund would have been 
chargeable with her debts ; and had she left 
husband he would have been tenant by the curtesy 
of the dividends, or, if land, out of the rents. 
[Mbllor, J. — At the date of this Act land escaped 
taxation, and the Legislature were doubtless aware 
that money to be laid out in land escaped it also, as 
land, and so they determined that, as long as it was 
money in fact, though deemed for purposes of devo- 
lution to be land, it should pay duty as personalty.] 
Yes, no doubt, so long as it passed under the will. 
[Brett, J. — ^Is not the second part of sect. 19 
wrongly called a proviso f It is not a limitation, but 
rather an enlargement of the first part of the 
section, and should be read rather as “ and further.” 
Lush, J. — Do you admit that if the case is governed 
by sect. 19, the legacy duty is only 2^ per cent. ?] 
Certainly not. The learned barons, Bramwell and 
Cleasby, thought 5 per cent, was the duty payable. 
[He cited'Doe d, PUkington v. Spratt^ 5 B. & Ad. 731 ; 
3 L. J., N. S., 53, K. B., quoted in 2 Jarm. Wills, 
p. 77, 3rd edit., where also other cases are collected, 
showing that the death of the testator or ancestor 
is the moment or period at which the heir is to be 
ascertained, and the gift or remainder to him is to 
vest.] 

Sir J. B. KarshkOf Q. C. (with him was W. 11. 
Tftwnsendf of the Chaneery Bar), contra, for the 
respondent. The case comes strictly within sect. 19 
of the Legacy Duty Act of 1796, and succession 
duty is not payable under sect. 30 of the Succession 
Duty Act. It is said, on the part of the Crown, 
that the will was exhausted, and that everything 
and everybody passed and took by descent. But 
the will was still in operation, there was a trust 
•till subsisting, and trustees still lialde and bound 
to invest this money if called on by the respondent 
•o to do. But for sect. 19 this money, being per- 
sonalty, would have paid legacy duty witltin ^ects. 
8 and 7. The scheme of the Act, as regards lega- 
cies, should be considered. [He read sect. 7.] If it 
were necessary to the argument, it would not be 
difficult to argue that the trustees here have (the 
exechtors assenting) a sum of money handed over 
to them as part of the personalty for the benefit of 
the ^leghtees. It cannot be supposed when the 
legislature were providing expressly for the pay- 
ment of duty on personal estate, and when they 
were.well aware of the equitable doctrine which has 
been referred to, as to equitable conversion 
exempting such property from duty, that they 
should have intended that such money land should 
go on as personalty from generation to generation, 
and yet escape duty altogether. The argument on 
the part of the appellants in the court below was 
that as soon as the fund “ came home,” or reached a 
person abs(dutely entitled to it in specie, the will 
was exhausted, and that was the view taken by 
Cleasby, B. Bu^ as the Lord Chief Baron ob- 
served, to tnalce that good it was necessary to inter- 
polate words in the 19th section. That section does 
not .say the firti person, but any person who 
sfaidl *<.bee(Mne entitled to an estate of inheii* 


tance in possession,” &c., shall be chargeable with 
the same duty, and, as his Lordship said, the plain- 
tiff is such a person, and why, when two per- 
sons successively have become entitled to such an 
estate of inheritance, should either of the two 
more than the other be exempted from liability to 
this duty ?” Giving the plain meaning to the words 
of the section which tihey naChrally import, the 
argument of the appellant on this part of the case 
fails utterly. It is solely by virtue of the will still 
existing that the respondent takes ; nothing having 
been done to alter the nature of the property, it re- 
mains a fund impressed under the will with the 
trust for investment. Upon the 2nd, 7th, and 19th 
sections of the Act of Geo. 3, the case depends, and 
the respondent contends that it clearly falls within 
sect. 19. With regard to the second point, as to the 
liability to succession duty. [Bovill, C. J. — We 
need not trouble you. Sir John, upon that.] 

C. Hutton^ in reply. — The question is, does sec^. 
19 of the Legacy Duty Act include land taken by 
a person as heir ? As to sect. 7 of that Act it is 
impossible to make out, if this really be real pro- 
perty, that this section could attach to it, and sect. 
19 clearly does not apply. The Crown, therefore, 
is entitled to succession duty as assessed by the 
commissioners. 

Bovill, C. J. — It is not disputed in this case that, 
if the property in question is not liable to legacy 
duty, it is liable to succession duty; and equally 
that if it is liable to legacy duty, it is not liable to 
succession duty. The question, therefore, really 
depends upon whether the property was liable to 
legacy duty, and whether the respondent was liable 
or not to be assessed to that duty. If he ivas, then 
the commissioners having assessed him to succession 
duty, have assessed him wrongly, and the assess- 
ment cannot be supported, and the appeal must be dis- 
missed. The fund in question is a fund still exist- 
ing as personalty in the hands of the trustees of the 
testatoi^s will. It was personalty at the time of his 
death, and it has ‘continued to be personalty from 
that time to the present ; and at the date at which 
it is contended on the part of the Crown that duty 
was payable, it was, and at this moment is, personalty 
in the hands of the trustees of the will, and liable to 
the trusts therein contained. Under thSse circum- 
stances, the argument on the part of the Crown 
has proceeded upon the ground that by reason of 
the provisions of the will, and the still existing 
trusts which required tlie fund to be laid out in 
land, it is by an equitable construction to be treated 
as land foi^ all purposes, including the liability to 
succession duty, which duty it is contended by the 
Crown will attach to it as land, though it should not 
be liable to legacy duty. Now it seems to me that 
the argument with regard to property of this kind, 
which is directed to be laid out in land, being 
treated as land, has been pressed far beyond its 
legitimate and proper limits. It has been said that 
the Court of Chancery treats personalty which is 
directed to be laid out in land as land for all pur- 
poses ; and in one sense that is true. But the lan- 
guage which is thus employed is simply figurative 
and metaphorical. That was explained very clearly 
by Lord Langdale, M.B., in the case of Matson v. 
Sioi/tj 8 Beav. 368 ; H L. J., N. S., 354, Ch., which 
was before him in 1845. It is a case which is the 
more important on the present occasion, because it 
aroee upon the question whether or not probate duty 
was payable upon moneys arising from the sale of 
estates, which had been conveyed by the owner to 
trustees upon trust for sale, to pay off certain in- 
cumbrances upon them, and to pay the residue of 
suQh moneys to the owner, his ekecutors, adrainis- 
tratori^ and assigns, ** without any claim or equi^ 
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thereon in farour of his heir or real representatives!, 
notwithstanding that the trust estates should remain 
unconverted at his death.” That case was rather 
the converse of the present case, because the pro- 
perty there existed as land at the owner’s death, no 
part of it having, at that time, been sold ; and the 
Crown claimed probate duty on the purchase- 
moneys arising from the subsequent sale of the 
estates, upon the ground that by the operation of 
the ^ trust deed, and the established doctrine of 
equity, the real estates conveyed by such deed were 
converted out and out into personal estate, and 
ought to be treated as such for all purposes; and 
that, if the attributes of personalty for some pur- 
poses were given to real estate, there was no suffi- 
cient reason for not making it subject to all the in- 
cidents of personal estate, and, among others, to the 
liability to probate duty. Now Lord Langdale, in 
his judgment in that case^ve^y clearly explained the 
principle upon which the Court of Chancery acts 
in matters of that kind. It was argued there, on 
the same principle as it has been argued here to-day, 
that the estates directed to be sold had been con- 
verted “ out and out ” into personal estate, and there- 
fore were subject to, amongst other incidents of 
personalty, the liability to probate duty; but 
Lord Langdale explained that where property, 
which is either real or personal, is directed 
to be converted, or where there is a contract which 
would change its nature, that may have the effect 
of inducing the court to apply to the property, in 
whatever state it may be found, the rules of distri- 
bution which are commonly applicable to its con- 
, verted condition, and his Lordship said : “ In the 
cases where this is done, the owner is, in figurative 
or metaphorical language, said to have impressed 
upon his real estate the character of personalty, or 
to have converted, out and out, the realty into per- 
sonalty. This language is used, and the court has 
occasion to apply the rules of distribution, in the 
manner I have noticed, only in cases where there 
has been no actual conversion by the owner ; and it 
is important to observe that suclj application of 
these rules of distribution is and can be effected 
only by executing the trusts, expressed or implied, 
which the court enforces against all persons having 
any legal estate interfering with the apparent in- 
tention of the owner of the property, or opposed to 
the rights which ho meant to confer.” Lord Lang- 
dale then proceeded to say that “ what is meant is, 
that, for purposes plainly contemplated by the 
owner, or for purposes necessary to the accomplish- 
ment of his apparent intention, and to give effect to 
the rights which he, expressly or by implication, 
meant to confer, the court will declare, or at least 
will impute, trusts, and under the execution of such 
trusts will distribute the property as if it were per- 
sonalty.” And in a later part of his judgment in 
.the same case, his Lordship said : “ In cases of this 
sort an ambiguity may have arisen from the 
figurative or metaphorical language in which the 
equitable doctrine is expressed.” That being the 
''s doctrine of the Court of Chancery, and which 
applies in the enforcement of trusts, expressed or 
implied, the court was there asked by the Crown to 
apply that doctrine for the payment of Probate duty 
in the particular case. But Lord Langdale said : 
**'Wq may reasonably ask the question whether,' 
rfter a conveyance of land in trust to sell, or after 
valid contracts for the sale of land, and the death of 
the legal o^ers, the CroVn can be entitled, for its 
own purposes only, to enforce the equities between 
the parties? If the parties should release each 
other, could the Crown, for purposes merely fl8cal, ; 
not in the contemplation of any party, and hot 
required to fulfil the intention of any *;i^rty, be 
entitled to the benefit of trusts which are declared 
or acted upon only for the purpose of giving efi^t ; 


to the intention of the parties ?” The court, in that 
case, was of opinion that the probate duty was not 
payable upon the purchase-money — that it was sub- 
ject to trusts in equity, which would be enforced a » 
if it were personalty, but that the Crown was not 
entitled to the benefit of any such doctrine for the 
urposes of revenue. That case having been so 
ecided in Chancery, the question came some years 
afterwards, before the Court of Exchequer in the 
case of The Attorney- General v. Brunninq, 4 H. & N. 
94, and 28 L. J. 125 Ex., which was a case 
in which a question arose as to the effect of a 
contract by a deceased individual to sell certain 
land, and in which an attempt was made to enforce 
the Crown’s claim for probate duty upon the amounf 
of the purchase money. In giving their judgment 
the Court of Exchequer concurred with the view 
stated by Lord Langdale as to the conversion, that 
the Crown could not treat the property as personalty 
or claim probate duty in respect of the purchase 
money ; no doubt that decision was afterwards re- 
versed by the House of Lords on appeal ; (See 8 H.L. 
Cas. 243 ; 3 L.T. Rep. N. S. 3G ; ^30 L. J. 379, Ex), but 
the observations and opinions expressed by the 
learned lords in reversing the decision of the Court of 
Exchequer do not at all interfere with the explanation 
and view of the doctrine of the equitable conversion 
as stated by Lord Langdale, in Matson v. Swift, and 
approved of by the Court of Exchequer in The 
Attorney- General v. Brunning, for which view and 
doctrine alone I have cited the case in question. 
The ground upon which the decision in the case of 
2'he Attorney-General v. Brunning was overruled in 
the House of Lords, was, that the money had been 
actually received after the death of the testator, and 
that it could only have been received as personal 
property, and that, therefore, probate duty attached. 

I find that, in the course of the judgment in that 
case, Lord Cranworth says, “ the cases relied on, 
before Lord Langdade and Sir James Wigram, are 
clearly distinguishable from the present case. In 
Matson v. Swift, before Lord Langdale, the estate re- 
mained real estate at the death of the testator, and 
was only convertible into personalty by virtue of 
his direction; a direction it is true, declared, not by 
his will, but by a previous deed, but which he might 
have revoked or varied by his will, if he had thought 
fit, and the conversion into personalty, therefore,, 
may truly bo treated as having depended on his will. 
In Custance v. Bradshaw 4 Hare 31 5 ; 14 L. J., N. S.,. 
358, Ch., Sir James Wigram proceeded on the same 
ground, namely, that at the death of the testator, tho 
property in question was real estate, ^and that, if 
it was ever to lose that quality, it would be by some- 
act to bo done after the testator’s death, and whiclt 
might never become necessary.” These cases, both 
in the court below and in the House of Lords, are 
authorities for showing that Mr. Crompton Hutton, 
in his argument, has carried to too great a length 
the doctrine of the Court of Chancery as to treating 
personalty which is directed to be laid out upon land 
as lanA The principle, and Its proper application and 
limitation, are so clearly stated by Lord Langdale 
that I cannot suppose that any court would inter- 
'ere with it. Now the distinction is made by Lord 
Dranworth in the case before the House of Lords 
that in the particular circumstances the property 
remained as it was at the death >of the testator. 
That observation applies exactly to the case which 
is now before us ; because here this personrfty never 
has been converted into realty ; it was personalty 
at the death of the testator, it has ever since re- 
oiaiiied, and is at this moment, personalty in the 
lands of the trustees, and clothed with a trust for 
.ilvestment in land. The whole argument on t^ 
part of the Crown rests upon the foundation of its 
still ^maining personalty clothed with such a trust, 
ahd therefore the Crown contends that it must be 
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treated as land. ThOn comes the question, whether 
the Legacy Duty Act has imposed upon that per- 
Bonalty any liability to duty ? If the 19th section 
of the 30 Geo. 3 !nad not been enacted, it would 
have been very difficult for this personal property to 
have escaped the duty imposed by that Act. The 
duty is imposed not only upon legacies, but upon 
property passing upon intestacy ; and whether it 
passed by a bequest or by intestacy if it was per- 
sonalty it was equally chargeable with legacy duty 
by the 2nd section of the Act. When we come to 
deal with the 19th section, we find the first part of 
it very general in its terms. Its whole scope and 
object seem to be to define what shall be deemed 
^rsonal property so as to be brought within sect. 2 
which imposes the duty. It says in express terms 
that “ any sum of money or personal estate directed 
to be applied in the purchase of real estate, shall 
be charged with and pay duty as personal estate.” 
It may well be that it was thought right to intro- 
duce this clause in order to prevent the application 
of this doctrine of the Court of Chancery to the 
exemption from legacy duty of property of this 
nature. But it is said that the trusts of the will 
were satisfied at the time when the respondent came 
into possession of this property. How can that be 
when the trustees still hold the property by virtue 
of the will, and upon the trusts which it contains ? 
And, in reality, the Court of Chancery was asked to 
deal with this property, and to decide tho rights of 
the parties, upon the ground, first, that this fund 
did remain in the hands of trustees, and that it 
80 remained clothed with these trusts, and was, 
at the time when the aid of the Court of 
Chancery was sought, money in the hands of 
the trustees direct to be laid out in land. 
Then, with regard to the succeeding portion of the 
19th section, which, undoubtedly down to the 
“proviso,” seems to refer to different persons in 
succession taking the money .directed to be laid out 
in land, that would properly apply to Charles De 
Lancey, James De Lancey, and Susan De Lancey. 
Then comes the last portion of the section, which, 
although it is introduced by way of “proviso,” yet, 
in reality, is no limitation, but, on the contrary, 
appears rather to enlarge the preceding provisions 
of the section ; at le.ast, to the extent of showing 
what was the intention of the language in the 
earlier part of it. It provides that “ in case before 
the same or some part thereof shall be actually so 
applied, any person or persons shall become entitled 
to an estate of inheritance in possession in the real 
estate to be purchased therewith, or with so much 
thereof as shall not have been applied in the pur- 
chase of real estate, the same duty which ought to 
bo paid by such person or persons if absolutely en- 
titled thereto as personal estate by virtue oi any 
bequest thereof ns such, shall be charged on such 
person or persons, and raised, and paid out of the 
fund remaining to be applied in such purchase.” 
How, at the time when the present respondent be- 
came entitled to this fund, he would, if the property 
. had been laid out in the purchase of real estate, 
“have been entitled to an estate of inheritance in 
possession ” in that real estate, and therefore he is 
chargeable with duty thereon under that section, 
“ as if he bad become entitled thereto as personal 
estate by virtue of a bequest thereof as such.” The 
case comes therefor^ within the very words as well 
as the spirit of this section of the Legacy Duty Act. 
An attempt was made by Mr. Crompton Hutton, 
in argument, to establish that, because in the 
latter part of this proviso the words, “by 
virtue of any bequMt ” Occur, therefore the 
operation and effect of the section yreitQ to be limited 
to the cases of property derived or passing under a 
gift in a will, and that the section did not extend 
to the case of property passing by descent. Bot it 


is clear that these words are part of a sentence 
having a totally different meaning, and having no 
application to the earlier portion of the section. 
They are a part of and must be read in connection 
with the words immediately preceding them, where 
it is said that the person ** becoming entitled to an 
estate of inheritance in possession in the real estate 
to be purchased,” shall pay “ the same duty which 
ought to be paid by such person if absolutely entitled 
thereto as personal estate by virtue of any bequest 
thereof as such.” This being the view which I 
entertain of the l9th section, and also of the appli- 
cation of the Act of 36 Geo. 3 generally, I am of 
opinion that this assessment of the respondent to 
succession duty was wrong, and that the present 
appeal must be dismissed. 

Mellob, J". — I am entirely of the same opinion. 
I have looked with attention at the case in the House 
of Lords, to which my Lord has referred, and I find 
that the judgment there carefully abstains from 
interfering with the view of the doctrine of equit- 
able conversion, in cases of money directed to be laid 
out in land, which was taken and laid down by Lord 
Langdale and Sir James Wigram, in the cases 
before them which have been referred to. The de- 
cision of the House of Lords is put upon a ground 
which is quite intelligible, and shows the error into 
which the Court of Exchequer had fallen. It cer- 
tainly does not at all touch the present case, or the 
ground on which the Lord Chief Justice cited the 
cases in equity, or the general principle on which 
we decide the present case. 

M. Smith, Lush, Hannen, and Brett, JJ. con- 
curred. 

Judgment for ike respondent, affirming the decision of 
the court below. 

Attorney for the appellants, the iSolicitor of Inland 
Revenue, l^merset House, W.C. 

Attorneys for the respondent, Townsend, Lee, and 
Houseman, 3, Princes-street, Westminster, S.W. 

COURT OF ADMIRALTY. 

Reported by Hembt F. Porcbll, Esq., Barrister at>Law 

I March 15 and 29. 

The John Bellamy. 

Damage — Evidence — Ruit by underwriters on cargo. 

A vessel was held solely to blcuns in certain causes of 
damage. Plaintiffs in the cause were underwriters on 
the cargo who had paid for a total loss to the shippers, 
and who produced in support of their claim the poli- 
cies of insurance, the bills of lading, the invoice, and 
a copy of the manifest. 

Held, this evidence was insufficient, that the defendant was 
entitled to require evidence of a discharge from the 
original owners before the underwriters coiud enter upon ' 
the question of the amount of compensation for which 
he was liable. 

Queere, whether the insurance of goods is within the 
ordinary scope of the agency qf dipper for the 
owner. 

The ship John Bellamy was pronounced solely to 
blame in certain causes of damage instituted against 
her in this courts and was condemned in damages 
and costs, the usual reference being made to the 
registrar, assisted by mer^ants. It appeared that 
one of these causes had been inttituted “ on behalf 
of Richard Bhod Swim and others, owners of cargo 
now or lately laden on board the brigantine or 
vessel Ewhdoa,** But these plalutiffs turned but to 
he,*not the owners of the onrgo at the time of ship- 
idng it, but underwriters upon the cargo who had 
' for a total loss upon it previously to the insti- 
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tution of the suit. They produced the policies of 
insurance, which had been given up to them, and 
the bills of lading, and also the invoice, and a copy 
of the manifest, though these latter documents were 
not filed in court. Some questions of law arising 
upon these facts were referred to the court from the 
registrar, in a special case, in which the respective 
contentions of the litigants were thus statq^ : — The 
defendants contend that “ the plaintiffs should prove 
who were the true owners, and to whom, and on 
what account, the insurance moneys were paid, and 
should procure a discharge from the original owners 
of the cargo, viz., from those persons on whose 
behalf the same was shipped, before the registrar 
reports that the respective amounts allowed in 
respect of the cargo are due to the plaintiffs ; and 
they further contend that, until this is done, they 
are unable to investigate and settle the proper value 
of the cargo sought to he charged as against the 
ship.” The plaintiffs contend that “ they are, by 
operation of law — having paid a total loss, and the 
cargo having been abandoned to them— and also as 
holders of the bills of lading of the cargo, the abso- 
lute owners thereof, and, as such, the only proper 
persons to give a discharge ; and that they cannot 
be compelled to discover the true owners of the 
cargo at the time of shipment otherwise than as 
appears by the bills of lading, nor to show that the 
insurance moneys were paid to them, or on their 
account, further than is shown by the delivery up 
of the policies and bills of lading, and that the 
plaintiffs are not bound to obtain their discharge.” 

Dr. Deane, Q.C. and Clarkson for plaintiffs. 

Butt, Q.C. and Cohen for defendants. 

The case of Dickenson v. Jardine, L. Hep. 3 C. P. 
€39 ; 37 L. J. 321, C. P. ; 18 L. T. Rep. N. S. 717, 
was referred to on the part of defendants. The 
arguments are stated in the following judgment. 

March 20.— Sir R. J. PiiiLLiMonB.— -That the under- 
writers must sue in the name of the owner in this 
court is a position admitted by the 'counsel on both 
sides. It is an equally incontrovertible position 
that where, as in this case, an abandonment by the 
shippers to the underwriters is proved, all that the 
shippers can give is passed to the underwriters. 
The question is, have the shippers given such a title 
to the underwriters as enables them to claim fromthe 
defendant the damages and costs due to the owners 
of cargo on board the Eurdca ; or, in other words, 
have the shippers proved that they were, or that 
they represent, the owners of the cargo, who are to 
be indemnified by the party condemned in these 
damages. The defendants, the obligati ex delicto, 
have certainly a right to be secured against the 
liability of a future demand from the possessors of 
a better title than that which has been furnished by 
the shippers to the underwriters. The defendants 
contend that they would not have this security if 
they paid the compensation awarded to the under- 
.;;writers on the present evidence, and that they are 
Entitled to insist on the production of a disenarge 
from the original owner#, which the underwriters 
cannot or will not obtain from the shippers. The * 
underwriters maintain that they have produced all 
the requisite evidence ; they rely on the fact of the 
shipment of these goods by the shippers, proved by 
the bills of lading, on the fact of the insurance of 
these goods by the shippers proved by the return of 
the mmeies, and receipt for the mpney^ paid upon 
the insurancei^ . and upon the proposition of law, 
that the shipper is the agent of the owner so. as to 
bind him in this matter, and to secure the defendant 
against anv futnre demand from him. have to 
consider wnether tibia . evidence of title w the pro- 
perty be adequate^ and anch aa the defendant must 


accept. First, as to the bill of lading. This instru- 
ment is not incontrovertible evidence that the 
pro^rty specified in it has passed to the holders. 
A biUof lading is a contract of carriage, disclosing 
the names of shipper and consignee only, and does 
not prove that the shipper is the owner. These bills 
^e usually drawn out in triplicate ; in the present 
instance I observe that the bill of lading has these 
words — “ In witness whereof the master or purser 
of the ship has affirmed to four bills of lading,' ill of 
this tenour and date, the one of which bills being 
accomplished, the other three to stand void.” It 
may be that one of those bills of lading has been 
delivered at an earlier date to some person otlier than 
the underwriter, which other person would, on the 
ground of his earlier possession of the bill of lading, 
have a prior title to the goods— (Z?a)‘6c>' and others 
V. Mgerstein, House of Lords, Feb. 22, 1870 ; Con- 
turier and others v. llartie and others, 6 House of 
Lords* Rep. 673.) With respect to the fact of insur- 
ing, the insured may have insured as agent, or have 
had an insurable interest of his own in the goods, 
distinguishable from property in them. With re- 
spect to the receipt of the money paid on the 
insurance, the insurer is only concerned in ascer- 
taining that the money is paid to the person who 
insured, who is not necessarily the owner of the 
goods. ^ With respect to the contention that the 
sMpper is the agent of the owner, and would bind 
him by his act in the matter, and therefore secure 
the defendant from future liability, no authority 
has been cited which satisfies me that this proposi- 
tion of law is sound. The shipper is the agent of 
the owner to put th^ goods on board ; but I am not 
satisfied that the insurance of the goods is within 
the ordinary scope of his agency, and no special 
circumstance is suggested in the case before me. It 
has also.been contended by the counsel for defendant 
that he is entitled to the best evidence as to the 
value of the goods on which he is to pay. The 
underwriters, of course, do not know the value of 
the goods, and the invoice does not necessarily, 
furnish it. The real value may be, and often i^, 
from various causes, not represented in the invoice ; 
and it is urged that, if the owners were disclosed 
the defendant would have a means of ascertaining 
the true value, of which he is now deprived, and 
that the underwriters ought not to be allowed to 
stand in a more favourable position than the owner 
whom he represents. After some consideration, 1 
am of opinion that the defendant is entitled to re- 
quire evidence of a discharge from the original 
owners before the underwriter can enter upon the 
investigation of the amount of compensation for 
which he is liable. I do not mean, however, to decide 
that sufficient evidence of the value of the goods may 
not be obtained without a personal examination of 
the owners, and incurring the expense which such 
an examination, in the case of foreign owners, must 
entail. No order as to.costs. 

Solicitors for plaintiffs. Lawless and Nelson', 

Solicitors for defendants, Westall and Roberts, 


ootrax OF BANKatTPXcr. 

Beportad by A. A Dobxa. Bai]., Barrlstor>at*X<aw. 

Friday, Mardi 18. 

(Before the Cmar Judge.) 

. Ex parte Bbtt# ; Be Fiouz>.s 

Ah^nonding debtot^Receiver^Mortgaqee — I n junction, 

This-cowt wW, vpw the motion o/ the receiver under a 
pmition Jot adjudication, restrain an action q/ ejjKt’- 
tnem> btvught against him since the presentation of the 
petition mth the view of saving expense to the estate. 
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Under certain circumstances the court will deal with 
claims between a legal mortgagee and the receiver ; as 
where the debtor y having mortgaged all his property y 
absconded with the mon^, the court ordered the pro- 
perty to he sold, and ajter payment of the principal, 
intet'est, and costs due to the mortgagee, ana the costs 
of sale, the residue of the purchase-money to be paid 
into court. 

T}ie debtor carried on business as a Spanish and 
general foreign warehouseman in London, and in the 
commencement of the present year, being in want of 
money, be applied to a Mr. Baughan to make him 
an adv^ance, which he agreed to do upon being pro- 
perly secured, and accordingly on the 19th Feb. Mr. 
Baughan advanced to the debtor the sum of 150/., 
taking as security a mortgage of the lease of* his 
premises in Baker-street, Portman- square, and a 
bill of sale over his furniture and effects then upon 
the premises. Both deeds were dated the 19 th Feb. 
1870, the day the money was advanced. Upon the 
same day the debtor went to the Bank of England 
and changed the notes, which ho received from Mr. 
Baughan, into cash, and absconded with the 
money. He subsequently wrote from Madrid to 
his principal creditor, a Mr. Betts, to whom 
he sent the key of his premises, with an intima- 
tion that he might at once take possession of the 
same. Mr. Betts did so, and immediately filed a 
petition for adjudication of bankruptcy against the 
debtor, and was appointed the receiver under 
such petition. Mr. Baughan then commenced an 
action of ejectment against Mr. Betts, the receiver, 
under his mortgage security. .The bill of sale was 
not registered until after the presentation of the 
petition for adjudication. 

R. Griffiths now moved on behalf of Mr. Betts, 
to restrain Mr. Baughan from further prosecuting 
his action of ejectment. 

Reed appeared for Mr. Baughan. 

The Chief Judge expressed his entire satisfac- 
tion with the bona fides of the transaction between 
Mr. Baughan and the debtor, and made an order 
that the receiver, with the concurrence of the mort- 
gagee, should be empowered to sell the house, furni- 
ture, fixtures, stock, &c., and after payment of Mr. 
Baughan ’s claim of 150/. and costs, and the expenses 
incurred in the sale, to pay the balance of the pur- 
chase-money into court. 

Order accordingly. 

Solicitors ; Lawther and Mullins : Maynard. 

Tuesday, March 22. 

(Before the Chief Judge.) 

Re Lawbence. 

Rublic examination of bankrupt— Duties of trustees. 

It is the duty of the trustee prior to the public examina- 
nation of the bankrupt to examine into the accounts, 
and require the production of his books and all such 
irformation as may be necessary for the explanation 
of the bankrupts affiairs. 

Public examination. The bankrupt who was 
a jeweller carrying on business in Pimlico and 
Putney, came up to pass his public examination 
pursuant to the 19th section of the Bankruptcy 
Act 1869. 

Reed appeared for theltrustee* and asked that the 
bankrupt might be ordered to file additional ac- 
counts, that is to say, a cash account for twelve 
months prior to his bankruptcy, and a stock ac- 
count. The adjudication had been made upon the 
petition of the bankrupt’s father, who claimed to be 
a creditor for 1000/., the act of bankruptcy being a 


declaration of insolvency. Another relative, his 
mother-in-law, was returned as a creditor for 516/. ; 
and a brother-in-law, and former partner, for 300/. 
The bankrupt had two places of business, and the 
creditors wished to know how the stock had been 
disposed of. [The Chief Judge. — Who is the 
trustee ?J Mr. Stevens, a gentleman in the same 
trade as^the bankrupt. The bankrupt’s books were 
handed over to him, but they were in such a loose 
ami imperfect condition as to be quite unintelligible. 
[The Chief Judge.-— We must guard against the 
practice which prevailed under the old system of 
only asking for additional accounts when the bank- 
rupt came up to pass his last examination, and 
which led to needless expense and difficulty. I take 
it that it is the duty of the trustee to call upon the 
bankrupt for all the explanation he requires, so that, 
when the bankrupt comes up for his examination, it 
may not be a mere form, but the trustee may be pre- 
pared either to approve' or disapprove the accounts. 
This does not seem to have been done here.] 

appeared for the bankrupt. — The accounts 
were in the form prescribed by the rules and orders. 
[The Chief Judge. — A bare compliance with those 
forms is not sufficient ; the bankrupt is bound to 
give all the information required by the 19th section 
of the Act. This is a mere skeleton account ; but 
it seems that the trustee has not exercised the power 
he possesses of requiring further accounts.] 

Mr. Stevens stated that he had required a twelve- 
months’ account, but that his solicitor had told him 
it M'as unnecessary. 

The Chief Judge. — One main object of the Act 
of 18C9 was to place in the hands of creditors, repre- 
sented by their trustee, all the powers that can 
properly be exorcised with regard to accounts before 
the bankrupt passes his examination. It is the 
duty of the trustee in such a case to send for the 
bankrupt, desire the poduction of his books, and 
require him to explain whatever is obscure, or to 
make up the books if necessary, so that when he 
comes up for his examination the trustee may be 
able to state whether or not his doubts and scruples 
have been satisfied. If anything then remain to be 
explained it will be the subject of a special order 
by the court. We ’should commit great mischief if 
we were to go back to the old system. The trustee 
representing the creditors has all the power which 
the court had formerly. He may require accounts, 
and if the bankrupt do not furnish them, the court 
may properly be applied to. There can be no diffi- 
culty in the working of this part of the Act if it be 
properly attended to, and there will be an end of 
the expense which was formerly incurred by a 
bankrupt furnishing accounts in the dark without 
knowing what was required of him, thus leading to 
protracted examinations, and wasting the money of 
creditors in a way which.could not be justified. It 
is my bonnden duty to prevent trustees from wast- 
ing estates. Formerly the court was obliged to listen 
to the demand of assignees for additional accounts 
without any perfect knowledge whether the applica- 
tion was a reasonable one or not. Now when a man 
is adjudicated a bankrupt, he is bound to give to the 
trustee the fullest information be may require. He 
cannot do this till the trustee requires it ; but the 
trustee can summon him at any time, and ask for 
information as to the state of his affairs. All that 
ought to be doi^ and was intended to be done, 
before the last examination comes on. If the infor- 
mation be hot satisfactory, then there arises a ques- 
tion fov the court between the trustee and the bank- 
rupt. But it is a mistake to suppose that the trustee 
is to remain supine, and throw upon the bankrupt 
the peril of facing before the court such accounts 
as he thinks fit. This case must go back, and be 
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made complete in the way suggested, the pai^icolars 
of the securities and the time v^hen they were given 
being stated. The trustee must satisfy himself of 
the truth of the bankrupt’s statements either by the 
books or otherwise. Therefore, without making any 
explicit order as to additional accounts, I will 
adjourn this sitting, giving the bankrupt leave to 
amend his accounts ; and I expect the trustee to 
assist him by pointing out what information he re> 
quires. I have no doubt that this part of the Act 
will work well if it be properly administered. The 
trustee represents the creditors ; all their interests 
are under his protection just the same as his own 
are. It is his duty to require from the bankrupt an 
explanation of all ho wishes to know about his 
affairs. If his books are imperfect they must be 
made as perfect as possible. The trustee must be 
satisfied that the account is a true one, or he must 
come to the court and 8t«\^e what is not correct. 

adjourned accordingly. 

Solicitors : Harcourt and McArthur ; Lewis and 
Sons. 

• 

Thursday, March 21. 

(Before the Chief Judge.) 

Re Robinson. 

In junction-^ Receiver must he appointed. 

Ref ore the court will grant an injunction in any matter a 

receiver must be appointed. 

Doria applied on behalf of the debtor, who had 
presented a petition for arrangement under the 
125th section of tlie Bankruptcy Act 1869 for an 
injunction to restrain the sheriff from parting with 
moneys in his hands, the proceeds of a sale under 
an execution levied upon the goods of the debtor 
until after the first meeting. The facts were set out 
in the affidavit filed in support of the application. 
fThe Chief Judge. — Has a receiver been ap- 
pointed ?J No ; it is not considered necessary under 
the circumstances that a receiver should be appointed, 
the money being in the hands of the sheriff. 

The Chief Judge. — I cannot grant an injunction 
until a receiver has been appointed. In every case 
a receiver must be appointed before the court will 
grant an injunction. So soon as a receiver is 
appointed you may have your order. Let the appli 
cation stand over. 

Solicitor, Cooke. 


Cover (solicitor) appeared in support of the 
motion. 

The Chief Judge expressed his opinion that 
the affidavit was insufficient, and refused the in- 
junction. The affidavit should state the precise 
nature of the debts over which it was proposed 
that the injunction should extend. 

Injunction refused 

COUBT OF PROBATE. 

Reported by W. Letcksteb, Esq,, Barrister-st-Lair. 

Jan. 27 and Feh. 1. 

Smith v. Atkins. 

Testamentary suit — Probate — Rule for new trial dis- 
charged — Appeal-^ Probate Act, sect. 36. 

The plaintiff appealed from a decree granting probate 
of a will, but excluding from it the residuary clause 
in which she was appointed residuary legatee. A rule 
for new trial was obtained, which was discharged after 
argument, and the plaintiff applied for leave to appeal 
against this. 

The court refused leave on the ground that the discharge* 
of the rude, being an interlocutory order, was included 
in the appeal against the final decree. 

The plaintiff as executrix propounded the will of 
Miss Atkins deceased, which, after bequeathing a 
few inconsiderable legacies, constituted her sole resi- 
duary legatee. The defendant, one of the next of 
kin, opposed the will and pleaded undue execution, 
incapacity, undue influence, fraud, and that the 
deceased did not know and approve of the contents 
of the will. At the trial the defendant obtained 
leave to amend her pleas, by pleading that the resi- 
duary clause only was obtained by undue influence. 
The case was tried before Lord Penzance and a 
special jury, and th'e jury found that the residuary 
clause was obtained by undue influence of the 
plaintiff. Whereupon the court decreed probate of 
the will, and excluded the residuary clause from 
probate. 

A rule for a new trial was obtained, which was 
argued before Lord Penzance, sitting with Channcll, 
B. and Hannen, J., and discharged. 

The plaintiff appealed to the House of Lords 
against the decree, and now asked leave to appeal 
against the discharge of the rule for a new trial. 
The other circumstances of the case will be found 
stated with sufficient fulness in the judgment. 


Friday, March 25. 

(Before the Chief J udge.) 

Ex parte M. G. ; Re A Petition for Arranob- 

HBNT. 

Injunction — Affidavit in support of should state nature 

of debts. 

Where an injunction is sought to restrain proceedings 
. in actions brought ctgainst the dehtmr who has presented 
a petition for arrangement, the nature of the debts in 
the actions sought to be restrained must be set out 
in the effiSdavit fUed in support of Me application. 

This was an application for an injunctioi^ to 
restrain the further prosecution of certain actions 
brought against the debtor, who had filed a petition 
for liquidation by arrangement^ under the 125th sect, 
of the Bankruptcy Act 1869. In the affidavit filed 
in support of the motion it was stated generally 
that several actiohs had been brought agdnst 
the debtor bv creditors, naming them, for. diff^nt 
amounts, and that such actions were thendsending | 
but the nature of the debts tot which the actions 
were brought was omitted to be stated. 


The Solicitor- General, Dr. Spinks, Q.C., C, RmsseHf 
Searle, and Rarclay, for the plaintiff. 

' Rallantine, Serjt., H. James, Q. C., and Dr. Tristam 
for the defendant. 

Cur, adv. vuU. 

Feb. 1. — Lord Penzance.— In this case an applica- 
tion was made to appeal against a rule for a new trial 
discharged by the court. I thiuk that leave ought not 
to be given, for the simple reason that 1 find on 
looking at the section of the Act that if parties have 
any such right of appeal against the discharge of a 
rule, it exists, under ;the terms of the Act as 
soon as the parties appeal against the final order 
of (he court, and there is nothing now to prevent 
the court making its decree final. This is the sec- 
tion : “Any person feeling himself aggrieved by 
any final or interlocutory decree or order of the 
. Court of Probate may appeal therefrom to the House 
j%f Lords ; jurovided always that uo appeal from any 
interlocutory order of the Court of Probate shall be 
mede without leave of the court first obtained, but 
on: the faeaii^ of an appeal from any final decree, 
all interloeutoiiy ordera complained of shall be ooo'^ 
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sidered as under appeal, as well as the final decree.' 
Now, on looking at the registrar’s minutes of what 
took place at the trial, I find that there was this 
order entered. “ Whereupon the judge, on the appli- 
cation of counsel for the defendants by the final 
decree pronounced for the force and validity of the 
last will and testament, excepting the residuary 
clause of the said Eleanor Jane Atkins, the deceased 
in this cause, being the script bearing date July 30, 
1868, now remaining in the registry of this court, 
and propounded in this court on behalf of the plain- 
tiff, tlie sole executrix therein named. And on the 
further application of counsel for the defendants, 
we now condemn the said Emma Smith in the 
costs incurred or to be incurred in this . cause on 
behalf of the defendants. And the judge directed 
that the said residuary clause be excluded from the 
probate, and further that the said probate bo not 
delivered out of the registry before July the 14th 
inst." So that what the court did apparently was 
to pronounce for the force and validity of the will. 
But in order to enable the plaintiff to move the 
court for a new trial, it declared further that the 
probate should not be delivered out of the registry, 
that the parties might go on getting the papers 
in order in the registry. It could not pos 
«sib]y be granted until after July 13th, and on 
July 13th an application was made to extend the 
time granted. Then came the rule and then the 
argument before the court, and finally the discharge 
of the rule. All that remains now for the court to 
do is to remove that restriction that probate may 
not be delivered out. So that te-day the court orders 
that restriction to be removed, and that the plaintiff 
be at liberty, if she be so disposed, to take out pro- 
bate. And if she docs not so take it out within a 
fortnight, the defendants may be at liberty to apply 
to the court. Of course it is possible that she may 
not desire to take out probate, apd it might be con- 
tended that if she did she would in some way be 
hampered in her appeal, which - the court does not 
desire should take place. But at the same time, if 
she docs not take probate the defepdants ought to 
be entitled to go ou in order to get the estate admin- 
istered. However, I will not anticipate what may 
be said on that, but I will merely say that if she 
does not take out probate within a fortnight, the 
defendants will be at liberty to apply to the court. 
With regard to costs, I see, on looking at the 
shorthand-writers’ notes, that at the time of 
the trial an application was made to condemn 
the plaintiff in costs, and the court acceded to that 
application. No suggestion was made as to the 
plaintiff being entitled to any costs as executrix 
for proving the will. Now, if she proves the will — 
quite independently of any costs she might have 
^rsonally to pay to the other side by reason of the 
order of this court — she would be entitled by the 
ordinan^ practice to take her own costs out of the 
estate for proving the will in solemn form. And 
that there may be no difficulty upon that I should 
make it part of this order that on taking probate 
the plaintiff be at liberty to take out of the estate 
her costs of proving the will in solemn form. She 
will be placed in the same position as she would 
hate been then. 

a 

Dr. Spinks — As your Lordship has mentioned it, 
will you idlow me to call attention to one point, 
namely, this, that all costs were incurred before the 
issue was put on the record on which the other side 
succeeded. The whole costs were incurred by the 
pleas against the will of incapacity, undue influence, i 
and fraud ; and it was not until all these costs hadJ 
been incurred, aiid all the counsel in court, and alf| 
the briefs delivered, and all the witnesses in coiprt, 
that the other side amended their pleas and put that 
plea on the record, which if it had been on the 


record ariginally, non constat there would have been 
no costs at all incurred. I mean that the whole of 
the costs were incurredjiyr the plaintiff, as executrix, 
by the default of the other side in not putting the 
plea on the record on which they succeeded. 

Lord Penzance. — ^The defendant pleaded origi- 
nally that the whole will was obtained by undue 
influence, and then when the case came for trial, 
she intimated her desire to plead something less, 
that only the residuary clause was so obtained, that 
not the whole, but only a part, of the will was 
obtained by undue influence. If the plaintiff had 
been put to any additional costs by reason of the 
issues being thus narrowed, undoubtedly she ought 
to have these costs ; but 1 cannot see how that can 
be. The plea upon which, as thus narrowed, the 
defendant ultimately succeeded, involved the whole 
history of the case, and the whole evidence which 
was necessary after the plea was thus narrowed, 
would have been necessary under any view of the 
case. If it can be shown in any form by way of 
detail that any such additional costs were so in- 
curred, there is no objection to an application being 
made to the court that such costs should be allowed 
out of the estate. But in ray present view of the 
case I cannot see that any such costs were incurred. 
If there were^ the plaintiff ought certainly not to 
suffer by it. 

Solicitor for plaintiff, Mossop. 

Solicitor for defendant, Rhodes. 


COUBT OF SESSION, SCOTLAND -FIRST 

DIVISION. 

Wednesday^ Feb. 2. 

Hillstrom V . Gibson and Clare. 

Charter-party — “ So near thereunto as she may safely 

— Cvstom of port. 

By charter-party it was provided that a vessel should 
“ proceed to a safe port, or as near thereunto as she 
may safely get,, and lay afloat at all times of tide'* 
The master was directed to go to Glasgow, but on 
arriving at the Tail of the Bank, off Greenock, it was 
found that the vessel drew more water that she could 
get in Glasgow harbour at all times of the tide. The 
reference to the custom of the port was deleted in 
the charter-party : 

Held, reversing the decision of the court 'below (diss. Lord 
BeOS'), that the master was bound to allow the con- 
signees to lighten the vessel at the Tail of the Bank, 
this being reasonable and customary. 

This case will be found reported in the court 
below in 21 L. T. Rep. N. S. 302, where all the facts 
are stated. 

MUlar, Q. C. and Campbell appeared for the 
appellants. 

Skand and Orphoot for the respondents. 

The following were the judgments delivered. 

Lord Pbebident.-— The vessel arrived at the Tail 
of the Bank oh the 25th Nov., and the question 
then arose— Was the master bound to carry the 
vessel farther, or might he remain at the Tail of 
the Bank and deliver the cargo there, although 
there was no quay suitable for the purj^se there ? 
The answer to this question depends upon the con- 
struction to be pnt upon the charter-party. The 
charter-party is of the ordinary kind ; but there is 
one pectilihrity in it aris|ng from the deletion of 

i he words ** according to the custom of the port.*^ 
t is admitted if the vessel had gone to GlMgow 
witii a full cargo on board that she could not have 
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lain in safety at low water. Her draught of *water 
was 17ft. 9in. at the Tail of the Bank; hilt at 
Glasgow, the water being fresh, she would "Jiave 
drawn 18ft. lin. And as at Glasgow she could only 
have got about 16ft. of water at Tow tide, it is cer- 
tain that laden as she was she could not with safety 
have come up to Glasgow. Now it is shown that 
the general custom in such cases is to lighten the 
vessel sufficiently to allow of her coming up to 
Glasgow. The words “according to the custom 
of the port,” however, were deleted from the 
charter-party. If they had not been deleted the 
pursuer would have been bound to have allowed his 
vessel to be lightened, and then to have gone on to 
Glasgow. But, as it is, we must hold that the 
master was not bound by any custom of the port of 
Glasgow. He therefore refused to go up to 
Glasgow, or to have the vessel lightened at the Tail 
of the Bank. He said, if his vessel was lightened of 
part of the cargo there, it ifUs^iving him two ports 
of discharge. Now at the Tail of the Bank, where 
the ship was lying, there is no quay or accommoda- 
tion for unloading. Large vessels lie at anchor 
there, and the cargoes of some vessels are un- 
loaded there in the way the master of the 
wished. But these cargoes are shipped into smaller 
vessels, which go by the Union Canal to Grange- 
mouth. Now the Tail of the Bank is not a natural 
place for a ship to discharge her cargo. With a sudden 
gale arising there would be great risk of disaster 
to the ship and cargo. There is therefore nothing' 
in the way of custom and propriety to be said in 
favour of the delivering her cargo at the Tail 
of the Bank. I am not aware of any rule of law 
settling this case ; and no case has been cited ruling 
the one before us. The solution of the question, 
therefore, is simply what is reasonable under the 
circumstances. It is the ordinary construction of a 
charter-party, a point of no difficulty. The conten- 
tion of the master— that putting out some of the 
cargo at Greenock was giving the vessel two ports 
of discharge — is not worth much consideration. 
What took place was only unloading or lightening 
the vessel to the extent of one-fifth. Now custom is 
excluded. But if we see that it is custotnary to unload 
in part at the Tail of the Bank, we cannot exclude it 
from our consideration. I therefore think that it was 
reasonable that the shippers should have been 
allowed, at their own expense, to unload in part, 
in order that the vessel might be able to get up to 
Glasgow. 

Lord Bbas. — This a case of novelty and diffi- 
culty ; and I am disposed to come to a different con- 
clusion from what your Lordship has arrived at. I 
do not see how we can come to a different conclusion 
from the words of the charter-party. The words are 
— “shall therewith proceed to a safe port, or as 
near thereunto as she may safely get, and lay afloat 
at all times of tide, and d^ver the same, and so 
end the voyage.” It is not immaterial that the words 
“ according to the custom of the port” are struck 
out ; and we must assume that it was puroosely 
done. It was not unreasonable that a foreign 
master going to what might be a port he knew 
nothing about should insist on their being struck out. 

It is admitted when he came to the Tail of tiie 
Bank he had come as near to GlasTOw as where he 
could lie afloat safely at fdl times of the tide* ^d 
it is f>lain he was not bound to go up in respect 
that It was shown to be the custom of the port to 
lighten vessels of part of their cargo there. But 
the result of your Lordship's judgment is to lufld 
the master bound by the custom of the port to do 
the thing that, by deletion of the words, he was 
freed from the necessity of doing. The question 
was the voyage ended when he had gone jw near 
Glasgow asJEe could ? Your Lordidiip foems to 

Td. ZZn., K.8., Ve. Mi, 


I attach the words “end the voyage ” to the delivery 
(rf the cargo. But the delivery of the cargo takes 
place when the voyage is endea. The delivery does 
not constitute the end of the voyage, but follows it. 
And therefore the voyage is not to be held as not 
ended simply because the place happens not to be 
the most suitable for discharging the cargo. Your 
Lordship seems to hold that the charter-party is to be 
adhered to only so far as reasonable, and therefore 
that the master was bound to let his vessel bo un- 
loaded in part if he had no interest injured thereby. 
But his interest was injured. The voyage was 
lengthened, and other points were mentioned in the 
argument showing how materially his interest waa 
injured. It would have been reasonable that the 
defenders should have complied with the pursuer's 
request, and paid him the 45/. in respect of the differ- 
ence it would have made to him in coming up to 
Glasgow. If it had been proved that it was the cus- 
tom at all other river ports to lighten in part at the 
mouth of the river in order to allow the vessel to 
come up, then it would have been reasonable for 
the defenders to argue that, though this clause had 
been deleted from the charter-party, it should be 
given effect to. But this is not proved, and I do 
not think it is said to be the case. It is therefore 
presumable that it is not the case. And therefore 
it seems to show that it is not reasonable to hold 
the master so bound. Upon the whole matter 1 
agree with the interlocutors and the very able and 
explicit notes of the sheriffs, and feel it therefore 
unnecessary to go further into the question. I have 
come to this result not without difficulty, but 1 
agree with the sheriffs in the view that they hold. 

Lord Ardmillan. — The questions raised in thia 
case are of great importance, and of some difficulty ; 
and we have the benefit of most able and elaborate 
notes from the learned sheriffs, who have very care- 
fully considered the case, and fully appreciated the 
difficulties which it presented. We have also had 
ample and ingenious argument from counsel. 1 
have arrived at the same conclusion as your Lord- 
ship in the chair, and am of opinion that the de- 
fenders are entitled to absolvitor. The ship Frey, 
of which the pursuer is master, was chartered at 
Alexandria to carry a cargo of beans to Falmouth 
“for orders.” The charter-party is dated “Alex- 
andria, 15th Aug. 1863.” The defenders, Gibson 
and Clark, purchased the cargo at Falmouth, and 
gave the “orders” for Glasgow. She proceeded to 
the Clyde accordingiy, under the order to Glasgow.. 
She reached the Tail of the Bank, an open road- 
stead about twenty- two miles from Glasgow, on 
or about 26th Dec. 1863, with her full* cargo ; 
and the master there ascertained that she drew 
so much water that, with her full cargo, sho 
could not lie afloat in Glasgow harbour at all 
times of tide. With reference to this position 
of matters, it is necessary to attend to the pro- 
visions of the charter-party under which the ship 
left Alexandria, and according to which she was 
bound to proceed, under such orders as she might 
receive at Falmouth. The right construction of 
the charter-party is the first step towards a right 
decision of the case. [Reads and explains chartm^- 
i^ty.] I do this very briefly, as I agree with your 
Lordship in ypitr explanations. The ship must go to 
the safe roadjiv so near as she may safely get and lay 
afloat at all tiiiies of tide, and “ deliver the same 
that is the cirgo— the whole cargo which she carries- 
In this chaxteT'qMirty two ports are mentioned— (1> 
'Alexandria, the port of lading, where the lading or 
rec^ving is to be “ acceding to tiie custom of this 
pork” vix., Alexandria ; and (2) the part to be named 
m tne orders to be received at Falmouth, if a safe 
pork or as near as she could safely get and lay afloat^ 
where dc^ybry is to be “ according to the custom of 
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that port.” The “ custom ” is thus mentioned with 
reference to the two ports, the one of lading, 
■and the custom relating to lading, ajid the other 
the port of discharge or delivery, and the custom 
•rdiating to deUvcry. In this instance, the second 
of these references to the custom, that at the 
port of discharge, was struck out by consent. I 
‘&old it as not here, and as intentionally omitted. In 
«o far as any rule in regard to tho mode, time, and 
place of delivery of the cargo, rests on any specialty 
■in the custom of the port of Glasgow, I am of opinion 
^hat we cannot consider it. I discard it altogether. 
But, on a fair construction of tho charter-party, 
with reference to the facts of the case, I am of 
opinion that, apart altogether from local custom 
of port in regard to delivery, the master was 
hound to cons^t to any moderate and reasonable 
lightening of the ship, which would admit of his 
going to Glasgow safely. If the ship as loaded 
could safely go to Glasgow, the master was bound to 
take her. A charter-party is a mercantile or mari- 
time contraot, to which the principles of equity are 
pre-eminently applicable. When the master took 
'Orders to go to Glasgow as the port of discharge, 
he, knowing what water bis ship drew with her full 
cargo, and knowing what water could be had in 
Olasgow harbour, was bound to go to Glasgow and 
deliver there if he could do so with safety. No fair 
reading of the charter-party can exempt him from 
that obligation. The lightening the ship of one- fifth 
of her cargo was intended to facilitate the voyage, 
and undoubtedly enabled him to proceeu safely, and 
to float at all times of tide in the harbour of 
Crlasgow. If he bad thrown, as by jettison, part of his 
cargo overboard, thus lightening the ship, or if by 
arrangement he had delivered a part at some place 
before entering the Clyde, so that, when he reached 
the Tail of the Bank the ship could have safely pro- 
<>eeded to Glasgow, and would have found water to 
float at all times of tide, then 1 do not think it 
could be seriously doubted that, being lightened so 
4 is to be safe, he was bound to proceed to Glasgow. 
1 do not think that under this charter-party there 
«re two or more ports of discharge. Nor do I think 
that the charterers or consignees could compel par- 
tnd delivery or division of cargo for their own 
interest or convenience. But if, by a moderate and 
Teasonable amount of lightening at the expense of 
the consignee, the safety of the passage to Glasgow 
harbour could he secur^ and the great bulk of the 
cargo copld be delivered according to contract, then 
1 tlidnk it would be contrary to equity to permit the 
master to refuse to lighten, or to refuse to proceed 
te Glasgow after lightening. The lightening is just 
St mode enabling the master safely to fulfil his 
contract; and the true object and meaning of the 
provisions for the contingency of being unable to 
iteach the port in safely were just to secure the ship 
frmn peril. The safety of the ship was protected by 
giie stipulations and, in point of fact, the ship was 
iaept safe. That was secured by the lightening her 
*cf part of her cargo. Extreme cases have been put 
.in argument. But the qimstion is to some extent a 
•qinestton of degree, because it is a questioa of equi- 
obligation, and of reasonable conducts Ido 
fM^say tihat four-fifths of the caigo could have been 
out of the ship, sat the Tail of the Bank, or 
«pe» onsiB^half of the cargo, and then that the slup 
•could have, been required to proceed with the re- 
snaiiidor r we moakin dealing with an equitable con- 
tmet eonai d e r fliefairaefs and reasenalblenesaiof the 
;proceecBiigi 1 speak not of custom of the poirVbat 
• of tiw Maacm of the thing,, when 1 say tibmt deUvmy 
•ef the whofo ed tUa eargp in the open Firth at the 
•fsM of the traty-twQ miles from Qlesgew„ 
end where there m ao quay;, oonld not have been 
Reasonably foieedbj themastar upon thocoudgneea ; 
endj on me odier aan^ I think tbai tiio Bghtening 


of the ship ef one-fifth of the cargo, and the proceed- 
ing in safety to Glasgow with the remainder, would 
have been fair and reasonable on the part of the master. 
It would have been fulfilment of the contract 
according to its just and fair meaning. I so con- 
strue this charter-party as to permit and support 
this fair, reasonable, and equitable procedure. I 
have examined the decisions and authorities quoted, 
and 1 have arrived at the conclusion that there is 
no authority, in point of law, to the contrary of 
what I have explained as the equity of this contract, 
and of this case. There is no decision and no 
institutional authority to support the proposition, 
that the shipowner can escape from his contract 
by refusing to lighten tho ship to the moderate 
extent of one-fifth of the cargo, so as to be 
enabled safely to deliver the four- fifths that remain. 

Lord Kinloch. —The substantial question raised 
in this case is, whether *'the pursuer, the master 
of the ship Frey, was entitled to insist on delivering 
his cargo at the Tall of the Bank ; or whether he 
was bound to do at first that which he did at last 
(although reserving all questions of right), namely, 
to allow his ship to be lightened by discharge of 
part of the cargo, so as to be enabled to lie afloat 
at all times of the tide in Glasgow harbour, and 
there to make full delivery. It was admitted at the 
bar, on the part of the master, that if he was 
legally bound to allow the ship to be lightened 
and to proceed with her so lightened to Glasgow, 
no demurrage is due, there remaining enough of 
running days after the demand made on him to 
that effect. In the opposite view, a calculation of 
the running and lay days would become indispens- 
able. By the charter-party executed at Alexandria 
the vessel was bound, after loading her cargo, to 
proceed to “a safe port in the United Kingdom of 
Great Britain and Ireland,” according to the orders 
to be received by the master at Queenstown or Fal- 
mouth. It is added, or so near thereunto as she 
may safely get, and lay afloat at all times of the 
tide, and deliver the same, and so end the voyage.” 
It is said that the words according to the custom 
of the port” were originally in the charter-party, 
and purposely deleted before the parties signed. 
This appears to have been the fact. But 1 think the 
fact only material to show more clearly that the 
shipmaster did not bind himself, as a matter of 
direct obligation, to conform to the custom of every 
port to which he might be ordered, leaving his obli- 
gation of delivery to be ruled by the common law. 
The case, I think, is not substantially different from 
what it would have beeu had the words never been 
inserted: at all. If the words had not appeared 
deleted as they now do, I doubt if it would have 
been competent to prove that the parties had talked 
of inserting them, and ultimately resolved on. leav- 
ing them out, which would just be to prove the 
comaLunings anterior to the executed deed. When 
the vesMl arrived at the Tail of the Bank,, whidi is 
an open roadstead, more thau twenty miles from 
Glasgow, it became manifest, and is not disputed, 
that she was too deeply laden to lie at all times 
afloat in. tho harbour of Glasgow. It does not 
very clearly af^ar from tito evidence tiiat she 
mij^t not have sailed without iniuiy* a great deal 
nearw to Glasgow. But unquastionabfy she could 
not,, with her fuU OMrgo» Ue at all times afloat io 
CUaagow harbour. On the other hand^ U.was proved 
by the aOtnial fact that sites bsing retioved of a 
pwrhof heroarco^^ostSmated at thohartoamountto 
about oao-fifth os the whoht sho was enablod to lie 
afloat, iu tho harbeuu ai att tifliea.of tho tide, 1 am 
d tiiat ia point of. law tho master was 

houM to sllmr his ship to ho XghtsBodi. and to 
proeoed with hes to GUsaagf m , m tho shippers- of tha 
cargo damsaM. losmato this oonoluimaon tha 
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siitiple ground that this Avas nothing more or less 
than fulfilment of the charter-party after a fair and 
reasonable construction. The charter-party formed 
a mercantile contract, and must have put on it, not 
a strict and technical, but a fair and liberal inter* 
pretation, consistent with equity and good faith. 
Nothing, I think, could be more unreasonable 
than to insist that all the cargo should be delivered 
in the month of January in an open roadstead more 
than twenty miles from Glasgow ; which not only 
involved great expense to the shipiKjrs in the way of 
lighterage, but was attended with no little risk. On 
the other baud, I think the shipmaster could suggest 
no real or tangible injury or peril to the vessel from 
the opposite course being followed. The vessel was 
bound to go to GlasgoAv if to that port she could 
safely get. If only four-fifths of the actual cargo 
had been laden she must have gone on to Glasgow 
without a moment’s ^elay. In the case which 
actually occurred, there was no legitimate interest 
to object to the shippers’ placing her in the same 
position by lightening her to the extent of one-fifth. 
The vessel was only thereby enabled to make the 
voyage expressly engaged for. She was exposed to 
no accident which her owners did no#i volun- 
tarily undertake. It is not proposed that any 
part of the expense of lightening the ship should 
fall on her owners ; the shippers have dis- 
charged it all. It is admitted that the process, if 
followed out immediately on demand, did not extend 
the running days allowed for unloading more than 
the charter-party gave. In no point of view can 
it be said that the vessel incurred any loss or risk 
more than her owners contemplated. I am of 
opinion, therefore, that what the shippers demanded 
was just, that fair and reasonable fulfilment of the 
contract which every mercantile contract involves. 
It is a fulfilment which I think squares with the 
very words of the contract. The vessel was to go 
to Glasgow, “ or so near thereunto as she may safely 
get and lay afioat at all times of the tide.” 1 think 
the words, “ as she may safely get,” are reasonably 
to be construed to mean “ as it is possible to take 
her with safety.” And this pqssibility must be 
considered with reference to the due and usual 
method of accomplishing such safety. If the 
obstacle to her proceeding was a bar at the mouth 
of the harbour, which a slight lightening would 
enable her to surmount, I cannot think that the 
master would be entitled to refuse the lightening, 
and to insist on delivering the whole cargo in the 
open sea. The only interest secured to the ship by 
the charter-party was that she should not be required 
to go where she could not safely get, and should 
deliver no part of her cargo except where she could 
lie afloat at all times of the tide whilst doing so. As 
the shippers, by the proceeding taken by them, se- 
cured the vessel in both particulars, I am of opinion 
that they thereby took away from the master all 
ground of objection founded on these clauses the 
raurter-party. It waspleaded for the masterthat wlmt 
the shippers demanded involved delivery of the cargo 
at two different ports or places of discharge, in 
place of one only. I consider this argument to be 
a fallacy ; and to beg the question in issue. The 
proceeding at the Tail of the Bank was not in any 
sound sense delivery of the cargo ; it was lighteidng 
for the purposes of navigation. Had the proposal 
been to take out four-fifws of the cargo at the Tail 
of the. Bank, and to go on with the remaining 
flfth, the shiprqaster’s argument would have a 
great deal more of {dauiibility, for ki such a ease 
a great deal may depend on the difference of xuore 
md. less— it may draw that v^disfinction betveeit 
luhtening and disfaargkig wlii(m is aU-imperteht la 
the case. If ship had come up with her faB 
<»rgo to the v^ entxaiuM of the whaar ; am had 
then been enabled to enter by a slight lightehiBg it. 
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never could have been said that this was delivery at 
two ports of discharge. In point of principle, I 
think that it can as little be said in the present 
case. It was further pleaded for the master that in 
going beyond the Tail of the Bank he would have- 
been taking his ship, if insured, beyond the limits 
of the policy, because beyond her proper port of 
discharge ; and that this affords a criterion in his 
favour, with reference to his obligation to go far- 
ther. In such a case it is said he would have gone 
up to Glasgow uninsured, which he was not bound 
to do. But this argument I again consider to be 
a petitio principii. If, on a sound construction of 
the charter party, the Tail of the Bank was not the 
port of discharge, but Glasgow was so, and the pro- 
cess of lightening was nothing more than the due 
proceeding to enable the vessel to reach Glasgow, all 
argument from the supposed policy of insurance 
at once falls to the ground. In going up to Glas- 
gow from the Tail of the Bank (being enabled thereto 
by being lightened), the vessel was only i)rosecu- 
ting her intended voyage towards her port of dis- 
charge; and remained throughout under the pro- 
tection of the policy, if such had been taken out. 
This is to be said on the supposition (which is the 
only ground of the argument^ that the terms of the 
supposed policy were identical with tliose of the 
present charter-party. But it is not an unimportant 
observation, that not only are policies in general 
worded very differently from charter-parties, but in 
estimating their effect very different considerations 
may come into operation. The policy in the usual case 
ceases to operate when the voyage, properly so called;, 
terminates ; that is, when the vessel arrives at the port 
of discharge, or, as is often said, 24 hours after being 
safely moored, and anterior to delivery of the cargo. 
The charter-party continues to operate until delivery 
of the cargo is made, and it is only then that the 
ship ends the voynge in the sense of the charter- 
party, This difference in the two instruments ex- 
cludes an indiscriminate application to one of the 
principles applicable to the other ; and warns of the 
exceeding peril of all argument!/ from analogy. I 
am of opinion that the judgment pronounced in the 
Sheriff-court should be altered, and the defenders 
assoilzied from the conclusions of the action. 

Agent for pursuer, /?. Buchan, S.S.C. 

Agents for defenders, J. and R. D. Ross, W.S. 
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COURT OF AFPSIAL IN’ OH^OERY; 

Reported by T. Brookrbank and K. Stewart bIche, Eaqrs., 
Barrlsters-aVLaW' 

Dec, 17 and 18, 1869» 

(Before Lord Justice Givbard.) 

ImB V. Halbt. 

Injunction — Title of trade — Imitation of-~mActml 
deceptionr^Delay inJUing bill. 

Where a trader believes that he has good ground for 
complaining of a colourable imitation of the style of 
his hueiness, he is justified in waiting until he can 

* coVect a sufficient numb^ of cases ta show that ffic 
alleged attempt has succeed^ before he files his biU ^ 
imsmuch as it would not be safe for him to come into 
this court until he ooukl establish actual cases of 
deeepiioiL 

The plaint^s, L, and Co., coat merdumts, establieihedr cs 
^ueinese in PaUMaU as The Guinea Coal Compaag,**' 
The defendant had been their manager, ctnd waa 
hmown to their cusUmers, but he lyft uieir service im 
Jim, 1889. Md set tog in the earn trade in Beaufor{^ 
^/uRMngs, Strand, under the title, ** The PaU MaM. 
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Guinea Coal Co.** In August he removed to premises 
in Pall Mall only a few doors from the plaintiff"* s pre- 
mises^ and in November a bill was filed by L. and Co. 
to restrain him from carrying on business there under 
that namCy and they gave evidence of numerous in- 
stances in which their customers had been misled into 
giving orders to the defendant : 

Jleld^ that an injunction awarded by MalinSy V.C.^ must 
be continued. 

This was an appeal by the defendant against an 
•order of Malins, V.C., granting an interlocutory in- 
; 3 unction to restrain him from using the name of 
■**The Pall Mall Guinea Coal Company,” in Pall 
Mall, or any other name or style so framed as to be 
a colourable imitation of the name or style of the 
plaintiffs, or so as to deceive the public, or lead to 
the belief that the business carried on by the defen- 
dant was the same as that carried on by the plain- 
tiffs, or in any way connected therewith. 

The hearing before his Honour is reported in 
21 L. T. Rep. N. S. 54G, and there and in the judg- 
ment of the Lord Justice all the facts sufficiently 
appear. 

Glasse^ Q. C., and Nalder, supported the appeal, 
and contended, first, that the plaintiffs were not en- 
titled to relief, inasmuch as they had sold syste- 
matically underweight, and had professed to sell 
Wallsend coal when really they had not done so ; 
secondly, on the ground of delay in filing the 
bill; and, thirdly, that there could be xio title to 
prevent a man from describing his business as of 
Pall Mall, when his place of business really was in 
Pall Mall — the title “ Guinea Coal Company” being 
open to everybody, and there being at least half-a- 
dozen coal businesses known by that name. They 
referred to 

Croft V. Pay, 7 Beav. 84 ; 

Morgan v. Me Adam, 15 L. T. Rep. N. S. 348 ; 

Hogg V. Kirby, 8 Ves. 215 ; 

Tlic Leather Cloth Company v. The American 
Leather Cloth Company, 11 H. of L. Cas. 523 : 
12 L. T. Itep. N. S. 742. 

Kerr on Injunctions, 481. 

Osborne Morgan, Q. C., and H. Cadman Jones for 
the respondents. 

Lord Justice GiffaiS) (having disposed of the 
allegations of the plaintiffs selling by short weight 
and under misrepresentations): — As regards the 
question of delay, I think the defendant first 
set up in Beaufort-buildings in March last, 
llis set^g up under that name in Beaufort- 
buildinji^did not interfere, and was not calculated 
to interfere, with the plaintiffs, and therefore the 
time until he removed to Fall Mall was not material, 
^^en we come to August, and true it is that in 
August he first setup in Pall Mall. But when you 
come to look at the question of delay, each case 
must necessarily depend upon its partiemar circum- 
stances and its own particular nature. Now the 
first thing which is to be observed in cases of this 
description is this, that it would not be safe for any 
plaintiff to come into this court until he could 
establish actual cases of deception, because you 
would be for ever trying hypothetical cases ; 
end you would have a number of people brought 
forward to say, and probably truly, that the thing 
done was not calculated to deceive. That being so, 
1 think the plaintiffs were quite justified in waiting 
until they could collect a sufficient number of cases 
to prove to the court that there had been a case of 
deception. But beyond and besides that, we must 
consider this. I have . heard a great deal of argu- 
ment to this effect, that if this injunction stands, a 
trade will be stop^d. That is not so. The trade 
’will^not be stopped in the least. The only thing 
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that will be done is this, that the defendant will be 
restrained from selling under this particular name. 
He may sell in Pall Mall coals at a guinea per ton 
to his heart’s content, but the only thing he may not 
do is to use a name which is calculated to induce 
customers to come to him under the supposition that 
tlicy are going to the plaintiffs. Therefore the in- 
junction is one with reference to which I do not 
think, in the first place, there has been any delay 
which is not sufficiently accounted for, because the 
plaintiffs were bound to bring forward cases of 
deception ; and, in the second place, when you come 
to the nature of the injunction, I do not think it 
material. 

The actual facts of this case are very simple 
and plain, and depend upon principles which 
arc w'ell known, which this court has asserted 
again and again, and I trust always will assert. 
The case is that the plaintiffs have carried on 
business in Pall Mall,foT a series of years under 
the name of the Guinea Coal Company, and 
there is evidence to show, as one would suppose, 
that they were well known as the Pall Mall Guinea 
Coal Company. The defendant first of all sets up 
as theU.’all Mall Guinea Coal Company in Beaufort- 
buildings. That was not found, and, indeed, was 
not calculated, to induce persons to deal with him, 
under the supposition that they were dealing with 
the plaintiffs. All persons, of course, going to 
Beaufort-buildings would know perfectly well that 
they were not dealing with the persons carrying on 
their business in Pall Mall. Then it is said, there 
arc a number of other companies who call them- 
selves Guinea Coal Companies, some with prefixes, 
and other Guinea Coal Companies with no prefixes 
at all ; but all of them carry on business in such a 
way as that they could not be mistaken for the 
Guinea Coal Company carrying on business in Pall 
Mall. 

Then it is said, for that and other reasons, that 
there can be no property in the name of the Guinea 
Coal Company. I quite agree that there can be no 
property in the name, and the principle which these 
cases proceed upon is, that there is no property in 
the use of the word ; that even in a trade mark 
there is no property, so to speak, but the principle 
upon which the court interferes is, that it is a 
fraud on a person who has established a trade, 
and carries it on under a given name, that 
some other person should assume the same 
name, or the same name with a slight altera- 
tion, in such a way as to induce his customers to 
deal with him under the supposition, and in the 
belief that they are dealing with the others. There 
is accumulated evidence of persons who have been 
deceived. Many persons have been deceived, and 
where we see exactly what the defendant did, I 
certainly do not acquit him of an intention to 
deceive, and that I must say emphatically ; what he 
does is this: he goes first of all to JSeaufort- 
buildings, and adopts the name of the Pall Mall 
Guinea Coal Company. The circular which he 
sends out when he removes from Beaufort-build- 
ings to the customers of the old firm is this:— 
**Pall Mall Guinea Coal Company offices,” and 
pasted over so that you cannot see where the 
original place was, “removed to 46, Pall MalL” 

I say that was calculated, and I believe intended to 
induce the persons to believe that it was this very 
coal company removed from one part of ]^all Mall 
to another. 

For these reasons 1 am clearly of opinion that this 
injunction was. properly granted, and there is no 
objection to it upon the ground that it is confined to 
the particular street of Pall Mall ; it is quite right 
that it should be so confined, because in all proba- 
bility if the same name was used in some other 
street) it would lead to no mistake or deception. 


Lee V . Halbt. 
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1 think this injunction has been granted, and 
properly granted, upon the well-known principles 
of this court, which are applicable to all cases of 
this description, viz., that it is a fraud on the part 
of a defendant to set up a business under such a 
designation as is calculated to lead, and does lead, 
other people to suppose that his business is the 
business of another person That being so, this 
application must be refused with costs. If the de- 
fendant chooses to have an undertaking^ as to 
damages he can, but it will make no difference as 
to the costs. 1 understand that was not pressed in 
the court below. I think it is the right of every 
defendant to have such an undertaking if he 
chooses, but it is not put in as a matter of course, 
nor unless it is asked for. 

Solicitor for the appellant, C. G. Clarke. 

Solicitors for the respondents (the plaintiffs) Jones 
and Starling. 

Tuesday^ Jan. 25 . 

(Before the Loud CuANOELnoR and Lord Justice 

Gifpard.) 

lie The Northern Assam Tea Company. 

Winding-up — Practice — Official liquidator— Appoint- 
ment of- — Rules on which court will act. 

The rule laid down and acted upon by some branches of 
the court, that, cceteris paribus, the nominee of the 
person upon whose petition a winding-up order has 
been made will be appointed official liquidator, dis- 
approved; the court oeing bound <dso to consider the 
tvish of the pet'sons, whether members or creditors, who 
have the main interest in the liquidation. 

No hard and fast rule can, however, be laid down on the 
subject, but the court stated those considerations which 
should guide the court in making such an appointment, 
and in dealing with the costs of applications for that 
purpose. 

This was an appeal motion on behalf of Mr. 
Galsworthy, a shareholder of the company, to dis- 
charge an order of the Master of fhe Rolls, whereby 
his Lordship had appointed a Mr. Samuel Barrow 
to be official liquidator of the company in preference 
to a Mr. James Gibbons, whose nomination the 
appellant had supported. 

The case at the Rolls is reported in 21 L. T. Rep. 
N. S. 483, and it is only necessary to add to the 
circumstances there stated that on the balance-sheet 
prepared so considerable a deficiency of the estate 
was apparent that shareholders had really no interest 
whatever in the winding-up, which w'as simply a 
matter for the creditors ; and that Mr. Barrow had 
since his appointment given the necessary security 
and entered upon his duties. 

Sir Roundell Palmer, Q. C., Roxburgh, Q. C., and 
Graham Hastings supported the appeal, contending 
that the rule laid down by Malins, V. C. in Re. the 
General Provident Assurance Company, 10 L. T. Rep. 
N. S. 45, was not salutary, and ought not to be fol- 
lowed, and deferring to two unreported cases : 

Re the Accidental Death Assurance Company ; 

Be the Agriculturist Cattle Insurance Company. 

Jesse?, Q.C., Swanston, Q.C., and Higgins supported 
the order, relying on the case first mentioned and 

Bs the International Contract Compamy, Lj Rep. 

1 Ch. App. 623 ; 14 L. T. Rep. N. S. ^ ; 

Re the London, Boniba/y, and Mediterramean 
Sank, L. !^p. 1 Ch. App. 525 ; 14 L. T. Rep. 
N. S. 848j 

Re the Brighton Hotel Oompawy (not reported) ; 
Sects. 91, 92, 93, 133, 135, and 149 of the Companies 
Act 1862 ■ • - 

were also cited. 


Roxburgh, Q. C. having replied. 

The Lord Chancellor said.— I desire, in the 
first instance, to join my complaint to that which 
has been expressed by several judges, among others 
Malins, V. C. and Lord Cairns, as to there being 
contests of this description at all brought before tho 
court, occupying the public time, and exhausting 
the funds of those interested in the discussion of 
such matters, whereas, in reality, in nine cases out 
of ten, tho same persons who create the expenses 
have not a particle of interest. That is the case on 
the present occasion. The only legitimate purpose 
of those who arc acting is to discharge their debts 
properly, but, nevertheless, they think it necessary 
that there should be a contest upon this matter in 
I which the shareholders and creditors have not one 
particle of interest. It is very unfortunate that any 
such cases should be brought before tho court, and, 
therefore, tho Master of the Rolls, as well as 
Malins, V.C., have desired, as no doubt every judge 
must desire, to see how they could best take a 
course which would stop so ruinous and disastrous, 
and, 1 may say, discreditable a contest. 

I do not, however, think that the rule laid down 
by Malins, V.C. attains the object he desires, and I 
should hesitate very much, I confess, if this case 
depended wholly upon that question, to follow even 
the authority of the Master of the Rolls, added to 
that of Malins, V.C., in laying down a rule such as I 
understand has been laid down, viz., that not merely 
cceteris paribus there is to be a preference given to the 
person who first brings forward the application for 
the winding-up, he being the petitioner who has the 
charge of the order made upon the winding-up ; but 
it is this, if I understand the rule laid down by 
Malins, V.C. ; and I think it follows from the words 
of the Master of the Rolls, who adopts that view 
altogether, that, with regard to the caetera paria, you 
are to look only to the character of the two parties 
proposed, and see whether they are equally com- 
petent for the discharge of the duty, and you are 
not, at least according to the rule as laid down, to 
have regard to the other circumstances of the case, 
viz., whether or not the shareholders, if they be tho 
persons who have the main interest, or the creditors, 
if they be the per86n8 who have the main interest 
concur in the wish of the person who has the car- 
riage of tho order to appoim a particular person to 
be named by him. I cannot help thinking the very 
instance read to us by Mr. Jesscl of the Brighton 
Hotel Company would be a warning and a beacon 
against laying down, by way of definite rule^ that if 
two persons are equal as to their character, without 
regard to who may or may not elec^ them, the 
court ought to select (as in the case of ordinary 
suits in this court), by jpreference, him who is pro- 
posed by the pcrson^having the carriage of the suit ; 
because that case of the Brighton Hotel Company, 
as read by Mr. Jessel to us, was a case referred to by 
the Vice-Chancellor in the judgment cited, and he 
says that, in that case, there was a company that had a 
small surplus which would have paid every creditor 
without any winding-up whatever ; but yet, because 
there was a body on which those who come as birds 
of prey might feast, it was necessary that that body 
should be so dealt with. Is not that the strongest 
possible case for showing the disadvantage that 
might arise from giving to the person presenting the 
petition the carriage of the order, and the appoint- 
ment of official liquidator and solicitor ? Of course, 
if you add to the other encouragements which may 
exist for bringing these cases before the court, that 
of invariably giving to the person who has b^n the 
first in the field to present a petition for winding- 
up, the appointment of official liquidatbr also, jrou 
are adding very much to the temptation wMch 
exists emong those persons, who do not coosider 
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anything except their own interests, to take pro- 
ceedings unnecessarily for the winding-up of 
companies with a view to the creation and payment 
of costs. I think it would be very hazardous to lay 
down any such rule as that. 

It is very difficult to lay down any rule whatever. 
The only guiding star for one’s course is this, to see 
how far these contests can possibly be prevented. 
The Act of Parliament, I am bound to say, does 
seem to throw upon the court, although it is only 
ut in a iKJtmissive form, by the 91 st section, the 
uty of paying attention to the views of the share- 
holders and creditors ; and where those views are 
clearly and distinctly expressed, and the majority is 
clear and distinct, and they have a plain common 
object in view, which must be made apparent by 
evidence to the judge before whom the case is 
brought, I should say that would be a safer guide 
by far than saying that the matter is to be entrusted 
to the first person who presents a petition. 

But the Lord Justice Giffard has mentioned a rule 
which, I think, might be a salutary one, although 
one incurs great risk in laying down fixed rules on 
subjects which must be subjects of discretion, and I 
should be very far from desiring to lay down any 
hard and fast rule whatever ; but tlie rule which 
liOrd Justice Giffard applied in chambers with ad- 
vantage and efficacy was that of refusing every 
person but the person who carried his official liqui- 
dator their costs, and by allowing the person who 
did carry the person he nominated only tlio ordinary 
costs, and nut costs as between solicitor and client. 
Some such course of proceeding as that seems to me, 
I am sorry to say, the only mode in which these 
contests can be effectually stopped. 

I do not think the present contest is one which, on 
behalf of the applicants, presents a very favourable 
aspect, because the applicant is Mr. Galsworthy, a 
gentleman who is a shareholder. It is quite mani- 
fest from the balance-sheet, made out by Mr. 
Gibbons, who appears to be a gentleman of high 
credit and repute, and, as far as I can see from any- 
thing in the case, to have conducted himself with 
perfect propriety, that this is clearly and distinctly 
a creditors’ winding-up, and that there is not a 
shadow of interest left in any of the shareholders. 
There appears to be a deficiency of 40,000/. made 
out by Mr. Gibbons in reference to the winding-up. 
The company is a limited company, and the interest 
of the shareholders is extinguished. Mr. Galsworthy 
is a shareholder, and a shareholder only, and has 
really no interest in the concern. Therefore when he 
now comes forward to take matters in hand, one must 
look a little carefully to see what right or title he 
has made out to put himself in that position. As 
regards the quantity of support, which, as I have 
said, one should pay some regard to, which has 
been afforded to Mr. Gibbons as official liquidator, 

S m have to consider how many creditors support 
m as contrasted with the other gentleman brought 
forward, Mr. Barrow ; because, as I said before, the 
shareholders are wholly out of the question. They 
have not the slightest interest in the matter. As 
regards the creditors they seem to preponderate on 
Mr. Barrow’s side. I say “ seem,” because there is 
some degree of controversy as to the state of the 
matter. As to the 30,000/. claimed with reference 
to the tale of the estate, that is wholly out of the 
questiony and is one instance to show how unwisely 
we should act if we hastily gave credit to what is 
said to he the condition of the shareholders and 
creditors in a matter of this description ; because, 
whereas there was indorsed on the brief of ode of 
the counsel' appearing for creditors before the 
Master of *tfae wlls that he appeared for a creditor 
30,0094, it turns out now, from Mr. Gibbons’s 
own statement^ that Umtis a claim which has been 
settled with for 10004, and for 10004 alone that 
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gentleman is a creditor. That being so, I say I am 
not going to weigh accurately in nice scales what 
the state of the poll is as to these creditors ; but it 
is enough for me to say that Mr. Gibbons has cer- 
tainly not the preponderating number. Whether or 
not, had this case come before me originally, I 
should have thought there was any reason for 
displacing Mr. Gibbons, who was in the position of 
temporary official liquidator, it is not necessary for 
me to say ; but he has been displaced, and the 
gentleman who has been put in the position 
of official liquidator, Mr. Barrow, has given 
security, has entered on the duties and func- 
tions of his office, and seems to be, as is agreed 
on all hands, upon an equal footing with Mr. 
Gibbons as to his capacity for management. There 
does not seem to me to be any preponderance, 
putting it in the mildest form, of creditors, in sup- 
port of Mr. Gibbons. The shareholders, as I said 
before, have no voice iir tne matter, and, under all 
these circumstances, I think one can safely say that 
the conclusion which the Master of the Bolls has 
come to, although the reason he has given for that 
conclusion is not altogether satisfactory to my 
mind, and although it appears to mo he has not 
altogether exercised, to the full, his discretion with: 
reference to the sul^'ect, because be has extended 
the rule of Malins, V.C., and given a sanction to 
that rule, which rule, I think, is scarcely sufficient 
to guide the judgment of tho court ; yet when the 
whole matter comes to be investigated, I can see no 
reason for differing from the judgment he has 
given. I should not have considered it for a 
moment if I thought it a matter of discretion, and 
of discretion generally, because nothing can be more 
mischievous than to allow an appeal on the ground 
that it is a matter of discretion for the judge who 
investigated the' question. But, now investigating 
it, and finding that, irrespective of the question of 
whether or not any such hard and fixed rule ought 
to be adopted as that which has been suggested, 
there is adequate reason for retaining Mr. Barrow, 
and therefore 1 think the apf)eal motion must he 
refused, and in consequence of its being the appeal 
motion of Mr. Galsworthy, ‘who has no particle of 
interest in the matter, I think it ought to be refused 
with costs. 

Lord Justice Gipfabd said. — I quite agree 
that you can lay down no hard and fast 
rule in cases of this description ; and, as far 
as I can see, certain I am it is not desirable 
to lay down any such rule as appears to have 
been laid down — namely, that the nominee of 
tho petitioner should have a preference. I think 
that is very undesirable, because, to my mind, it 
would bo throughout an additional bait for traffick- 
ing in petitions of this description, in which, 
unfortunately, there is at present trafficking 
enough. I think it would be far better to lav 
down as a rule, although I do not say an universal 
rule, that no one should have the costs of the appli- 
:ation for the appointment of official liquidator, but 
he who applies and succeeds, and thiim only the 
ordinary costs of an ordinary application. Three- 
fourths of these contests and applications are for 
costs, and I l^lieve if that rule were acted on we 
should see but very few of them. I may add 
besides, that the position of a petitioner in a 
winding-up is very di#ereat from that of a plaintiff 
in a suit. A |daiutiff In a suit, although a receiver 
may be appointed, still remains dominus litis 
and has thecanii^ of everything, whereas when 
an official liquidator is appointed, he becomes 
dominus UHsy and the petitioner is wholly displaced. 
There is, therefor^ no analogy between- title positioa 
of a plaintiff (and it may be, and I have no wubt in 
many caiee is* a very salutary rule that he should 
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have the preference in the appointment of a receiver) 
and the position of a petitioner in the appointment 
of an official liquidator. 

With respect to the present case, I must say I 
think it was very wrong on behalf of those parties who 
examined or cross<examined witnesses on a contest 
of this kind. I think it is a»rery ill-advised and 
improper proceeding, unless there is a case of fraud 
alleged, to examine witnesses on such subjects 
as sending a circular and matters of that sort, for it 
is nothing more nor less than waste of the time of 
the examiner, and a waste also of the time of the 
court. Be that as it may, Mr. Barrow has been ap- 
pointed, and has given his security, and it would lead 
to very much additional expense if he were now dis- 
placed. Therefore, independently of that the fact that 
the Master of the Rolls has to some extent exercised 
his discretion would be a reason why he should bo re- 
tained, and the appeal dismissed ; but I must say if 
Mr. Galsworthy had beev an appellant who had a 
Teal interest, I should have been very much disposed 
not to have refused his appeal with costs. Being of 
opinion, however, that he has no real interest what- 
ever in this company on this question, and that it is 
neither more nor less than an official liquidator’s ap- 
plication, I think it right to dismiss the appeal 
with costs. 

Solicitors for the appellant, Dean and Chubb. 

Solicitors for the respondent, Mercer and Meicer. 


BOIiLS COURT. 

Hoported Iqr Hbkry Pbat, Bag., Barrlsicr-at-Law. 

July 0 and Aug. C, 1869. 

Attoenet-Gbmeral V. Wax Chandlers* 
Company. 

WiU — Construction — Charitable bequests — Devise of real 
estate for the intent and purpose and upon condition 
to pay charitable bequests out of the rents— ^Increase 
in value— ‘Application of increase. 

K. by hU willy made in the year 1558, gave certain freehold 
houses in the city of London to his ^n and to the heirs 
of his bodyy and for default of such issue it was hif 
will that tke W. Company and their successors should 
have the said houses for this intent and purpose, and 
apon this condition, that they should yearly distribute 84 
in the following manner, namely, 7f. 15s. amongst several 
eharities in the will specified, and the other 5s. to the 
master and wardens for the time being equally ; and it 
was the testatods toUl that the rest of the profits of the 
eaidhousesshould be bestowed on the reparations thereof. 
And if the company and their successors should leave 
any of the things specified in his will undone, then it 
was the testator*s will ihai his next of kindred should 
enter into the said houses, and them have and hold unto 
him and his heirs for ever, upon condition that he 
and they should do all the things specified in the wiU. 

At the dcUe of the will the pn^perty was worth about 94 
a year, and now, with a small mece qf land purchased 
hy the eompany, its annual vame had increased te the 
sum of 3991., ottt of wkieh the camaemy yaid the sums 
^petdfied tn the wia, and retained vw residue for their 
ewnuss, 

Ch an injhrmation being filed praying that the company 
might be declared to be trustees of the preperty fbr 
the chdrtiiiu named in the witt: 

BeUh dkoA tfta eftontiss etndd not take more iAcms 
tpeeifindaniuudamoasUegieen to them ly the w»ff,emd 
tha emnp0nyf were mUiiled to the property imeyfir 
simh^etil^tU ta tbs pamnent of the specified emnmd 
eme mU t end upon tmaitim tnai. they kept the push- 
pmtpmetpaw^ 

Willimn hp hit will dated th# diet 


1568, duly executed and attested as then by law 
required for the devise of freehold estates, gave 
unto William Kendall, his son, all his houses and 
tenements in the Old Change, in the parish of Mary 
Magdalen, in London, at Old Fish street, to have 
and to hold unto the said William, and to the heirs 
of his body lawfully begotten, and for default of 
such issue the testator’s will was, that the Master 
and Wardens and Commonalty of the Mystery of 
the Wax Chandlers of theCitj^ of London, and their 
successors should have the said housings and tene- 
ments for this intent and purpose, and upon this 
condition, that they should yearly distribute 84 of 
lawful money of England after this manner (that is 
to say), to the poor inhabitants of the parish of 
Mary Magdalene aforesaid, at Old Fish -street, 44 
lacking 2s., in gowns for men and women, and coals, 
at the discretion of the churchwardens of the said 
parish, to bo given and delivered unto the said poor 
inhabitants in the month of December yearly, and 
the said 2s. to the churchwardens of the same parish 
for their painstaking, and to distribute yearly to the 
poor inhabitants of the parish of Bexley, in the 
countyof Kent, 38s. of good and lawful money in 
England, and to be giveu and delivered yearly 
about the third and fourth days of Nov. yearly, by 
the discretion of the churchwardens and chief in- 
habitants of the said parish of Bexley then being, 
and 2s. to the churchwardens of the said parish of 
Bexley for their great pains, and 35s. to be dis- 
tributed unto the poorest men and women of the 
Company and Mystery of Wax Chandlers of Lon- 
don, and the other 5s. to be distributed to the 
Master and Wardens of the Wax Chandlers for the 
time being equally ; and the testator’s will was that 
the rest of the profits of tbe^aid houses and tene- 
ments should be bestowed upon the reparations of 
the said houses and tenements. And if the Master, 
Wardens, and Commonalty of the Mystery of Wax 
Chandlers of London and their successors did leave 
any of those things undone above rehearsed, then it 
was the testator’s will that the next of kindred unto 
him should enter into the said tenements and them 
I have and hold unto him and unto his heirs for ever 
■ upon condition that he and they and every of them 
should do all those things above rehearsed in all 
points, as it was above rehearsed by him, the 
testator. 

The property comprised in this devise consisted 
at the date of the will of a freehold messuage called 
the King’s Head, and four other freehold messuages 
and a warehouse situate in Old Change, and which 
in the year 1 550 were let at rents amounting in the 
whole to 9^. is. per annnm. This property, which 
has since been rebuilt, together with a small piece 
of land surrounded on all sides (except where it 
abuts on the street) by the land comprised in the 
will, which was purchased of one Deborah King by 
the Wax Chandlers’ Company in 1790 (it was 
alleged) out of moneys derived from rents and 
profits of the premises devised by the testator’s 
will, now consists of three houses. Nos. 17, 18, and 
19, Old Change, together with certiun warehouses 
and workshops in the rear thereof, which are let to 
several tenants at rmits now amoonting to about 
3304 per annum. 

The testator’s son, William Kendall, died without 
issue on the 5th Nov. 1563, and the dedendant com- 
pany thereupon, by virtue of the testator’s will, 
came into possession of the property, and they have 
ever since been and are now in pMsession or re- 
eeipt of tlie roits and profits of the property, out of 
wmeh they hhve regmmrly paid the several sume, 
aMndeoCd in the wil^ amountiag to 74 15«. annuatiti 
and have appropriated tiie whole of the remsdi^^ 
of the fOBtaaB«nroflta te their own private benefit;' 
and they eiidni te he entitled ahemutely fenr t|^ 
dim nwleten wMehteone ot the property nhiletl 
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only to the annual payments amounting to 71. 155. 
specified in the will. 

In consequence of this claim the charity commis> 
sioners certified the matter of the charity to the 
Attorney-General, who accordingly filed the present 
information, praying that it might be declared that 
the defendants were not entitled for their own 
benefit to the whole income of the property devised 
by the will of the said William Kendal subject to 
an annual charge of 71, 155 ., but that the defen- 
dants were trustees of the said property, and of the 
whole income thereof for charitable purposes sub- 
ject to tbc specific payment of 5.f. annually by the 
said will given to the master and wardens, and to 
such increased allowance (if any) as might be pro- 
per to be made in respect of such last-mentioned 
specific payment ; that it might be declared that 
the aforesaid small piece of land purchased of 
Deborah King in the year 1790 was subject to the 
trusts of the. said will, and formed part of the pro- 
perty of the charity ; that the defendants might 
account as trustees on the above footing for the 
income of the said property received by them, and 
the application thereof during such period as the 
court should think fit. The information also prayed 
for the appointment of a receiver, for the settlement 
of a scheme for the regulation and management of 
the charity, &c. 

Jessel, Q. C. and Vaughan Hawkins, for the 
Attorney-General, submitted that as the testator 
by his will substantially exhausted the income of 
the devised property in charitable bequests, the in- 
crease which bad taken place in the income of the 
property was applicable to the charitable purposes. 
They cited 

Attorney-General v. Mayor, Ac., of Beverley, 
6 H. of L. Cas. 310; 

Thetford School case, 8 Co. 130 ; 

Attorney -General v. 27ic Coo 2 >m’ Company, 
3 Beav. 29. 

As to the small piece of land purchased by the com- 
pany in 1790, and which could not now be dis- 
tin^ished from the property comprised in the 
devise, they submitted that the company, as trustees, 
must take the consequence of having mixed their 
own funds with the trust funds, and must hold the 
entire property in trust for the charities ; at most, 
they might be allowed a fair price for that piece of 
land. They cited 

White V. Wdkley, 26 Beav. 20 j i 

Cook v. Addison, L. Rop. 7 Eq. 466 ; 

Andretvs v. HaiUs, 2 EU. <& Bl. 329 ; 

Kinsmill v. Millard, 11 Ex. 313. 

Sir Richard Baggallay, Q.C., and C. Brown for the 
company, contended that as the testator at the date 
of his will had not exhausted the rents of the pro- 
perty on the charities, the intention to give the sur- 
plus to the company must be inferred. They cited : 

Attorney-General v. Master and Wardens of the 
Skinners' Company, 2 Russ. 407 j 

Attorney -OeneraX v. The Cordwainers* Company, 

. 3 My. & K. 534 ; 

Attorney-General v. Trinity College, Cambridge, 
24 Beav. 33^ ; 

Attorney -General v. Braxenose College, 2 Cl. & F. 
295 ; 

Attorney -General v. Corporation of South Moulton, 
14 Beav. 361 ; on appeal 5 H. L. Cas. 1. 

Jeutd, Q-C., in reply, argued that the direction to 
api^y the rest of the profits ** on the repair of the 
houses^ left no surplus undisposed of ; if the words 
had been out of the profits, it would hare been 
diffwent. In order to give this property to the 
company beneficially, two things ware requisite, 
viz. (1.) there must be an indication or intention 
In the gift itself that the benefit shall, be given; 
and (2.) there must be no trust ; here there was no 


indication of the intention, and there was a distinct 
trust. He cited : 

Attomeydjfeneral v. Trinity College, Cambridge 
(sup.); 

Hayter v. Trego, 5 Russ. 113 ; 

As to the intermixed piece of land, he cited : 

Damn v. Spurrier, 7 Ves. 235 ; 

Powell V. Tliomas, 6 Hare 300. 

Ang. G.—Lord Romilly. — This is an ex officio in- 
formation, instituted by Her Majesty’s Attorney- 
General, against the Wax Chandlers’ Company, 
praying : [His Lordship stated the prayer of the in- 
formation as above set forth.] The question depends 
upon the proper construction to be put upon the 
will of William Kendall. [His Lordship stated the 
will, and the death of the testator and his son.] 
The Wax Chandlers’ Company then took possession 
of the property, and the value of the property, 
which at the death of the'testator appears to have 
been 9/. Cs., at the time when they took possession 
of it appears to have been 16/. a year, beyond all 
reprises. The Wax Chandlers’ Company have since 
that time down to the present enjoyed the property, 
which is now of the value of 330/. per annum, pay- 
ing thereout the various sums specified in the will, 
amounting in the whole to 8/. per annum. In tho 
year 1790, the company bought a small piece of 
land for the sum of 350/., which was surrounded by 
the land comprised in the said devise of William 
Kendall. The money for this purchase was ad- 
vanced by one of the members of tho company, and 
was repaid to him out of the general income and 
assets of the company, but there is no evidence 
before me to identify the purchase-money with 
any of the proceeds arising from the devised 
estate of William Kendall, and as in these 
cases strict proof is necessary in order to take 
property away^ from a company, or a person, which 
has been enjoyed by them for nearly seventy- 
seven years before the information was filed, I am 
of opinion that, as regards this piece of land, the in- 
formation fails. As regards the devised tenements, 
this depends upop the construction^of the will, and 
raises a point which, so far as I am acquainted with 
the cases upon the subject, is new. It is this r a 
testator possessed of real property producing more 
than 81. a year, gives the property to the Wax 
Chandlers’ Company, and their successors to thia 
intent and purpose, and on this condition — that 
they pay divers sums for charitable purposes, 
amounting in the whole to 71. 155.; he then gives 
55. to the master and wardens of the company, and 
goes on'^thus : “ And the rest of the profits of the 
said houses and tenements I will shall be bestowed 
upon the reparations of the said houses and tene- 
ments.” Does this direction infer a benefit to the 
company ? If they perform the obligation of keep- 
ing the property in repair, is the company entitl^ 
to take ^e rest, or to whom does it go ? This, in 
my opinion, is clear — that if it had been g;iven to 
the company, or to any stranger, to be held merely 
with a condition of keeping the premises in repair, 
the whole would go to that person, provided he 
performed the condition and kept the property in 
repair. It is clear also, that more tlmn is required 
for the purpose cannot be expended in repairs, that 
is,*it cannot be expended properly in repairs, it 
would be only wasted. It is clear that at the 
time of the death of the boy ( the testator’s son), 
when the income of the property was 164 per annum, 
clear of all r^airs, the surplus was far more than 
was necessary for the repairs of the houses. There 
are. in my opinion, three sets of persons who may 
claim this suiplus. It is necessary to consider 
which set has the best claim. The first claim is that 
pf the charities which are named in the will. The 
second is that the sui^lus is undisposed of, and 
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belongs to the heir of William Kendall; and the 
third is that it belongs to the company itself. I am 
of opinion that the charities cannot claim more 
than the specified annual amounts given to them. 
1 have searched in vain in the books for a case of 
this description — iviz., a devise in these words : “ I 
give my farm of Whiteacre to A. and his heirs for 
ever, on trust out of the rents to pay 100/. for ever, 
to St. George’s Hospital” (a perfectly good devise, 
because the trustees of St. George’s Hospital can 
take property in mortmain), “ and to apply the rest 
•of the . rents in the erection of farmhouses.” The 
rents far exceed the whole of the sum required for 
the purpose. Is there any disposition of the 
residue ? Is the heir of the testator disinherited, 
or can the charity say, “ We are entitled to take the 
whole?” Does the charity stand in any better 
position in this respect than any private individual 
would do ? I apprehend that it does not ; but, if it 
does, then it is to be observed here that the whole of 
the property here is not, jf^operly speaking, given 
to the charity. This circumstance strikes me, how 
does the gift of the 31. 18s. to the poor of St. 
Mary Magdalen, and 1/. 18s. to the poor of the 
parish of Bexley, differ from the 5s. given 
to the Master and Wardens of the Company ? It is 
true that the two first payments are charitable, and 
that the last is a personal gift to the persons who 
from time to time fill the ofllces of Master and 
Wardens, for it is important to observe that the 5s. 
is not given to the company. The commonalty are 
nowhere mentioned as partaking of any part of it. 
It is a personal legacy to be divided annually 
amongst the persons who may fill these oflices. If 
the whole income is to be distributed pro rata, the 
Master and Wardens must take such a share of the 
increased income as 5s. at the date of the testator’s 
death bore to the then existing income of the pro- 
perty. I think that it is impossible, by saying that 
the rest shall be bestowed upon the reparation of 
the houses to hold that this is a gift to charity, 
even if all the rest of the income were devoted to 
charity, which it clearly is not, for the 6s. to the 
Master and Wardens is not, properly speaking, a 
charitable gift. I am clear that*I must read the 
residuary gift in one of two ways ; either just as if 
the testator had said this : “ 1 give what may be 
required for the repair of the property, and 1 give 
the rest to nobody or, secoqdly, as if he had said, 
I give this, and I require as a condition inseparable 
from the devise I have made that the devisee shall out 
of the rents keep the property in repair;” and I am of 
opinion that the proper mode of reading the will is 
to read it as if this were a condition appurtenant to 
the devise already made, and not as a separate and 
independent devise. My principal reasons are to bo 
found in the will itself. It is obvious to me from 
the whole scope of the Mill that the testator in- 
tended to benefit the company. In the beginning 
of the will he recites that he is a member of the 
company. In the next place the devise to the 
company is complete, that is to say, to the master 
and wardens and their successors. If he had gone 
on to say, ** on this condition,” no question would 
have arisen upon it, but it goes on thus : “for this 
intent and purpose and upon this condition.” I am 
•aa little entitled to convert the whole devise into a i 
trust upon the two first words, a§ 1 am entitled to ' 
reject the two first words, and ti^t it as an abso- 
lute devise solely on condition. I think that the 
(fair way of reading it is to read the words as dis- 
tributive — that the devise is upon the intent and 
purpose of making the payments after stated, and 
upon the condition afterwards stated — that you 
kee^ the property in proper repair, and that on 
failure of the performance of those trusts and 
conditions you are to deliver it over t<;j^my kindred. 
Another proof of his wishing to benefit the com- 


pany is this, that he gives thirty-five shillings 
to the poorest men and women of the company, and 
a third is a gift which he makes to the master and 
wardens. Observing all this in the will, and 
observing that he himself was a member of the 
company, he gives no benefit to the company qua 
company, unless it is to be obtained by the surplus 
rents. That the testator considered that the per- 
sons who performed his wishes or carried his ^- 
quests into execution ought to receive some return 
is obvious from his gift of the 2s. to the church- 
wardens of the parish of St. Mary Magdalene and 
the parish of Bexley, and yet he gives the company, 
as I have observed before, in words absolutely 
nothing. Another circumstance also impresses me 
strongly. Unless some benefit were to be derived 
from doing all that the testator required, what in- 
ducement was there for the company to undertake 
the trusts at all, or what terror was there in the 
threat of forfeiture if the comi)any did not perform 
them ; and, further, what motive could bo found for 
his kindred to undertake a troublesome trust that 
would do them no good ? The company would lose 
nothing. The 35s. to the poor men and women of 
the company, and the 5s. to the master and wardens 
would be paid by the kindred exactly the same as 
before. But the circumstance which presses on me 
most strongly is this. I think that it is plain and to be 
inferred from the will that the testator intended that 
his kindred should stand in the place of the com- 
pany, in the event of their failure to perform what 
he told them to do. The kindred clearly took the 
property beneficially, not only because unless they 
did so they could not be induced to take an onerous 
burthen ; and i|t is expressly given to them on con- 
dition that they do the things above rehearsed in 
all points. What possible reason can be assigned for 
the testator intending the charities to' take the 
V hole of the property if the company administered 
the estate, but only the exact sum specified by him 
if his kindred took it ? What appearance is there 
that the testator preferred the kindred to his own 
company in this matter ? Then the testator gave 
the property to the company, subject to a trust and 
upon a condition. This condition is clearly ex- 
pressed when the gift over to the kindred takes 
effect. My opinion is that the kindred are merely 
substituted for the company, and the company 
and the kindred have like powers and interests. 
If the company do not perform the matters 
entrusted to them, then the kindred, as the tes- 
tator doubts not, will do so. It is always to be 
remembered in these cases that it is a question 
of intention to be gathered from the whole of the 
will, and the question upon this will is, did the tes- 
tator intend that the whole of the property, which, 
judging from the accounts of the rental, must have 
left a surplus -at his death after providing for the 
repairs, to be distributed among his legatees, or did 
he intend that his company should derive some 
advantage from his devise ? I think the latter. I 
think that the information fails, and that it must 
bo dismissed. 

Browne . — am afraid that the late Act does not 
extend to costs in Chancery cases. 

Lord Komilly. — No. 

Solicitors for the informant, Fearon, Clahon, and 
Fearon. 

Solicitor for the defendants, H, Gregor jj. 
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Saturday^ Feb. 26. 

Bvbb V. Yelverton. 

Bond— Consideration — Racing d^ts. 

A. member of the Jockey Club incurred considerable 
racing debts, and was unable to pay them. Being 
threatened by his creditors with proceedings, which 
would have resulted in his expulsion from the club, and 
in various losses which he would have sustained thereby, 
he entei'ed into a compromise by whidi he paid a certain 
sum down, and gave his creditors a bond for 10,000/. ; 

Held, that the bond, 'having been given not to pay racing 
debts, but to avoid the consequences of not having paid 
them, was perfectly good, and could be proved against 
the obligor's estate. 

Adjourned summons. 

This was an application by Mr. Henry Steele and 
Mr. William Nicholls for leave to prove against the 
estate of the late Marquis of Hastings, which is in 
the course of administration in the above suit, for 
10,000/., ux>on a joint bond given to the applicants 
by the Marquis of Hastings and the Earl of West- 
moreland under the following circumstances : 

In the early part of the year 18()8 the Marquis 
was indebted to various persons connected with the 
turf, amongst whom were Steele and Nicholls, to 
the amount of nearly 50,000/., which sum consisted 
almost entirely of bets lost on horseracing. The 
creditors threatened to enforce against +116 Marquis 
the rules of the Jockey Club, under which they 
could have jirevented him from attending or run- 
ning his horses at the various races during the 
season of 1808, and the Marquis would thus have 
become liable to pay a considerable sum in the 
shape of fprfeit in respect of the horses which he 
retained, as well as of the other horses which he 
had sold ; and he would moreover have become 
liable to aetions by the purchasers of the horses, 
and to expulsion from certain sporting clubs of which 
he was a member. To obviate these inconveniences 
an arrangement was effected in June 1808 under 
which the Marquis paid 10,000/ down, and gave 
his bond for 10,000/., payable in six months after 
date, to Steele and Nicholls, the Earl of Westmore- 
land joining in the bond as surety. In pursuance 
of the arrangement Steele and Nicholls paid a com- 
position to the various creditors whose claims were 
thus adjusted, and the Marquis was enabled to run 
his horses in the races for which they were already 
entered, and won large stakes by doing so. The 
Marquis died before the expiration of the six 
months, and the above suit was instituted for the 
administration of his estate. Steele and Nicholls 
took out a summons for leave for prove to the 
amount of the bond, and the summons was adjourned 
into court. It was admitted that the arrangement 
had been duly carried into effect by Steele and 
Nicholls, and the only question was whether the 
proof could be admitted in the present state of the 
law as to securities given in consideration of any 
contract arising out of wagers on horse-racing and 
gaming in general. 

By the first section of 9 Anne, c. 14, it is pro- 
vided that “from and after the let May 1711, all 
notesj bills, bonds, judgments, mortgages, or other 
securities and conveyances whatsoever given, 
granted, drawn, or entered into, or executed by any 
person whatsoever, where the whole or any part of 
the consideration of such conveyances or securities 
shall be for any .money or other valuable thing 
whatsoever won by gaming or playing at cards, 
dice, tables, tennis, bowls, or other game or games 
whatsoerer, or by betting on the sides or hands of 
such as do game at any of the games aforesaid, or 
for the reimbursing or repaying any money know- 
ingly lent or advanced for such gaming or betting 


as aforesaid, or lent or advanced at the time and- 
place of such play to any person or persons so 
gaming or betting as aforesaid, or that shall, 
during such play so game or bet, shall be utterly 
void, frustrate, and of none effect to all intents and 
purposes M'hatsoever.” 

By the first section of 5 & 6 Will. 4, c. 41, it is 
enacted that so much of the 9 Anne, c. 1 4, and 
several other Acts therein recited, “ as enacts that 
any note, bill, or mortgage shall be absolutely void, 
shall be and the same is hereby repealed ; but, 
nevertheless, every note, bill, or mortgage which, if 
this Act had not been passed, would, by virtue of 
the said several lastly hereinbefore mentioned Acts 
or any of them, have been absolutely void, shall be 
deemed and taken to have been made, drawn,, 
accepted, given, or executed, for an illegal conside- 
ration, and tho said several Acts shall have 
the same force and effect which they would respec- 
tively have had, if, instea^yof enacting that any such 
note, bill, or mortgage should be absolutely void, 
such Acts had respectively provided that every 
sucli note, bill, or mortgage should be deemed and 
taken to have been made, drawn, accepted, given, 
or executed for an illegal consideration.” 

By the 15th section of 8 & 9 Viet. c. 109, tho 
rest of tho Act of 9 Anne, c. 14 was repealed. 

Sir Roundell Palmer, Q.C., Southgate, Q.C., and IV, 
IV. Knox, in support of the claim, contended that 
the bond was not given in consideration of any 
contract arising out of wagers on horse-racing, but 
to escape the consequences with which the Marquis 
was threatened ; and that even if it were given in 
consideration of such a contract it would be good in 
the present state of tho law, and that the applicants 
were therefore entitled to prove for the amount. 
They cited, 

Fitch V, Jones, 5 E. & B. 238 ; 

Hill V. Fox, 4 H. & N. 3.59 ; 

Itoscwamie v. Billing, 9 L. T. Rep. N. S. 441 ; 

15 C. B., N. S., 316 ; 

HawUr V. Wood, 1 W. R. 316 ; 

Haivlrer v. Halle well, 3 Sm. & Giff. 194 ; 

Knight v. Cancers, 15 C. B. 662 ; 

Jessopp V. Luhoyche, 10 Ex. 614 ; 

Johnsmi y. Lansley, 12 C. B. 468 ; 

Fisher v. Bridges, 2 E. & B. 118; 

9 Anne, c. 14 ; 

5 & 6 Will. 4, c. 41 ; 

7 & 8 Viet. c. 3 and c. 58. 

Jessel, Q.C., and Rowcliffe, for the executors, took 
no part in the argument. 

Sir Richard Baggallay, Q.C., and Pemberton, for 
Lord and Lady Marsham and their infant children, 
the residuary legatees under the will, contended 
that the claim could not be admitted, as it was sub- 
stantially a claim to recover money lost by wagers 
on horsc-racing, which is rendered irrecoverable by 
the 18th section of 8 & 9 Viet. c. 109. They cited 

Hay V. AyUng, 16 A. & E. 423 ; 

Waite V. Jones, 1 Bing. N. S. 6^ ; 

Collins V, Blamtem, 1 Sm. L. C.'325. 

Lord RoMiLLT. — I will not trouble you, Sir 
Roundell Palmer, to reply in this case because I 
have no doubt that the bond is a perfectly good 
bond, and can be Recovered and proved against the 
estate. I do not mean to express any opinion, 
whatever I may think upon the subject, whether, . 
if R person incurs debts, in racing, and gives a bond 
for payment them, that bond can be proved 
against his estate. But there was a perfectly good 
consideration quite ulterior to^ and independent of 
that in this cate, and it is impossible to read the 
evidence.of Mr. Steele and Mr, Padwick and the 
cross-examination, and the evidence of Lord West- 
moreland, without seeing clearly that it was given 
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not to pay racing debts, but to avoid the con- 
sequences of not having paid them which the 
creditors were determined to enforce — a course 
which would have been very serious for the 
Marquis, and which would have cost him a very 
considerable sum of money ; not that the Marquis 
(and it is just to his memory to say so) ever in- 
tended to avoid paying these debts, but he had not 
the means of doing so at the time ; he had got into 
very great difficulties, and when Lord Westmoreland 
assisted him, he gave the bond. But it was pressed 
upon him by the circumstance that Mr. Steele and 
Mr. Nieholls would have taken steps which would 
have been exceedingly painful to him, and which 
would have involved him in very serious and con- 
aiderable pecuniary liabilities in the shape of for- 
feiting stakes, in the shape of having to answer 
actions by persons who had bought horses from 
him under the promise and faith that they had 
engagements which they could fulfil, but which by 
reason of his misconduct they were unable to per- 
form. I am of opinion, therefore, that the obligees 
on this bond are entitled to prove the bond against 
the estate, and that they are entitled also to prove 
for the costs of this proceeding. 

Solicitors for the applicants, Pemberton and Reeves. 
Solicitors for the executors, Wordsworth and 
JBlake. 

Solicitors for the residuary legatees, Barlotd, 
Bowling^ and Williams. 

V. C. STUART’S COURT. 

Reported by Epwakd ■Winslow, Es*!., Barrister-at-Law. 

Dec, 8, 13, and 20^ 1869. 

Wallinger V, Wallikger. 

Power — Invalid appointment — Will — Residuary gift. 

A testatrix who, by her husband’s will, had a power to 
appoint to any one or more of her children certain 
property which, in default of ap/winlment, was to be 
divided among her children equally, and who also had, 
under her marriage settlement, a general power of 
appointment over certain other property, by her will, 
which was expressed to be made in pursuance of every 
power, authority, direction, estate, or interest in any-’ 
wise enabling her in that behalf, made an appointment 
of part of the first mentioned property in favour of 
her son J, and his children, and afterwards “ ap- 
pointed, devised, and bequeathed all her reed and 
personal estate not therein specifically and absolutely 
appointed or bequeathed unto and to the use of her 
daughter A. absolutely for her own or separate use 

Held, that the appointment to J. and his children was 
invalid; and that all the property over which the testa- 
trix had any power of appointment, whether under the 
will or the settlement, was absolutely and well appointed 
to A. 

The question in this case turned upon the validity 
of an appointment which had been exercised under 
these circumstances. Serjeant Wallinger, by his 
will, dated the 16th April 1858, after disposing of 
certain bequests and legacies, gave the residue of 
his property to his brother, the Rev. W. Wallinger, 
and his nephew, C. J. Fisher, on trust to pay the 
income to his wife for life, and on her decease to 
pay the principal to or among his children, as she 
should by deed or will appoint, in such shares and 
d>roportions, and whether to one only, or to some or 
all, as she should direct, and in default of appoint- 
ment then to his children equally. 

The testator died in April 1860, leaving three 
sons, Henry, James, and Arnold Wallinger, and one 
^AJ^hter, the plainti^ Amelia Anne Wallinger. 

testator’s widow, by her will, dated the 24th 


». Walunobe. [’V.C, S. 

I May 1867, after reciting that it was made in pur- 
suance of every power, authority, direction, estate, 
' or interest in anywise enabling her in that behalf, 
and appointing her daughter, Amelia Anno Wal- 
linger, and the said C. J. Fisher, her executrix and 
executor, appointed and bqqueathed certain personal 
property, part of the testator’s residuary estate, 
unto her said daughter and C. J. Fisher, upon trust 
during the life of her son, James Wallinger, to pay 
and apply at such times and in such manner as they 
in their absolute discretion should deem proper, 
such parts as they should think fit of the annual 
income of the property for the personal use of the 
said James Wallinger, or his child or children by his 
first or second marriage only, or any or cither of 
such children ; and subject as aforesaid that they 
should hold the property and the income thereof in 
trust for all or any of the children of the said 
James Wallinger by his first or second marriage 
only, or any or either of such children, for such 
interests, in such proportions, and in such manner 
in all respects as her said son should by will 
appoint ; and in default of such appointment, in 
trust for the said Amelia Anne Wallinger abso- 
lutely, Then came the following clause ; — “And I 
appoint, devise, and bequeath all my real and per- 
sonal estate not hereinbefore specifically and abso- 
lutely appointed or bequeathed unto and to the use 
of my .said daughter, Amelia Anne Wallinger abso- 
lutely for her own sole and separate use.” 

The testatrix died in Jan. 1869. Under her mar- 
riage settlement the testatrix was entitled to con- 
siderable personal property, over which she had a 
general power of appointment, and which in default 
of appointment was to go to the children of the 
marriage. 

Upon the death of the testatrix, this bill was filed 
for administration of her estate by her daughter, 
Amelia Anne Wallinger. 

The questions, as stated by the bill, were these : 
First. Whether the will of the testatrix was not 
invalid so far as it puriwrted to be an appointment 
in favour of her son for life, and for his children, 
and to give to trustees a discretion as to the appli- 
cation of the income. Second. Whether the resi- 
duary disposition contained in the will of the 
testatrix comprised such interest.^, if any, as such 
will purported to appoint to her son’s children, 
but M'hich were not thereby effectually ap- 
pointed, or whether such interests were sub- 
ject to the trusts contained in the testator’s 
will in default of appointment? Third. Whether 
the residuary disposition contained in the will of 
the testatrix comprise such of the testator’s resi- 
duary estate as was not comprised in the specific 
appointments to the testatrix’s son James Wallinger? 
Fourth. Whether a case of election was raised by the 
said residuary disposition ? 

Dickinson, Q.C., and Charles Hall for the plaintiff, 
contended that the appointment to James Wallinger 
and his children was clearly bad, and that the property 
so appointed therefore went under the last clause in 
the testatrix’s will, which was siffficient to convey 
everything to the plaintiff. 

Karslake, Q.C. and Dumergue, for the defendant 
Arnold Wallinger, argued that the words used by 
the testatrix did not amount to an appointment. 
The power was limited, and it was essential to the 
due execution of such a power that the intention to 
appoint should be manifest. There having been, 
therefore, a failure in the exercise of the power by 
the testatrix, the property remained subject to toe 
trusts of the testator’s will. They cited. 

Moss V. Harter, 2 Sm. & G-. 458 ; 

Hope V. Hope, 18 Jur, N, ^ 828 ; 

Clogstoun v. Walcott, 13 Sim. 523 j . • . 
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Jones V. Cttrry, 1 Swan. 66 ; 

Evans v. Evans, 23 Beav. 1 ; 

Prohert v. Morgan, 1 Atk. 4-40 ; 

Andrews v. Emmot, 2 Br. C. C. 297 ; 

Bennett v. Ahurrow, 8 Ves. 609 ; 

Sugd. on Powers, 294, 305. 

Greene, Q.C., and Waller, for the defendant James 
Wallinger, submitted that the intention of the tes- 
tatrix could alone be regarded. The court could 
not suppose that by one and the same instrument 
the testatrix intended to make two different appoint- 
ments of the same property, or that she considered 
her first appointment as bad. He referred to 

BLo^c V. Hope (sup.) ; 

Clogstoun v. Walcott (sup.). 

Freeman, for the children of James Wallinger, 
submitted that the case involved a question of 
election. The plaintiff took large benefits under 
the testatrix’s settled property, and could not be 
permitted to defeat the appointment to the children 
of James Wallinger without election. He referred to 

Whistler v. Wehster, 2 Ves. jun. 367 ; 

1 Jarm. on Wills, 3rd edit., 421. 

J. T. Ilumphrejf for the trustees. 

Dickinson, Q.C. in reply. 

The Vice-Chancellor. — No doubt there is a 
g^at degree of difficulty in this question, but put- 
ting the fair construction upon the ult '.mate words 
of absolute appointment of all that had not been 
specifically appointed, it seems to me impossible to 
say that this lady left unappointed any part of the 
property included in her will or under her settle- 
ment over which she had a power to appoint. There 
is no doubt about the principles which govern the 
case. Mr. Karslake was quite right in saying that 
this, like every question on the validity of appoint- 
ments depends upon the question of intention. 
There is also great room for the argument 
that this lady having appointed to James Wal- 
linger and his children certain specific parts 
of the property, the natural inference would be 
that when she came to appoint or dispose 
of the rest of her property, she could not in- 
tend either to dispose of or appoint what she 
had previously appointed in express terms. But 
after all it comes to a question of construction, 
because nobody can argue that the words about 
ultimate appointment of all that had not been 
before appointed, could be so general as to include 
everything, whether previously well-appointed or 
ill-appointed. What was well appointed could not 
be included ; what was ill-appointed must be in- 
cluded if the words are absolute and universal, as in 
my opinion they are. It is impossible to say 
that the plaintiff is not absolutely entitled to 
the whole of the appointed property, but only to 
that part of the property which was well ap- 
pointed. As to the argument the case involves 
a question of election, it proceeds upon a com- 
plete misapprehension of the principles on which 
the case of Whistler V. Webster (^sup,) was decided. 
Here nothing is left unappointed, nothing is claimed 
in default of appointment, and there is no room for 
raisings a question of election. Upon the whole, 
therefore, the declaration of the court must be that 
the appointment to James Wallinger’s children is in- 
valid, and that upon the true constructioiTbf the will 
and appointment of Mrs. Wallinger, all the property 
over which she had any power of appointment under 
the settlement or under the will, is absolutely and 
well-appointed to the plaintiff. 

Solicitors for the plaintiff, H. M, and F. Lowe, 

Solicitors for the defendants, R, D, Hughes, F. H. 
Turner* 


V.O. MALINS* COURT. 

Boportod by Q. T. Epwards and G. I. F. Cooke. Eaqrg., 
Barristers-at-Law. 

Feb, 24 and 25. 

WOTHERSPOON V. CuRRIE. 

Trade-mark — Im i cation — Rival advertisemen ts. 

The plaintiffs had been for many years the manufac- 
turers at Glenjield o/* starch, which was desct'ibed on 
their packets as “ Glenjield Starch,** and which had 
acquired a considerable reputation under that name. 
In 18G8 the defendant commenced manufacturing, also 
at Glenjield, starch which was made up in packets 
labelled “ C, and Co,, Starch Manufacturers, Glen- 
ficld,** in consequence of which several persons had 
been induced to purchase the defendants starch, under 
the impression that they were purchasing the “ Glenfeld 
Starch :** 

Held, that, notwithstanding^chat the defendant manufac- 
tured his starch at Glenfield, he was not entitled to 
use that name so as to avail himself of the reputation 
of the plaintiffs. 

This was a motion for an injunction to restrain 
the defendant, John Currie, his servants, workmen, 
and agents from applying the word “ Glenfield” to 
or in connection with starch manufactured by or for 
him, and from using the word “ Glenfield” in or 
upon any labels affixed to packets of starch manu- 
factured by or for him, and from in any other way 
representing the starch manufactured by or for him 
to be “ Glenfield Starch,” and from selling or caus- 
ing the same to be sold as “Glenfield Starch,” .and 
from doing any act or thing to induce the belief 
that starch manufactured by or for him was 
“ Glenfield Starch,” or starch manufactured by the 
plaintiffs. For many years previously to the year 
1847, Messrs. Fulton and Co., of Glenfield, near 
Paisley, in Scotland, manufactured a species of 
powder starch, which they called by the name of 
“ Glenfield Patent Double Refined Powder Starch,” 
but which was commonly called and known in the 
trade and by the public as “ Glenfield Starch.” 

In Jan. 1847 tlte plaintiff, William Wotherspoon, 
purchased of Messrs. Fulton and Co. their business 
and works at Glenfield, and the exclusive right of 
manufacturing starch in the manner in which it had 
been manufactured by them, and selling the same 
under the name or description of “ Glenfield Patent 
Double-Refined Powder Starch,” and for some time 
after such purchase the plaintiff Wotherspoon con- 
tinued to manufacture starch at the works at Glen- 
field, but he afterwards removed his manufactory to 
Manwelton, near Paisley ; such manufactory had 
ever since been known as the “ Glenfield Starch 
Works,” and the starch manufactured there still 
bore the original name of “ Glenfield Patent Double 
Refined Powder Starch,” or more shortly, “ Glenfield 
Starch,” and was manufactured by the plaintiffs 
under the style or firm of “ Robert Wotherspoon and 
Co.” The starch so manufactured was made up 
into packets of various sizes, each packet being 
enclosed in blue paper, upon which was pasted a 
green label bearing the words, “ Glenfield Patent 
Double Refined Powder Starch.” 

In the year 1869 the plaintiffs ascertained that 
the defendant, John Currie, who kept a shop in 
Paisley, and had been originally a workman in the 
employ of Messrs. Fulton and Co. at Glenfield, was 
making and selling starch enclosed in blue paper 
with green labels, bearing the words “ Royal Palace 
Starch, Carrie and Co., Starch Manufacturers, 
Glenfield ; ” the word “ Glenfield ” being printed in 
large and conspicuous letters, and that such starch 
was being sold by retail dealers as “ Glenfield 
Starch.” It appeared that the defendant, about 
the end of the year 1868, hired of Messrs. Fulton 
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and Co. a small building belonging to them at Glen- 
field at a rent of 121. a year, with a view to com- 
mencing the manufacture of starch, but that only 
two or three hands were employed by him there for 
the purpose, and it was alleged by the plaintiffs 
that the sole object of the defendant in hiring this 
building was to give colour to the use of the word 
“ Glenfleld ” on his labels. 

It also appeared that Glenfield was neither a 
town, a hamlet, nor a village, nor had it a post ofBce, 
but that it was merely a field in which two or three 
manufactories were situate, and the directory gave 
the names of about fifty persons as residing there. 
The evidence on the part of the plaintiffs fur- 
nished several instances in which persons had asked 
at different shops for “ Glenfleld Starch,” and had 
been supplied with the defendant’s starch. On the 
other hand the defendant alleged that he had no 
fraudulent intention in hiring the building at Glen- 
field ; that he had hesita,ted whether he should set 
up his manufacture at Glasgow, Renfrew, or Glen- 
field, but that he selected Glenfield because there was 
a spring of water there particularly suitable for the 
manufacture of starch ; that the word “ Glenfield” 
on his labels was merely used as an advertisement, 
and that his starch had attained a celebrity quite 
independently of the word “ Glenfield” being used 
in connection with it. It also appeared that it was 
the custom of the trade to enclose powder starch in 
packets of the description used both by the plaintiffs 
and the defendant. 

Glasse, Q.C„ and Fischer for the plaintiffs, con- 
tended that the defendant had adopted the name of 
‘‘Glenfield” upon his labels for the purpose of 
getting his starch purchased in the market as 
“Glenfield Starch,” which was the plaintiffs* manu- 
facture ; and that the plaintiffs were entitled to the 
exclusive use of the word “ Glenfleld” in connection 
with the manufacture and sale of starch. 

They referred to 

Seixo V. Provizende, L. Rep. 1 Ch. App. 192 : 14 
L. T. Rep. N. S, 314. 

Olenny v. Smith, 2 Dr. & Sm. 47C j 

Rodgers v. No will, 6 Hare 325.^ 

Cotton, Q.C., and Freeling for the defendant, con- 
tended that the word “ Glenfield” was used by him 
merely as an advertisement or statement where his 
starch was manufactured, and that his labels were 
not calculated to mislead purchasers acting with 
ordinary caution into the belief that they were pur- 
chasing the plaintiff’s starch. No person can ac- 
quire a monopoly in the name of a place, so as to 
prevent any other person, who is bona fide carrying 
on his business at that place, from putting the name 
of the place upon his goods. The defendant simply 
advertises himself as a rival manufacturer. They 
referred to 

Leather Cloth Company v. American Leather Cloth 
Company, 11 H. L. C. 523 ; 12 L. T. Rep. N.S. 742; 

Burgess v. Burgess, 3 De G. M. & G. 896 , 

Colonial Life Assurance Company v. Home and 
Colonial Life Assurance Co^mpany, 33 Beav. 5^ : 
10L.T. Bep.N. S.448; 

London Assurance v. London and Westminster 
Assw'ance Corporation, 32 L. J. 664, Ch. : 8 
L. T. Rep. N. A 497. 

The Vice-Chancellor. — ^I only wish to hear you, 
Mr. Glasse, as to the right of the defendant, to use 
the word “ Glenfleld on his labels. 

Glasse in reply. The fundamental rule is that 
one man has no right to pass off his goods as tho 
goods of a rival trader, and therefore he cannot use 
a name which has become associated with the goods 
of another person, so as to induce purchasers to 
believe that he is selling the goo4s of that other 
person. This is not a case of rival fiiaoufactiirers 


I as in Leather Cloth Company v. American Leather Cloth 
Company, 11 H. L. C., see pp. 638, 540. 

The Vice-Chancellor. ■— All these questiona 
depend upon the particular circumstances of each 
case. The question here is, has everything been dono 
bona fide 7 Has there been an intention to mislead 
or not ? Now I am much struck with that part of 
the defendant’s evidence in which it is said that ho- 
hesitated whether he should set up his manufacture 
at Renfrew, Glasgow, or Glenfleld, but that he 
decided on Glenfield, because there was a spring of 
water there particularly suitable for the manu- 
facture of starch, and he denies that he so decided, 
because of any advantage that might be derived, 
from the use of the word “ Glenfleld.” If this was- 
the case, why did he not sell his starch without 
using the word “ Glenfield ” on his packets ? Ho 
puts in a quantity of evidence at great expense in 
order to maintain his right to use the name, and 
yet he says the name is of no advantage. What 
object then has he in using the name ? His packets 
are labelled “ Currie and Co., starch manufacturers, 
Glenfield,” but they do not state where Glenfield is.. 
Glenfield is neither a town, a hamlet, or a village,, 
nor has it a post-ofSce. How then is a letter to find 
the defendant ? Why is the word “ Glenfleld ” 
placed by itself, and in such conspicuous letters ? 
The fact is this : The plaintiffs’ starch has gained a 
reputation, and is well known as ” Glenfield Starch,” 
and the defendant thinks that he can make use of 
this reputation. It is clear from the evidence that 
several persons have in fact been induced to pur- 
chase the defendants’ starch under the impressioa 
that they were purchasing “ Glenfield Starch.” [The 
Vice-Chancellor then went through the evidence 
bearing on this point, and continued :] Now one 
man may adopt or imitate the label or trade mark of 
another with the most innocent intention possible, 
but the law has settled that if his imitation is such 
as is calculated to mislead purchasers into the belief 
that he is selling an article manufactured by that 
other, this court will interfere. But in this case it 
appears that the defendant had for twenty years- 
known the plaintiffs’ starch was sold as “ Glenfield. 
Starch.” What could have been his object in put- 
ting the word “ Glenfield ” so conspicuously on his 
labels ? If it had been a place well known, I could 
quite understand his doing so, but to what am I to 
attribute all this anxiety on his part to use the name ? 

I am satisfied that his object was to make use of the 
reputation of the plaintiffs. The case is precisely 
similar to the case lately before me of the Guinea 
Coal Company, Lee v. Haley, L. Rep. 4 W. N. 258, 
268; 21 L. T. Rep. N. S. 546. The sole object 
of the defendant in that case was to avail 
himself of the connection and reputation of 
the plaintiffs, as I am satisfied the object of 
the defendant in this case is to avail ^himself of 
the connection and reputation of the plaintiffs,, 
and thereby to induce the public to buy his. 
starch as the starch of the plaintiffs. Whatever 
words or description he used on bis labels, he 
should not have used the one word the use of which 
would prove injurious to the plaintiffs. I am 
satisfied that this was a deliberate and fraudulent 
intention on the part of the defendant to palm off 
upon the public his starch as the plaintiffs’, and 
such a proceeding this court will not for one moment 
tolerate. The reason given by the defendant for 
setting up his works at Glenfield— namely, that 
there was a spring of water there particularly suited, 
to the manufacture of starch, is, my opinion, a 
frivolous pretence. But the defendant conUnM 
that, as he is carrying on his business at Glenfield, 
he is therefore entitled to use the name on hia 
packets, and that the plaintiffs do not^ possess an 
exclusive right to the name ; but I think that tha- 
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court, in coming to a conclusion on cases of this 
kind, should look at all the surrounding circum- 
stances of the case, and endeavour to ascertain what 
is the intention and object of the defendant. The 
<!ase here is analogous to that of a man selling goods 
under his own name, when the same class of goods 
'•has been previously sold by another man under the 
same name, and so have acquired a reputation in 
the market. I quite agree with what is laid down 
by Mr. Kerr in his work on Injunctions, p. 477, 
vrhere he says, “ The mere user by a man of his 
own name is of itself no evidence of fraud, but 
there may be other elements in the case, showing 
that the name has been fraudulently used for the 
purpose of reaping the benefit of the reputatibn 
“Which another has already acquired. It is 
in each case a matter of evidence, whether 
•or not the use of the name has been fraudulent. 
The principle on which the court proceeds in cases 
of this sort is accurately laid down by Lord Lang- 
dale in Perry v. Truefitt, 6 Beav. 06; there he says, 
** A man is not to sell his own goods under the pre- 
"tence that they are the goods of another man ; he 
•cannot be permitted to practise such a deception, 
nor to use the means which contribute to tliat end ; 
lie cannot, therefore, be allowed to use names, 
marks, letters, or other indicia, by which he may 
induce purchasers to believe that the goods which 
he is selling are the manufacture of another per- 
«OD. I own it does not seem to me that a man can 
acquire a property merely in a name or mark, but 
whether he has or not a property in the name or 
the mark, I have no doubt that another person has 
not a right to use that name or mark for the pur- 
poses of deception, and in order to attract to him- 
self that course of trade, or that custom, which, 
without that improper act, would have flowed to 
the person who first used, or was alone in the habit 
4>f using, the particular name or mark.” The case 
of the Leather Cloth Company v. American leather 
Cloth Company (sup.), turned entirely on the imita- 
tion not being colourable, so that the common run 
of mankind could not have mistaken the one 
trade mark for the other. The case of Seixo v. iVo- 
vizende (sup,), is exactly applicable to this case. 
'There the court acted on the principle that a 
man whose goods have obtained a reputation in 
the market is entitled to all the advantages of that 
^reputation. fThe Vice-Chancellor referred at length 
to that case, and continued:] Looking, then, at 
the whole of the circumstances of this case, I feel 
satisfied that the defendant, in printing and ex- 
hibiting the name “ Glenfield ” so conspicuously 
on his labels without any address did so with the 
idea that he could gain some profit for himself out 
of the celebrity of the plaintiffs ; and I think it is 
conclusively shown by the conduct of the defendant 
throughout that it was his deliberate intention to 
^et his starch known as “Glenfield Starch,” under 
which title the plaintiffs* starch was extensively 
known. On all these grounds, I am clearly of opinion 
that an injunction must be granted in the terms of 
the notice of motion. 

Solicitors for the plaintiffs, Willoughby and Cox, 
.Solicitors for the defendants, Roberts and Simjfson. 

Friday, July 23, 1860. 

Re Chawner’s Will. 

JAartgag^^ General power to mortgage'— Power of sals. 

A. testator directed his trustees to raise a sum of money 
by mortgagOt fts diey thought Jit, and subject to suSi 
mortgage devised the estate to certain persons : 

Jdeld, that the direciidUk to mortgage gave die trustees 
power to insert in the mortgage a power of sale. 

This case came on iq»on a petition presented by 


the trustees of the will of Edward H. Ghawner, 
dated in Aug. 1868, whereby he devised a certain 
estate to the petitioners, to whom he gave a general 
power, by mortgage, out of said estate, to raise a 
certain sum of money, in their discretion. And 
the estate, subject to such direction, was given in a 
certain manner, and upon this no question turned. 
The trustees were uncertain whether, in mortgaging 
the estate under the power given by the will, they 
could insert in the mortgage-deed a power of sale, 
and they now petitioned under Lord St. Leonards’ 
Act (22 & 23 Viet. c. 35) for the advice and opinion 
of the court upon that question. 

Wingjield in support of the petition. It was 
always considered that a mortgage should, to make 
it perfect, contain a power of sale. No doubt the 
cases were conflicting. In Clark v. Royal Panopticon, 
4 Drew, 20, Kindersloy, V.C. held that a power to 
mortgage did not include a power of sale ; but then 
came Lord Cranworth’s (23 & 24 Viet. c. 145), 
which by sect. 11 makes a power of sale essential to 
a mortgage ; and that w’as also held by the Master 
of the Bolls in Bridger v. Longman, 24 Beav. 27 ; 
also in Cooky. Dawson, 29 Beav. 123. Here there 
was, moreover, a direction with an absolute discre- 
tion. 

Streelen for the devisees. 

The Vice-Chancellor. — I consider that a power 
to mortgage includes a power of sale, that is, that a 
pow'cr of sale is a necessary incident to such power. 
When a testator directs money to be raised by 
mortgage, he means in the ordinary way, and that 
the mortgage deed should contain what such deeds 
do generally contain — that is, a power of sale. I 
quite concur in the opinion expressed by Lord 
llomilly in Cook v. Dawson, where he says that a 
power to mortgage includes the power to give to 
the mortgagee all such remedies as he ought to 
have, one of such remedies being a power of sale. 

I consider, therefore, and I express my opinion to 
be, that these trustees being directed to raise a sura 
of money by mortgage of the trust estate, as they 
shall think fit, have power to insert in the deed a 
power of sale, but 5nly with six mouths* notice. 

Solicitor, Beck. 

V. 0.* JAMES’S COURT. 

Reported by the Hon. Robert Butler, Barrister-at-Law. 

Saturday, Feb. 12. 

Re Egberts. 

Practice— Declaration of Title Act — (25 ^ 26 Viet, 

c. 67), s, 6. 

Where, upon a petition presented under the above Act, 
the petitioner proves such possession and states such 
title as, if established, would entitle him to a declaration 
under the Act, a reference will be ordered to chambers 
to establish the title. 

This was an unopposed petition, presented in the 
matter of the Declaration of Title Act 1862, by 
Thomas Roberts, an infant, by his guardians, pray- 
ing for a declaration that under the provisions of 
the above Act, the petitioner was entitled to one 
moiety of a house, No. 41, Windmill-street, near the 
Haymarket, for an absolute inheritance in fee 
simple in possession, free from incumbrance, subject 
only to a lease, in the petition mentioned, to one 
John Proger. 

• The petition stated the will of Robert Hendy, 
dated the 31st May, 1806, whereby the house was 
devised to Janses Badbara for life, remainder to hia 
two daughters Elizabeth and GaroUiie, their heirs, 
and ass^ns, as tenants in common ; death of 
the testator and of James Badhamf the maniage 
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of Elizabeth Badham; the marriage of Caroline 
Badham to John Koberts ; various leases of the 
property ; the death of John Roberts and of Caroline 
Roberts, she having duly receiveil one moiety of 
the rents up to her death ; and that John Rol^rts, 
the eldest son and heir of his mother Caroline 
Roberts, died in May 1865, leaving the petitioner 
his heir at law ; also that no solicitor was called in 
or consulted by Caroline Roberts, in reference to 
any will or testamentary disposition by her, 
that the petitioner had been informed by some of 
Mrs. Roberts’s children that she was often requested 
by them to make a will, but refused to do so, invari- 
ably stating, that the premises would go under her 
settlement equally amongst her children ; that 
diligent search had been made, but no trace could 
be found of the existence of the title deeds or of any 
settlement. That no such settlement was ever 
registered in Middlesex ; and alleged that the 
petitioner was entitled to the moiety in fee. It was 
stated at the foot of few^petition, that it was not 
intended to serve the petition on any person ; nor 
had it been. 

The petition was supported by the affidavits of ' 
the solicitor and of a member of the family. 

IF. n. Ter/ el/, for the petitioner, referred to the 
f)th section of the Act 25 & 20 Viet. c. 07. 

The Vice-Chancellor, being satisfied that the 
/petitioner had proved such possession, and stated 
such title as, if established, would entitle him to a 
declaration under the Act, ordered a reference to 
chambers, in conformity with the 0th section. 

Solicitor, C. P. P/'ilvhard. 


Tuesday Feb. 15. 

Re Burrell ; 

Burrell v. Smith. 

Admivistration — Equity of redei/q/lion in copyhold — 
Letjal or equitable assets — 15 I 117//. 4, c. 104 — 

Insufficient estate — Costs of Jllainlijj as bekceen 
solicitor aad client. 

In the administration of the estate of anyone dying before 
the Is/ Jan. 1870, the equity of redemption oj copy- 
hold estate is legal assets. 

Where a plaintiff in a snit for administering an inst/ff- 
cient estate for the heneft of othei s, had commenced 
the suit in the least cxpensice tray possdde, he was 
alloioed his costs as bettccen solicitor and client. 

The question raised on this adjourned summons 
was, whether the equity of redemption of a copy- 
hold estate was applicable to the payment of spe- 
cialty debts in priority to siinide contract debts ; in 
other words, whether it was legal or equitable assets. 

The testator, Thomas H. Burrell, who died iu 
1863, by his will apxwintcd the defendant Smith 
and his (testator’s) sister, Louisa Burrell, his 
executors, and devised to them all the residue of his 
real and personal estate upon trust for the persons 
therein named, but he did not charge any part of 
his property with, or devise any part of it subject 
to, the payment of his debts. 

As the whole of the real and personal estate was 
devised in trust for sale, an administration suit was 
commenced by one of the residuary legateMsigainst 
the executors by summons. 

It was found that the testator at his death was 
possessed of some copyhold property in mortgage. 
This was sold under an order in the suit, the cuort'* 
gagees paid, and ,lhe balance, mnounting to 
lOs., was now in court. 

From the chief ckrk’s eertiificate. it appeared that 
if the specialty cireditoca were to i&ve paj’s&ent in 
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priority, they alone would swallow up the whole of 
the assets. 

The cause, which was adjourned out of cham> 
bers into court, now came on for further consider* 
ation, on the question of whether the 2594 16s.. 
representing the sale of the copyholds, was not 
equitable assets. 

Cozens Hardy for the plaintiff. — The question 
turns upon the construction of the 3 & 4 Will. 4, 
c. 104. We say that by that statute all real estate, 
whether freehold, copyhold, or customary hold, is 
first made assets for the payment of all creditors 
— so far as the assets are equitable ; but then comes 
the proviso at the end, which say’s that creditors 
by specialty in which the heirs are bound are not to 
lose their priority. If it be necessary, the point 
is decided in 

Foster V. IlanJley, 1 Sim. N. S. 200 15 Jur, 73; 

E. n. Colt, for specialty creditors, supported tho 
same view, and referred to 

Cook V, Orcfjson, 3 Drew. .547 ; 

Cnynmings v. Cummings, T. & L. 64 ; 

Boyle for the defendants, as representing tho 
simple contract creditors. — It is admitted on the 
other side that by the former part of the statute 
this properly is made equitable assets. Then as to- 
the proviso it is contended that all it means is that 
creditors by specialty in which the heirs arc bound' 
are to have the same priority as they had before tho 
Act. But before the Act creditors by specialty, in 
which the heirs are bound, could not go against 
copyhold estate ; copyhold estate was never assets 
before the Act for any creditors whatever. Conse- 
quently, this is made by the statute equitable 
assets. 

The Vice-Chancellor said it appeared to him 
the question was substantially governed by tho 
authority of Foster v. Handley : (I Sim. N. S. 200.) 
In that case the same sort of argument that had 
been used in this case with regard to an equity of 
redemj)tion in copyholds was urged before Lord 
Cranworth with regard to an equity of redemption 
iu freeholds, and was overruled by him. Indeed,, 
according to one of the reports, Lord Cranworth, 
whether nec ssarily or not, actually ruled that an 
equity of redemption in Copyholds was within the 
proviso, i.e., that it was legal assets. Accordingly 
ho must hold that the specialty creditors must be 
paid in full in this fund also, before any of the 
simple contract creditors were paid. 

Cozetis Hardy asked for the costs of the plaintiff 
as between solicitor and client ; and referred the 
court to Bu/hilt v. Ransom, 2 Cols. 536, followed by 
H'eston V. Clowes, 15 Bim. 610 ; and see Morgan 
and Davey, on Costs, p. 136. The plaintiff began and 
carried on the suit in the least expensive way. 

Tho Vice-Chancellor held that the plaintiff in 
this instance was entitled to his costs as between 
solicitor and client. 

Solicitors, Sharpe, Parkers, and Pilchard ; G. F.~ 
Cooke; T. H. Williams. 

Feb. 16 and 18. 

Corbett v. Hill. 

Tresspass— Contiguous houses — Projecting room — Righit 
to space above the projection. 

Plaintiff, ike owner of two contiguous houses in ike citU’ 

of ijowdon, conveyed one <f them to the defendaait'^if 

a deed which coirectly marked out on a plan the groundt 

eiU ff ike Muse conveyed. Over this site 4W«re.j>rc- 
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fectedon the first JUx>r^ a room of the plaintiff's house^ 
whidi was supported hy the other house : . 

HeU^ that the right to the vertical column of air over the 
projection was determined by the ground site^ and 
hence belonged not to the plaintiffs but to the defen- 
dants. 

This was a motion for decree. 

By a deed dated the 2<ird April 1866, a messuage, 
warehouse, and hereditaments, numbered 15, Phil- 
pot'lane, “ as the same were then in the occupation 
of " certain tenants, and another messuage, ware- 
house, and hereditaments, situate and being No. 34, 
Eastcheap, in the city of London, “as the same 
were then in the occupation of Joseph Prime ” 
were conveyed to such uses as the plaintiff Charles 
Joseph Corbett should appoint, and in default of 
appointment to the use of the plaintiff for life, 
remainder to uses to bar dower, remainder to the 
use of the plaintiff in fee. 

By an indenture dated the 26th Juno 1866, the 
messuage, warehouse, and hereditaments at 34, East* 
cheap, as the same was then lately in the occu- 
pation of Joseph Prime, and then of said Joseph 
Corbett,” was conveyed by the plaintiff and another 
to the defendants Thomas Rowley Hill and Edward 
Bickerton Evans, their heirs and assigns. 

On each indenture there w'as a plan drawn on the 
margin. 

Shortly after June 1866, the defendants began 
pulling down the house and premises No. 34, East- 
cheap, and the plaintiff then discovered that one of 
the rooms on the first-floor of his house. No. 15, 
Philpot-lane, projected into and was supported by 
the defendant’s house. He also discovered that a 
cellar or %'ault belonging to his house No. 15, Phil- 
pot-lane projected \inder the basement floor of the 
defendant’s house ; and that, on the other hand, a 
cellar or vault belonging to the defendant’s house, 
No. 34, Eastcheap, projected under the basement of 
the plaintiff’s house. 

Neither of these three projections appeared in the 
plans, which were of the ground-floor. The pro- 
jecting cellar belonging to the plaintiff’s house was 
in part virtually under the projecting room belong- 
ing to the plaintiff’s house. 

The defendants in rebuilding their premises 
No. 34, Eastcheap, manifested an intention of build- 
ing over the roof of the projecting room — in other 
words, of entering upon the vertical column of air 
Above the projecting room, and they claimed the 
right to do this. 

The plaintiff, on the other hand, claimed the 
column of air above the projecting room usque 
ad ccelums and the soil below the projecting cellar 
usque ad inferos ; and, after a correspondence, filed 
the bill on the 3rd Oct. 1 868. 

On the same day the Master of the Rolls granted 
an ear parte injunction to restrain any further erec- 
tion ; but the defendants nevertheless proceeded on 
the 3rd, and up to twelve o’clock on Monday the 
■6th Oct., when a notice to commit was served. | 
By this time the walls of the building.over the pro- 
jecting room were finished but not roofed in. 

On the 3rd Dec. 1868 the defendants moved 
before^ Giffard, V.C., now Lord Justice, to dissolve 
^e injunction, when his Lordship dissolved the in- 
junction, but reserved the costs to the hearing. 

The bill as amended prayed for a declaration 
that the projecting room was not comprised in the 
hereditaments conveyed to the defendants by the 
6eed of the 26th June 1866 , and for an inj un ction 
to restrain the defendants from erecting, or building, 
•or placing any erection or structure over or on the 
xoof of the projecting room, or any part thereof. 

An^hleU, Q. C. and LindUy for the plaintiff.— The 


bill is filed to prevent not a mischief, but a perpetual 
trespass. They cited 
Doe V. Bva% 1 Tr. 701 ; 

Press V. Baxhers 2 Bing, 456 ; 

Martyr v. Lawrence, 2 Do G. J. & S. 261 ; 

Kerstake v. Whiter 2 Storkie, 608 ; 

Bay, Q. C. and Bovill, for the defendants, wore not 
called upon. 

The Vicb-Chancbllob. — I n this case the plain- 
tiff seeks an jnjunction to prevent the continuance 
of a building which has been erected over a certain 
property, which, but for two rooms that I am about 
to refer to, would be a court-yard into which there 
would be an opening into the house 34, East- 
cheap. The plaintiff conveyed that house to 
the defendant. He conveyed it by a plan which 
carefully delineates the site of the house. The 
ordinary rule of law is that whoever has got the 
solum — whoever has goLthe site, is the owner of 
everything up to the sky and down to the centre of 
the earth; but that ordinary presumption of law 
no doubt is frequently rebutted, particularly with 
regard to property in towns, by the fact that other 
adjoining tenements of a joint ownership or from 
other circumstances protrude themselves over the 
freehold; and the question is, whether the protru- 
sion is a diminution of so much of the freehold, in- 
cluding the right upwards and downwards, or 
whether the protrusion is not raerelj' the right to 
that horizontal stratum limited by the ceiling on one 
side and the floor on the other, that is to say, a flat. 
In my opinion this protruding room here was 
simply a protrusion of that extent and that limited 
character. It was a protrusion which the plaintiff 
has retained as part of his freehold in Philpot-lane. 
According to the cases to which Mr. Amphlett 
referred, a man may have a solum or soil which may 
be apparently in another man’s house. My opinion 
is as clear as anything can be that that room 
remains part of the house in Philpot-lane. But 
being part of the house in Philpot-lane does not 
carry with it anything above or anything below; 
that is, subject to the exception which has been 
obtained or made by reason of the protrusion, the 
owner of the house in Eastcheap still remains the 
owner of everything, including the column of air 
over which the supposed trespass has been made. 
That being so, the plaintiff has failed. The decree 
will be : “ The court being of opinion that the 
plaintiff is entitled to the column of air over so 
much of the projecting room as projects over the 
site described in the plan, dismiss the bill with 
costs ; but without prejudice to any question as to 
the ownership of the room.” 

Solicitors for the plaintiff, C. T. Jenhinson and Son, 

Solicitor for the defendant, Worthington Evans. 


Feb. 26 and 28. 

Be The Merchants’ and Tradesmen’s Assurance 

Society. 

Mutual assurance company— ‘Transfer of business— 
Policy-holder — Novation of contract. 

By the deed of settlement of an assurance society dated 
in 1847, it was provided that the subscription capital 
should be subject to be paid off as therein provided ; 
and in the mean time was to be delved a guarantee 
fund. The general funds of the society other than the 
guarantee fund were to be called the assurance fund. 
In 1855 the sjd»sa%ption capital was paid back to the 
subscribers with interest and^ a bonus, and the gua- 
rantee fund was put an end to, the diarcholders mu- 
tucdly rekanng earh other. In Feb. 1858, the society 
transferred aU their goodwill, premiums, and e feats 
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to an association ; and it was agreed that all the lia- By clause 186 all sums to be claimed under any 
hitities of the society in respect of the policies should policy were to be paid out of the funds of the 
he borne hi/ the association; that the association society; and by clause 189 all shareholders and 
shquld indemnify the society and its members ; and members of the society were to be entitled to the 
thqt all claims in respect of policies should be paid and same remedies against the society for the recovery 
satisfied out of the funds of the association- In Oct. of any policies, annuities, or bonuses as they would 
1858, the business of the association was transferred be entitled or subject to as assured if not share- 
to the Albert Company. holders or members. 

A pclicn having bemeff-ecud in 1850 with thn director, .empowered 

oj Hi mietf, and the Ufe having dropped in 1808, J? eufflcient indem- 

iince which tim the Albert Company anS the amweid. “‘y- “y ,P»r“o» ?' ‘''S buBineej policies or 
tion had bothbeen ordered to be wound-vp, the holder, ‘•’o 'ociety to any other eociety or 

0 /^, 0 % preemted a petition, o wind-up the eoci^y. Xure 239 prividod Zi it at an extraordinary 

Ueldy that the agreement in l8o8 effected a complete general meeting a resolution, already passed at a 
novation of the original contract between the assured special meeting of directors, should be passed, for 
and the society ; and petition dismissed. dissolving the society, and the same should be con- 

Semble, after the payment off of the subscription capital firmed, then from the time of such confirmation 
of the society in 1855, the society could no longer be the society should, except for the purpose of wind- 
tke subject of a winding~up.,oTder. ing»up the affairs thereof, be dissolved, and the 

** business concluded, “ and save by the means afore- 

This was a petition by Thomas Stephens, executor said no dissolution shall be had of the society.” 
of Joseph Laycock, deceased, for the common order Clauses 240 and 241 were as follows : 

to wind-up The Merchants’ and Tradesmen’s Mutual 240. Immediately upon the dissolution of the society the 
Liiie Assurance Society. directors shall, out of the funds and property of the society. 

By the deed of settlement of the society, dated pay and satisfy all immediate demands from or in respect of 

the 9th March 1847, and made between the share- assurances, annuities, endowments, or other contracts or 

, ^ 1 V i; 1 engageincn ts, aud shall, if practicable, obtain from other 

holders of the first part, the directors of the second assurance companies, an undertaking to pay and satisfy 


part, the auditors of the third part, the trustees of 
the fourth part, and a covenantee for the society 
of the fifth part, after reciting that the imme- 
diate subscription capital of the society was 
to be 100,000/., in 2000 shares of 50A each, 
which was to be paid off, with interest, and a 
bonus as soon as such an amount of profits 
should have been realised as to make its continu- 
ance unnecessary, the parties thereto of the first, 
second, third, and fourth parts covenanted with the 
covenantee, amongst other things, as follows : — 
The subscription capital of 100,000/., in 2000 


the remainder of such claims aud demands, aud in consider- 
ation thereof shall cause to bo transferred to such other 
assurance company, or os the directors thereof shall appoint, 
so much of the funds or proi)erty of tho society as siiall bo 
agreed upon between the contracting i>arties as sufficient, 
and shall cause to be done and executed all such contracts, 
acts, deeds, matters, aud things os in the opinion of the 
directors shall be necessary or advisable for carrying the 
said arrangement into effect, and if any funds or property 
of the society shall remain, after answering all claims on 
the society and other the purposes aforesaid, the directors 
shall cause so much thereof as shall not consist of money 
to be converted into money, and shall then cause tho cl«ur 
moneys or funds of the society, if any, to be divided, p^d| 
and distributed in such manner as the directors shall think 


fiharps nf fiO/ paeh wii« tn hf> siilii<9pf tn ho nnid nff fit amongst the shareholders and members thereof for the 
snares or OW. eacn, was to do subject to bo paid off according to their right and interest therein. 

as thereinafter provided, and in the mean time was ^ - — e* - - 
to be deemed a guarantee fund. The general funds 
of the society, other than the subscription capital, 
were to be called “the assurance •fund,” and were 
to consist of all premiums, fines, and other moneys 


241. Notwithstanding dissolution of tho society, the deed 
of settlement and duties of the shareholders and members— 
including tho powers to call and hold extraordinary or 
general meetings, and tho jiowei’s to call for and enforce the 
payment of further instalments on shares, or contribution 
from tlio members — shall, iintil all claims and demands 
shall have been respectively satisfied and provided, and 
until a final division shall have been made of the residue 



thereof. 


or payments to be received for policies 

Clause 22 provided that as soon as it should 
appear that the net profits of the assurance fund 
should be eq^ual in amount to double the amount of 
the bonuses, it should be lawful for the directors to 
convene an extraordinary general meeting, and lay On the 4th June 1850, Joseph Laycc^k effected 
before it a statement of the debts, assets, and lia- a policy with the society on his own life for 200/. 
bilities of the society ; and, subject to the direction The policy was executed by three of the directors ; 
of the meeting as to tho time and place of payment, and it was agreed that the sum assured should bo 
tho amount paid up by each shareholder in respect paid “ out of the funds of the society.” 
of his shares, with a bonus of 5L per cent., should By a deed dated the 1st Nov. 1855, and made 
be paid and returned to him, thereupon the between the shareholders of the society of the one 
guarantee fund should be discontinued and wound- part, and the directors ^f the other part — after 
up ; the shareholders should be acquitted and dis- reciting that it had been ascertained by the directors 
charged, as resjpected the society, and indemnified that tho net profits of the society were then equal 
by the society against strangers, from all further to double the amount of the bonuses directed to be 
obligations, liabilities, and transactions of the paid to the shareholders by the deed of settlement ; 
society in respect of their shares, and from all the that tho directors had that day, in pursuance of a 
covenants ana stipulations of the deed of settlemeut, resolution duly passed to that effect, paid to the 
except as to an}r previous breach; thereupon the several shareholders the amount of the capital 
clauses and provisions therein contained, so far as actually paid-up by each of them in respect of his 
the same were applicable to shareholders, should be shares, with a ronus of 5/. per cent. ; and that, pur- 
considered at an end as respected shareholders only, suant to the same resolution, the guarantee fund 
and the balance then standing to the credit of the had been discontinued and wound-up — the parties 
assurance fund should thenceforth form the assu- th^eunto mutually released each other from all 
ranee fund of the society, and be the only fund for claims and demands for or on account of any matter 
receiving and paying all moneys on account of its or thing in any wise relating to the society. The 
business and affairs. directors also covenanted to indemnify the share- 


By clause 25 “ the bonus apportioned to members 
in respect of any policy” fallen due since the last ap- 
TOrtionment was to be paid forthwith, gjr (clause 28} 
bo allowed in reduction^of premium. 


holders. 

By an agreement, dated the 26th Feb. 1868, and 
made Itetween the society of the first part, the 
directors of the second part, the directors of the 
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Bank of London and National Prorincial Insurance 
Association of the third part, and the trustees of 
the association of the fourth part, after reciting 
that the directors of the society had proposed to 
dispose’of and transfer the business of the society 
to the association, and the directors of the associa- 
tion had agreed to purchase the same for considera- 
tions stated in two several agreements, bearing even 
date therewith, it was witnessed that the society 
and its directors thereby disposed of and trans- 
ferred to the association all the goodwill, benefit, 
and advantage of the society, and all the i)remiuras 
which, as from the 5th Dec. 1857, might or would 
be payable, with the lease and all the estate, 
effects, and credits of the society, 
f The trustees and directors of the association 
thereby agreed to enter into all necessary cove- 
nants (but so as to be binding upon the assets of 
the association only, and not upon themselves per- 
sonally in their respective assets) for payment of 
the rent and covenants in the society’s lease, and 
for indemnifying the society from the same. 

The agreement also contained the following 
clauses : — 

2. The risks, engagements, and liaLilities of the society, 
ui>on or in respect of the said policies respectively, and also 
upon or in respect of all other the affairs and business of 
the society whatsoever, and notwithstanding the omission 
of ony such risk, engagement, or liability in the account or 
statement hereinafter provided for, shall be undertaken 
and borne by the association ; and the association, by their 
trostecs and directors on their behalf, shall and will indem- 
nify the society and the directors thereof from and against 
all such the aforesaid risks, engagements, and liabilities 
respectively, and from and against all costs, charges, and 
expenses in resiiect of the present agreements, and the 
carrying of the same into effect or otherwise in relation 
thereto. 

3. All claims whatsoever which shall he made or become 
payable ujion iioJicies of the society in respect of the deaths 
of iwrsons assured by them, and also upon all other the 
affairs and business of the society as aforesaid, shall, 
subject to such lawful exceptions as the directors of the 
society might have made, be paid and satisfied by and out 
of the funds of the association. 

8. The directors of the society, as 'far as they reasonably 
can, will procure the several x>ersons holding or entitled to 
policies or other engagement iu the society, to accept in 
exchange for or renewal thereof, policies or engagements 
of the association . And in all cases, whet her such exchange 
or renewul shall or shall not be made, the association will 
indemnify the society and their directors against all liabili- 
ties whatsoever in respect of such policies and engage- 
ments, so long as the same shall respectively remain in 
force. 

13. Tlie society slmll not, after the day of the date hereof, 
enter into any engagement, or incur any liability whatso- 
ever (other than such as may bo necessary for carrying on 
the ordinary business of the society), without the consent 
and approval of the board of directors of the association. 

The Bank of London Association was not a 
registered company, and the liability of the share- 
holders was not limited, except by the terms of the 
life and other policies granted by the association. 

By another agreement dated the 7th Oct. 1858, 
the business of the association was transferred to 
the Albert Life Assurance Company, anl the agree- 
ment^ was confirmed by the shareholders of the 
association on the 20th Oct. following. 

On the 29th Sept. 1868, Joseph Lay cock died. In 
Sept. 1860 the Albert Company was ordered to be 
wound-up ; the Bank of Loudon Association was 
also in liquidation. 

Mr. George Thomson, who was manager of the 
society from its commencement until Feb. 7, 1858, 
deposra that under the circumstances which he 
statqd, namely, the agreement and resolutions above 
mei^oiied, there are “no shareholders in” the 
■odety^ and tiie society “ has no capital, stock, 
money, funds, or assets of any description.” 

0. Morgan, Q.C. and Cookson for the petitioner. 

On the question of the jurisdiction of the court to 
wind-up die society in its present circumstances, 
they referred to 

Companies Act 1862, a. 199 ; 


Re London Marine Insurance Association's cases, 

20 L. T. Bep. N, S. 943 ; 

Ex parte Phillips, 3 De G. & Sm. 3 ; 

Warwick v. Worcestershire Railway Company, 

13 Jar. 651. 

Eddis, Q. G. and Rodtoeil, for the official liquida- 
tors of the Bank of London Association, and for a 
director of the society ; and 

Eay, Q. C. and J. N. Higgins for tho official 
liquidators of the Albert were not called upon. 

The Vice-Chancellor. — It appears to me that if 
I had seen the deed of Feb. 1868, 1 should have 
stopped the argument in limine, that is to say, I 
should have endeavoured to stop it without the 
great waste of time, which seems to, me to have 
occurred since tho matter was first mentioned on 
Saturday. The matter seems to me almost too plain 
for anything that can be called argument. The 
society was a mutual society, I think, in 1855, with 
nothing but an insurrffirce fund ; and there was a 
right to have payment out of that fund when the 
event occurred in 1858, by a transaction to which 
the petitioner, or the person whom the petitioner 
represents, was a party, that is to say, by a general 
meeting of the society all the members of the 
society entered into an arrangement, by which, in 
fact, the mutual association was effectually put an 
end to. And by a deed by which they are all bound, 
all the assets of the company, including that fund, 
were handed over to another society. That other 
society entered into these stipulations, by that same 
deed. The risks, engagements, and liabilities of 
the societj’^, upon or in respect of the said policies 
respectively, and also upon or in respect of all 
other tho affairs and business of the society whatso- 
ever, and notwithstanding the omission of any such 
risk, engagement, or liability in the account or 
statoment hereinafter provided for, shall be under- 
taken and borne by the association ; and the asso- 
ciation, by their trustees and directors on their 
behalf, shall and will indemnify the society and 
tlie directors thereof from and against all such 
risks, engagements, and liabilities respectively, and 
from and against all costs, charges, and expenses in 
respect of the present agreement, and the carrying 
of the same into effect, or otherwise in relation 
thereto, all claims whatsoever which shall be made 
or become payable upon policies of the society in 
respect of the deaths of persons assured by them, 
and also upon all other the affairs and business of 
the society, shall, subject to such lawful excep- 
tions as the directors of the society might have 
made, be paid and satisfied out of the funds of the 
association.” After that bargain on the part of 
this roan, it is impossible for him to say that there 
is anything to be done. He has no right to call on 
any of his brother policy-holders to pay him any- 
thing. He has no right whatever to have any 
funds distributed between him and them. He has 
liis remedies, and whatever those remedies may be 
it is not for me to point them out, against the society 
which undertook to pay this policy with his con- 
sent. If there ever was a case of novation (sup- 
posing that there originally was a cieditor and 
debtor, which there would not be here) this seems 
to bo the most complete novation that could pos- 
sibly be conceived. Whether there has been any 
subsequent novation as between the Bank of 
London and tho Albert is not a matter now before 
me to consider. Tlie petition must be dismissed 
with coats, two compauies will take their 

costs out of their own funds respectively. His 
Honour added that one or other of the companies 
ought to pay the petitioner. 

Solicitors : for the petitioner, Burton, Yeates, imd 
Hart i for the official liquidator, JVnne and Layton ; 
Lewis, Munns, and Co. 
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Bowes v. Law. 

Buildings — Covenant not to erect — Boundary wall— 
Vinery — Damages — Injunction — Parties — Costs. 

Plaintiff bought a piece of land^ bounded on the south by 
a road, from a vendor, who covenanted by the convey- 
ance that “no buildings,'* except dwelling-houses of a 
d<ff,nite building cost, should be erected on the land on 
the other side of the road. Defendant afterwards 
contracted to purchase from the same vendor the land 
on the other side of the road, which he also agreed to 
fence in by a railing or walling from \ft. to 1ft. high. 
Defendant also agreed to enter into a covenant with 
the vendor similar to that which the plaintiff had 
entered iniot 

Defendant afterwards turned the land which he, had 
agreed to purchase into part of his pleasure ground, 
and built a boundary wall running along the road, 
8ft. Qin. high, except at one. wot, where he raised it 
for a few feet in length to lift, high, in order to sup- 
port against it the roof of a vinery, which he also 
built on the land agreed to be purchased by him : 

Uehl, that the building of the garden wall to the height 
of 8ft. Qin. was not a breach of the covenant : 

Held, further, that the raising of the wall to the height 
of 11 ft., and the building of the vinery, were breaches 
of the covenant. 

The court refused to order the defendant to pull down 
the wall and vinery, and gave the plaintiff 40s. 
damages. 

The plaintiff having made the vendor a defendant, was 
ordered to pay his costs, he being an unnecessary party. 

By an indenture dated the 29tli Oct. 18GG, the 
defendant George Allison conveyed to the plaintiff 
Thomas Bowes a piece of land, bounded on the sohth 
by a street or road called Carlton-terracc, being 
part of the Mard End Estate, in the parish of 
Croft, near Darlington, Yorkshire. By the same 
deed Allison covenanted with Bowes that “ no 
building, except dwelling-houses to front with 
Carlton-terrace, should be erected or built on any 
of the lots numbered 30 to 47, bofli inclusive, on 
the plan thereinbefore referred to, and should not be 
of a less cost than 200/1 for each house on each lot.” 

In 18G9 George Allison contracted with the other 
defendant, the Kev. Frederick Henry Law, rector of 
Croft, for the sale to him of these lots, numbered 
30 to 47, and other adjoining property ; and by the 
agreement Mr. Law stipulated to make a per- 
manent fence around the premises, to the satisfac- 
tion of tho vendor or his agent, either by railing or 
walling from 4 to 7ft. high. He also agreed that 
tie would enter into a covenant with the vendor, 
similar to that stated above, and indemnify the 
vendor against any breach of the same. 

Mr. Law proceeded to throw this land into the 
pleasure ground adjoining the rectory, and he built 
iuong Carlton-terrace a wall, 8ft. Gin. liigh through- 
out, except at one part where he raised it lift., and 
built inside it a vinery with a roof leaning against 
the wall. 

The plaintiff, in May 1869, filed the bill for an 
injunction to restrain the defendant, Mr. Law, from 
continuing the erection of this wall and vinery. 

A mandatory injunction was moved for on the 
llth. Nov. last, and was ordered to stand to the 
hearing, on the defendant’s undertaking. 

Q. C. and Dewsnap, for the plaintiff, con* 
tended that both the wall and the vinery were 
**■ buildings,** and so within the restriction. They 
cited 

Tipping v. Soleershy, 2K.&J.} 

Oofos V. Sims, 6 De G. M. & a. 1 ; . 

Childs V. Douglas, 5 3^ G. M. & G. 739. 


CV.C. J. 

Amphlett, Q.C. and Kekewich, for the defendant 
Law, argued that a wall was not a building within 
the meaning of this covenant ; that a wall of 8ft. Gin. 
in height, and in a small part of it lift, high, could 
hot damage the plaintiff to any appreciable extent, 
and was far more advantageous to him than a row 
of houses built for 200/1 each ; and that a vinery, 
even if a building, could not be a breach of the cove- 
nant, as it was actually out of sight. They cited 

MorisliY. Harris, L. Eep. 1 C. P. 155; 

Keafes v. Lyon, L. Eop. 4 Ch. 218: 20 L. T. Eon. 

N.S. 258. 

Kay, in reply, on tho question of the wall only. 
It is not necessary to show pecuniary damage when 
it is sought to restrain the breach of a contract. 

The Vice-Chancellor (after stating the facts). 
— Now the word “buildings” is perhaps an ambi- 
guous oxijression, and certainly in its ordinary 
use does not signify a wall. I certainly think 
that the repairing or reinstating of buildings 
would include the repairing or leinstating of a 
garden Avail, or of a wall inclosing or delhiing somo 
portion of a field, as is to be found in some parts 
of the country .J It may be that in a covenant 
of this kind the word “ buildings ” may have a 
more restricted meaning; but I observe that in 
Child V. Douglas (Kay 5G0 ; 5 De G. M. & G. 739) tho 
word “ building ” was held to apply to the erection 
of a very liigh wall, rising to some fifteen feet. A 
difference of opinion certainly was expressed by one 
of the learned judges (Knight Bruce, L.J.), and no 
concurrence of oiiiaion was expressed by the other 
(Turner, L.J.); and even the learned judge who 
decided the point said that whilst he was of opinion 
that a Avail fifteen feet high Avould be an infringe- 
ment, he doubted whether the covenant would pre- 
vent the erection of a wall five feet high ; and ho was 
satisfied that a wall two feet high with an iron rail- 
ing upon it, was not at all events such a “ build- 
ing” as the court would interfere Avith. In this 
case, sitting as judge and jury, I haA'e to consider 
whetlier the erection of a boundary Avail, including 
the portion of it of increased height where the vinery 
is placed, is a breach of the covenant. The lower 
liortion of the Avail is 8ft. Gin. high, Avhich is not an 
unusual or improper height, or different in these 
respects from a wall two feet high and surrounded 
by a railing, as suggested by the Lord Chancellor in 
Child V. Douglas. I am of opinion that such a wall 
as this, built bona fide as a boundary of a garden, is 
quite as i)roper and justifiable as the wall four feet 
high Avith the iron railing upon it, referred to in the 
judgment in that case. Therefore, I am of opinion as 
regard* the wall, that as to that part of the prayer 
which asks that the defendant be ordered “ to pull 
down and remove any wall or walls from the same 
premises,” the suit has failed ; and I may observe 
that tlie draftsman has been obliged to add the 
words “ Avail or walls,” wishing to bring them 
within the terms of the injunction, though tho 
covenant has the word “building” only, I think 
that the suit, so far as that goes, has failed ; but I 
am of opinion that the erection of a vinery and the 
making of the wall of a greater height at that spot 
is a clear infraction of the covenant against “ build- 
ings,” except of the specified class. If this were 
allowed merely because the roof of the vinery is 
constructed by way of slope against the wall, the 
plaintiff might be deprived of the benefit of hia 
covenant, by the erection in a similar way of^a 
stable, a cowhouse, or anything else which might 
be buiUt against the wall, and which might cause 
the very injury to tho property sought to m pro- 
vided against, viz., the erection of some offensive 
or injurious building, instead of or in addition to 
the erection of houses of the value of 200/ or iip» 
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C. P.l Wallis (app.) 

wards. The plaintiff, therefore, it appears to me, 
was well founded as far as regards the vinery ; and 
the question for the court is, what ought to be done ; 
whether a mandatory injunction ought to be granted, 
or whether the alternative jurisdiction should be 
resorted to, which has been given to the court by 
recent legislation. I am of opinion, having regard 
to all the circumstances, and considering that no 
substantial annoyance or injury has been occa- 
sioned to any right of the defendant’s, that a de- 
claration will be sufficient for the purpose of 
protecting the title, and I do not think it neces- 
sary to give to the plaintiff the power of doing 
such an unreasonable and unneighbourly act as 
that of taking down this vinery, which is a 
great convenience to the defendant without afford- 
ing to the plaintiff, himself, any benefit. I 
propose, therefore, to declare that the erection 
of a boundary wall on the piece of ground is no 
breach of the covenant in the bill mentioned ; but 
that the raising of the wall for the purpose of 
placing, and the placing against it of a vinery, are 
breaches of the covenant. But, under the circum- 
stances of the case, the court doth not think fit to 
order the removal thereof, and doth assess the 
damages in respect thereof at 40^. Then there 
must be an injunction to restrain the defendant 
Law from making any further addition to the wall 
or vinery, further than putting a coping to the wall, 
or from committing any other breach of the 
covenant; and the defendant Law must pay the 
costs of the suit, except the costs ot the defendant 
Allison, who was not a necessary party, which must 
be paid by the plaintiff. 

Solicitors : Burn^ for F. T. Stevenson, Darlington ; 
Cree and Last for Newbu, Richmond, and Walton, 
Stockton-on-Tees ; Clarlke, Son, and Rawlins, for 
Allison, Son, and Willan, Darlington. 


Common Halo Otouxta, 

COIJItT OF COMMON PLEAS. 

Roported by M. W, M<.'KKi.i.An, and H. H. Hocking, 
Esqrs., BarriHtor!i>at>Law. 

SEGISTKATIOX APPEAL. 

Friday, Jan, 21. 

Wallis (app.) v, Birks (resp.) 

Registration — County vote — Perpetual curaie^Equitahle 

freJiolder, 

A. being perpetual curate of B., land within the parish 
of B. oj more than 40s. annual value was conveyed in 
aixordance with the statute in that behalf, to ». and 
his successors, in exchange for other lands of equal 
value. The perpetual curacy had never been aug~ 
merited out of Queen Anne's Bounty. On the death 
of A., C. was made perpetual curate oJ B. in his 
stead: 

Beld, that ^ C. had at least such an equitable freehold 
interest in the land in question as to entitle him to have 
hts name inserted on the list of voters for the parirdi 
of B* 

At a court, held before the revising barrister 
appointed for the revision of the list of voters for 
the j^sh of Burwell, in the county of Cambridge, 
WilUam Wallis duly objected to the name of the 
Her. Thomas Bawson Birks being inserted in the 
list ctf Toters for the said parish. 

The Ber. Thomas Bawson Birks (the respondent) 
was the incumbent, as the perpetual curate, of the 
pariah of the Holy Trinity, Cambridge. He was 
Hcensed upon due presentation thereto on the 5th 
Jan. 1866, ** to perform the office of perpetual curate 
or incumbmit of the chunffi of the per^ual curacy 


V. Birks (resp.) [C. P. 

of the Holy Trinity, Cambridge ” (as appeared by 
the instruments which were set out in the case.) 
He claimed to be on the register of voters in respect 
of land at Burwell, in the county of Cambridge, 
of more than the clear annual value of 40s., which 
was taken in exchange for other land attached to 
such perpetual curacy. 

By a certain indenture of exchange, bearing 
date the 2nd Sept. 1856, and made between 
Thomas Morland and Conrad Wilkinson, therein 
described of the first part ; the Bight Bev. Thomas, 
Lord Bishop of Ely, ordinary and patron of the 
vicarage of the parish of Holy Trinity, in the borough 
of Cambridge, of the second part; and the Bev. 
Chas. Clayton, clerk. Fellow of Caius College, Cam- 
bridge, in the University of Cambridge, incumbent of 
the said vicarage, of the third part ; whereby it is 
amongst other things recited that, by indenture 
bearing date the 6th April 1855, and made between 
Frederick Bandall of the first part, William Wilson 
of the second part, John Eadon of the third part, 
and the said Thomas Morland and Conrad Wilkin- 
son of the fourth part, and for the valuable consider- 
ations therein mentioned, the piece of land situate 
at Benwell aforesaid, hereinafter particularly de- 
scribed, was conveyed and assured to such uses as 
the said Thomas Morland and Conrad Wilkin- 
son, or the survivor of them, his executors 
or administrators, should at any time before 
the expiration of twenty-one years from the death 
of such survivor, by any deed or deeds appoint, and 
in default thereof and subject thereto, to the use of 
the said Thomas Morland and Conrad Wilkinson, 
their heirs and assigns for ever. And whereby it 
is further recited that, by virtue of an Act of Par- 
liament passed in the 55th year of the reign of 
his late Majesty King George the Third, intituled 

An Act to enable spiritual persons to exchange the 
parsonage or glebe houses or glebe lands belonging 
to their benefices, for others of greater value or 
more conveniently situated for their residence and 
occupation, and for annexing such houses and lands 
so taken in exchange to such benefices or parsonage^ 
or'glebe house and glebe lands, and for purchasing 
and annexing lajids to become glebe in certain cases, 
and for other purposes,” it was lately agreed 
. between the said Thomas Morland and Conrad 
Wilkinson that the said Thomas Morland and 
Conrad Wilkinson should give to the said Charles 
Clayton and his successors, the pieces or parcels of 
land thereinbefore mentioned, and thereinafter par- 
ticularly described, in exchange for a piece of land 
situated in the parish of St. Andrew-the-less, in the 
borough of Cambridge. And whereby it is further 
recited that the several directions in the said recited 
Act had been complied with, and that in pursuance of 
the said recited Act, and the said proceedings taken 
by virtue thereof, the said recited agreement for the 
said exchange had been and was thereby ratified 
and confirmed by the said Thomas Lord Bishop of 
Ely, as ordinary and patron, and by the said Charles 
Clayton as incumbent of the said vicarage. It was 
thereby witnessed that, im pursuance of the said 
recited agreement, and in consideration of the said 
piece of land in the parish of St. Andrew-the-Less, 
in the borough of Cambridge, so agreed to be given 
in exchange, they the said Thomas Morland and 
Conrad Willrinson, by and with the consent and 
approbation of the said Thomas, Lord Bishop of 
Ely, as ordinary and patron of the said vicarage, 
upon the acceptance of the said Charles Clayton as 
incumbent, by and with the consent and approba- 
tion of the said ordinary and patron testified as 
therein mentioned, did grant, bargain, sell, and ex- 
change unto the said Charles Clayton and his suc- 
cessors, vicars of the s^d vicarage for the time 
being, for ever (dnter alia'), all that piece or parcel 
of land situate, lying, and being in Burwell afore- 




April 23, 1870.] 


THE LAW TIMES RKPOItTS,'-yo\, xxii., n.s.— 269 


C. P.] Yglesias and others V. The Royal Exchange Assurance Corporation. [C. P. 


said, containing by admeasurement 2a. Ir. 15p., 
then or late in the occupation of James Scott, 
together with the appurtenances thereto belong- 
ing, to hold the same with tlie appurtenances unto 
and to the sole use and benefit of the said Charles 
Clayton and his successors, vicars of * the said 
vicarage of Holy Trinity aforesaid, for the time 
being, for ever, in exchange for the said piece or 
parcel of land and appurtenances, situate in the said 
parish of St. Andrew-thc-Less, in the said trough 
of Cambridge. 

No proof was given of any augmentation from 
Queen Anne’s bounty of such curacy. 

The following is a copy of the claim : — 


Eevorend 7, Trumpington freehold 
llioiniis BoSid, T nTi.1 

Rawson Birks. Cambridge. 


Broad 

Hedges. 


The revising barrister decided that such incum- 
bency being a perpetual curacy conferred upon Mr. 
Birks a sufficient freehold estate in the property at 
Burwell (he receiving the rents thereof), as to en- 
title him to vote in respect thereof, and he allowed 
his vote accordingly. 

If the court should be of opinion that the respon- 
dent had a sufficient freehold interest in the said 
land, his name was to be retained on the register, 
but if otherwise, then his name was to be erased. 


O'Malley, Q. C., for the appellant.— The statute 
1 Geo. 1, stat. 2, c. 10, s. 4, provides that where any 
minister of any church, curac}’’, or chapel shall re- 
ceive a grant from the Queen Anne’s bounty, he 
and his successors shall be deemed a body politic 
with perpetual succession by such name as m the 
grant of such augmentation shall be mentioned. 
The grant of the land, in respect of which the re- 
spondent claims, was made to Mr. Clayton (the 
former perpetual curate), and his successors ; but 
as it is found in the case that no grant was ever 
made out of Queen Anne’s bounty to this perpetual 
turacy, the perpetual curate was not and is not a 
body corporate, and the respondent is not in point 
of law Mr. Clayton’s successor. The respondent 
is nothing but a stipendiary curate, and cannot 
take land in succession. He cited 

Qrecnslade v. Darby, L. Rep. 3 Q. B. 421 ; 18 L. T. 

Rep. N. S. 463 ; 37 L. J. 137, Q. B. ; 

2 Burn’s Eccles. Law, 55, (citing Weldon v. 

Qreeix ) ; 

Price V. Pratt, Bunb.273 ; 

Mason v. Lambert, 12 Q. B. 795 ; 17 L. J. 366, Q. B. 
fWiLLES, J. — Who tlien is entitled to the land ?] 
jE’ossibly Mr. Clayton, or else it reverts to the 
grantor. That, however, is another question, 
f WiLLES, J. — If the land reverted to the grantor, 
that would hold good in equity as a trust fqr the 
benefit of the successive incumbents of this curaev. 
In any case, the present curate has an equitable 
right by the conveyance. He is thus at all events 
the equitable freeholder, and that is quite sufficient.] 


Keane, Q. C., for the respondent, was not called 
upon. 

Judgment for the respondent. 

Attorneys for appellant, J. and C. CoU, for E. 
Foster, Cambridge. 

Attorney for the respondent, J. F, Isaacson, for 
J, Button, Newmarket. 


Saturday, Jan. 29, 

Yglesias and others v. The Royal Exchange 
Assurance Corporation. 

Costs, taxation of- — Commission to examine witnesses 
abroad — Costs of sending out aJbarrisU r from England 
•^Master's discretion, * 

In a case of great intricacy and importance, a commis- 
sion was obtained to examine witnesses in the Canaries, 
and the plaintiff sent out, as one of his commissioners, 
an English barrister. In taxation of the pkiintiff*s 
costs, the master allowed a large sum for the fees and 
expenses of the barrister, and the court refused to in* 
terfere. 

This was an action on a policy of insurance on a 
cargo of cochineal from the Canary Islands. The 
defendants pleaded, in substance, that the plaintiffs 
had not 8hipx)cd a cargo of cochineal, but of barley, 
and had subsequently jettisoned it. They had also 
taken criminal proceedings in the Spanish courts 
against the shippers and the captain of the ship. 

The plaintiffs, before the trial, obtained a com- 
mission to go to the Canary Islands to examine 
witnesses. Three commissioners were appointed by 
the plaintiffs, two of whom were mercantile men, 
residing on the spot, while the third was Mr. 
Underdown, an English barrister. The defendants 
also sent out a barrister to cross-examine the wit- 
nesses. The commission sat for twenty-two days, 
and Mr. Underdown was engaged twenty-three days 
besides in travelling. 

At the trial before Bovill, C.J., a verdict was 
found for the plaintiffs. The master, on taxation 
of costs, allowed the sum of 575/. 9s. as the fees 
(at the rate of ten guineas a day) and travelling 
expenses of Mr. Underdown. 

Watkin Williams for the defendants now moved 
for a rule to review the taxation, on the ground 
that the allowance for the plaintiffs’ commissioner 
was excessive. He relied on the case of Potter v. 
Rankin, L. Rep. 4 C. P. 70, where the court had de- 
clined to interfere with the decision of the master, 
who had refused to allow for expenses of this cha- 
racter. 

J. C. Mathew for the plaintiffs showed cause in 
the first instance. Under the circumstances, the 
employment by the plaintiffs of an English barrister 
was a necessary and reasonable step. Potter^ v, 
Rankin shows that this is a matter for the discretion 
of the master, and that when he has exercised it the 
court will not interfere. 

Bovill, C. J. — It is impossible to lay down any 
rule fA universal application in these cases. In a 
general way, the master would, I should say, refuse 
to allow for the expenses of an English barrister 
sent out from this country to conduct a commission* 
At the same time there may be cases of such great 
importance, that each party might feel bound to 
avail himself of the services of counsel, and l am 
not aware that there is any inflexible rule against 
allowing their expenses. Whether they are to bo 
allowed or not must of course depend upon tho 
nature of the case. Now, it cannot be denied that 
this was a case of very great intricacy and import- 
ance. Charges of gross fraud were made, and 
even criminal proceedings instituted against tho 
shippers. More than 800 questions were put 
by the defendants’ commissioner and the issim of 
the trial, which took place before me, and lastw ror 
fire days, turned mainly upon the answers to tno 
interrogatories. The defendants had, m one of tneir 
commissioners, a gentleman well versed in mercan- 
tile matters, and well able to conduct an inquiry oC 
this kind. They had also a barrister to represent 
them. All these matters must be taken mto con- 
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«idcration. They must be decided by somebody, 
and 1 know no one who has better means of deciding 
them than the master, who has the briefs before 
him. Knowing what I do of the case, I certainly 
cannot say that I think the master has used his 
discretion wrongly ; indeed I think, taking all the 
circumstances into consideration, that he was quite 
right in deciding as he did. I think the court 
ought to follow the rule laid down in Potter v, lianhin, 
and refuse to interfere. 

M. Smith, J. — I am of the same opinion. A ques- 
tion of this description must always depend upon 
the special circumstances of the case. It is impos- 
sible to lay down any inflexible rule upon the sub- 
ject, or to say that expenses, such as these, shall 
never be allowed. A discretion is left to the master 
to allow or disallow these expenses as he . may sec 
fit. His discretion is always considered final, and 
the court will never interfere, unless either he 
appears to have proceeded on an erroneous prin- 
ciple, or to have exercised his discretion in a manner 
that is palpably wrong. It cannot be said here 
that the master has fallen into either of these faults. 
After what I have heard from my Lord, I think 
that the defendants themselves have shown the 
necessity for the course taken by the plaintiffs. I 
think that it might be better, in most cases, to 
settle beforehand, whether a commissioner should 
go out from this country or not ; but that, I believe, 
has never been the practice. 

Brett, J. — The many discussions we have had 
during the last term on the subject of costs, satisfies 
me more than ever of the propriety of the rule, that 
the master's discretion is not in general to be inter- 
fered with. At the same tine it would, I think, bo 
a great injustice if we were to hold as a rigid rule, 
that the exercise by the master of his discretion 
should in every case be final unless a principle were 
involved. In the present instance, I must say that 
the master appears to have propeily considered the 
importance and the difficulty of the case, and that 
it has not been shown that he was wrong in deciding 
as he has done. 

liu/e refused. 

Attorneys for plaintiffs, Maunnrd, 5on, and Co. 

Attorneys for defendants, Freshjields. 


Jan. 28 and 31, and Feb. 23. 

VlCKERT AND WlFE V. LONDON, BRIGHTON, AND 

South Coast Rail>vay Company. 

Writ of inquiry — Taxation of costa — Good jury. 

■Upon a taxation of costs in a writ of inquiry before the 
Secondary, a guinea each was allowed by the master 
for a good jury. An order for a good jury had been 
■previously obtained by the plaintiffs, ana the jurors 
had been summoned from the special jury list : 

JBldd, upon a rule to review the taxation, that this pay- 
ment was a just and reasonable remuneration for me 
jury's services, and was properly allowed as costs 
against the defendants. 

On the 14th Jan., I^pes, Q. C., on behalf of the 
'defendants, obtained a rule nisi calling upon the 
plaintiffs to show cause why the master should not 
he at liberty to review Kis taxation of the plaintiff’s 
hill of costs in this cause in respect of the allowance 
of two counsel and matters incident thereto, the 
allowance of a good jury, and the amount paid to 
them. 

The following was the affidavit of the defendant’s 
attoipey, upon which the role was granted : 

This action was brought by the plointifFg to recover 
^damages front the defendiats in respect of certain injuries. 


sustained by the pluiutiils at New Cross, on the 23rd June 
1869, while travelling on defendants' railway. 

The defendants suffered .iiidgmont by default, and a writ 
of iuuuiry was instituted before the Secondary of the City of 
London on the 18th Dec. last, and the damages were 
assessed by the jury at 1801. 

The said .writ of inquiry was executed by a good in 
pursuance of an order of Master Kaye, dated the 7tn Dec. 
last, and made in consequence of a summons taken out 
by tbe plaintiff's attorney in that behalf, and the said order 
was silent as to costs. 

On or about the Srd Jan. last the plaintlfib’ costs in this 
action were taxed by one of the masters of this honourable 
court. 

The defendants object to the allowance of the following 
items in the bill of such costs so taxed Oj^inst them : 

Doc. 14th. — Two fair copies of brief with declara- 


tion, &o., folios 100 each 6 6 8 

„ Two copies correspondence, equal to 

three B.S. each 10 0 

„ Two copies particulars pluiutiffs’ claim 

folios 16 each 0 10 8 

Dec. 16th. — Fee to Mr. Prentice, Q. C., and clerk, 

with brief 22 0 0 

„ Attending him 0 13 4 

,, Fee to him on consultation 2 19 6 

,, Attending hhn to appoint 0 6 8 

,, Fee to Mr. Thesiger, and clerk, with 

brief 16 10 0 

„ Fee to him on consultation 1 3 6 

Dec. 18th. — Paid jury 12 12 0 

The defendants objected, as I am informed and believe. 


to the allowance of such items on the said taxation by the 
master. 

No certificate by the said Secondary of the City of Loudon 
of the said writ of inquiry l)eing a fit and jiroper ouo to he 
determined by a good jury, was produced and shown to the 
muster on the said taxation of costs. 

An appliciitiou was made by summons at chambers by 
defeudimts' attorneys for an order to stay proceedings in 
this cause for such time as should be sumcient to enable 
the defendants to apply to the court upon the question of 
costs, and thereupon by uu order of the Honourable Mr. 
Justice Willes, dated tbe 10th of Jan. instant, it was 
oi-dered that all proceedings herein should be stayed until 
the Srd day of next term, inclusive. 

AlOSdavit of plaintiff’s attorney in answer : 

I have perused a copy of the rule in this canse, dated the 
14th Jan. iust., and also a coi>y of the affidavit of defen- 
dant's attorney, upon which such rule was granted. 

The writ of inquiry in this cause was executed before 
Mr. Secondary Potter and a good jury on the 18th Dec. 1869, 
and the hearing of the said cause occupied from eleven 
o'clock in the forenoon until past five o'clock in the after- 
noon, when the jury assessed the damages of the plaintiffs 
at 180?. beyond a sum of about 31?. already j»aid to plaintiffs 
by defend^ts. * 

The execution of the said writ of inquiry was attended by 
two counsel on behalf of the plaintiffs, and also by two 
counsel on behalf of the said defendants, and the brief for 
the said plaintiffs consisted of thirty sheets of paper, and 
contained the evidence of eleven witnesses j and nine wit- 
nesses were examined on the part of the said plaintiffs, and 
fivo on the port of the said defendants. 

During the time occupied by the said jury retiring to 
consider the amount of damages to be assessed, I was 
applied to by the officer of the court for the court fees, and 
also for the fees for tbe jury, and 1 accordingly paid tihe 
sum 41 la. for court fees, &c. ; and on my asking the said 
officer what I was to pay the jury, ho demanded of me one 
guinea for each of the said twelve jurymen, which I 
accordingly handed to him. 

The Secondojpr of the said city of London duly certified 
on the writ of inquiry that this was a fit case to he heard 
by a special jury, and that such writ of inquiry, with the 
said certificate duly indorsed thereon, was produced to the 
master on the taxation of .said costs. The circumstances 
under which the saute was so produced are as follows On 
my applying for the return of the said writ of inquiry, and 
the finding of the jury indorsed thereon, I was informed by 
the said Secondary that ho hod not certified for a sx^ciol jury, 
but if it was required he would do so, os he considered it a 
fit cause to be tried by a special juiw ; and on attending the 
said taxation of costs on the 3rd Jan. inst. I so informed 
the said master who allowed the costs of the said special 
jury, subject to the production of the said certificate of the 
said Secondary, and on the 14th Jan j inst. I, In company 
with defendant's attorney’s clerk, a^:a^ attended the said 
master, and produced to him the said certifi^te for a spe- 
cial jury, and he thereupon gave his allocatur for the 
amount of the said taxed costs. 

During tbe progress of the said taxation the defendants 
objected to tbe master allowing two counsel, when I in- 
formed the said master what length the brief was, how many 
witnesses were examined, and how long the inquiry lasted : 
tbe nid master then examined tbe brief, and stated that 
in bis opinion, and he bad bad thirty-five years* experience* 
a brief with eleven witnesses was sufficient to warrant tbe 
attendance of two counsel, and be should exerdse bis dls- 
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ciretion and allow them ; the defendants then submitted to 
the said msstev that if he allowed two counsel the fees were 
excessive ; but the said master, upon argument, decided the 
fees were not excessive, and allowed them. 

I say that I, on behalf of the said plaintiffs, attended the 
said summons on the 10th Jan. inst., for a stay of proceed- 
ings to enable the defendants to apply to this honourable 
coart for an order for the master to review his taxation of 
costs herein, and the endorsement made thereon by the 
honourable Mr. Justice Willes was as follows:- "Order 
until the 3rd day of term not inclusive. I express no 
opinion.'’ 

I have consulted with counsel as to the advisability of 
applying to this honoiirable court to set aside the said vfrit 
of mquiry, and obtaining a new writ on the ground of the 
insufficiency of damages, and upon such consultation 
counsel was of opinion that the said de mages were quite 
inadequate to the injuries received, but thought the plain- 
tiffs could not succeed in setting aside the said writ of in- 
quiry, and that the court would not interfere with the 
finding of the said jury. 

By desire of the court, inquiry was made as to 
the manner in which juries were summoned upon 
writs of inquiry, and the following certificates were 
procured : — • 

From Mr. Secondary Potter : — 

Previously to the passing of the Jury Act (6 Geo. 4, c.50), 
there was a list of respectable tradosineu in constant 
attendance at the sheriff's office to try all writs of inquiry, 
which writs were then taken daily. If the parties required 
a bettor jury, an order was obtained for a good jury, and 
the jurors were of the same class of persons as formed the 
common jury trying causes in the Superior Courts. After 
the passing of the Jury Act, the jury iu coustaut attend- 
ance at the sheriff’s office was discontinued, and all juries 
were coini)Ose<i of common jurymen taken out of the same 
list of persons as composed the common juries for the 
Superior Courts, and, consequently, a good Jury under that 
name no longer existed. Afterwards, when the sheriffs re- 
ceived an order for a good jury, it was treated as an ordfer 
for a special jury, and the jury were nominated and 
treated as a special jury, and in court receivc<l one gruiuoa 
each iu each case. This has been the iuvuriahlc practice iu 
Loudon since the passing of the Jury Act, uo matter in 
which of the courts the action was brouglit, and until the 
present time, as far as 1 understand, has always been 
allowed. 

From the Under- Sheriff of Middlesex : — 

The practice in Middlesex with regard to good juries is 
identical almost with that of the City of London, viz., that 
a good jury has usually been nomiuatod and summoned 
from tho special jury list, and that in all oases where a writ 
of inquiry is executed before such a good jury they receive 
one guinea each, nc distinction being made in this resi>ect 
between a good and a special jury, unless the party who 
obtained the order chooses to have the jury selected from 
tho common jury list, iu which latter case they receive 
10s. 6d. each. 

Prentice^ Q. C. and Thesir/er showed cause against 
the rule. The allowance of one or two counsel is a 
matter for the discretion of the master. [The de- 
fendant’s counsel abandoned this ground of tho rule.] 
As to the fees for a good jury, the statutes, rules of 
court, and practice have all agreed in summoning 
and paying a good jury as if it were a special jury : 

3 Geo. 2, c. 25 ; 

24 Geo. 2, c. 18 j 

6 Geo. 4, c. 60, ss. 34, 35, 52 : 

7 Will. 4 & 1 Viet. c. 55 ; 

Beg. Gen. 23 Car. 2, r. 48 ; 

Reg. Gen. H. 2 Will. 4, r. 101 ; 

Reg. Gon. H. 16 Viot. (1853). r. 40; 

1 Tidd’s Practice, 9th edit. 787 ; 

2 Arch. Pr., 11th edit. 987 ; 

2 Lush’s Practice, 2nd edit. 798 ; 

Gray on Costs, 365 ; 

Wilkiiison v. Malin, 1 0. & M. 287 ; 

Price V. Williams, 5 Dowl. 160. 

Lopes, Q. C. and Laing supported the rule.— -There 
is no authority whatever as to the amount of the 
fees to be paid to a good jury, and there is no inci- 
dent in common to a good and a special jury. Be- 
sides, the practice is not invariable : 

. Calvert v. Cordon, 3 M. & R. 124. 

Cur, adv, vult, 

Feh, 23. — ^The judgment of the court ^Bovlll, C. J,, 
M. Smith, and Brett, JJ.), was deliveied by Boyill, 


C. J.---An application was made for a review of tho 
taxation of costs in this case, first, with referenco 
to the number of counsel allowed by the master,, 
which point was disposed of in the course of tho 
argument ; and, secondly, on the ground that tho 
master had allowed tho costs of a good jurj’’, and 
the fees paid to the social jurors upon the execu- 
tion of a writ of inquiry. The defendants had suf- 
fered judgment to go by default ; and the plaintiffs 
then applied for and obtained a judge’s order for a 
good jury. The sheriff accordingly summoned such 
jury from tho special jury list, and the sum of one 
guinea was paid to each juryman, which payment 
has been allowed by the master. The practice of 
ordering a good jury existed long before the pass- 
ing of the Acts which regulate special juries. 
Those statutes do not relate to writs of inquiry ; 
and by the rules of court a good jury cannot be had 
without the order of a judge. The judge exercises 
his discretion as to whether it is a fit case for a 
good jury ; and, if he makes the order, it has long 
been settled that the cGSts of the good jury are to be 
allowed on taxation : ( IFj/^tnsoa v. Malin.) Tho 
principal object in obtaining an order for a good jury, 
since the Act of 6 Geo. 4, c. 50, has been that the jury 
should be selected from the special jury list, instead 
of from the common jury list (see Price v Williams), 
and the practice of the Secondaries in the City of 
London ever since the passing of that Act has been, 
when such an order is made, always to select tho 
jury from the special jury list, and the jurymen 
have invariably been paid one guinea each for their 
attendance. The practice in Middlesex lias been 
somewhat different, as the Under Sheriff has given 
the party who obtained the order the option of 
having the jury selected from the special jury list, 
or from amongst a superior class of tradesmen on 
the common jury list. If the jurymen were selected 
from the common jury list, they were paid 10s. Gd. 
each ; but, if taken from the special jury list, they 
have, as in the City of London, invariably been 
paid one guinea. In tho present case the jury 
were selected from the special jury list, and were 
paid one guinea each, in accordance with that prac- 
tice. The usual fee of a special juror has undoubt- 
edly been one guinea ever since the passing of the 
Act of 6 Geo. 4, c. 50, wliich required a separate 
list to be made of special jurors ; and by the u5th 
section of that Act it is provided that no juror shall 
be allowed to take more than the judge shall think 
just and reasonable, and which shall not exceed 
U. l.s\, except in case of a view ; and this statute, 
therefore, seems to recognise one guinea as a pro- 
per fee. If the practice had existed and been 
sanctioned by the courts only since tho passing of 
that Act (a period of nearly forty-five years), we 
should have been very loth to interfere with it ; but, 
upon looking to the earlier statute of 24 Geo. 2. 
c. 18, it is clear that the fee of one guinea to special 
jurors was at that time also recognised by the 
Legislature ; so that there is every reason to 
believe that for upwards of one hundred year* 
the fee of one guinea has been adopted and 
approved by the courts. •In tho Act of 
24 Geo. 2, c. 18, after referring to the previous 
statute as to special juries, sect. 2 begins with a 
recital that complaints were frequently made of 
the great and extravagant fees paid to jurymen 
returned under the former Acts, and then prohibits 
the taking of more than the judge shall think just 
and reasonable, not exceeding one guinea, in the 
same terms as the subsequent Act of 6 Geo. 4, c. 60. 
The previous statute relatirig to special jurors was 
the 8 Geo. 2, c. 25 ; and sect. 15 of that Act, after 
reciting that doubts hod been conceived touching 
the power of the courts to order special juror^to bo 
s umm oned, except for trials at bar, expressly enu 
powers the courts to order juries to be strjick fOj- 
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the trial of issues in such manner as special juries 
hare been, and are usually struck in such courts 
respectively upon trials at bar. In the 3 Geo. 2, 
c. 25, there is no mention of the fees to be paid to 
the special jury ; but, from the recital in the Act of 
24 Geo. 2, c. 18, s. 2, it seeems probable that the^ay> 
ments exceeded one guinea to each special juror at 
that time. Long before these Acts it was the practice 
to summon special juries for trials at bar (where all 
trials originally took place), and probably they were 
also summoned for trials at NisiPrius: (see Phihot v. 
Feeler, Cro. Jac. G72.) And from the case or Rex 
V. Smith, 1 Stra, 266, in the reign of (Jeorge I., it 
would seem that this was done by a rule for a good 
jury, and that the persons summoned were often 
gentlemen who were in the commission of the peace. 
There can be little doubt that the special juries were 
composed of the principal freeholders ; and in the 
7th edition of Trials per Pais, edited by Giles Bun- 
combe in 1739, p. 90, it is stated that it was the 
practice of the courts to order “ the prothonotary 
to choose forty-eight out of the sheriff’s book of 
freeholders of the most substantial men of the 
county.” It also appears from Salk. 406, pi. 1 and 2, 
that, in the 8 Will. 3, the practice of striking a 
special jury from the freeholder’s book was very 
much the same as it is at present. What was the 
precise date and origin of the fees, either to special 

i 'urors or common jurors, it is difficult to ascertain, 
n Smith’s Commonwealth, which was v'ritten in 
the^ early part of the reign of Queen Elizabeth, and 
which is referred to in the interesting work of Mr. 
Forsyth upon trial by jury, it is stated in chapter 
18 that “The party M’ith whom they have given 
their sentence givetii the enquest their dinner that 
day most commonly ; and this is all they have for 
labour, notwithstanding that they come, some 
twenty, some thirty, or forty miles, or more, to the 
place where they give their verdict ; all the rest is 
at their own charge.” In The Duke of Richmond v. 
TFise, 1 Vent. 124, 23 Car. 2, which was tried at 
Bar, and ^ where a motion was made to set aside 
the verdict on account of the jury having been 
entertained by the successful party, it is said by 
the court to have “ been usual at the assizes for 
the jury to receive the collation after verdict 
given, from him for whom they find, and that it 
would not avoid the verdict, but that such practice 
ought not to be.” It appears, however, from 
Powell’s Attorney’s Academy, published in 1623, 
that at that time the ordinary and usual fee to each 
common juryman was %d., and ,to each talesman 
4d. At p. 141, under the heading of “ Fees at Nisi 
Prius at Guildhall,” are the following entries : — 
**To the jury per piece being of the number in 
hab. corp. 8d.” “To the rest that come in by the 
tales per piece, 4d” And at p. 142, it is stated “ to 
be the same upon a Nisi Prius in the country.” But 
^ere is no trace of what the fees were to special 
jurors. It is clear, also, that in 1658 and in 1682, 
the practice was to p^ the special jury upon a trial 
at bar : (See Hunt v. Hollts, 2 Sid.77, where the jury 
Mine from Borsetshire, and Caldicot v. Earl Pem- 
oroke, 2^ Show. 248, where they were summoned from 
Wiltshire ; and in Reg. v. Imabitants of Hermitage, 
Corth. 239), it appears at p. 242 of the report that 
we pr^ecutors paid 66/. to the jury, who came up 
fron^ Dorsetshire in very bad weather. In the 6 th 
edition of Trial per Pais, published in 1718, after 
speaking of certain jurors being fined for taking 
monepr after their verdict, it is stated that “the 
practice is otherwise at this day ; if it were no^ 
the Middlesex juries would not so court the bailiffs 
to return them especially to trials at bar, where 6/. 
a nutn is a frkquent gratuity, sometimes more.” It 
is not improbable tha^ after the jessing of the Act 
of 8 Geo. 2, c. 26, a similar practice as to the fees 
began to prevail with the special juries at Nisi Prius, 
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and that this may have led to the enactment in the 
24 Geo. 2, c. 18, limiting the payment to one guinea, 
which is repeated in the later Act of 6 Geo. 4, c. 60. 
In the 1st edition of Bacon’s Abridgment, published 
in 1736, and in the subsequent editions, title “ J uries” 
(L.), “ When and by Whom to be Paid,” it is said : 
“ Jurors in all civil causes are to be paid for their 
trouble and attendance, and the quantum is to be 
proportioned according to the distance of place, 
badness of the weather, &c. ; but if they take any 
money or other reward for giving a verdict, they 
arc not only punishable at common law by fine and 
imprisonment, but to a decies tantum given by the 
statute of 38 Edwd. 3, c. 12, i.e., a forfeiture of ten 
times as much as he hath taken. But, if some of 
the jurors appear, and the trial goes off pro defectu 
juratorum, those who appeared are not to be paid ; 
for nobody has received any benefit from their 
attendance, and consequently not obliged to make 
them any recompense. But where a cause was 
appointed for trial at t)!ie bar of B. B., by a jury of 
Wilts, and a venire returned, and the jury sum- 
moned, but before the day the parties agreed, and, 
the summons not being countermanded, several of 
the jury appeared ; it was ordered, on motion, that 
the attorneys on both sides should pay them. So 
if the jury find a special verdict, the charges of the 
jury shall be equally borne by both parties.” And 
in the margin there is the following note : “ In strict- 
ness, on a trial at Nisi Prius in the same county, they 
are only entitled to 8J., and to 5/. on a trial at bar, 
where they come out of a foreign county citing 
Trials per Pais, 62, 216. And in Impey’s Practice of the 
CommonPleas, 4th edit., published in 1794, at p. 398, 
there is the following passage ; “ I understand the 
talesmen are now paid the same as the special jury, 
and so they are in the King’s Bench. Lord Mans- 
field said they served for a special purpose, there- 
fore they ought to be paid the same as the special 
jurors ; formerly it was otherwise.” So far back as 
living memory extends, the fee to a special juryman 
has been a guinea ; and that fee appears to have 
been recognised by Acts of Parliament and sanc- 
tioned by the courts. It is true that it seems to 
depend upon usage, but many similar payments, 
and most important rights and privileges, have no 
other foundation than the usage and practice of the 
courts ; and, the payment in question being only a 
just and reasonable remuneration to the jury for 
their labour and services, we are of opinion that it 
may and ought to be sanctioned as it has hitherto 
been. No authority has been produced to the con- 
trary ; and we are of opinion that the fees in this 
case were properly paid, and that the amount of 
them and also the other costs of the jury were pro- 
perly allowed. The rule was moved as an expe- 
riment, and must be discharged with costs. 

Rule discharged. 

Attorney for plaintiffs, A. S. Edmunds. 

Attorneys for defendants, Baxter, Rose, Norton, 
and Co, 


Jan. 24 and Feb. 7. 

Lidoett v. Sbobbtan. 

Marine insurance--PoUcg on ship~^Conclmion of risk 
"-•Moored at anchor in good safety. 

In a LlojfcTs poUev on ship, the risk was described “ at 
and from Eonaon to Calcutta and for thirty days 
after arrival,** and the said ship, ^c, until she 

hath moored at anchor twenty-four hours in good 
sefety.** 

The tfsip of ter sustaining dtxmage at sea to suth an ex- 
tent as to require incessant pumping to keep her efoat, 
arrived in the harbour gf CalaUta, and was andwred 
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on the 28th Oct. 1866. Phe captain aave the pilot 
the usual certificate that she was property mooredf and 
left in safety. Her passengers and cargo were dis- 
(Aarged by the 8th Nov. 

On the 1 2th Nov. she was taken into a dry dock in order 
that her injuries might be repaired. On the oth Dec. 
in the course of her repairs, she was wholly destroyed 
by fire. 

Held, that the words “ moored at anchor in good safety ” 
referred to the safety of the ship and not the moorings, 
but that they did not mean that the vessel was to arrive 
without any danger or injury from the effects of the 
voyage, nor on the other hand would they be satisfied 
by the vessel arriving and being moored in a sinking 
state, 01 ' as a mere wreck, or by a mere temporary 
mooring; that the underwriters were not responsible 
on a policy in these terms after the expiration of 
thirty days from the arrival and mooring of the 
vessel, and her having remained as a vessel and in 
possession or control of her ofbners, though not sound, 
for twenty-four hours ; and that in the present case 
the vessel, though considerably damaged and leaky, and 
with one compartment full of water, existed as a ship 
at the time of her arrival, and was so sa fety moored 
that the underwriter's risk was concluded before the 
fire took place. 

This was an action brought upon two policies of 
insurance upon the ship Charlemagne to recover cer- 
tain losses as hereinafter more fully stated. Besides ^ 
counts upon the policies the declaration contained a 
money count for the recovery of the premiums paid 
under the policies. The defendant to the money 
count pleaded never indebted, and to the residue of 
the declaration, payment into court of the sum of 
100/. in full satisfaction of the plaintiffs’ claims, and 
to this plea the plaintiffs replied that the sum so 
paid in was not sufficient to satisfy their claims. 

The cause came on for trial at the Guildhall in 
the City of London, at the sittings after Michaelmas 
Term 1868, before the Lord Chref Justice and a 
special jury, when it was ordered by the court with , 
the consent of the parties, that a verdict should be' 
entered for the plaintiffs for the amount claimed in 
the declaration subject to the opinfon of the court 
upon a special case. 

The following statements appeared in the case ; 
The plaintiffs are shipowners in London carrying 
on business under the style and firm of John 
Lidgett and Sons, and the defendant is an under- 
writer at Lloyd’s. 

In July 1866 the plaintiffs were the owners of an 
iron sailing ship built at Glasgow in the year 1865, 
called the Charlemagne, of the burden of 1125 tons. 

The plaintiffs being about to send the said vessel 
on a voyage to Calcutta and home to the United 
Kingdom, effected policies of insurance for 17,0004 
upon the vessel valued at 20,0001., and the policy 
was expressed to be “at and from London to 
Calcutta, and for thirty days aher arrival,” and was 
further expressed to be “ upon the said ship until 
she had moored at anchor twenty-four hours in good 
safety.” The Lloyd’s policy was underwritten by 
the defendant for 1504 The plaintiffs also effected 
another policy on the Charlemagne “at and from 
Calcutta to London,” on the usual Lloyd’s form. 
The defendant underwrote this policy for the sum 
of 1004 The whole amount for which this policy 
was underwritten was 10,1004 
On the 22nd July 1866 the Charlmagne sidled 
from London on her voyage to Calcutta with cargo. 
She called at Plymouth, and there took in about 400 
troops. She proceeded on her voyage with, for t|ie 
most part, fair weather and light variable winds, 
until mey reached the Bay of Bengal ; she was not 
veiy heavily laden, and drew about 18ft. 6in. of 
water. ^ 

On 24th Oct., about 1 p.m., the ship struck 


the ground heavily upon a reef or bank, called the 
Mutlah Bank, and continued doing so for about one 
hour, but only at intervals, there being always not 
less than four fathoms of water ; the captain then 
let go the port bow anchor, for the purpose of cant- 
ing the head of the vessel to the eastward, and used 
every effort to get her clear of the bank by stress of 
sail ; but after 1 10 fathoms of the chain cable had 
been paid out, the chain parted, and the ship’s head 
fell off to the south-west again. She was then on 
the outer edge of a bank known as the Mutlah Bank. 
The captain then deemed it best for the safety of 
the vessel, passengers and cargo, to force her over 
the bank, and for this purpose to throw over a por- 
tion of the cargo and stores in order to lighten her. 
Accordingly the crew and passengers jettisoned a 
large quantity of the cargo and stores and all sails 
were set, and the vessel thus lightened gradually 
worked her way over the bank at 2 p.m. 

They tlien proceeded on their voyage to Calcutta 
under easy sail, and at 5 p.m. they sighted the 
Mutlah light ship, and were in the mouth of the 
River Ilooghley : they then found the after com- 
partment of the vessel full of water. 

This compartment was water-tight, as hereinafter 
mentioned, and contained stores, principally wine. 
It was about 24ft. broad, 16ft. long, and 13ft. deep, 
the bulkhead separating it from the main hold was of 
iron, from the keel up to the between decks a height 
of 1.3ft., up to wliich height the compartment was 
water-tight. The bulkhead from the between decks 
to the flooring of the main deck was of wood. 

There was no pump in this compartment, and the 
means of letting any water that might accumulate 
in it get to the ship’s pumps was by a sluice at the 
bottom of the iron bulkhead, which was usually 
kept closed, but could bo opened when required by 
means of a rod attached to the slide of the valve 
which communicated with the deck. Upon the 
leakage being discovered attempts were made to 
lift the sluice, but the rod broke and the sluice 
could not be opened. The cargo in the mainhold 
next to the sluice consisted of iron bars. If the 
sluice could have been opened the compartments 
weuld have been kept free of water by means of the 
ship’s pumps. 

Besides the leakage before mentioned it was alsd 
discovered that from the injuries the vessel had sus- 
tained whilst striking on the bank, the steering 
apparatus was damaged, and so deranged that it* 
was impossible to put the helm more than about a 
quarter over to port. 

The sluice above described not being available, a 
fire engine or force pump, which was ordinarily used 
for washing the decks, was employed to pump the 
water out of the compartment. The pump was 
worked by the troops, and the water was carried on 
deck in buckets and thrown overboard. About ten men 
were employed at the pump at a time, and eighteen 
in passing the buckets on deck ; a hole was also cut 
in the bulkhead above the between decks so as to 
allow any water rising above the level of the iron 
bulkhead to escape over the between decks into the 
hold, and so come within reach of the main pumps 
of the vessel. The efforts of the troops, however, 
sufficed to keep the water below the level of the be- 
tween decks and within the water-tight compart- 
ment. 

The troops continued in the manner above-men- 
tioned night and day to pump and bale the water 
until their arrival at Calcutta^ when they were 
relieved by the Lascars, as hereinafter stated, and 
in this way the water Was kept down, though the 
compartment was not emptied of water. 

Alter sighting the light ship, the vessel was kept 
in sight of it, and und^ easy sail aU that nighw 
Oa the next day, the 26th Oct., at half-past five 
a,m. they steered towards the pilot brig, which was 
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then at anchor inside the tight vessel, and got a 
pilot, when they set all sail, and sailed up the 
ohannel till seven p.m., when they came to anchor 
in Sangor Hoad, where they remained all night. 

On the 26th Oct. they had fine weather through- 
out, and at one p.m. they engaged the steamship 
Electric to tow them up to Calcutta. The pilot who 
Jenew that the ship had been aground, and saw the 
pumping going on, would not get her under weigh 
as the tide did not suit. 

On the following morning, the 27th Oct., at seven 
a.m., they were taken in to^v by the steam tug 
Electric, which had been engaged ^ before men- 
tioned, and they proceeded till seven p.m., when 
they came to anchor again below Garden Reach, and 
on the following morning the ship was again taken 
in tow, and at eight a.m. came to anchor in the 
river opposite Calcutta, and was there properly and 
securely moored in the usual way, and in accord- 
ance with the regulations of the port. The place 


ance, and was steered with the assistance of a sail 
attached to the stern. This mode of assisting the 
steering is not uncommon in the Hooghly with 
vessels whoso steering apparatus is in disorder. 

Before going into dock the after compartment 
was allowed to fill with water, the object being to 
see when she was in the dry dock where the water 
could penetrate. The water did in fact leak in at 
the butts and rivets throughout the damaged parts. 
She was then carefully examined and a report was 
made by the surveyors on the 4th Nov. as follows : — 

We, the undersigrned snrverors of shippingr, hare, at the 
request of Messrs. Samuel Siuith, So% and Company this 
day surveyed the ship CharUmamif Capt. Luokie, now 
lyin|?in the Upper Union Dock or Howrah, where she has 
been placed, in consequence of her having struck on a sand 
bank outside the Hooghly, and after careful examination we 
report as follows ; — 

The ship Charlemagne was lying fair on the blocks, the 
docks being dry, and we found the following damage .to 
have been sustained : 

That the keel aft bad been knocked over to starboard 


where she was moored is within the Harbour of 
Calcutta, and is a place where vessels commonly 
discharge their cargo. A certificate was then given 
by the captain to the pilot, in which he stated that 
tne ship ‘‘had been properly moored in a clear 
berth with thirty fathoms cable beyond the hawse 
each way, and Mr. J. II. Baldwin (the pilot) leaves 
her in safety.” The certificate was dated the 2Sth 
Oct. 186G. 

As they were proceeding up the channel to the 
ahove-mentioned anchorage, owing to the defective 
state of the steering apparatus, they ran foul of a 
buoy at a sharp turning of the river, and carried 
aS the basket. 

When the vessel was moored the troops were im- 
mediately disembarked. A fire engine was got from 
the shore, and twelve Lascars were hired to assist 
in pumping the water out of the after compartment. 
The Lascars came on board on the 28th Oct., and 
with their assistance for the first three days six- 
teen of the crew worked the engine, and the leak 
was got under control The discharge of the cargo 
was proceeded with quickly, and was safely com- 
l^eted by the 8th Nov. As the cargo was dis- 
charged and the vessel lightened, the leak became 
less, and the compartment was kept nearly free orj 
water. In the coarse of the discharge, the sluice 
before mentioned was opened. From that time the 
water was completely under command of the ship's 
pumps, and the Lascars, who up to this time had 
been continuously employed, were discharged. After 
this period the vessel did not make more than half 
an inch of water each hour. 


to the extent of 4'70in. <iu the space of 20ft. from aft, 
takiug the original line of the keel os being straight, and it 
also deviates the same quantity, 4‘70in. from a vertical line 
drawn down the stern post in a space of 18ft. measured up 
from the keel, and in consequence on the port or convex 
side, the butts in seven strakes or plates are badly strained 
to the extent of about 17in., and in this space the rivets are 
loosened. 

The ilrst scarph of the keel from aft between the plates 
has opened, and is leaking, although not so much strained 
on the starboard or concave side ; three butts are weeping 
and some rivets strained, but nothing to compare with the 
opposite side. 

• The lower rudder brace is loose and the fly of the rudder 
is bent. 

We therefore recommend that the rudder be unshipped 
and straightened, and that the plates in the defective purt 
of the ship be removed in sufficient number to enable the 
workmen to bring the keel and sternpost to their regular 
position. 

It may be necessary for straightening the rudder to 
remove two plates. 

We recommend the whole of the bottom to bo scraped 
and scaled, and the rivets and butts carefully examined 
below the water line. 

When the plating is off we will hold another survey. 

In addition to the damage stated by this survey, 
.it was found after the plates had been removed that 
a few more rivets were broken than was at first 
supposed. Owing to these injuries the rudder 
would not go over to port more than about one 
quarter of the necessary distance. 

Leakage through the joints, butts and rivets of an 
iron ship when at rest, is indicative of much more 
serious damage and of much greater risk and 
danger to a ship when the ship is afloat and liable 
to be exposed to weather, than the same leakage 
would indicate in a wooden ship. 


All the vessels lying in the Hooghly are exposed 
to several sonrccs of danger, for example, at the 
time of the year in question, there are powerful 
currents in the Hooghly running in opposite direc- 
tions, a superfleial one of several feet in depth run- 
ning downwards to the sea, and a deeper one 
running up to the country. These onirents are 
•omerimes strong enough to tear a ship from her 
moorings. Hence, all vessels so lying are in some 
and^ a vessel whose steering apparatus is in- 
lifired, is in greater peril than one whose steering 
^^tpom^us is in good order. The same effect is idso 
' le to be produced hv what is called the Bore. 
This consists of a rapid and powerful influx of 
water from the sea at a height of several feet above 
the river level. 

The discharge of the vessel was comjdeted with 
tile exertion of 200 tons of iron which were left in 
for halliut^ and she was ready to go into dock on 
the 8th Nov., and there weie docks able ajid ready 
to have taken, her* On the 12th Nov. the vessel 
ing in the state above described, was taken to the 
oion Dry Dock at Howrah^ for survey and repairs. 
The vessel dredged up the river to the dock in the 
usual way without steam-tug ot any other assiit- 


To repair these various injuries the captain gave 
instructions to take down a certain number of 

S lates in the way of the damage, and then to apply 
re to the stern-post and ked to straighten them. 
By the 1st and 2nd Dec. all the plates which the 
captain wished removed had been retnovedi, and fires 
were then placed under the keel by the captain's 
orders to straighten it. This was done, and fires 
were then ^plied to the stern-post for the same 
purpose. *^6 stern - post had been partially 
straightened, and a fire was again applied to it on 
the afternoon of the 6th Dec. to complete the work. 
About dusk of that day the fire was drawn, and the 
carpenters began to set the small curve which re- 
miuned in the stern-post, when It was discovered 
that the ship had taken fire insidte, and notwith- 
standing all efforts to extinguish the fire it gained 
on them and totally destroyed the vessel. 

The question for the ojdnion of the court la, 
whether the plaintiffs are entitled under the above 
circumstances to recover against the defendant for 
a total lost under the outward policy. If the court 
•houldbo of opinion that the plaintiffs are so en- 
titled, it is then according to the terms of the said 
order to fae left tothe arutrator to determine what 
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sum of money the plaintiffs are entitled to recover 
upon that basis, in addition to the sum of money 
paid into court, and judgment is then to be entered 
for the plaintiffs for such sum and costs. But if the 
court should be of a contrary opinion, it is then to 
be left to the arbitrator to determine whetW the 
said sum of 100/. is sufficient to satisfy the plaintiffs' 
claims for the general and particular average under 
the outward policy and the total loss under the 
homeward policy, and, if not, what further sum the 
plaintiffs are entitled to, and if the arbitrator should 
find the said sum not sufficient judgment is then to 
be entered for the plaintiffs for such further sum in 
addition to the said sums so paid into court with 
costs, and if the arbitrator should And the said sum 
is sufficient the judgment is to be entered for the 
defendant with costs. 

The material words of the two policies were as 
follows ; — Policy for outward voyage upon ship 
valued at 20,000/., “ lost or npt lost, at and from 
London to Calcutta, and for thirty days after 
arrival, with leave to embark troops at Portsmouth. 

. . , And further until the said ship, with all her 
ordnance, tackle, apparel, &c., and goods and mer- 
chandises whatsoever, shall be arrived at Calcutta, 
upon the said ship, &c., until she hath moored at 
anchor twenty-four hours in good safetj”, and upon 
the goods and merchandises until the same be there 
discharged and safely landed.” 

Policy for return voyage on ship valued at 
20,000/., “ lost or not lost, at and from Calcutta to 
London, with leave to disembark troops at a port in 
the Channel,” with a clause as to arrival at London 
exactly the same as the clause in the other policy 
concerning arrival at Calcutta. 

Sir G. Honyman, Q.C. f^with whom were Watkin 
Williams and Cohen) argued for the plaintiffs that, 
in order to give effect to all the words in the policy, 
the defendant’s risk must extend for thirty days 
after the ship had been moored at anchor for twenty- 
four hours without accident or danger of accident. 
That the thirty days rtre to be reckoned after the 
expiration of the twenty-four hours yas decided by 
The Mercantile Marine Insurance Company, Limited 
V. Titherington, 5 13. & S. 7G5. As to the meaning' 
of the words “ moored at anchor in good safety,” it 
was held in Shaw v. Felton, 2 East, 109, that it was 
not sufficient that a ship had arrived at safe moor- 
ings, but she must bo in a state of security also.‘ 

S Tbett, J. — Arnould says, 3rd edit. p. 395, she must 
in such a state of physical safety that sho can 
keep afloat while her cargo is being unloaded.”] That 
definition is not borne out by the cases cited, all of 
which go further ; the test according to the cases 
seems to be whether the ship was in such a state 
that a homeward policy could attach. 

Phillips Law of Insuranoo, s. 9C8 : 

Parsons’ Marino Insurance, vol. 2, p. 59 ; 

Parmeter v. Cousins, 2 Camp. 235. 

J. C. Mathew (with whom was Mellish, Q. C.) for 
the defendants contended that the words in good 
safe^” related only toperils which might arise during 
tile first twenty-four hours after arrival, and that 
the destruction of the ship took place seven, if not 
eight, days after the conclusion of the defendant’s 
risk. He cited 

Lodkyer r. Offlev, 1 T. B. 252 ; . 

Bill V. Mason, 6 Mass. 313 (quoted by FSzoons, 
vol. 2, p. SOU 

Anger»te%n v.'Bell, Pork Ins. 45 (ditto, same page) ; 
Wcmles V. Barnes, 2 Str. 1243 ; 

Whntwell V. Sarrison, 2 Ex. 127 ; 

Samuel v. Royal Bmhwnge Assuremee Company,. 

8 B. 0. 119 J 

Homey or v. Lushington, 15 East, 46; 

Rochs T. Thompson, Fttrsons* liiuirineJna* Tol. 8, 
p. 67. 


Sir G. lionyman, in reply .—The contention of the 
defendant gives no effect whatever to the words “ in 
good safety.” 

Cur. adv, vult. 

^ Feb. 7. — Bovill, C. J. delivered the judgment of 
himself, Willes and Brett, J.J. —The policy in this 
case, which was upon the ordinary printed form of 
a Lloyd’s policy, was effected by the plaintiffs on 
their iron sailing ship Charlemague. The risk was 
described in writing to be “ at and from London to 
Calcutta, and for thirty days after arrival ; ” and by 
the other terms of the policy|was to continue until 
the said ship, &c., should be moored at Calcutta. 
Then followed the usual printed words, “ upon the 
said ship, &c., until she hath moored at anchor 
twenty-four hours in good safety.” The ship left 
London for Calcutta, and, after sustaining damage 
at sea, arrived in the river Hooghly in the month of 
October 18G6. She was then taken in tow by a 
steam-tug, and brought to moorings at an usual 
place of discharge within the harbour of Calcutta, 
where she came to anchor and was moored on the 
28 th Oct. The captain gave the pilot the usual 
certificate that she was then pitiperly moored and 
left in safety. She had brought troops from Eng- 
land, who then disembarked, and her cargo was 
unloaded and completely and safely discharged by 
the 8th Nov., with the exception of 200 tons of 
iron, which were left in her for ballast. On the 12th 
Nov., she was taken from the moorings to a dry 
dock for survey and repairs ; and, in the course of 
her repairs in the dock, the vessel accidentally 
caught fire and was wholly destroyed on the 5th 
Dec. It was found in the case that the vessel had 
sustained considerable damage from striking on a 
reef or bank before she reached Calcutta, whereby 
she became much strained, and injured and leaky, 
Considerable repairs were necessary ; and she re- 
quired extraordinary pumping, at first by the troops 
on board, and afterwards by an engine and Lascars 
from the shore, to get her clear of tho water 
which was in one of her compartments. Sho 
was also injured in her rudder or steering aj^aratus, 
so as materially to affect her steering ; and she was 
in danger of breaking from her moorings from the 
current and bore of the river Hooghly ; gnd, if she 
had broken away, tho defect in her steerage would 
have further endangered her. But, notwithstanding 
these matters, she remained at her moorings for 
more than twenty-four hours as a ship, tliough 
damaged, and safely discharged her cargo. Under 
these circumstances, it was contended on behalf of 
the plaintiff that he was entitled to recover as for a 
total loss by fire ; and on behalf of the defendant 
that the plaintiff was only entitled to claim in 
respect of the partial loss by sea damage before the 
arrival of the ship at lier moorings, and that he was 
not entitled to claim anything in respect of the loss 
by fire, because that was incurred after the termi- 
nation of tho risk under the policy. If the thirty 
days covered by the policy are to be reckoned from 
the time of the ship’s arrival at Calcutta, either in 
the sense of arrival in the port, or arrival a^ and 
being finally moored at an ordinary ^ace of moor- 
ing and discharge within the port, then, as the fire 
and loss of the vessel did not occur until the thirty- 
eighth day after she was to be moored at Calcutta, 
vis., the 5tii Dec., the loss would not come within 
the policy ; but, if the riskVao extended, and con- 
tinued beyond such thirty days, by reason of the 
printed words ** until she hath moored at anchor in 
goM safety,” and of the vessel having been moored 
in.a damag^ state as described, then the ship 
covered by this policy at the time of the fire on the 
6th Dec., and the defendant would be liable fott the- 
total loss by fire. Whether thethirtvdays wemin this 
bftw to berookoiiod front tho mrivu only of thoTcss^l 
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at Calcutta, or from her having been moored at anchor 
twenty-four hours in good safety, it is not necessary 
to determine, because we are all of opinion tliat, 
even in the latter view, the defendant is entitled 
to judgment. Assuming, then, that the thirty days 
are to be reckoned from the time of the ship being 
moored for twenty-four hours in good safety, the 
question arises, what is the meaning of those words 
in such a policy ? We are of opinion tliat the 
meaning is not, as has been contended, that the 
moorings are safe, but that the words refer to the 
ship being in safety. The words cannot mean that 
the vessel is to arrive without any damage or injury 
wliatever from the effects of the voyage ; otherwise, 
the loss of a mast, or even a spar, a sail, or a rope, 
though the vessel was perfectly fit to keep not only 
the river but the sea, would, contrary to all the 
ordinary meaning of language, prevent her from 
being considered as in safety. So, on the other 
hand, the words would not, in our opinion, be 
satisfied by the vessel arriving and being moored in 
a sinking state, or as a mere wreck, or by a mere 
temporary mooring. We think also that the mere 
liability to damage, whether partial or total, during 
the twenty-four hours, by the occurrence of some 
or all of the perUi insured against, cannot prevent 
the running of the twenty-four hours, because the 
extension of the period of risk for twenty-four hours 
after having moored in good safety, clearly implies 
that, notwithstanding the safety intended, the ship 
is liable to partial or total loss by tlw occurrence of 
a peril insured against. The American decision 
upon that point of £ili v. Mason was on the ground 
that, although the ship was during twenty-four 
hours after being moored liable to damage or 
total loss, she was not in fact either lost or in 
that case even damaged. Where, on the other hand, 
a ship arrived in port in a sinking state, and, on 
being moored, was obliged to be lasiied to a hulk 
in order to keep her afloat until the people on board 
were landed, and where she sank on being moved 
towards the shore, it was held that she was not 
moored in safety, because the court considered that 
she in fact arrived as wreck, and not as a ship: 
(^Shaw V. Felton'). So where a vessel arriving in a 
hostile port with simulated papers, had her papers 
immediately taken, and her hatches scaled down 
by the ofilcers of Government, although she was not 
formally condemned until afterwards, it was held 
t'lat she had not been mored in safety for twenty-four 
h )urs, because she was in effect within the twenty- 
four hours taken from her owners by a foreign 
Government: {Hoineyer v. Lushington.) Nor was a 
vessel which had been for a short period moored to 
a wharf, but within twenty-four hours was ordered 
into quarantine, and, whilst there, but more than 
twenty-four hours after the original temporary 
mooring, was lost by a peril insured against, con- 
sidered to have moored in good safety, because, as 
it would seem, she had not, before the loss in respect 
of which the claim was made, been finally moored 
at the ordinary place of mooring : ( WapUs v. Fames.) 
Where a vessel, after being moored, remained in 
actual safety as a ship for twenty-four hours, and 
so that during the twenty-four hours her owners 
had complete and undisturded possession of her, but 
afterwards ^ she was seized in consequence of the 
master having smuggled before her arrival, it was 
held that the terms of the policy were satisfied, and 
that the loss by the seizure was a loss after the ter- 
mination of the risk : (^Lockger v. OffUg.) In that case, 
Willes, J., in delivering the judgment of the court, 
said : There must be some certain and reasonable 
limitation in point of time laid down by the court when 
the insurer shall be released from his engagement. 
If he be liable for a month,-he may be for a year, 
and so on. And we all think that the law on 
i isurances would be left unsettled and in mudi 


confusion if any other time M’ere suggested than 
that prescribed by the policy, viz., the continuance 
of the voyage, and the ship's beijg moored twenty- 
four hours in safety.” In the present case, the 
vessel, though considerably damaged and leaky, and 
with one compartment full of water, existed as a 
ship at the time of her arrival, and she was able to 
keep afioat, and did keep afloat as a ship for more 
than twenty-four hours after being moored, by 
exerting the means within the power of the captain. 
She arrived and moored at the ordinary place for 
unloading, and was so moored as a ship in the pos- 
session or control of her owners fur more than 
twenty-four hours ; and she remained as a ship, and 
in possession of her owners for more than thirty 
days after the lapse of the twenty-four hours before 
described, and until the time of the fire by which 
she was totally lost. If the underwriters are liable 
beyond thirty days from her being so moored for 
tw'cnty-four hours, it|,i8 difficult under such circum- 
stances to see where the liability is to end. We 
think the only safe rule in this case is to hold that, 
after the expiration of thirty days from the arrival 
and mooring of the vessel, and her having remained 
as a vessel, and in possession or control of her 
owners, though not sound, for twenty-four hours, 
the underwriters were not responsible. We are, 
therefore, of opinion that there was not a total loss 
within the period of risk covered by this policy, and 
that our judgment should be for the defendant. 

Judgment for defendant. 

Attorneys for the plaintiff, Thomas and Hollams. 
Attorneys for the defendant, IKa/fons, Buhb, and 
Walton. 

COURT OF ADMIRALTY. 

Reported by Hbnby P. Purcell, Esq., Barrister ul-Law 

Thursday^ July I, 1869. 

The Thetis. 

Salvage — Deviation — Master's authority . 

The steamer T.'fell in with the steamer /S'., which was in 
a disabled state^ and the master of the T. undertook 
to tow the S. into port for a certain sum. lie had 
never received instructions of any sort from his owners 
as to salvage services^ and the policy of insurance and 
bills of laaing oj the T. provided that she might assist 
and tow vessels in all situations. The 7% in attempt^ 
ing to take the S. in towy came into collision with and 
sunk hery the T. being solely to blame. 

Heldy the master of the T. was acting within the scope 
of his general authority^ and the owners therefore were 
liable. 

Sembte, this would be the case even had there been no 
such provi sions in the policy and bills of lading. 

This was a cause of damage. The facts were as 
follows ; — 

The Sardis was a screw steamer of 1634 net, and 
1800 gross tonnage. She had a crew of forty-one 
hands, and was bound from Smyrna to London. In 
the prosecution of her voyage she left Gibraltar on 
the 29th Dea When she had passed the Gut, and 
was about seventy miles north-west of Cape 
Trafalgar, an accident happened to her engines, 
which prevented them from working, and she began 
to diilt, and she was hove to. Between eleven and 
twelve the next morning the Thetis was descried, 
and signalled to take the Sardis in tow. The Thetis 
was a screw steamer of 648 tons, with engines of 
ninety-horse power, carrying merchandise and 
passengers from Marseilles to London. She was 
navigated by a crew of twenty-one hands. She 
came up with the Sardisy and her captain came on 
board, and it was arranged, after some negotiations. 
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that the Thetis should tow the Sardis back to 
Gibraltar for 400/. 

While the Thetis was endeavouring to commence 
to tow the Sardis a collision occurred between the 
two vessls by which the Sardis was so much damaged 
that she soon afterwards sunk. 

It appeared that the policy of insurance on 
the Thetis contained a clause giving her leave to 
tow and assist vessels in all situations, and the bills 
of lading provided that she might assist and tow 
vessels in all situations.** The owners of the Thetis 
bad neither authorised nor forbidden the master to 
render salvage services. 

The Court, assisted by Trinity Masters, was of 
opinion that the collision was caused by the un- 
skilful and unseamanliko manoeuvring of the 
IVutis^ and pronounced her solely to blame. 

I^Jilwardy Q. C. and Clarkson for the owners of 
the Thetisy then contended that the master of the 
Thetis was not acting witlfin the scope of his 
authority as agent for the owners, and that they 
were therefore not liable for the damage, and 
referred to 

Barwick v. The English Joint-Stock Bank, L. Bop. 
2 Ex. 259 ; 30 L. J. 174, Ex. ; 

Hawtayne v. Boiime, 10 L. J. 244, Ex. ; 7 M. & W. 
595 • 

Mitchell V. Crassiveller, 13 C. B. 237 ; 22 L. J. 100, 
C. P. ; 

Wilson V. Rankin, 34 L. J. 62, Q. B.; 0 B. & S. 
208; 12 L. T. Rep. N. S. 20; 

Tohiny. ThoQneen, 10 C. B., N. S., 310; 33 L. J. 199, 
C. P. ; 10 L. T. Rep. N. S. 762 ; 

Croft V. Alisoyi, 4 B. A A. 590; 

Qoff V. Great Northern Railway Company, 30 L. J. 
i43, Q. B. ; 3 L. T. Rep. N. S. 850 ; 

Howard v. Sheward, 36 L. J. 42, 0. P. ; L. Rep. 2 
C. P. 148 ; 15 L. T. Rep. N. S. 183 ; 

Greenwood v. Seymour, 30 L. J. 327, Ex. ; 7 H. & 
N. 355 ; 4 L. T. Rep. N. S. 835. 

Deane, Q. C. and Cohen, contra, referred to 

Reg. V. Stephens, 35 L. J. 251, Q. B. ; L. Rep. 1 
Q. B. 702 ; 14 L. T. Rep. N. S. 593 ; 

Simpson V. London General Omnibus Company, 
1 H. & C. 526 ; 32 L. J. Ex. 34; ‘ 

The Julia, Lush. 224. 

Sir R. PiiiLLiMORE. — It has been contended 
that I ought not to condemn the owners of the 
Thetis, or render them liable for the damages of 
this collision, because the master of the Thetis was 
not acting within the scope of his authority as their 
agent, or in the course of.his employment as their 
servant in attempting to assist the Sardis, which 
attempt led to the collision in question. In support 
of this contention a number of cases were cited to 
the Court from reports of the decisions at common 
law. The last case upon this subject of responsibility 
of the principal for the act of his agent is that of Bar- 
wick V. English Joint Sto^ Bat^. Mr, J ustice Willes 
delivered the judgment of the Exchequer Chamber in 
this case, and observed as follows The general 
rule is that the master is answerable for every such 
wrong of the servant or agent, as is committed in 
the cause of the service and for the master’s benefit, 
though no express command or privity of the 
master be proved. That principle is acted upon 
every day in running-down cases ; it has been 
applied also to direct trespass to goods, in the 
case of holding the owners of the ships liable for 
the act of masters abroad improperly selling the 
cargo. It has been held applicable to actions of false 
imprisonment in cases where officers of railway 
companies, intrusted with the execution of 
bye-laws relating to imprisonment, and intend- 
ing to act in the course of their duty, improperly 
imprison persons who are ■ supposed^ to come 
within the terms of the bye-laws. It has been , 


acted upon where persons employed by the 
owners of boats to navigate them and to take fares, 
have committed an infringement of a ferry, or such 
like wrong. In all these cases it may be said, as it 
was said here, that the master has not authorised 
the act. It is true he has not authorised the 
particular act, but he has put the agent in his place 
to do that class of acts, and he must be answerable 
for the manner in which the agent has conducted 
himself in doing the business which it was the act 
of his master to place him in. It has been argued 
that upon the principle of these cases the owner of 
The Thetis was not responsible for the wrongful act 
of the master, inasmuch as the latter had no autho- 
rity, express or implied, to perform a salvage 
service. I was referred to the case of The /Using 
Sun, decided in the district court of Maine (Ware, 
378). I have perused the judgment in that case, but 
have not been able to extract from it any assistance 
for the decision of the point of law before me. 
According to the evidence of the master in the case 
before me, he had received no instructions from his 
owners with respect to performing salvage service, 
and the owner deposed, “I have never authorised 
nor forbidden my ships to render salvage serviee— 
it has never^come before me.” Now it is to be remem- 
bered, in the first place, that the master of a ship is 
not an ordinary agent, but one of a special kind sui 
generis ; secondly, that the rendering of salvage 
services is an obligation required by the dictates of 
humanity, by the principles of public policy, and by 
the general interests of society, and has bceu 
recognised as such by the practice and jurisprudence 
of every civilised state. “It is the duty,” Lord 
Howell says, in the case of The Waterloo, 2 Dodson’s 
Ad. Rep., p. 437, of all ships to give siu-'-our; 
others in distress; none but a freebooter would 
withhold it.” It has been urged upon me that the 
act of the master in this case could not have 
been within the scope of his commission, 
and was not for the benefit of the owners, 
because a deviation for the purpose of ren- 
dering salvage service to property would, upon 
general principles, avoid a policy of insurance, but 
that is an undecided and very doubtful proposition 
of English law, and certainly one to which I cannot 
give my assent. It was, at all events, pronounced 
by the Privy Council in 1866 to be an undecided 
point of law : {The True Blue, L. Rep. 1 P. C. C| 
254-5; see also Maclachlan on Shipping, 363.) I 
am aware that the American courts appear to have 
made a distinction between a deviation for the 
purpose of saving life and for that of saving 
property ; it is, perhaps, not quite so certain, 
however, os generally supposed, that such dis- 
tinction has been finally established: (2 Parson’s 
Mar. Law, Bk. 2, c. 8, p. 298 ; 3 Kent’s Com. 313-14, 
and note.) If it be necessary that I should express 
my opinion whether upon general principles of law 
the owner of the I'hetis was responsible for the act 
of the master in causing this collision, I should 
express it in the affirmative. I think, having regard 
to the principles of law respecting salvage service, 
the master, though not directly authorised to do 
the particular act, was, to borrow the expression of 
Willes, J., “ the agent in his place to do that clast 
of acts,” and that by the negligent performance of 
an act of this class the damage which is the subject 
of this suit was caused; and, therefore, that the 
owner “must be answerable for the manner in 
which the agent has conducted himself in doing the 
business which it was the act of his master 
to place him in.” But> in truth, when I find 
in the policy of insurance appertaining to this ship, 
a clause giving her leave to tow and assist vesMls 
in all situations, and that it is provided in the bills 
of lading that she may “ assist and tow vessels in 
aU situfttions^” I ©ntertwn little doubt thtt It 19 not 
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competent to the owner to deny that the attempt to 
salve the Thetis was within the scope of the autho- 
rity, and in the course of the employment of tho 
master. There is one further argument which I 
must not omit to notice, namely, that the ma.^ter of 
the Sardis took upon himself the risk of employing 
the Thetis, and thereby exempted the owner from 
responsibility for the act of hia agent, and for this 
proposition the case of Fletcher v. Hylands, in tho 
Exchequer Chamber, L. Rep. 1 Ex. 2(i6, was cited 
as an authority, but I do not think that the circum- 
stances of this case support the proposition of fact 
to which this law is to be applied. The Thetis must 
have known her own power, and she adopted her 
own measures for the performance of the service 
which, as the evidence shows, she voluntarily and 
deliberately undertook ; she was perfectly aware of 
the size, character, and condition of the vessel which 
she agreed to tow. No concealment or deception 
was practised. The damage was by no means in tho 
category of a necessary or inevitable accident, but 
was caused, as I have already stated, by tho negli- 
gence apd unskiifulness with which the Thetis wms 
navigated. I therefore pronounce the Thetis alone 
to blame for this collision. 


Burslem, had employed the prisoner as his traveller 
under a written agreement, the material parts of 
which ran thus : 

Tlxo said Charles William Tumor, for the considerations 
hereinafter mentioned (vi*., a commission), for himself, hia 
executors ^d administrators, hereby agrrees to and with 
the said Bichard Edwards, his executors, administrators, 
and assigns, that he the said Charles William Turner, from 
the day of the date hereof, shall and will act os the traveller 
of the said Richard Edwards, and dilig'cntly employ himself 
in going from town to town in England, Ireland, and Scot- 
land, and soliciting orders for tho printed and decorated 
earthenware manufactured by the said Richard Edwards, 
at such prices and on such terms as shall he from time to 
time sot forth in a schedule of prices to he deliver^ to him 
by and under the hand of the said Bichard Edwards, and 
further that he the said diaries William Turner shall and 
‘ will use his best endeavours and means to sell and disiiose 
of the same goods at such prices and terms, and in all cases 
when ho shall not receive any express direction relative 
t hereto, will so act therein as will, to the best of his judg- 
ment, bo most beneficial to tho said Richard Edwards. And 
also, that he tho said Charles W illiam Turner shall and will 
pay and defray out of his own proper moneys all his travel- 
ling and hotel and other expenses. And shall not nor will 
■without the consent in writing of the said Richard Edwards, 
at any time during the continuance of the agreement, take 
or execute any order for vending or disposing of any goods 
of tho nature or kind aforesaid for or on account of himself 
or any other person or persons except tlie said Richard 
Edwards. 


Proctors for plaintiffs, Clarkson and Co. 
Proctor for defendants, Cooper. 


STAFFOBDSHIBE LENT ASSIZES. 

Reported by John Rose, Esq., Banister-at-Law. 


OXFORD CIRCUIT.— CROWN COURT, 
Tuesday, March 15. 

(Before Lush, J.) 

Reg. V. William Turner. 


Embezzlement — “ Clerk or servant ” — Commission. 


Thep risoner agreed with the prosecutor, a manu facturer 
of earthenware, to act as his traveller, and “ iiiligentli/ 
employ himself in going from town to town in Et, gland, 
Ireland, and Scotland, and soliciting orders for the 
printed and decorated earthenware manufactured by ” 
the prosecutor, and that he would not, without the 
consent in writing of the prosecutor, “ take or execute 
any order for vending or disposing of any goods of 
the nature or kind aforesaid, for or on account of him- 
self or any other person."^ It was further agreed that 
the prisoner should be paid by commission, and should 
render weekly accounts. 

The prosecutor subsequently gave the prisoner written 
permission to take orders for two other manufacturers. 
The prisoner being indicted for embezzlement under 
24 ^ 25 Viet. c. 96, a. 68. 


Held, that he was a “ clerk or servant ” of the prosecutor 
unthin tie meaning of that statute. Reg. v. Bowers, 
N. S. 671 ; L. Hep. 1, C. C. R. 41 ; 
andUc^. v. Marshall, 21 L. T. Hep. N. S. 796, cited 
4J3M distinguished. 


The prisoner was indicted for embezzlement. 
^^S*!**?^**^^*?®®* charged that he on the 23rd April 
1869, being then a servant to Richard Edwards, did 
by virtue of his employment, and while he was so 
employed as aforesaid, receive and take into his 
poesessi^ certain money, to wit, the sum of Zil for 
the said Kchard Edwards his master, and then 
freodulently and feloniously did embezzle the 
same. 

Two other counts followed of a similar form but 
fdating to difierent sums. 


Metieram And Bnndhy for the prosecution. 

Young for the pHioner. 

The prosecutor, a manufacturer of earthenware at 


In other clauses it was further agreed that the 
prisoner should be paid by a comniision payable 
quarterly, and that he should forthwith account for 
and “ pay over unto the said Richard Edwards 
. . . all sums of money, bills, notes, and secu- 

rities,” which should have been received by or come 
to his hands for or on account of the said Richard 
Edwards. A supplemental agreement was after- 
wards entered into by the parties, by wliicli it was 
arranged that the prisoner should cease to take 
orders iu London, and another supplemental agree- 
ment provided that the prisoner should render his 
accounts weekly. 

The agreements were put in and read. Evidence 
was given of acts of embezzlement. 

From tho cross-examination of the prosecutors* 
manager, it appeared that Mr. Richard Edwards 
had given the prisoner permission in writing to sell 
china for Mr.*Baguley, of Hanley, another manufac- 
turer, and also to sell for Messrs. Edwards of Long- 
ton ; and the witness admitted that he knew that 
the prisoner had collected accounts for Messrs. 
Minton and Co. since he had been in the employ of 
the prosecutor. 

These facts having been elicited, 

.Young submitted that the prisoner was not a 
“ clerk or servant ” within the meaning of 24 & 25 
Viet. c. 96, s. 68, and that there was nothing on the 
face of the agreement to show that he was bound to 
employ his whole time for the benedt of the prose- 
cutor ; on the contrary, the prosecutor had given 
him permission to take orders for other manufac- 
turers. ^ A variation had been made with reference 
to the time of rendering the account. In Reg. r. 
Bowers, 14 L. T. Rep. N. S. 671 ; L. Rep. 1 C. C. R. 
41, it was held that “ a person who is employed to 
get orders for goods, and to receive payment for 
them, but who is at liberty to get the orders and 
receive the money where and when ho thinks 
proper, being paid by a commission on the goods 
sold, is not a clerk or servant within the meaning 
of this Act. In the present case the prisoner was 
paid by commission only. 

Lush, J.— In Reg. ▼. Sowers (^sup.') there had been 
a material alteration in the position ek the parties ; 
the prisoner having been originally a traveller had 
set up business on his own account. 

Young.-— ‘Ti; cannot be said that the prisoner's 
whole lame was at the disposal of the prosecutor iu 
this case. In Reg. y. Marshall, 21 L. T. Rep. N. S. 
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796, a traveller waa paid by commission, received no 
salary, and was at liberty to go where he pleased 
for orders ; and it was held that he was not a 
“ clerk or servant ** within the statute relating to 
embezzlement. 

Lush, J.— I was party to that decision, and I 
think it is very much against you. Here the 
prisoner was bound by the terms of the agreement 
diligently to employ himself in going from town 
to town in England, Ireland, and Scotland, and soli- 
eiting orders;” surely he was obliged to devote his 
whole time to the service of the prosecutor. 

When summing up to the jury the learned Judge, 
after distinguishing larceny from embezzlement, and 
commenting on the facts of the case, said : Now was 
the prisoner a “ clerk or servant ” within the mean- 
ing of the statute ? That depends on the terms of 
his employment. If a person says to another carry- 
ing on an independent trade, “ If you get any orders 
for me I will pay you a dbmmission,” and that 
jwrson receives money and applies it to his own use, 
^ is not guilty of embezzlement, for he is not a 
clerk or servant but if a man says, “ I employ 
you and will pay you, not by salary, but by com- 
mission,” then the person employed is a servant. 
And the reason for such distinction is this— viz., 
that the person employing has no control over the 
person employed in the first case, but where, as in 
the second instance I have put, one employs another 
and binds him to use his time and services about his 
(the employer’s) business, then the person em- 
ployed is subject to control. Here Turner agrees 
with Mr. Edwards that he shall and will from the 
date of the agreement ** act as the traveller of the 
said Richard Edwards, and diligently employ him- 
self in going from town to town . . . and soli- 
citing orders.” It is, therefore, clear that he was 
employed as “ clerk or servant ” by Mr. Edwards, 
who had full control over his time and services. 

Verdict guilty ; sentence^ eight months* imprisonment. 

Attorney for the prosecution, Sutton^ Burslem. 
Attorney for the prisoner, Tomkinson^ Burslem. 


OOI7BT OF BANKRUPTCY. 

Reported by A. A. Dobia, Esq., Barristcr-at-Law, 

March 18 and 23. 

(Before the Chief Jcdoe.) 

Ex parte Atkinson ; lie Brooksbank. 

24^ 25 Viet. e. 134, s. 194 — Deed registered under-— 
Provisions of sect. 197 applicable to — Examimation 
of parties under. 

it is competent to the courty at the instance of the trus- 
tess, to inquire into matters connoted unth a deed of 
assignment duly registered un^r the 194<A s^ion of 
the Bankruptcy Act 1861, and this jurisdiction of the 
court ta expressly reserved and protected bu the 20th 
section, of the Bankruptcy Bepeal and Insolvent Court 
Act 1869. 

7%s provisions of the 197M seettbn of the Bankruptey 
Act 1861, are equally cpphcable to deeds registered 
under the lOith section as to those registerea under tAs 

i02nd. 

The decision of herd Westhuryy A.C, tn Ex parte 
Morgan, \ DeQ.J.^&t retpeeeing the appdeatton of 
l4e lOJth section to deeds registxrea under die 194m 
sectioa dissenudfirom. 

This WM an appeal from the decision of the^udge 
cd the Gonoty OiwtKt Bradford. 

On the 19th. Aug; 1869,, W, Brooksbank, the 
debterv oxeoKtadl n oonvijwMW wdl Mt rea!. 


leasehold, and personal property and effects, to 
trustees for the benefit of his creditors with full 
powers of sale and administration as if they were 
assignees under a bankruptcy. The deed was duly 
registered on the 10th Sept. 1869, under the provi- 
sions of the 194th section of the Bankruptcy Act 
1861. The trustees, being desirous of inquiring 
into the position of the debtor, and as to his pro- 
perty and effects, obtained a summons for that pur- 
pose from the registrar of the County Court at 
Bradford for the attendance of a Mrs. Atkinson to 
be examined on the 24th Feb. 1870. This summons 
was duly served, and Mrs. Atkinson attended on 
the day appointed, but refused to be sworn until 
she had received her expenses. These having been 
paid, she, under the advice of her solicitor, still re- 
fused to be sworn and examined. The matter 
having been adjourned into court, was argued at 
length upon the 25th Feb., and upon the 8th March 
the learned judge delivered judgment, requiring 
the witness to submit to the examination. Mrs. 
Atkinson still refusing to give evidence, was 
thereupon adjudged guilty of a contempt, and a 
warrant, was signed for her committal to York 
Castle, there to bo detained until the court, 
or the Court of Appeal in Bankruptcy, should 
make order to the contrary. 

This warrant was allowed to stand over to enable 
the witness to take the opinion of the Chief Judge 
upon the question by way of appeal. Notice of 
appeal was accordingly entered on the 10th March, 
and the following were therein stated as the reasons 
for such appeal : — 

1. That the court had uo jurisdiction to issue the 

I summons under the deed. 

' 2. That Mrs. Atkinson was not bound to submit 

to be sworn or examined. 

3. That the summons was informal in not showing 
that the deed Was registered, or the purpose for which 
the Avitness was to be examined. 

4. That no prowr day had been fixed by the order 
of the court, or, u so fixed, it was not the day upon 

I which the summons was returnable. 

5. That the affidavit upon which the summons 
was granted was not filed. 

6. That the deed was not registered under the 
192n:l section of the Bankruptcy Act 1861. 

7. That Mrs. Atkinson was not a creditor assent- 
ing to or bound by the deed. 

8. That the only evidence produced was that the 
deed bad been executed by the persons whose signa- 
tures were attested by Mr. Hutchinson, the solicitor 

. to the trustees. 

I Green (solicitor) appeared for the appellant. — He 
contended that as the deed was not registered under 
the 192nd section of the Act of 1861, the court had 
no jurisdiction, inasmuch as the provisions of the 
197th section applied only to deeds registered under 
the 192nd section, and not to deeds registered under 
the 194th. These latter deeds were binding only upon 
the executing parties, and were registered for no 
other purpose than to be made available in evidence 
against them. Such deeds did not affect the rights 
of dissenting or non-executing parties who took no 
interest under them. Any such creditors seeking 
to upset a deed registered undmr the 194th section 
might proceed bv action at common law, and that 
was their remeoy. Moreover, the court had no 
jurisdiction to grant a summons for the examination 
of witnesses undw a deed like that before the court, 
Inasmuch as all the authority which the 
might have had under tibe provisions of the Bank- 
ruptcy Act 1861 waa taken away by sect. 29, the 
repeal clause of the Bankruptcy Repeal and luMl- 
Tent Court Act 1869, and the reservation in that 
■Gciioii u to Dait opcKretioo ot the onaettnoatt 
r^ed^ ^ affect ^e repeal or diminish iU 
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effect. The contrary construction would involve a 
difficulty and a clash of jurisdictions. He cited 

Ex poA'te Mappin, 7 L. T. Bep. N. S. 167 ; 

Ex parte HPQidre, Ib, 169 j 

Ex parte Morgan^ Ib. 729 ; 

Pearson v. Pearson, 14 L. T. Rep. N. S. 596; 

L. Rep. 1 Ex. 308. 

In iS^fmons and Strong v. George, 10 L. T. Rep. N. S. 424, 
the only question decided was, that a deed registered 
under the 194th section was valid at common law. 
In that case the observations of Bramwell, B. were 
merely obiter dicta, and that learned judge after- 
wards decided the contrary way in Pearson v. Pear- 
son, 14 L. T. Rep. N. S. 596. The only point decided 
in PJander v. Richardson, 1 W. N. 335, was, that a 
deed might be good at common law, even though 
the conditions of the 192nd section were not com- 
plied with. 

Stranger X Miller, L. Rep. 1 Ex. 58 ; 13 L. T. Rop. 

N. S. 331 ; and 

Ex^^rte Alexander, re Thin, 8 L. T. Rep. N. S. 
were also referred to. 

Pagleg for the respondents, the trustees under the 
deed, contended that all the creditors, as well as the 
trustees, were entitled to examine into the deed, 
and to investigate any circumstances which they 
might have reason to believe were indicative of 
fraud upon the part of the debtor, and that, whether 
the deed was registered under the 192nd or the 
194th section of the Bankruptcy Act 1361 was im- 
material. He cited 

Symons v. George, 3 Hurlst. & Colt. 67 (and sup.) ; 

Ex parte Laxorence, rc Beale, 32 L. J. 61, Bank ; 

He also referred to sects. 120 and 267 of the Con- 
solidation Act 1849, and sect. 136 of the Bankruptcy 
Act 1861. 

March 23. — ^The Chief J udgb delivered the fol- 
lowing judgment: — This case comes before the 
court by way of appeal from an order of the learned 
judge of the County Court held at Bradford. A 
deed for the arrangement of the affairs of a debtor 
named William Brooksbank was executed in August 
last, and duly registered under the 194tb section of 
the Bankruptcy Act 1861. By that deed the debtor 
conveyed and assigned all his real and personal 
estate and effects to trustees for the benefit of bis 
creditors, to be distributed according to the law in 
bankruptcy, and in consideration of such assign- 
ment the creditors, parties to the deed, released the 
debtor from all claims which they had against him. 
The trustees being desirous of examining certain 
persons in respect of the estate and affairs of the 
debtor, applied in the usual form to the court at 
Bradford for summonses to compel the attendance 
at the court of those persons for the purjiose of such 
examination. Amongst others a summons was 
issued and duly served upon Mary Atkinson, one of 
suck jtersons. In obedience to the summons she 
app^red before the court, but objected to be sworn 
until her^ expenses of attending were first paid to 
her. This objection was removed by the payment 
to ^and the acceptance by her of the sum sne re- 
quired she then, througn her solicitor, raised fur- 
ther objections, which were argued at considerable 
length, and the learned judge having taken time to 
consider the matter, delivered a very careful judg- 
ment in which he dealt with the several points of 
objection which had been urged, and Dyeing of 
o^nion that they could not be sustained, he over- 
ruled them. The witness summoned, acting tmder 
the advice of her solicitor, still refused to be sworn, 
and the learned judge thereupon made an order for 
her committal, by reason of the contempt of court 
in which she so persisted ; but inasmuch as it was 
stated that she intended to appeal against the order. 
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his Honour thought fit to suspend the execution of 
the order he had made for a period sufficient to 
enable her to bring on her appeal. That appeal is 
now made by, and in the name of, Mary Atkinson, 
by George Atkinson, her husband and next friend. 
The case has been fully argued before roe, and the 
first objection taken is that thecourt has no jurisdic- 
tion in the matter, all such authority as may at any 
previous time have existed, being, it is said, extin- 
guished by the 20th section of the Bankruptcy Repeal 
Act 1860, whereby the several statutes previously in 
force were repealed. It would obviously be a sub- 
ject of great regret if by any omission or inaccuracy 
in the Act of 1869, such a mischievous consequence 
should follow. The object and purport of the Bank- 
ruptcy Act 1869, is to substitute a new law, and new 
modes of procedure in the place of those which had 
previously prevailed. It was no less its object and 
purport to continue, subject to the provisions of the 
new statutes, all such matters as had been com- 
menced under l^e old ‘law, and to provide for their 
being carried into full completion, by all such 
means as might be requisite for that purpose. Under 
the old law the 197th section of the Bankruptcy 
Act 1861 gave to the court in bankruptcy full juris- 
diction over the subject of trust-deeds which had 
been duly registered ; and if that Act had remained 
unrepealed it is not open to doubt that the court of 
the Leeds district in which the debtor resided would 
have been the court in which all requisite proceed- 
ings must have been taken. By the effect of the 
130th section of the Bankruptcy Act 1869, and the 
General Orders made thereon, the jurisdiction of the 
Leeds court^ is transferred to the County Court 
whose order is the subject of this appeal. And by 
the 316th General Order all the jurisdiction and 
authority which the district bankruptcy courts had 
respecting trust-deeds, whether registered or in 
course of registration, on the 3Ist Dec. 1869, is 
vested in the County Courts to which the general 
jurisdiction in bankruptcy is now transferred. An 
attempt has been made to show that by a certain 
mode of construing the 20th section of the Bank- 
ruptcy Repeal Act 1869, this, the plain intention of 
the Legislature, has failed of effect, inasmuch as not- 
withstanding the repeal of the former statutes 
it is expressly enacted that such repeal shall 
not affect the validity of anything done or 
suffered before the commencement of that Act, 
or affect the course of any legal proceeding pending 
in bankruptcy or otherwise under any such enact- 
ment ; but that, subject to the provisions of the 
new statutes, such proceedings shall be prosecuted 
as if the new Act had not passed. I am of opinion 
that the attempt to impeach the order upon this 
ground wholly fails, and that the County Court of 
Bradford, being satisfied of the validity of the deed 
which had been registered, not only migh^ Wt 
ought to exercise jurisdiction over the subject ; 
and that, whether as a “ pending proceeding ” or 
not, it was incumbent upon the court to exercue all 
such powers as it possessed to give full effect to the 
law applicable to a deed, the validity of which was 
in the most express terms saved and protected by 
the repealing Act. Another objection which has 
been raised is, that the deed, having been registered 
under the 194th section of the Act of 1861 only, 
does not fall within the provisions of the 197th 
section; and that the powers conferred upon the 
court by the latter section can only be exercised wi A 
respect to deeds registered under the 192nd and 
193rd sections ; and consequently that the court at 
Bradford has exceeded its authority by ordering the 
examination of a person who, it is admitted, wo^d 
be compellahle to answer if the 197th section were 
applicable ; and it is said that this contention is 
warranted and supported by the authority of cases 
referred to in the argument. Considering the great 
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ntimber of deeds registered under the Bankruptcy 
Act 1801, and the variety and magnitude of the 
interests which they may involve, it would be 
very inconvenient that any doubt should remain 
upon this subject; and it may, for this reason, 
be w’orth while to examine the cases wliich have 
been decided upon the point, and to consider what 
is the actual state of the law upon this subject. 
One of the principal features of the Bankruptcy 
Act 1801 was that division of it which related to trust 
deeds. It is headed, “ As to trust-deeds for the 
benefit of creditors, composition and inspectorship 
deeds executed by a debtor,” and consists of nine 
sections, which together comprise the whole of the 
law in bankruptcy, to be administered upon this 
particular subject. The policy of the law seems to 
have been to facilitate arrangements between in- 
solvent debtors and their creditors, and for this 
purpose to afford means other than the ordinary 
course of proceedings in bankruptcy, by which, 
under the circumstances presdVibed, with the assent 
of a certain majority of the creditors, the several 
claims of the whole body of the creditors might be 
disposed of. This policy had been recognised by 
previous statutes, in which less perfect machinery 
was adopted, and which was laid aside in favour of 
the new regulations. To accomplish these objects 
with justice and safety to the general interests of 
creditors, and due regard to the established princi- 
ples of law, a variety of provisions were indispen- 
sably necessary, and such of these as the Legislature 
thought it right to introduce are to bo found in the 
division of the statute to which I have referred. 
There are, however, two leading principles which 
mainly govern the whole of these enactments ; one 
is that, in the case where absent or non-assenting 
creditors are to be bound, sullicient publicity 
shall be given to the proposed arrangement by 
publication in the London Gazette, and that in every 
case all the creditors shall have convenient and acces- 
sible means of iKComing acquainted with the details 
of the contract made between the parties, and the 
transaction by which their rights and interests are 
bound in some instances and affected in all. Thus, 
all such deeds as the clauses I hfivc mentioned 
relate to must be registered at the same place by the 
same public officer, and within the same limited 
period of twenty-eight d.ays, unless the court should 
otherwise order ; the difference between them being 
that as to one class of deeds the assent of the pre- 
scribed number and amount of creditors is required 
previous to registration, whilst in the other no such 
assent is necessary. The reason of this difference is 
obvious : in the first case the provisions of the 
deed become binding upon all the creditors, assent- 
ing and non-assenting ; whilst in the other, only 
those creditors are bound who have executed or 
assented to the deed. It is to me perfectly clear 
that the very reason and cause of the registration 
which is thus imperatively required, is that 
the subject matter of the deeds, in all its rela- 
tions, and for its consequences, shall be by the very 
fact of the registration brought within the 
competence of the Court of Bankruptcy. After 
the best consideration I can bestow upon the sub- 
ject, I have been unable to suggest any other 
reason for the requirements of the statute that 
the deeds should be registered in the manner pre- 
scribed, or for the provision which is made appli- 
cable to every such deed without distinction or ex- 
ception than this, that, unless the requisitions are 
complied with, the deed as to which any such 
failure shall happen shall not be receivable in 
evidence ; that is, that it shall fail wholly 
to accomplish the purpose for which it has 
been made. Keeping these considerations in 
mind, and reading the division of the .^tatute 1 
have mentioned as a wholes which I conceive 


I to be the only proper mode of construing this or any 
' other statute, the 197th section is perfectly well 
adapted to its purpose, and is free from any 
question or ambiguity. For that section submits 
to the judicial determination of the court in bank- 
ruptcy every question that can arise under the 
deeds referred to whatever may be their form or 
object ; and, by introducing the rules of law, and 
the practice and procedure in bankruptcy, and 
applying them to the cases which may arise under 
deeds, it protects every right which the debtor or a 
creditor may possess, and enforces such right with- 
out any needless delay or expense. By the argu- 
ment which has been urged on behalf of the appel- 
lant it is not disputed that if the deed in question 
had been registered under the H)2nd section there 
would be no doubt that it would fall w'ilhin the 
provisions of the 197th section, but it is also insisted 
that inasmuch as the deed has been registered only 
under the 194 th section none of the powers conferred 
upon the court by the 197th section can be exercised. 
1 confess myself wholly unable to come to such a 
conclusion, or even to follow the train of reasoning 
by which it is arrived at. Suppose a case in which 
every creditor had in the most formal manner 
assented to a deed. There would be no necessity 
for proving the requisite proportions in order to 
bind non-nssenting creditors. Suppose such a deed 
duly registered under the 194th section. Is that to 
be treated as a nullity? Are the creditors who have 
executed in reliance npon the good faith of the debtor 
who may have forborne claims which they might 
have enforced, and who afterwards discover that 
their debtor had fraudulently possessed himself of, 
and made away with, the assets which were by the- 
deed devoted to the satisfaction of their debts, to be- 
told that this statute, which requires tlie registra- 
tion of the deed in order to give it validity, affords 
them no protection? That its provisions, careful 
and elaborate as they are, do not extend so far as 
to do them justice? That instead of i)utting in 
operation tlic swift and simple machinery supplied 
by the 197th section, they must resort to the slow 
and expensive process of a suit in Chancery, or such 
other course of legal proceeding as they may be ad- 
vised. To expound the statute in any such manner 
would, in my opinion, be at once to misunderstand 
its plain meaning, and to deprive it of its useful- 
ness as a general law. But then it is said to have 
been decided that deeds, though registered under 
the 194th section, are not contemplated bj' or 
included in the provisions of the 197th section; 
and in support of this proposition the cases of 
Ex parte Morgan (sup.'), and Pearson v. Pearson 
(sup.), are relied upon. It is needless to say 
to say that the decisions which have been come to 
by the Superior Courts are entitled to the ut- 
most respect, not only because of the just emi- 
nence and learning of the judges by whom they 
have been pronounced, but because they form the 
rules by which all other courts are to be guided, 
and are in fact binding in all cases to which the 
principle of such decisions applies. But these 
considerations only make it the more necessary upon 
all occasions to consider, with the utmost care, the 
exact principle which has been decided, and not by 
the ingenious selection, and more or less artful 
criticism, of the terms in which learned judges have 
expressed themselves, te draw conclusions which 
are not only foreign to the case in which those 
terms were employed, but which serve to mislead 
and render uncertain the rules of law which the 
judges have laid down. It has been asserted that in 
Ex parte Morgan, Lord Westbury, whose great learn- 
ing and ability are entitled to the utmost deference 
at all times, and who, in expounding the Bank- 
ruptcy Act 18G1, spoke** with a most intimate 
knowledge of the statute of which he was him- 
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self the author, decided that deeds registered 
under the IDith section did not fall within 
the provisions of the 107th section. After the 
fullest consideration of that case, with which I am 
not now for the first lime acquainted, I can come to 
no such conclusion. The question in that case was 
vrhether or not a debtor who had executed a deed of 
arrangement with his creditors, but who, not having 
obtained the assents of creditors which were neces- 
sary for its registration under the 192nd section, 
had registered it under the 194th section, had 
thereby deprived his non-assenting creditors of their 
ordinary rights, one of which is to make bank- 
rupt a debtor who has committed an act of bank- 
ruptcy. The bankrupt insisted that having so 
registered his deed he was entitled to all the pro- 
tection given by the 197th and 198th sections in the 
«ame manner and to the same extent as if the deed 
had been registered under the 192nd section, and 
that his creditors assenting and non-assenting were 
hound by the deed. The commissioner in the 
country adopted this view, and dismissed a petition 
for adjudication which had been presented by a 
dissenting creditor. From that decision the appeal 
^as brought before the Lord Chancellor, who, in 
Rn elaborate judgment, decided that the protection 
which the bankrupt claimed w'as not extended to 
him by the deed so registered. That the protection 
«o claimed by the bankrupt was the main subject 
for consideration is apparent from the terms of the 
judgment, as reported. Tlie Lord Chancellor, after 
having pointed out the manner and effect of the 
registration required by the 192nd section, says, “ It 
is plain, therefore, that the protection intended to be 
given to a deed under the 194th section was a pro- 
tection extending only to such deeds as should be 
■duly registered in the manner and form required bj’ 
that section.” lie then adverts to the other form 
of registration under the 19 Uh section, w'hieh, he 
•wiySj 8i'’es the power and imposes the obligation of 
registering any deed of composition or deed for the 
benefit of creditors which has not been registered 
Tinderthe 192nd section, and such deed, he observes, “is 
to be registered simply in the Court of Bankruptcy.” 
He comments upon the penalty which ensues upon 
the neglect to observe the requirements of the sta- 
tute, and upon the circumstance that the forms of 
registration in the two cases are different, whereby 
** the consequences of the one do not attach to the 
other,” and says, “ The consequence of an observ- 
ance in every respect of the terms of the 192nd sec- 
tion is that the deed is binding on the minority of 
the creditors w’ho do not execute or assent to it. 
Eo such con.scquence is attached to the registration 
under the 194th section.” And again, adverting to 
“the registration being in fact and in terms made 
under the 194th section, he says, “ It is impossible, 
therefore, that that deed can now bo set up as 
'having been duly registered under the 192nd 
section, and if it be not duly registered under 
that section it is not binding upon the creditors 
who are not parties to or do not assent to it.” 
And the conclusion of the judgment deals with and 
•covers the only point which was in question, via., 
whether a creditor, not bound by a deed so regis- 
tered, could make use of the deed itself as evidence 
<d an act of bankruptcy ? The terms of this part of 
the judgment are remarkable and precise. The 
Ziord Chancellor says:— The point \rbich I decide 
tor the purposes of' the present motion are these, 
that this deed was not registered under the 192nd 
and 193rd sections ; that it was intentionally and by 
atihmission of the parties registered under the 194th 
section; that validity as against the use now at- 
tempted- to be made of the deed, is not given by 
194th section ; that the present petitioning cre- 
ditors, therefore, are not bound by that deed, but 
snay treat it as an act of bankruptcy, to which I 


think it amounts.” I find, therefore, in this judg- 
ment a plain decision, upon precise grounds, of the 
only question which was raised and was essential 
for the decision of the appeal. If it be said 
that it goes further, and decides that none of the 
other provisions of this division of the statute 
apply to deeds registered under the 194th section, 
I can only say that I am unable to discover any such 
meaning in it, and am tempted to ask for what con- 
ceivablo reason the Legislature should require a 
deed to be registered in the Court of Bankruptcy 
if that court was to lose all power and control over 
the proceedings which might ensue after the regis- 
tration. The protection of the debtor, which 
might have been acquired by a different mode 
of registration, was undoubtedly not acquired ; 
but the right of the creditors to invoke the 
aid of that court in which the deed had been 
registered, and to whose jurisdiction the debtor 
had submitted himself, for the purpose of 
enforcing its provisions, and of giving it full effect 
by such means as are within the administration of 
the court are in my judgment abundantly clear. It 
would surely be an unsatisfactory argument wliich 
should maintain that, because all the powers given 
to the court by the 197th section with respect to 
deeds registered under the 192nd need not and 
cannot be exercised with respect to deeds registered 
under the 194th section, therefore, whatever reason 
n\ay exist for their exercise, such of the same powers 
as may be justly and usefully put in force for the 
benefit of debtors or creditors are to be neutralised 
and made inoiK?rative. Not referring only to the 
case of Ex parte JMivrenre, 1 l)e G. J. & S., but 
to the well-established principles and practice of 
the administration in bankruptcy with which no 
one was more intimately conversant than Lord 
Westbury, I am satisfied that he would be greatly 
surprised if he should learn that the construction 
which has been suggested could be put upon his 
judgment in lie Morf/an («?//?.) The case of Pear- 
son V. Pearson (^sup."), has also been cited in 
support of this appeal, and it cannot be denied 
that there are expressions attributed in the report 
to the learned'baron by whom that case was de- 
cided which, if they were taken literally, and 
without reference to the subject to which they 
were applied, would be in favour of the pro- 
position contended for, namely, that a deed 
registered under sect. 194, is not within or af- 
fected by the provisions of sect. 197. But let 
us see what the case was in which the 
judgment was pronounced. An action was brough 
by a solicitor as plaintiff to recover the money in 
which he declared that the defendant was indebted 
to him. The defendant pleaded, not that he was 
never indebted, but that the plaintiff had conveyed 
all hisjcstate and effects to trustees, and that he had 
therefore deprived himself of the right to sue. Tlie 
plaintiff replied in effect that his deed had been re- 
gistered under the 194th section, not under tfie 
I92nd, and it was therefore argued on his bobnlf 
that the cause of action upon which he declared, 
and which is technically called a cltose in action, had 
not passed to the trustees by the deed, such e/tose 
in action not being assignable at common law ; 
and the single question for the court to decide 
was, whether by the effect of the 197th sec- 
tion the debt in question' was vested in the 
trustees as if the debtor had become bankrupt^ 
or whether the legal right to sue for it remained iu 
the plaintiff. The justice of the case was apparent. 
The defence, if it might be called a defence;*' was 
utterly frivolous. It was clear that the assignnwnt, 
whatever might be its consequeiraes at law, was ra 
good assignment in equity, and gave the trustee an 
equitable right to use the plaintiff's/ name, for re^ 
covering the debt, although they could not b 
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reason of a mere technicality assert that right to 
which they were unquestionably entitled in their 
own names. No doubt such a case presented the 
strongest temptation to the court to decide against 
so flimsy and unreasonable an attempt on the part 
of the debtor to delay, for ho could only delay, the 
compliance with a just claim. And accordingly 
their Lordships adopted various ways of reading the 
statute. It was suggested that sect. 194 is parenthe- 
tical, that words might be interpolated in sect. 197, 
and that the registration prescribed by the previous 
sections is only such as is mentioned in sects. 192 
and 199 : And all this for the purpose of deciding 
that by a deed registered under sect. 191 a debtor’s 
chases in action not thereby assignable at common law, 
wOTenotby virtue of sect. 19780 vested in the trustees 
as to make them the only persons competent to sue 
at common law for their recovery. I do not, how- 
ver, understand their Lordships to have said, and 
still less to have meant to say, that being paren- 
thetical it was to be disregarded and treated as if it 
had been omitted, or that th5 legal and equitable 
rights which the deed purported to confer were 
extinguished, or that the trusts declared by 
it were not enforceable, or not within the powers 
of the Court of Bankruptcy, in which the 
deed is by the statute imperatively required 
to bo registered. With the utmost deference, 
therefore, to the learned judges by whom that 
case was decided, and not i)resuming to ques- 
tion their decision upon the subject to which it 
applies, I must say that it seems to me to be no 
authority for the proposition that because a deed of 
assignment registered under sect. 194 docs not 
enable the assignee to sue in his own name for a 
chose in action.^ which was the property of the assignor 
before the deed, therefore the 197th section has no 
application to such a deed, ajid that all the power 
and jurisdiction which, by llio 197th section, is 
given to the Court of Bankruptcy over “ every such 
deed ” after registration is wholly ousted. It w’ould, 
in my judgment, be utterly unreasonable and unjust 
so to read the decision in Pearson v. Pearson. But 
even if it were possible to do so there would arise 
the utter impossibility of reconciling that decision 
with others pronounced in the sanA Court of Ex- 
chequer, and by some, if not all, of the same 
learned judges. For in Ilofif/son v. Wightman, 

1 H. & C. 810, in an action to recover the amount 
of certain bills of exchange, the defendant pleaded 
a composition-deed executed by the plaintiff and 
other creditors, which deed had not been registered 
and the plaintiff insisted at the trial that the deed 
was not receivable in evidence by reason of the 
prohibition contained in the 194th section. The 
objection being allowed at the trial, and verdict 
being entered for the plaintiff, the court was moved 
to enter the verdict for the defendant. The judg- 
ment of the whole court was delivered by Wilde, B., 
who says, p. 818 : “ We construe sect. 194 of the 
new Bankruptcy Act to apply to all deeds what- 
ever, which are or profess to be, or are obviously on 
the face of them intended to be, deeds of arrange-, 
ment or agreement between the debtor and the 
whole body of his creditors. It was clearly, 
in our opinion, intended to include not only 
deeds complying with, and framed under the 
provisions of sect. 192, but all other deeds 
whereby a man may compound or arrange with the 
whole body of his creditors. We cannot read the 
several sections of the Act relating to deeds of 
arrangement and avoid the conclusion that the scope 
of the new Act was to subject all such arrangements 
to the operation, to some extent at least, of the 
bankrupt laws, leaving it, however, open to the par- 
ties, by express provision in the deed, to qualify or 
restrain the application of such laws.” Symonsy. 
George, 3 H. & C. 68, is another case decided in the 1 


same court, and by the same judges. The plaintiff’s 
right depended upon a deed of composition regis- 
tered under the 194th section, although the requi- 
sites of the 192nd section had not been complied 
‘with. The court decided, in effect, that the deed 
was within the 194th section, and that sect. 197 sub- 
ject all such deeds, when registered, to the jurisdic- 
tion of the court in bankruptcy, and, not to 
quote the judgment of the other barons, these 
expressions of Bramwell B. go directly to the 
point : — “ From the language of the 194th and 
I97th sections it does seem that, although this deed is 
not binding upon non-assenting creditors, its trusts 
may be administered under the provisions of the 
Bankruptcy Act, and with the assistance of the 
Court of Bankruptcy.” Now, I have gone at greater 
length than I should otherwise have thought it ne- 
cessary to do into the subject of this appeal, as well 
because I wished to express my entire concurrence 
with the learned judge whose order is objected to 
and who has exercised in pronouncing his decision 
the knowledge, discrimination, and patience, for 
which all who are acquainted with him know that 
he is eminent, as because the questiojis which have 
been raised may have a bearing upon other cases 
probably much more important than the present ; 
and also because the law respecting deeds of 
arrangement and their consequences,dependingpartly 
upon the law as it existed before the commencement 
of the present year, and partly upon the statutes 
now in operation, ought to be known and under- 
stood, and preserved as free from doubt as possible. 
The conclusion I have come to is that the original 
contention on the part of tho appellant and the 
present appeal are wholly unsustainable. Some 
merely technical or formal objections arc stated in 
tho notice of motion, but as they have not been 
argued it is unnecessary that I should observe upon 
them, further than to say they are not entitled to 
serious consideration. The order made in tho 
County Court remains in its full force. The only 
order, therefore, which it is proper to make upon 
this appi.‘al is, that this motion be dismissed with 
costs, to be paid by George Atkinson, the husband 
and next friend of the appellant, Mary Atkinson, to 
Isaac Rushbrook and Mr. Joseph Smith, the respon- 
dents, and that the sum of 20/., which has been 
deposited with the registrar, bo handed over to the 
said Isaac Rushbrook and Joseph Smith, and be re- 
ceived by them in part satisfaction of the costa 
hereby ordered to be paid. 

Appeal dismissed with costs. 

Attorney for the appellanf, M. K. Brannd, 3, Fur- 
nival’s-inn, for James Green, of Bradford, Yorkshire. 

Attorney for the respondent, Fluker, 10, Symond’s- 
inn, for James Gwynne Hutchinson, of Bradford, 
Yorkshire. 

Tuesday, March 29. 

(Before the Chiee Judge.) 

Ex parte Rogers. 

Bankruptcy Act 1869, s. 126 — Petition under notice to 

Creditors, 

Where, under the 125th section oj the Bankruptcy Act 
1869, a petition has been presented and a resolution 
passed at a meeting of ct'editors, such resolution cannot 
be registered unless all the creditors have received 
notice of the meeting. 

J 5 ti( 7 /(ey applied, ex parte, on behalf of the debto- 
for the direetdon of the court under the following 
circumstances : The debtor having filed his petition 
under the 125th section of tho Bankruptcy Act 
1869, called a meeting of his creditors to take place 
on the 24th March at Bangor. At this meeting 
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creditors were present whose debts amounted to 
upwards of 3000/., and it was resolved to accept a 
composition of lOs. in the pound, but Mr. Keene, the 
registrar of the office for Registration of Arrange- 
ment proceedings in London, refused to register the 
resolution, it having come to his knowledge that 
twenty creditors, whose debts amounted to about 
164/., had not been served with notice of the 
meeting. An affidavit was read setting forth that 
the debtor, who was the proprietor of certain slate 
quarries in Anglesea and Carnarvon, did not hini- 
eelf attend to the business at either of those places, 
but intrusted the conduct of the same to the manage- 
ment and control of his son and a foreman, whilst 
he himself lived at Fulham-road, in Middlesex, and 
knew little or nothing about his creditors in Wales ; 
that the creditors to whom notice of the meeting 
had not been sent, were omitted inadvertently ; and 
it was further stated that the mistake originated in 
the fact that the debtor was required to furnish a 
list of his creditors to the registrar, whose duty it 
was to send the notices of the meeting to the several 
creditors. 

The Chief J udge said he was quite willing to be- 
lieve that the omission had arisen from inadvertence, 
but it was clear that there had been an irregularity 
which could only be remedied by giving fresh notices 
to all the creditors, and holding another meeting. 

Ordered accordingly. 

Solicitors, Chester and Urquhart. 


® quits arourt0* 

COURT OP APPEAL IN' CHANCERY. 

Reported by T, Brook.sbank and E. Stewart Roche, £s qrs., 
Barristers-ut-Law 

Nov. 25, and Dec. 17, 18G0. 

(Before Lord Justice Giffard.) 

Be The National Permanent Benefit Building 

Society. 

Building Society — No borrowing powers — Borrowing 
in order to make advances to members — Winding-up 
petition hu the’ lender — Invalidity of debt — Petition 
dismissed. 

The principle of /icThe German Mining Company, 4 
De G. At. d" G. 19, that where a company has 
no power of borrowing, a person lending money to it 
which has been applied in paying debts recoverable by 
liw against it, may yet in equity stand in the place of 
the creditors whose debts have been thereout paid, is 
not to be. extended one iota. 

A.nd where a building society had no power of borrowing, 
but yet procured loans for the purposes of its legiti- 
mate business, which was to make advances to its 
members, which without such loans it had no funds 
to make, such loans were held not to be a legal or 
equitable debt from the society, and a winding-up 
order made upon the petition of the person making the 
loans was discharged, although upwards of two years 
had elapsed since the order was made, and the objec- 
tion to the petitioner's debt was not taken at the hear- 
ing of the petition. 

This was an appeal by Mr. Williamson and othercon- 
tributories of the National Permanent Benefit Build- 
ing Society to discharge an order fora call which had 
been made by the Master of the Rolls in order to 
provide funds for the payment of a debt due to the 
official liquidator of the National Savings Bank 
Association, who was appointed official liquidator in 
the winding-up of the building society also. The 
contention of the appellants was that the debt in 
question was not a debt from the latter society at 


all ; and as it appeared that this was its only debt, 
and that it was upon this that the winding-up 
order against the society was made and depended, 
leave was given to the appellants to move the Court 
of Appeal to discharge the winding-up order as well 
as the order for the call, and the two motions were 
brought on together. 

The circumstances were as follows: 

'pie society was established under the 6 & 7 
Will. 4, c. 32, and its rules were certified by the re- 
gistrar, and as certified provided that the shares 
should be ultimately of the value of 100/., a sub- 
scription of 10s. monthly on each share being pay- 
able for twelve years and a half. There was power 
to make advances to the members, which were to 
be repaid by instalments ; but the rules contained 
no power whatever to the society to borrow money. 

The society appeared to have been in close con- 
nection with the National Savings Bank Associa- 
tion, and its prospectus stated that it was the 
intention to borrow money of the association in 
order to make advances to its own members. 

The association was ordered to be wound-up in 
18CG, and it had at that time advanced to the society 
upwards of 1300/. The society being unable to pay 
the debt, the official liquidator of the association, as 
a creditor in respect of it, presented a petition to 
have the society wound-up by the court, and an 
order was made according to the prayer of that peti- 
tion on the 13th July 18G7, and the petitioner 
became official liquidator of the society. He carried 
in his claim in respect of the above advances, and 
it was admitted as a debt in Jan. 18G8 ; it was, in 
fact, the only debt proved, and in order to satisfy 
it, the Master of the Rolls made the order for a call 
on the 27th July 1869. 

The evidence established the fact that loans were 
made by the association to the society to the 
amount mentioned, and the money was traced to 
various members of the latter as advances from the 
society to them. It was shown that several of the 
appellants, though not all of them, were officers of 
both the association and the society, and were thus 
parties to the whole transaction. 

Boxburgh, Q,C., and Cottrell supported the appeal, 
contending that a building society had no power of 
borrowing for any purpose, unless it was expressly 
authorised to do so by its rules, and here there 
was no such power. There was, therefore, no debt 
to support the petition, and the winding-up order 
and all that was consequent upon it ought to be 
discharged. 

Sir Richard Daggallay, Q C., and Higgins argued 
that the advances were clearly for the use of the 
society, which had had the benefit of them, and 
was therefore bound to repay them. But the objec- 
tion ought to have been made at the hearing of the 
petition, and it came too late now. 

The authorities referred to were : 

Be The German Mining Company, 4 De G. M. A 
G. 19 ; 

Be The Worcester Com Exchange Company, 3 De 
G. M.&G.180} 

Be The London and Mediterranean Bank, Law 
Rep. 3 Ch. App. 651 ; 

Be Tne Kent Benefit Building Society, 1 Dr. A 
Sm. 417 ; 4 L. T. Rep. N.S. 610 ; 

Be The Cork and Toughal Bailway Company, ex 
parte The London, Hamhurgh, ^c., Bank, 21 L. 
T. Rep. N.S. 735 ; L. Rep. 4 Ch. App. 748 ; 

Laing v. Beed, 21 h. T. Rep. N.S. 773. 

Lord Justice Giffard said : I will not trouble 
you in reply, Mr Roxburgh. In point of form, this 
is an appeal from an order of the Master of the 
Rolls, but in reality the point upon which I am 
about to determine this case was never brought 
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fairly before him, and was never fairly argued before If there is no legal debt, the next thing to inquire 
him. Therefore the matter is very much like an is, whether there is an equitable debt. A class of 


original case before me. Ihc case, when it is 
examined, really is a perfectly simple one. Before 
I go into it, I will dispose of what Sir Richard Bag- 
gallay said as to the parties who are making this 
application ; and as to the delay. I quite agree that 
in many cases the delay may be of very great im- 
portance indeed, especially if it has been shown that 
there have been such things as sales of property and 
matters of that sort ; and I believe that, where bank- 
ruptcies have been superseded, under which property 
has been actually sold, there has been a sort of con- 
firmation of actual sales. I do not find in this case 
that anything of that description has taken place. 

. Then as regards parties : the nature of the objec- 
tion in this case* is such that I do not consider these 
parties personally disabled from bringing forward 
the case, more especially as they are not the only 
contributories on the list, they being about nine out 
of a number of thirty-six. But then I have no 
hesitation in saying that tlxsir conduct is such that 
they cannot be entitled to one sixpence of costs of 
any one of these proceedings. Although I think 
they are right in this application, and although I 
think the winding-up order ought not to be made, 
I certainly shall give them no costs on the order I 
am about to pronounce. 

The matter itself is a very simple one. This com- 
pany is what is called a benefit building society. Until 
the recent decision of the court in Laing v, Jieed^ 21 
L. T. Rep. N.S 773, it was actually doubted whether, 
if you even put a limited borrowing power, as it 
was in that particular case, among the rules of a 
society of this sort, that particular rule would be 
lawful. However, what we have here is a limited 
benefit building society without any power to 
borrow, and the rules and very nature of that 
society show that it would be contrary to the con- 
stitution of the society to borroAV money so as to 
bind the company, or to make the individual mem- 
bers of the company, as members, liable for borrow- 
ing money, because the whole substance of the 
society is that the members are to make certain 
monthly payments, and in consideration of those 
certain monthly payments and fiaes, and matters 
of that sort, they are to receive certain loans. That 
is what a benefit building society is, neither more 
nor less. After these rules had been certified and pub- 
lished, and the nature of the company had been fixed, 
a prospectus was issued, and by that prospectus the 
directors chose to say that they “have made 
arrangements to borrow sums to be advanced to 
such members as desire to receive an advance before 
their turn for it regularly arrives, such members, 
of course, paying interest on the sum lent until 
their turn does arrive.” If that does mean any- 
thing, if we look at the form and substance of the 
company, it can only amount to this — that the 
directors have chosen to pledge their personal 
liability. It is not a statement that the company 
were liable, or that any {)crson who was a member 
of the companfT was at all bound, or was at all 
personally made liable in resjKJCt of any debt of the 
company. 

That being so, let us just sec what this winding- 
up order was made upon. It was made upon the 
petition of a creditor, and, in order to support that 
petition, that person must have made out that he 
was a creditor, either legal or equitable ; one or 
other would be enough. I have already said that 
t’lis benefit building society could not incur a 
debt by borrowing money upon loan. That is plain, 
and the contrary has hardly been argued. It could 
not do so any more than a mining company or any 
other of the companies which have not authority 
or power to bind their members by borrowing 
m )ney. 


c^es has been referred to on that subject, the prin- 
cipal of which is the German Mining Company's case, 
and another the Cork and Youghal Railway Com- 
pany's case, which was before the Lord Chancellor 
and inyself a short time ago. 1 have no hesitation 
in saying that those cases have gone too far, and 
that 1 am not disposed to extend them one iota. 
They were decided upon this principle, depending 
upon old cases, beginning with a case in the time of 
Peere Williams (iWar/ow v. Pitfieldy 1 P. Wms. 658), 
where there was a loan to an infant, and the money 
went in paying for necessaries ; and I believe in 
another case of a more modern date, where there 
was money actually lent to a lunatic, and it went 
in paying expenses w'hich wore necessary for the 
lunatic. In those cases it has been held that, 
although the party lending the money could main- 
tain no action at all, inasmuch as his money had 
gone to pay debts which would be recoverable at 
law, that party could come into a court of equity, 
and stand in the place of those creditors whose 
debts had been so paid. That is the principle of 
those cases. It is a very clear and definite prin- 
ciple, and a principle which ought not to be departed 
from. 

Then it is said tliat circumstances have been 
clearly proved which bring this case within that 
principle. I really do not think it necessary to 
go through the paragraphs of the affidavit which 
have been relied upon for that purpose, or to ,go 
through the balance-sheet which is appended to 
that affidavit. The paragraphs which have been 
relied on are the 6th and 9th paragraphs, and one 
of the balance-sheets appended to Mr Barrow’s 
affidavit. Suffice it to say that there is no proof 
whatever that one sixpence of this money went in 
payment of any debt which was recoverable against 
this company. In truth, all this money went for 
the purpose of loans to members of this company. 
It is not for me to say whether the banking com- 
pany that lent the money have or have not any 
rights either as against the property of this com- 
pany, which was pledged to them, or as against the 
persons to whom this money was lent. If they 
have any such rights, they can only be asserted by 
filing a bill, and taking a very dilferent descrip- 
tion of proceeding to that which has been taken here. 

That being so, it follows, as I have already said, 
that there is no legal debt, and it follows that there 
was no equitable debt. The wdnding-up petition 
is in the nature of an execution. I take it, whether 
the parties may or may not themselves be per- 
sonally liable, or however much I may disapprove of 
their conduct, that they are not to be precluded from 
saying that the title of these creditors to sustain a 
winding-up petition wholly and totally fails. In 
this case it fails wholly and totally. As I have 
said, there is no debt, either legal or equitable. 
T le consequence is, that the winding-up must fail, 
and the order must bo discharged. But, as I said 
before, I do not give a sixpence of costs to these 
parties, because their conduct has not entitled, them 
to any costs in any shape or form. 

Solicitors for the contributories appealing, Brady 
and Son. 

Solicitors for the official liquidator, Lewis, Manns, 
Nunn, and Longden. 
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Saturday^ Jan. 29. 

(Before Lord Justice Gii'pard.) 

JSir pane Nicholson ; /ie Nicholson. 

Jianki'uptcy — Composition-deed Inequality — Assiqn- 

ment of all debtor's property absolutely to one creditor 
who guarantees the payment of the composition — B.A. 
1861, ss. 192, 199. 

A debtor, with three of his creditors as sureties, executed 
a deed by tchich he covenanted to pay his creditors a 
composition of ^s. in the pound, and in consideration 
of the three creditors incmring this liability, he, assigned 
to them all his property absolutely. The deed con- 
tained also a release of the debtor by the creditors. 

Held, that this teas a good deed within sect. 192 of the 
B.A. 1861. 

Bissell V. .Tones, L. Rep. 4 Q.B. 49 ; 19 L. T. Hep. 
N. S. 262, approved. 

This was an appeal from an order made by Mr 
Hegistrar Brougham on the 2l8t Jan. 1870, dismiss- 
ing an application made under sect. 199 of the Bank- 
ruptcy Act 1861, for the stay of proceedings under 
a petition for adjudication of bankruptcy against 
John Nicholson, and for a dismissal cf the petition. 

John Nicholson was a contractor, and, being 
embarrassed in his affairs, he on the 20th Dec. 1869 
executed a deed for the benefit of his creditors. 
This deed was made between John Nicholson of 
the* first part, John lloulton, Henr^ Doulton, 
and James Buncan Boulton of the second 
part, and the several persons, companies, and part- 
nership firms (including the said parties thereto of 
the second part) who were creditors of the 
said debtor, or who would be entitled to prove 
under an adjudication of bankruptcy against him 
(had such an adjudication been made on the day of 
the date of the deed) of the third part. The deed 
contained a recital that Nicholson was unable to 
meet his engagements in full, and that he had pro- 
posed to his creditors to pay them a composition of 
45. in the pound in full discharge of their respective 
debts in the instalments therein mentioned, the pay- 
ment of the said composition to the other creditors 
to be guaranteed by the said John Boulton, Henry 
Boulton, and James Buncan Boulton, afterwards 
called the “ guarantors.” Then followed a recital 
that it was part of the proposal that certain plant, 
stock-in-trade, and chattels of the debtor should be 
absolutely assured to the guarantors, and that cer- 
tain contracts into which the debtor had entered 
should also be assured to the guarantors, or dealt 
with as they should direct, and a recital that a 
majority in number, representing three-fourths in 
value of the creditors whose respective debts 
amounted to 10/. or upwards, had agreed to accept 
the said composition. 

The deed witnessed that in pursuance of the said 
proposal, and agreement and in consideration of 
the release by the creditors (other than the gua- 
rantors) thereinafter contained, the debtor and the 
guarantors did thereby for themselves, their heirs, 
executors, and administrators, covenant with the 
creditors respectively (other than the guarantors) 
and their respective executors and administrators, 
that they the debtor and the guarantors, or one of 
them, their or one of their heirs, executors, or ad- 
ministrators, would, upon demand by the creditors 
respectively (other than as aforesaid), at any time 
after the registration of the deed, deliver to the 
creditors respectively (other than the guarantors) 
the joint and several promissory notes of the debtor 
and the guarantors for the payment to the creditors 
respectively (other than as aforesaid) of the several 
instalments of the composition at the expiration 
of the respective periods of one calendar month and 


four calendar months after such registration as 
aforesaid. Then followed a covenant by the debtor 
with the guarantors to deliver to them upon demand 
at any time after the registration of the deed his pro- 
misory notes for the instalments of the composi- 
tion. Then came a release by the creditors, in 
consideration of the premises, of the debtor from 
the debts due to the creditors respectively, and 
a proviso making void the release, in case default 
should be made in meeting any of the promissory 
notes at maturity, or in case the debtor should be 
ad judicated bankrupt before the composition should 
bo f ul ly pai d, and a f ur ther proviso that the deed should 
not prejudice the interests of the creditors against 
any sureties for their debts, or any security which 
the creditors might hold for their debts ; but never- 
theless that if the creditor according to the law of 
bankruptcy would be bound to realise his security, 
or to deduct the value of it before proving his debt 
in a bankruptcy, he should only be entitled to re- 
ceive the composition ui)on the balance of his debt 
after realising his security or giving credit for the 
value of it. The deed then witnessed that in con- 
sideration of the liability thereby undertaken by 
tlie guarantors for payment of the composition, the 
debtor did thereby assign unto the guarantors, their 
executors, administrators, and assigns, all the plant, 
stock, and materials, horses and carts, belonging to 
the debtor and specified in an inventory thereof, to 
liolil to the guarantors, their executors, adminis- 
trators and assigns absolutely, provided that if the 
deed should not be registered the assignment should 
be void and of none effect. Then followed a cove- 
nant by the debtor with the guarantors to assign to 
them, or any two or one of them, at any time after 
the registration of the deed, at their request, the 
contracts thereinbefore covenanted, or any of them, 
and in the mean time to deal with the same in such 
manner as the guarantors, or any two of them, 
should direct. Lastly, it was agreed and declared 
that the deed was intended to be and operate as a 
composition-deed for the benefit of all the creditors 
of the debtor within the meaning of the provisions 
of the 192nd section of the Bankruptcy Act 1861 in 
that behalf. Thi 4 S deed was duly assented to by tho 
requisite statutory majority of the creditors, and 
w'as registered on the 4tli Jan. 1870, in pursuance 
of an order made by the court extending the time 
for registration until the 7th Jan. 

The debt due to the Messrs. Boulton was by far 
the largest debt due by Nicholson. On the Slst 
Bee. 1869, a petition for adjudication of bankruptcy 
against Nicholson was presented by a dissentient 
creditor. The deed having been registered, notice 
was given by Nicholson of an application to the 
court that all proceedings under the petition might 
be stayed, and that the petition might be dismissed 
pursuant to tho 199th section of the Bankruptcy 
Act 1861. This application was heard by Mr Re- 
gistrar Brougham (to whom tho matter had been 
delegated by the Chief J udge in Bankruptcy under 
the provisions of the Bankruptcy ^ct 1869), and 
the Registrar made this order: “It appearing to 
me that the said deed is not a deed within the mean- 
ing of the 192nd section of the Bankruptcy Act 
1861, not being for the equal benefit of creditors, 

I hereby dismiss the said application.” 

From this order Nicholson appealed. 

Be Gex, Q.C. and Boria, for the appellant, con- 
tended that the deed in this case was not to be 
distinguished from the deed which was held 
good by the Court of Queen’s Bench in the 
case of Bissell r. Jonss, L. Rep. 4 Q. B. 49 ; 19 
L. T. Rep. N. S. 292. .According to lie Cowe% 
16 L. T. Rep. N.S. 469 ; L. Rep. 2 Ch. 668, the 
creditors were the judges of the propriety of the 
bargain, unless the majority were actuated by dis- 
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honest motives. There was no reason for inferring 
anything of that kind in the present case, inasmuch 
as the guarantors might lose greatly by the gua- 
rantee into which they entered. They cited also 

Dewhirst. v. Jones, 3 H. & C. 60 j 10 L. T. Bop. 
N. S. 538 : 

Wells y. Hacottf 5 B. & S. 196 j 10 L. T. Eep. 
N. S. 411. 

Sargood, Serjt. and BagUy for the petitioning cre- 
ditor. — The deed is bad, because it is unequal in its 
provisions. In JJew/iirst v. Jones, the surety was 
not one of the creditors. In Bissell v. Jones, though 
the surety was a creditor, the assignment to him 
was on trust for the creditors. [Lord Justice 
Giffaud : Was it not on trust to pay himself 208. in 
the pound ?] But in the present case the Boultons 
are made sure of their 4s. in the pound by the tan- 
gible property assigned to them, while the other cre- 
ditors get nothing but promissory notes. That is 
inequalit}'. Moreover, if tlie»a8signmcnt were upon 
trust, the other creditors would be safe against a 
bankrupt(!y of the Doultons. They cited also 

Ex parte Oorkhurn, 10 L. T. Eep. N. S. 252 ; 

Thomvson v. Knight, L. Ef?p. 2 Ex. 42 ; 15 L. T. 
liop'. N. S. 285. 

WithoJit calling for a reply, 

Lord Justice Giffaud said that, if hchad dissented 
from the decision in Bissell v. Jones, he should have 
taken ti'ine to consider, as a unanimous judgment 
of the Court of Queen’s Bench was entitled to very 
great weight. But he concurred in that judgment. 
In the present case lie could not infer that there 
was not a fair bargain between the debtor and his 
creditors, and he thought that the Messrs. DouUon 
were not precluded by their instrument from vot- 
ing. If the property had been realised, his Lord- 
ship thought that the creditors would not have got 
more than they would get under the deed. This 
was his Lordship’s view, looking only at what ap- 
peared on the face of the deed. But if anything 
was shown to impeach the transaction, the case 
would be entirely different: it would be mon- 
strously unfair that a person whdse security was 
impeached should vote upon the deed. As it was, 
however, the case could not be distinguished from 
that of Bissell v. Jones, and, therefore, the Regis- 
trar’s order must be discharged, with the expres- 
sion of the opinion of the court that, in the ab- 
sence of anything but what appeared on the face of 
the deed, it was a good deed under the Act. 

Solicitor for the appellant: J. A. Rose. 

Solicitors for the respondent : Lewis, Manns, 
Nunn, and Longden. 


Monday, March 28. 

Ex parte Blair ; Re Mackle. 

Bankruptcy - Prar.tice — Appeal — Order made by a 
registrar — Pending suit in district court transferred 
to registrar — Solicitor to assignee — Costs — Taxation 
—"Time — The Attorneys' and Solicitors' Act (6 
7 Viet. c. 73), s. 37— B. A. 1861, ss. 13, 14, 15— 
B. A. 1869, s. 130 — General Rules in Bani^uptcy, 
Jan. 1, 1870, No. 148. 

Notwithstanding the rule laid down, by the Court o. 
Appeal in Chancery in Ex parte Barnett, 10 L. 2 
liep. N. S. 400, that an appeal from an order made 
by. a registrar from a district court of bankruptcy, 
when not acting as deputy for the commissioner, would 
not be entertained, an order made by, a registrar 
acting in a ruaUer r^erred to, him by an order of the 
Zwrd Chancellor matie in pwsuance of the, ISOilA, seer 
tion of the B, A, 18j80, may be.appeM^fnm directly 
to the Court of Apjgeatiii Chancery. 


j The Attorney and Solicitors Act (6 7 Viet. c. 78), 

J has no application to the taxation by a registrar in 
bankruptcy, under the p*-ovisions of sects. 13 and 14 of 
the Bankruptcy Act 1861, of the bill of costs of the 
solicitor acting in the matter of a bankrupt for the 
creditors' assignee. The limit of twelve months after 
delivery^ of the bill, within which an order to tax may 
be applied for as of course, fixed by that Act has, 
I therefore, no relation to such bill of costs. 

In Oct. 1867 an adjudication of bankruptcy was 
made in the Liverpool District Court of Bank- 
ruptcy against one James O’Neil Mackle. The 
creditors on the 14th Nov. 1867 passed a resolution 
under sect. 110 of the Bankruptcy Act 1861 that 
the proceedings in the bankruptcy shoiild be sus- 
pended, and this resolution was duly confirmed at 
a subsequent meeting of the creditors. On the 28th 
Nov. Mr. Blair was appointed creditors’ assignee. 
On the 17th Dec. 1867 an order of discharge was 
granted to the bankrupt. Mr. J(i8ei)h Best, a soli- 
citor, was employed by Blair as his solicitor in the 
matter of the bankruptcy, and he on the 18th Jan. 
1868 delivered a bill of costs to Blair for business 
done in the matter of the bankruptcy. This bill 
amounted to 100/. 18s. IL/. It not having been 
paid, an action was commenced in Feb. 1870 for its 
recovery. On the 30th Dec. 1869 the Lord Chan- 
cellor, under the powers conferred by sect. 130 of 
the Bankruptcy Act 1869 made an order “that 
such part of the business pending in the Liverppol 
District Court of Bankruptcy, as is mentioned in 
the scliedule of this order, shall be transferred to 
the courts, the names of which are set opposite to 
the respective matters in the said schedule, and, as 
to the residue of the said business, such, part thereof 
as can be disposed of by the registrar of the Liver- 
pool Court of Bankruptcy, under the powers and 
authorities, rights and duties now possessed by him 
by virtue of any statute, rule or otherwise, shall 
be disposed of by him, and all such part of tho 
residue of the business of the said Liverpool Dis- 
trict Court as cannot bo disposed of by him, shall 
be and tiie same is hereby transferred to the County 
Court of Lancashire, holden at Liverpool.’’ Mr. 
Mackle’s bankrtiptcy was not included in tho sche- 
dule to the order. On the 8th March 1870, an 
application was made by Blair to Mr. Yate Lee, the 
registrar of tho Liverpool District Court of Bank- 
ruptcy, to tax tlie above mentioned bill of costs. 
At this time Best had also been adjudicated a 
bankrupt, and Mr. Macfae, his creditors’ assignee, 
opposed the application to tax tho bill. The appli- 
cation was refused by the registrar, who gave, as 
the reason for the refusal, that the time had elapsed 
during which the bill ought to have been taxed 
without a special order in that behalf. From this 
decision Blair appealed to the Court of Appeal in 
Chancery. 

W. Willis (of tho Common Law Bar) on behalf of 
the appellant, opened the appeal. 

C. IF. Bardswelly on behalf of tho respondent, 
objected that it was laid down in Ex parte Barnett, 
19 L. T. Rep. N. S. 406 ; L. Rep. 4 Ch. App. 362, 
that the Court of Appeal in Chancery would not 
hear an appeal from an order made by a registrar in 
bankruptcy, unless he had made the order, not of his 
own authority, but as deputy for the commissioner. 
In the present case the Lord Chancellor’s order gave 
the registrar power to dispose of such part only of 
the pending business as he could have disposed of 
as registrar if tho Bankruptcy Act 186^1 had not 
been repealed. The registrar was not acting in gny 
sezise as deputy for a commissioner,, and therafbre 
the court would not hear an appeal from his d^ecisibn, 

Wlihent c**liii»-ti5.aii. 



288-voi. xxii.. K.8.-REP0RTS. THE LAW TIMES. 


fApril 80, 1870. 


Chan.J Phillips 

Lord Justice Giffard said that ho could see no 
difficulty in the way of the appeal. The present case 
and Ex parte Barnett stood in very different positions. 
In Ex parte Barnett, though there was a commis- 
sioner sitting in the same court, an attempt was made 
to take the opinion of the Court of Appeal on an 
order made by a registrar without first going to the 
commissioner himself. This the Court of Appeal 
refused to allow. But the present case was in a 
very different position. By the 14th section of the 
Bankruptcy Act 1861, bills of costs in matters in 
bankruptcy were to be taxed and settled by the 
registrar, subject to appeal to the court of which he 
was registrar. Then sect. 130 of the Bankruptcy 
Act 1860, provided that such part of the business 
pending in any country district court as the Lord 
Chancellor should think fit, should be disposed of 
by the registrar of that court. By that enactment 
it was meant that the business which was to be dis- 
posed of by the registrar should be entirely disposed 
of by him. The section, in fact, placed the regis- 
trar in the same position as a commissioner with 
respect to the business of which he was to dispose. 
No intermediate right of appeal was given, and 
therefore his Lordship should treat the decision of 
the registrar just as if it had been the decision of 
a commissioner. 

W. WiUis then proceeded with his argument on 
the merits of the appeal, and he contended that this 
was not a case to which the Attorneys and Solicitors 
Act had any application. The Court of Bankruptcy 
had always had a power to tax the bill of costs of 
the solicitor to the assignee of a bankrupt estate, 
for the court nas administering the estate, and was 
bound to protect it in the iiuerest of the creditors. 
This jurisdiction was recognised by the Bankruptcy 
Act 1801, and was given to the registrar by sects. 
13, 14, and 15 of that Act He cited 

Ex parte Waotston, 3 M. D. & Do G. 702 ; 

Ex parte remherton, 2 Do G. M. & G. 060; 

Ex parte Hciplev, 2 Gl. & J. 52 ; 

Grilfith’.s Bankruptcy, p. 1073; 

Macrae and Doria’s Practice. 

C. ir. Banlsaell, for the respondent, contended 
that there was nothing pending in this bankruptcy 
after the resolution of the creditors to suspend the 
proceedings. After such a resolution the jurisdic- 
tion of the Court of Bankruptcy remained only for 
a very limited purpose, as was shown by Ex parte 
Webster, L. Rep. 2 Ch. App. 556. At any rate the 
power of the Court of Bankruptcy to tax must be 
exercised subject to the same restrictions as the 
power to tax in any other court, and moreover sect. 
13 of the Bankruptcy Act 1861, expressly spoke of 
“ taxable ” bills. The limit of twelve months after 
delivery must apply as in an ordinary case of taxa- 
tion between solicitor and client. 

IF. Willis in reply. 

Lord Justice Giffard was of opinion that the 
Attorneys and Solicitors Act had no application to 
the case, which must stand simply upon the fact 
that the bill uf costs was in a measure in bank- 
ruptcy. His Lordship thought that in all cases 
an assignee in bankruptcy should be able to protect 
himself against any demand which the creditors 
under the bankruptcy might make on hiin with 
regard to his soficitor’s bill of costs. Costs of this 
kind were very like costs in a suit in Chancery 
in which an order had been made for taxa- 
tion ; and surely in that case it could not be 
said that if the taxation were not asked for 
for more than twelvemonths after the order to 
tax was mad9, the ^dient had lost his right to 
^xation against his solicitor, unless a special order 
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could be made. In bankruptcy there was a general 
enactment in the Bankruptcy Act 1861 that the bill 
of costs of the assignee, who was dealing with the 
money of other people, should be taxed and settled 
by the registrar, and it was very right that such a 
bill should not be paid until its correctness had been 
certified by the registrar. The appeal must, there- 
fore, be allowed, and the bill be referred to the 
registrar for taxation. The appellant and the re- 
spondent respectively would have their costs out cl 
the estates which they represented. 

Solicitor for the appellant, J. T. Miller. 

Solicitor for the respondent, T. Etty, of Liverpool. 

ROLLS COURT. 

Reported by Hbnkv Peat, Esip, Borristcr-at-Law. 

Feb.' 10 and 11. 

Phillips v. Furbbr. 

Deed of inspectorship — Bill of sale— Bankruptcy— 
A ssent of creditors — Evidence — J urisdiclion. 

By a deed of inspectorship a debtor covenanted with the 
inspectors to convey and assign to them all his estate 
and effects if they should by writing so require. The 
inspectoi's signed a notice requiring the debtor to make 
the conveyance and assignment to them, but took no 
further steps in the matter. A few days afterwards 
the debtor executed a bill of sale of his fui~niture to a 
creditor ; the hill of sale contained the usual power of 
sale under which the creditor sold part of the furniture, 
and after satisfying his own debt out of the proceeds of 
sale, retained the balance thereof and also the rest of 
the furniture. The debtor afterwards became bank- 
rupt. 

On a bill by the inspectors praying for a declaration 
that they were entitled to the balance of the proceeds 
of sale and to the rest of the furniture ; 

Held, that the inspectors, not having shown any desire 
to perform their functions until pr'oceedings with 
regard to the estate had commenced in the Court of 
Bankruptcy, this was not a case in which the Court of 
Chancery would exercise its discretionary concurrent 
jurisdiction, but that it would leave the matter to the 
Court of Bankruptcy : 

Held, also, that the covenant by the debtor in the 
inspectorship-deed to assiyn his property on demand did 
not vest any property in the inspectors, and that the 
demand for an assignment made by the inspectors did 
not render them the equitable owners of the prop&'ty. 

The affidavit made on the registration of an inspector- 
ship-deed is not sufficient evidence cf the assent of the 
creditors. 

Stone V. Thomas, L. Hep. 5 Ch. App., examined. 

By an indenture dated the Slst July 1868, and 
expressed to be made between John Bingham of the 
first part, certain persons therein called the inspec- 
tors of the second part, and the several persons, 
companies, and co-partnership firms who at the date 
thereof were respectively creditors of John Bing- 
ham, or who would bo entitled to prove under an 
adjudication of bankruptcy against him founded on 
a petition filed on the day of the date of this inden- 
ture, of the third part, John Bingham covenanted to 
furnish the inspectors with a full and true account 
of his assets and liabilities, and that his books and 
papers should be daring the continuance of the in- 
spectorship open to their inspection, and that he 
would not, by proceedings in bankruptcy or other- 
wise, attempt to withdraw himself nor his estate or 
effects, &c., from the engagements contained in the 
deed of inspectorship. And the deed contained pro- 
visoes that the estate should be administered in 
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^cordance with the principles, rules, and practice 
of the then English bankrupt law, or as near thereto 
as circumstances would permit, having regard to 
the terms of the deed, and that at any time before 
the whole of the said estate should have been fully 
administered under the deed the debtor should (if 
the said inspectors or inspector should by writing 
under their or his hand so require) effectually con- 
vey, assure, and assign all his said estate and effects 
remaining outstanding or not divided, to the said 
inspectors or inspector, or to such person or persons 
as they or he might direct, in trust to be forthwith 
realised, and administered, and divided, according to 
the law of bankruptcy, among the creditors of the 
said debtor, according to the amount of their respec- 
tive debts which should remain unpaid. 

The deed was duly executed by the debtor and 
inspectors, and was duly executed or assented to by 
a sufficient majority in number and value of the 
creditors so as to be a valid and binding deed under 
the provisions of the 102nd''- section of the Bank- 
ruptcy Act 1801, and on the 28th Aug. 1800, it was 
duly registered under the provisions of that Act. 

On the 23rd Feb. 1807, the inspectors signed and 
attempted to serve on John Bingham a notice re- 
quiring him to execute to them forthwith a convey- 
ance and assignment of all his outstanding estate and 
effects, in accordance with the provisions of the 
deed of inspectorship. In consequence of John 
Bingham refusing to receive any communication 
from the inspectors, the notice was not actually 
served until the 8th March 18G7, when it was left 
with a servant at his house. At the date of the 
service of the notice, Bingham was residing at No. 
04, Lancaster-gate, and no part of his furniture, &c., 
had been removed from the house, but he had, on 
the 23rd July 1800, by an indenture of that date, 
assigned all his household goods, lurniture, and 
effects then or thereafter in and about the said 
house and premises. No. 04, Lancaster-gate, to 
William Pliilip Strong Bingham and Leonora 
Frances Bingham, to secure a sum of 3000/., and 
interest. 

By an indenture dated the llth March 1807, to 
which William Philip Strong Bingham and Leonora 
Frances Bingham, were parties, John Bingham 
assigned the said furniture and effects to one 
Charles Furber, to secure a sum of 750/. alleged to 
have been advanced to him by Furber, and the in- 
denture was registered as a bill of sale. On the 
Cth June 1807 Furber took possession of the furni- 
ture, and on that and the following days sold a large 
quantity of it under his power of sale, and received 
suras amounting to nearly^OOO/. as the proceeds of 
the sale, of which he retained possession. 

On the 7th June the inspectors gave notice to the 
auctioneers not to part with any portion of the 
proceeds of the sale of the furniture to any person 
other than tho inspectors, but they took no further 
steps towards enforcing their title to the proceeds 
of sale of the furniture ; and on the 18th and 20th 
March 1808, William P. Phillips and George Phillips, 
the plaintiffs in the present suit, were, by indentures 
of those respective dates, appointed inspectors in 
place of the original inspectors. 

On the Cth Nov. 1807 John Bingham was adjudi- 
cated bankrupt, and Theodore Kichard Schweitzer, 
a defendant to the present suit, was Appointed credi- 
tors’ assignee in the bankruptcy. 

Furber had a balance in his hands after satisfying 
his own claim, and in June 1867 Bingham filed a 
bill against him praying for an account, and an in- 
junction against selling or parting with, or disposing 
of any of the articles comprised in the bill of sale, 
which injunction was granted. 

The present bill was filed by the new inspectors 
against Furber, Schweitzer, and a Mr. J*. H. Smith, 
who made a small claim under a prior bill of sale. 
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The bill prayed for a declaration that, by virtue of 
the covenant contained in the deed of inspectorship, 
the plaintiffs were entitled to such furniture and 
other effects in Furber’s possession, and to the pro- 
ceeds of sale of such of the furniture as he had 
sold subject to Furber’s security ; for an account of 
what was due to Furber under the security of tho 
llth March 1807, and that directions might be given 
in relation to the dismissal of the suit of Bingham 
V. Furber, upon such terms as to costs, &c., as tho 
court should think expedient. 

The case made by the defendants Was that the 
validity of the inspectorship-deed was not proved, 
the affidavit made on the registration of the deed 
not proving that the necessary assents had been 
given to the deed ; that this was rather a case for 
the property to be administered by the Court of 
Bankruptcy than by tho Court of Chancery, and 
was not a case in which the Court of Chancery 
would use its discretionary concurrent jurisdic- 
tion ; and that the plaintiffs showed no title to the 
property, it not being proved that the debtor ever 
received notice of the demand on > 1(111011 tlie cove- 
nant to assign was conditional. 

Sir Richard Baggallay, Q.C. and J, Napier Higgins, 
for the plaintiffs, submitted that the court had 
jurisdiction to administer estates under deeds of 
inspectorship ; that the goods were not in the order 
and disposition of the bankrupt; and that, the regis- 
trar having signed the deed, it was not necessary 
for them to prove the actual assent of the creditors. 
They cited, 

Douglas v. Archbulf, 2 Dc G. & J. 148 ; 

Poynter v. BaeJeley, 5 Car. & P. 512 ; 

Waddingtoii v. Roberts, 18 L. T. Rep. N. S. 855 ; 
L. Rep. 3 Q. B. 579 ; 

1 Griffiths on Bankruptcy, 472. 

IF. IF. Cooper, for the defendant T. H. Smith, 
submitted that this was a case for the Court of 
Bankruptcy, and that the Court of Chancery would 
not entertain it without some special reason, which 
did not exist here. lie cited. 

Ex parte Rawlings, 7 L. T. Rep. N. S. 582 ; 2 
DeG. J. & S. 225 ; 

Stone V. Thomas, 5 W. Notes, 28 ; 

Riches V. Owen, L. Rep. 3 Ch. 820 ; 

Martin v. Potvning, 20 L. T. Rep. N. S. 133; 
L. Rep. 4 Ch. 350* 

Swanston, Q.C. and CracknaU, for tho assignee in 
bankruptcy, supported the same contention. They 
cited. 

Ex parte ^Vheeler, Buck, 25 ; 

Hobson V. Jones, 22 L, T. Rep. N. S. 143. 

Jesstl, Q.C. and Graham Hastings, for Furber, 
were not called upon. 

Sir Richard Baggallay, Q.C., was heard in reply. 

Feb. 11. Lord Romilly. — In this case I am of 
opinion that the plaintiff fails on various grounds, 
but principally upon the ground that the jurisdic- 
tion of the Court of Chancery in these matters is a 
discretionary jurisdiction, and that it is not in this 
case made out to my satisfaction that it would be 
a wise exercise of the discretion of the court to 
allow the property in question to be administered 
in this court. It was observed by Sir Richard 
Baggallay, in his very able reply yesterday, with 
great truth, that this was not a suit for the ad* 
ministration of an estate, but that it was a sepa- 
rate and distinct suit which could not properly 
be joined with a suit for the administration oi the 
estate. It is a suit by trustees or quasi trustees to 
acquire property for the purpose of having that 
property in their possession, and then it would be 
subject to the duties which they have to perform 
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upon it. But unless they are to administer under 
the jurisdiction of the court, it is obvious that it 
would be perfectly idle to give them the property 
over which they have no control whatever. It is, 
therefore, intimately connected with the question of 
the discretion of the court, whether the court shall 
think that this estate ought to be administered in 
this court, because if it does not it would be im- 
possible to make any decree in a case of this de- 
scription, which is merely ancillary for that purpose. 
This is also a remarkable circumstance that it is 
difficult to find a case — I do not remember ever to 
have seen a case myself — introduced with less 
attention to proving the things which were neces- 
sary to establish the case, which has certainly been 
a great advantage to the defendants. In the first 
place I am of opinion that it is quite settled by the 
case of £x parte Hawlings (swp.), that when the fact 
of the assent of the creditors is contested it is 
necessary for them to give more proof of it than 
the mere fact of proving that the usual affidavit was 
made when the document was registered. The 
cases upon the subject are, in my opinion, quite 
conclusive. The case of Waddinfftony. Roberts (^svp.\ 
does not prove anything more than this, that the 
fact of registration is prima facie evidence 
that the officer has done his duty, and has 
required and obtained the proper and usual 
affidavit ; but as to the contents of that 
affidavit being established thereby there is nothing 
in my opinion in that case to establ'sh that that 
was the view of the court ; and it appears to me to 
be directly contradicted by the case of Ex parte 
Rawlings (snp.'). In Ex parte Rawlings^ which un- 
doubtedly was not a cause or a suit the court seems 
to have been disposed to say that it would have 
given leave to add that proof at the time of the 
hearing, and although considerable inconvenience 
arises from that course, I think I should have 
adopted it on the present occasion, as I stated to 
Sir Richard Baggallay, if in other respects I thought 
it was a proper case in which to exercise the juris- 
diction of this court. But I am of opinion, as I 
stated before, that it is not a fit case in which to 
exercise the jurisdiction of this court. I will state 
some additional reasons for that opinion. In the 
first place, the whole of the essence of this case 
depends upon this foundation, that the ownership 
of these chattels is in the plaintiffs. I do not think 
that is established. Certainly I have heard no case 
to make that out at all. These are the facts which 
lead me to say that I cannot come to that conclu- 
sion. A common deed of inspectorship was exe- 
cuted hy Mr. John Bingham on the 31 st July 1866. 
As was very correctly observed in the course of the 
argument, I had to consider very fully the nature 
and character of these inspectorship-deeds in the 
case I had before me the other day of flobson v. Jones, 
22 L. T. Rej). N. S. 143; and certainly my dispo- 
sition there was rather in favour of making the 
inspectors answerable for the misconduct of the 
receiver if I could have done so. But when I came 
to look into it carefully, and to examine it fully, I 
found that was not possible, but that the inspectors’ 
functions and duties were quite separate from those 
of any trustees. In both cases there was a covenant 
on the part of the debtor to assign the property to 
the inspectors if ho should be required so to do, and 
in that case no such demand had been made at all. 
The question is, had a demand been made in this 
case ? What constitutes a demand ? I take it to 
be this — it is when notice is served upon the debtor 
to make the assignment which he has covenanted 
to make in the deed. The inspectorship-deed, it 
will be remembered, contains a covenant by the 
debtor to assign the property in case he shall be 
called upon so to do. 1 think all the cases establish 
that that of itself does not convey any property at 
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all ; there is no assignment at all, and no vesting of 
any property whatever. Indeed, it was not put so- 
high as that either by Sir Richard Baggallay or 
by Mr. Higgins, but they contended that as 
soon as the demand was made then the 
contract became absolute, and the inspectors 
became owners in equity. I cannot find that the 
demand has been made. All that took place is this 
— a notice requiring him to make the assignment,, 
after various attempts to effect personal service 
which failed, was given by leaving it with the ser- 
vant at the door, but there is no evidence that the 
servant ever gave it to him, and it is perfectly con- 
sistent with that that he never knew of it. Surely 
the burden of proof lies on the plaintiffs to estab- 
lish a fact of that description. Unquestionably he 
has broken no covenant, and been guilty of no 
ladies at all. I think they should have proved that 
fact. That alone is not the thing which presses 
upon me most strongly. I do not think they have 
shown that this property vested in the plaintiffs, 
and certainly they have brought no case whatever 
that I have been able to find, which shows that such 
was the fact. In truth all the cases they alluded 
to, and all the cases they brought forward, begun 
with the assumption that the ownership of the pro- 
perty was in the plaintiffs, which the plaintiffs in 
this case have failed to prove. Then I was much 
struck with this circumstance. The inspectorship- 
deed was executed in July 1866. They see the 
necessity, and attcm])t to serve the debtor with 
notice to assign in Feb. 1867, about six or seven 
months afterwards, and they actually leave the 
notice at his door on the 8th March, On the llth 
March he makes a bill of sale of all his property to 
Furber, and that is registered. It is a bill of sale 
to secure 750/. with interest. Were they not aware 
of that fact ? How came they not to take some 
steps on that occasion ? It wa% duly registered. 
It was the duty of the inspectors to know what 
M'as taking place on that subject; nothing was 
more easy than to knoAv it, and there is no evidence 
that they did not know it. They took no step 
whatever, though they thought that the bill of sale 
was one by which the whole of the property became 
irredeemably vested in Furber by the llth June 
folloAving. During the whole of that time they took 
no step to obtain the assignment of the property, 
or to perform the functions which they say they 
desire now to undertake to perform. It is true that 
they arc not the actual plaintiffs, because it is their 
predecessors who were the actual inspectors, but as 
was observed in argumfnt, and I think justly ad- 
mitted by the other side, they are bound by all the 
acts ot their predecessors, and can only be in the same 
situation as the former inspectors. Then what takes 
place afterwards ? The landlord issues an execution, 
or distress for rent in the month of May ; the broker 
is actually in possession, and they must liave known 
that. They knew where he lived, because they had 
endeavoured to find him and to serve him, but they 
take no step on that occasion. The broker sells & 
considerable quantity of furniture to Mr. Furber 
for, I think, 240/., or something like that, which 
they say is afterwards sold for nearly GOO/. I do 
not go into that question for the very good reason 
that I stopped Mr. Jessel by saying I thought I 
should dispose of the case without going into the 
question affecting Mr. Furber, and if I did go into 
it I should unquestionably have heard him even 
though the other part of the case had been disposed 
of. But they must have known of this, and they 
took no step at all. The property is actually taken 
away ; the whole of the very property which they 
want to have assigned to them is removed from tho 
house, I do not know exactly at what time, but it 
must have been either in the last two weeks of Mar, 
or in the first week of June, and on the 6th, 7tb, 
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and 8th of June the whole of the property is put and I must say that there is no person in whose 
•up for sale by auction, and it is not until then that judgment I should have greater confidence, in 
they take any step in the matter. The step they matters relating to the subject, than tiie present 
take then is very slight, for all that they do is to Chief Judge in Bankruptcy, considering his great 
give notice to Mr. Furber that the property was knowledge both in bankruptcy and equity. I am of 
claimed on behalf of the creditors of BingHam. opinion that the case of the plaintiffs wholly fails. 
They take no step after that. The first sale pro- and accordingly I shall make no order except to 
duced according to their statement sufiScient to pay dismiss the bill with costs. 


Mr. Furber everything due to him, and they take 
no step whatever. In the month of November fol- 
lowing, that is five months afterwards, Bingham 
became bankrupt, and an assignee was appointed. 
Then in the following month it is thought fit to 
change the inspectors, and the present plaintiffs are 
appointed in the place of Mr. Cooper and Mr. 
Wintle. Tiie present plaintiffs filed this bill in M.ay 
following. Now is this a case in which they are 
entitled to come here and say that they have per- 
formed theirf unctionsdiligcntly ; forininspectorship- 
decds, especially when they involve property of 
this description, it is very necessary to act with 
diligence? Of course the duty of the inspectors 
is to realise the property for equal distribution 
among all the creditors, and if they allow one 
creditor to sweep off so much of the property 
as will be sufficient to pay his debt in full 
without taking any step whatever, 1 am of 
opinion that this is not a case in which 
they can come here afterwards and say that 
they will resume their functions, and perform 
that which they thought of performing in Feb- 
ruary or March 18G7, but which they omitted to 
do, in fact, till May 18G8 — they cannot come here 
and say this wdion there is a proper tribunal which 
will fully and accurately administer the whole of the 
estate and the funds, and will dispose of all those 
questions which the Court of Bankruptcy is per- 
fectly competent and fit to do. I am of opinion that 
in that state of the case the real question for the 
court to consider is, whether it shall exercise its 
discretion, considering the nature of these inspector- 
ship-deeds and the conduct of the inspectors, to 
administer the funds here instead of in the Court of 
Bankruptcy. The case of Slone v. Thomas {sup.')^ 
to which I was referred by Mr. Cooper, is very con- 
clusive and decisive on the subject, and the Lord 
Chancellor’s judgment really reconciles the whole of 
the cases on the subject, lie says that the juris- 
diction of the Court of Chancery is not ousted at 
all by the statutes in bankruptcy. There is one case 
in which the judge stated that the Court of Bank- 
ruptcy was the proper tribunal, and another case in 
which the judge said that the Court of Chancery 
was the proper tribunal to enforce the administra- 
tion. But they arc by no means inconsistent. The 
fact is, that the exercise of the jurisdiction in 
Chancery is discretionary, and in one case it has been 
thought better to administer the estate in Chan- 
cery, and in another case in the Court of 
Bankruptcy. Unquestionably the Court of 
Chancery has this power, that it can perform 
the functions if it thinks fit, whatever may have 
taken place in the Court of Bankruptcy. The Lord 
Chancellor exercised his discretion in that case 
i^Stone V. Thomas') and did not think that it was a 
proper case for the Court of Chancery, and dis- 
missed the bill with costs. I do not think that this 
was a proper case for the Court of Chancery, and 
I must dismiss this bill with costs ; and above all 
for this reason, because the inspectors have from 
the beginning not shown any desire to carry out 
their office, until the whole of the matter has be- 
come vested in the Court of Bankruptcy, who will 
do it infinitely better than any other tribunal. 
There are no doubt some very serious questions to 
be determined between the bankrupt’s estate and 
Mr. Furber, but the Court of Bankruptcy is per- 
fectly competent to determine those questions ; . 


Solicitors for the plaintiff, C. and (7. R. Cu£\ for 
0. Cheshire, Northwich, Cheshire. 

Solicitors for the defendants, Deane and Chubb. 


V. C. STUART’S COURT. 

Rcivortod by Edwaro Winslow, Esq., Ban'ister-at-Law. 

Thursday, March 10. 

Ue The Accidental and Marine Insurance 
Corporation (Limited.) 

Company — Winding-up — Application of contributions 
of past members — Companies Act 18G2 (25 2G 
Viet, <\ 89^, ss. 38, 133. 

In the u'inding-tip of a company the contributions re- 
ceived from past shareholders are distributable amongst 
the creditors generally, and not merely amongst those 
creditors rrhose debts were contracted before the re- 
spective times when such shareholders ceased to be 
members. 

This was an adjourned summons on behalf of 
certain creditors of the above corporation (which 
was in the course of being wound-up), that the 
liquidators might be directed to divide the contri- 
butions received from past shareholders, amongst 
such of the creditors only whose debts w'ere con- 
tracted before the respective times when such share- 
holders ceased to bo members. The facts were as 
follows : — 

The corporation was ordered to be wound-up, 
under tlie supervi.>ion of the court, on the 24th 
Oct. 18GG. In the course of the wdnding-up, it 
having been found that the existing members were 
unable to sati.sfy the contributions required of 
them, certain past shareholders (Class B) — liable 
to contribute Avithin sect. 38 of the Companies Act 
1862, i.e., those who had ceased to be members 
within one year before the winding-up — had 
been duly settled on the list, and had paid the 
contributions required of them. 

The question was whether the contributions of 
these past shareholders were distributable generally 
amongst the whole body of the creditors of tlie 
corporation, or only amongst those creditors repre- 
sented by the applicants, whose debts Avere con- 
tracted before the time when such past share- 
holders ceased to be members. 

Before the commencement of the present proceed- 
ings a compromise had been entered into, with the 
concurrence of the creditors generally, between the 
liquidators and the past shareholders, to the effect 
that such shareholders were only to pay 10*'. in the 
pound on the amount which the liquidators alleged 
they were liable for. This compromise was subse- 
quently, by the order of the court, directed to be 
carried into effect. • 

Greene, Q. C., and HoU (of the Common Law Bar) 
in support of the summons, submitted that the case 
came within the provisions of the Companies Act 
1862. By the 38th section of that Act, no past 
member was liable to contribute in respect of any 
debt contracted after he had ceased to be a member, 
and it therefore followed that as only past creditors 
could enforce contributions from past memb^s, 
they alone ought to reap the entire benefit of those 
contributions. Moreover, the past creditors might ‘ 



292-voi. xxii., N s.-22J5:POi?m THE LAW TIMES. 


[April 80, 1S70. 


V.C. S.] Grimston 

be said to have contracted with the company on the 
credit of the past members. 

Hardi/^ Q. C. and Napier Higgins^ for the liqui- 
dator, submitted that that question was not one 
between the contributories inter se, but between the 
company and its creditors. The 38th section of the 
Companies Act 18G2 in no way affected the rights 
of creditors, it merely defined the liability of share- 
holders to contribute on the winding-up of the com- 
pany. That liability had already been ascertained, 
and the contributions had been received from both 
classes of contributories, The 133rd section of the 
Act, however, provided that the property of the 
company was to be applied pari passu, and there 
was no provision that contributions of past share- 
holders were to be divided amongst any particular 
class of creditors. 

Greene^ Q. C. in reply. 

The ViCK-CuANCELLOR. — This is not a question 
as to what amount is to be contributed, but as to 
how contributions which have been received are to | 
be applied. It has been contended on behalf of the 
creditors who support this summons that the con- 
tributions received from the contributories on the 
B list (the past members of the company) ought to 
be divided amongst those creditors only, whose 
debts were contracted before the respective times i 
when such contributories ceased to be members. | 
The 38th section of the Companies Act 18G2, which 
has been referred to in support of the claim, gives 
no rights to creditors ; it merely limits and defines 
the extent of the liabilities of past members, and 
it shows that no such shareholder shall be liable for 
debts incurred after the time when he ceased to 
be a member of the company. The creditors in 
question are not merely the creditors of past mem- 
bers, but of the company, and by the Act the 
contributions of past members are distributable 
amongst the whole body of creditors. There must, 
therefore, be an order to that effect. It, however, 
there was any doubt on the question, it w'ould be 
removed by the fact that a compromise has been 
made, which in effect unites both classes of con- 
tributories. That compromise, no doubt, could have 
had no effect without the sanction of the court, but 
as that has been given, it is binding on all parties. 
Under these circumstances, the summons must be 
dismissed with costs. 

Solicitors for the applicants, Deane and Chubb. 

Solicitors for the liquidators, Lewis, Munns, Nunn, 
and Longden. 

March 18 and 19. 

, Grimston V . Tcrner. 

Jurisdiction — Motion for receiver — Impending 
litigation. 

Where litigation is impending in the Court of Probate, 

the Court of Chancery, if the interests of all parties 

require it, will appoint a receiver. 

This was a motion on behalf of the plaintiff in 
the above suit for a receiver 9t the real and personal 
estate of the late Mr. John Hutley, pending some 
contemplated litigation as to them in the Court of 
Probate. The facts were shortly these : — 

In 1861 Mr. Hutley made a will bequeathing the 
residue of his proTCrty to his sister. She died 

S rior to 1866. In Wov. 1865 the testator was in- 
uced to marry a young lady named Wilkins, and 
shortly afterwards he made another will by which 
he bequeathed one half of bis residuary estate to 
his wife, and the other half to other persons. Mr. 
Hutley died at the age of sixty-one, on the 7th 


V . Turner. [V.C. s. 

Aug. 186C, and in October following his widow 
married a Dr. Timms. 

Shortly afterwards a suit was instituted in the 
court of Malins, V. C., for the administration of 
Mr. Ilutley’s estate, and a decree was made and 
accounts taken under it. Subsequently, however, 
the plaintiff succeeded in upsetting the will of 
18G5 in the Court of Probate, on the ground that 
Mr. Hutley vras at the time of its execution, and 
for some years previously, of weak minih By this 
decision of the Probate Court, everything that had 
been done in the Chancery suit was rendered null 
and void, and there was no one now in existence 
who was entitled to the legal possession *of Mr. 
Ilutley’s property, which was very considerable. 
Mrs. Timms was desirous of applying to the Pro- 
bate Court for letters of administration to Mr. 
Hutley’s estate, and a caveat had been entered 
against the probate of ♦he will of 1861. 

The question was whether the Court of Chancery, 
under the above circumstances, had power to ap- 
point a receiver. 

Karslahe, Q. C. and Hanson, in support of the 
motion, submitted that the case was an urgent one. 
The property was wholly unprotected. It was said 
that Mrs. Timms was about to apply to the Probate 
Court for letters of administration ; but as her 
former husband was found to be of weak intellect in 
1866 her marriage with him must necessarily bo 
ineffectual, and she would not be allowed to admi- 
nister. The caveat entered in the Probate Court 
constituted pending litigation ; but if it did not, the 
peculiar circumstances of the case fully justified tho 
interference of this court. 

Dickinson, Q.C. and Fitzroy Kelly, for Mrs. Timms, 
contended that the court had no jurisdiction. 
There was no pending litigation. The suit in 
Malins, V. C.’s court no longer existed, and the 
mere entry of a caveat in the Probate Court did not 
constitute litigation. At all events this suit ought 
to be transferred, to the court of Malins, V.C. 

Greene, Q.C. and Crossley, for the executors named 
in both wills, said the case stood thus : The will of 
1865 was gone, and if the marriage was valid the 
will of 1861 was revoked by it. If the marriage 
was not valid, then that will would be good ; but 
the executors could not proceed to prove it till some 
decision had been arrived at as to the marriage. 

I Indeed the executors were anxious to have the 
opinion of the court as to what they ought to do. 

The Vice-Chancellor. — This is an application 
for the appointment of a receiver of the real and 
personal estate of the late Mr. John Hutley. The 
property has formed tho subject of much recent 
litigation, and it is said that as there is at present 
no legal personal representative, a receiver is neces- 
sary for its protection. On the other side it has 
been contended that the court has no jurisdiction to 
accede to the application, and that even if it has it 
ought not to exercise it, because the widow of Mr. 
Hutley is about to apply to the Court of Probate 
for letters of administration. The jurisdiction of 
the court in cases of this kind is well settled, and 
there is no doubt that whether proceedings are 
pending or impending in the Court of Probat^ this 
court, where the interests of all parties require it, has 
power to appoint a receiver. In the present case there 
is impending litigation. Something must be done 
with a view to having a decision as to who is to be 
the legal personal representative, and in fact a caveat 
has been entered in the Probate Court against the 
probate of the will of 1861. When the matter is 
again heard the question of testacy or intestacy 
must mainly depend upon the fact of the validity of 
the marriage between Mr. and Mrs. Hutley. Look- 
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ing at what has already taken place, the lady, who 
was Mr. Ilutley’s wife, and who is now one of the 
defendants in this suit, is probably not very anxious 
to embark upon another litigation in the Probate 
Court. However that may be, there is, in my 
opinion, quite sufficient in the evidence in support 
of this application to justify the court in appointing 
a receiver. • There will, therefore, bo a reference to 
chambers for the appointment of a fit and proper 
person as a receiver, and an order for an injunction 
to restrain the persons now in possession of the 
property from further intermeddling with it until a 
legal personal representative be appointed by the 
Court of Probate. 

Solicitors ; Paterson^ SnoWy and Burninot for A, M. 
Whitey Colchester ; J. A, Stuart ; W. M. Wilkinson. 

V.C. MALINS? COURT. 

Reported by Q. T. Edwards and Q. I. F. Cooke. Esqrs., 
Barri8ters<at-Law. 

Thursdaj/y April 21. 

Pillar v. French. 

Practice — Revivor— ^ IG Viet. c. 8G, s. 52. 

Where a suit had become abated by the deaths of certain 
parties, and subsequent proceedings proved defective 
in consequence of persons taking interests by substitu- 
tion for those who had died, not having been brought 
bejore the court, 

A supplemental order was made, directing that the suit 
should be carried on against the substituted parties, 
who were adults, and that they should be bound by the 
previous proceedings. 

In this case there had been a decree for the admi- 
nistration of a testator’s estate. After the decree 
was made some of the parties to the suit died, and 
consequently the suit became abated. Certain pro- 
ceedings subsequently took place, but proved de- 
fective, inasmuch as the persons who had become 
interested in the estate by substitution for those 
who had died had not been brought before the 
court. Under these circumstances, 

Dauney applied, under the Aet 15 & IG Viet. c. 86, 
8. 52, for a supplemental order that the suit might 
be carried on against the substituted parties, who 
were adults, and that they might be bound by the 
previous proceedings. He referred to 

Capps V. Capps, L. Rep. 4 Ch. App. 1 ; see also 
Aiistcr V. Jjaiues, L. Rop. 4 Ch. App. 445; 20 
L. T. Rep. N. S. 152. 

The Vice-Chancellor made the order. 

Solicitors : Smith and Sons. 

Friday, April 22. 

Re Munton’s Trust. 

Practice — Costs of trustees — Trustee Relief Act. 

Where a fund had been paid into court by trustees under 
the Trustee Reli^ Act, and a petition was presented 
by the tenant for life, for payment of the income, the 
costs of the trustees and of the petition were ordered 
to be paid out of income and not corpus. 

This was a petition by a tenant for life for the 
payment to her of the income of a fund, which had 
been paid into court by the trustees of a will under 
the Trustee liclief Act, and the question was 
whether the costs of the petition and of thq 
trustees, who had been served, should be paid lout 
of the income or the corpus. 

Everitt, for the petitioner, cited '• 

Re MarneVs Trusts, L. Rep. 3 Eq. 432 ; 15 L. T. 
Rep.N. S.237j I 


Re Gordon's Trusts, L. Rep. 6 Eq. 335 ; 

Re Whitton's Trusts, L. Rop. 8 Eq. 352 ; 

Re Smith’s Trusts, ante, 220. 

Freeman, for the trustees. 

His Honour made the order as prayed, and di- 
rected the costs of the trustees and of the petition 
to be paid out of the income. 

Solicitors : Lott and Rogers, for Dell, Bourn. 


ilTommon iLab) (ITourts. 

COURT OF aUEEN’S BENCH. 

Reported by T. W. Saunders and J. Shoutt* Escira.^ 
Burristers-at-Law. 

Nov. 9, 18G9, and Feb. 21, 1870. 

Gibson v. Tub Mayor, &c. of Preston. 

Public Health Act 1848 — Local board — Surveyors of 
highways— Repairs of highways — Non-liability for 
accidents. 

No action for damages sustained by an individual in 
consequence of the want of repair of a highway will 
lie against a local board constituted under the Public 
Health Act 1848. 

Where, therefore, the plaintiff sustained a personal 
injury in consequence of a road, which was within 
the limits of the jurisdiction of the defendants, who 
were a local board, being out of repair, whereupon he 
brought his action for the recovery of damages : 

Held, that such action could not be sustained. 

The declaration in this case stated that the pro- 
visions of the Public Health Act 1848, were applied 
to the borough of Preston, and the defendants 
thereupon became the local board of health for the 
borough, and that there was within the borough and 
within the district for which the defendants arc such 
local board, a public footway called Syke-road, which 
under the provisions of the statute and other statutes 
in that behalf, it was the duty of the defendants as 
such local board to level and repair, as and when 
occasion might require, and that the said footway 
was, for Avant of necessary levelling and repairing, 
ruinous and out of repair, and dangerous to persons 
lawfully using and passing along the same. And 
the defendants wrongfully permitted the same to be 
and remain so runious, out of repair and dangerous 
by reason whereof the plaintiff, whilst lawfully using 
and passing along such public footway, was thrown 
down and broke his leg, and sustained great injuries. 

The defendants traversed the facts, and also de- 
murred to the declaration. The case went down to 
trial uijon the issues in fact, and the jury returned 
a verdict for the plaintiff, with 400/. damages, leave 
being reserved to the defendants to move to enter 
the verdict for them. A rule nisi was accordingly 
obtained, calling upon the plaintiff to show cause 
why the verdict should not be set aside, and a ver* 
diet entered for the defendants, or a nonsuit be 
entered on the ground that they were not liable to- 
be sued. This rule came on for argument together 
with the demurrer. * 

By sect. G9 of the 11 & 12 Viet. c. 63 (The Public 
Health Act 1848), it is enacted — 

That all present and future streets, being or whi^ at any 
time become highways within any district and the Po-rf' 
mentSy stones, and other materials thereof, and all 
lugs, implements, and other things provided for tha 
purposes thereof by any surveyor of highways, or by 
any person serving the office of surveyor of highways, shwl 
vest in and be under the mana^ment and control of 
said local board of health. And the said local l^o*^**^ 
from time to time cause all such streets to be levelled, 
paved, flagged, channoUod, altered and repaired m and 
when occasion may require. And they may from time to 
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time cause the soil of any such street to be raised^ lowered, 
or altered as they may think fit, and place and keep in re- 
pair fences and posts for the safety of foot passengers ; and 
whosoever wilfully displaces, takes up, or injures the pave- 
ment, stones, materials, fences, or posts of any such street 
without the consent of the said local board, shall bo liable 
for every such offence to a iicualty not exceeding live 
pounds, and a further sum not exceeding five shillings for 
every siich square foot of the pavement, stones, or other 
mateiiats so displaced, taken up, or injured. 

By sect. 13 of the 15 & IG Viet. c. 42, it is 
enacted — 

That the term “ highway ” in the sections of the Public 
Health Act 1848, numbered rospoctivoly 68 and 69 in the 
coi>ics of the Act printed by the Queen’s pinntera, shall 
mean any highway repairable by the inhabitants at large. 

The Solicito?'- General (Sir J. D. Coleridge), and 
E. with liim, ai)peared for the plaintiff. 

3IeJlish, Q. C. (^Manistf/, Q. C. and Kemploy with 
him) appeared for the defendant. 

The arguments and cases are so fully given and 
referred to in the following judgment that it is un- 
necessary to give them here. 

Cur. ado. vult. 

Feh. 21. — Hannen, J. — This is an action against 
the mayor, aldermen, and burgesses of Preston, 
who are the local board of health within that 
borough, under tlie provisions of the Public Health 
Act 1848 (11 & 12 Viet. c. G3), for permitting a cer- 
tain public footway in their district, wdiich it was their 
duty to keep in repair, to be out of repair, whereby 
the plaintiff was injured. The defendants demurred 
to the declaration, and contend that it discloses no 
ground of action against them. By the Public 
Health Act 1848 (11 & 12 Viet. c. G3) s. G8, it is 
enacted that all streets being or which shall at any 
time become higb\vays within any district, shall 
vest in and be under the management and control 
of the local board of health. By 15 & IG Viet, 
c. 42, 8. 13, it is enacted that the term *• h'ghway” 
in the above section, shall mean any highway re- 
pairable by the inhabitants at large. It was 
contended on the part of the defendants that 
it did ;not appear that the footway in question 
was a highw'ay repairable by the inhabitants 
at large. We arc of opinion, however, that the 
W’ords repairable by the inhabitants at large 
are used in contradistinction to repairable by 
individuals raticne tenurce, and that it must be taken 
on demurrer that the declaration, which alleges 
that it was the duty of the defendants to repair 
the footway, thereby suflScicntly avers that it was 
a highway repairable by the inhabitants at large ; 
as such duty could not otherwise exist. Secondly, 
it was argued that the defendants are not liable, 
otherwise than as a surveyor of highways would 
be that against such officer no action can be 
maintained for an accident arising from his neglect 
to repair a highway. This argument was based 
upon sect. 117 of the Public Health Act, 1848; and 
tlie case of Young V. Davit, 7 H. & N. 7G0, 31 
L. J. 250, Ex.; 3 L. T. Rep. N. S. 363, affirmed 
in the Exchequer Chamber, 2 II. & C. 11)7; 9 
X. T. Bep. N. S. 145. By the section referred to 
it is enacted that the local board of health within 
the limits of their district shall exclusively execute 
the office of surveyor of highways, and have all such 
powers, duties, and liabilities as any surveyor is now or 
may be hereafter invested with or liable to. In the 
case of Young r. Davis it was held that no action 
lies against a surveyor of highways appointed under 
the 5 & 6 Will, 4, c. 60 fcr damage resulting from 
an accident caused by his neglect to repair the high- 
way, upon the ground that although the Legislature 
imposed on the surveyor the duty of repairing the 
yoads, yet that as this was only as the officer of the 


parish, and no action could be brought against the 
parish, it could not be supposed that it was the in- 
tention of the Legislature that such an action should 
be maintainable against the officer, and this view 
was adopted by the Court of Exchequer Chamber. 
Willes J,, in delivering judgment, .says : “ This 
Act of Parliament appears not to have been passed 
for the purpose of creating a new liability either in 
the parish or any other persons, but simply in order 
to provide machinery wliereby the existing duty of 
the parish may be conveniently fulfllled."’ The 
case of Parsons y. St. Matthew, Bethnal Green, 
17 L. T. Rep. N. S. 211; L. Rep. 3 C. P. 56, 
tvas cited to show that the immunity from action 
wliich the surveyor enjoyed belonged also to a 
corporate body to whom the duties and liabilities 
of surveyor are transferred. It was there held that 
an action for non-repair of a highway would not 
lie against a vestry appointed under the Metropolis 
Local Management Act (18 19 Viet c. 120) on 

the ground that the liabilities of the parish were 
not transferred or taken away, although the right 
and liability of the surveyor (with additional powers) 
were transferred to the vestry (s. 96), and there- 
fore it was held that as the surveyor had been previ- 
ously exempt from action so tlio vestry continued. 
For the plaintiff it M’as admitted that if the duties 
of the local board wore only those of the surveyor, 
the decision in Young v. Davis would be applicable, 
and the action could not be maintained; but it was 
contended that the local board was not merely in 
the place of the surveyor by virtue of sect. 1 17, but 
that it was also by virtue of sect. (58 in the place 
of the parish. It was further contended that the 
effect of sect. 68 was altogether to take away lia- 
bility from the parish, and to transfer it to the 
local board, and that ns tlio local board is a corpo- 
ration, the technical difficulty vdiieh formerly stood 
in the way of surveying a parish or county {Russell 
V. Men of Devon, 2 T. R. GG7), was removed, and an 
action might be maintained against the local board 
for the neglect of a statutable duty imposed upon 
it, as in the case of Uavtii(dl v. yV/e Rydc Commis- 
sioners, 4 B & S. 361 ; 8 L. T. Rep. N. ft. 574. In sup- 
port of this argument the case of Ilenfg v. IVie 
Mayor of Lyme, 5 Bing. 91, was cited. That case is, 
however, distinguished by Martin and (yhannell, 
BB., in Young v. Davis, and does not affect the 
question we have now to consider, namely, what 
was the intention of the Legislature in enacting 
sects. 68 and 117 of the Public Health Act 1848. On 
consideration of that statute, in connection with 
the previous state of the law with reference to 
which it was passed, wo are of opinion that the 
plaintiff is not entitled to recover. At common 
law no action could be maintained by one of the 
public in respect of an injury sustained through a 
highway being out of repair. It is true that in 
Russell y. Men of Devon the argument chiefly in- 
sisted on was that the action could not lie, because 
the inhabitants of a county arc not a corporation, 
and therefore cannot be sued collectively ; but the 
reason relied on by Lord Keflyon, C. J., and 
Ashurst, J., was not so much the technical one 
referred to as that which is expressed in Bro. Abr, 
tit. ** Action on the Case,” ph 93. That passage is 
thus explained and paraphrased by Alderson, B., in 
McKinnon v. Penson, 8 Ex. 321, “ That inasmuch as 
the highway ought to be repaired by the public, 
an injury arising from that neglect cannot be the 
subject of an action, but is only ground for the 
Crown interfering.” But whatever the reason was 
the^fact remains, that no action could be maintained 
for an injury arising from the non-repair of a high- 
way by the parish, and the Legislature has not inter*- 
fered by any general enactment to give a reme^ 
by action to persons sustaining such 'a damage. It 
is therefore incumbent on the plaintiff who seeks to 
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entablish that such a right is exceptionally given to 
persons sustaining an injury in a particular district 
to show distinctly that the Legislature had such ar 
intention in passing the enactment to which sucl 
an effect is attributed. The Court of Exchequer 
held in APKinnon v. Penson that such an intention 
could not be inferred from the very comprehensive 
language of the 43 Geo. 3, c. 69 s, 4, which enacts 
that the county may be sued in the name of their 
surveyor. This was held not to create a new lia- 
bility, but only to afford a more convenient remedy 
in cases, if any, in which the county would be 
liable, and this construction, founded on the pre- 
sumed intention of the Legislature, though with 
difficulty to be collected from its language, was 
upheld by the Court of Exchequer Chamber 
(^APKinnon v. Penson, 9 Ex. 009 ; 23 L. J. 97, M. C.) 
Again, in Young v. Davis, the Court of Exchequer 
confirmed by the Court of Exchequer Chamber 
2 .11. & C. 197, held that an intention to give 
right of action for injury resulting from non- 
repair could not be inferred from the language 
of the 6 & 0 Will. 4, c. 60. Again, in Parsons 
V. St. AlaltheWs Bethnal Green (ubi sup.), the Court 
of Common Pleas held that such an intention 
could not be inferred from the language of the 
18 & 19 Viet. .c. 120; and again, in IVifson v. 
Afarquis of Hatijax, L. Hep. 3 Ex. ill, 119, 
Kelly, C.li., while deciding the case upon another 
point, says ; “ Should a case arise in which the 
question shall be whether the G8th section of the 
Public Health Act 1848 imposes upon the local 
authority the liability to be sued in a civil action 
for damages by reason of a failure to perform a 
duty assigned to thorn by the Act, we should pause 
before we could hold that, in addition to the well- 
established remedy by indictment, every individual 
among the public would have a right of action for 
any and every injury resulting from such broach 
of duty.” In the case of Hartnell v. The Jtgde 
Commissioners, however, this court did draw tlie 
inference that the Legislature, by the language of 
the particular local Act, intended to give a right of 
action against the defendants for an injury result- 
ing from a breach of their dutj to repair streets ; 
but the enactment in that case was peculiar, inas- 
much as it provided, by sect, 49, that the commis- 
sioners should be deemed guilty of a misdemeanor 
for refusing or neglecting to repair any public high- 
way within the limits of the special Act, and should 
be liable to be indicted for such misdemeanor in 
the same manner as the inhabitants thereof or of 
any parish were liable before the passing of the Act. 
It W'as held that these enactments took aw'ay the 
liability of the parish to do the repairs, and cast it 
upon the new body, with all the ordinary inci- 
dents, including liability to be sued resulting there- 
from. There is np such provision in the Public 
Health Act 1848. The enactment that the streets 
shall “ vest in ” the local board, whateA'cr meaning 
may be assigned to that expression, does not seem 
to us to enlarge the liability resulting from the 
following words, that they shall be “ under the 
management and control of the local board ” — lan- 
guage similar to that used in the statute under 
consideration in Ilex v. St. George, Hanover- square, 

3 Camp. 222, where it was held that the imposing 
of the duty of repairing on a person or body other 
than the parish did not by implication exempt the 
I^rish from liability to indictment ; and while this 
liability remains, the cases above referred to, Young 
V. Davis and Parsons v. St. Alattiiew, Bethnal- green, 
establish that no right of action is created against 
those to whom the management and control of the 
roads is given. For these reasons we are of opihion 
that the Legislature did not intend, by the Public 
Health Act 1848, to give to a persouin the position 
of the plaintiff a right of action whi^ did not pre- 


viously exist, and our judgment must therefore bo- 
for the defendants. 

Judgment for the defendants. 

Attorney for the plaintiff: <7. J. Allen. 

Attorney for the defendants : D. W. Le Riche. 

Jan. 2G and Feh. 21. 

Reo. V. The Dean and Chapter op Hereford^ 

Sect. 26 of 'A 4 V’'ict. c. 113 enacts “ that in the cathe- 
dral church of Yovk, so soon as a vacancy shall occur 
in the deanery, and in the cathedral churches of 
Chichester, Exeter, Hereford, Salisbury, and Welln 
respectively, so soon as every person who was a mem- 
ber of the respective chapters of such chinches at the 
passing of this Act, shall cease to be such member, all 
the said canonries shall be in the direct patronage of 
the fjord Archbishop of York, and of the bishops of 
the said respective sees, as the case may be, who shall 
respectively, upon the vacancy of any canonry in such 
churches respectively, collate theieto a spiritual person^ 
who shall thereupon be entitled to installation as a 
canon of the church to which he shall be so collated.” 

At the time of the passing of this Act the general 
chapter” of the cathedral church of Hereford con- 
sisted of a dean, Jive residentiary canons, and twenty- 
two canons non-resiuentiary, the latter being appointed 
by the bishop. Of these, the dean and the Jive resi- 
dentiary canons constituted what was called the dose 
chapter.” One of the cathedral officers, called the 
projector, having certain spiritual duties to perform, 
was appointed out of the non-residentiary canons by 
the "close chapter,” and succeeded, by customary 
right, to any vacancy which occurred amongst the resi- 
dentiary canons. On the death of the last of the 
members of the “ close chapter,” who existed at the 
time of the passing o f the /Ic/, and whilst seven of the 
then existing members of the “ general chapter” still 
surciceJ, a prielector, who had been appointed since 
the passing of the Act, claimed to succeed to the 
x'oeancy : 

Held, that the praJector rras not entitled to succeed ; for 
that “ chapter” in the above section meant the “ close 
chapter,” and therefore, on the death of the last 
member of that body, existing at the time of the 
passing of the Act, the bishop was entitled to appoint 
to the vacancy, 

A mandamvs having been directed to the Dean 
and Chapter of the Cathedral Church of Hereford, 
commanding them to instal the Ven. and Kev, 
William Waritig in the office of canon residentiary 
in that church, he having been collated to that office 
by the bishop of the diocese, the dean and 
chapter made a return, the allegations of which 
were traversed by a plea. Issue having been joined 
on the plea, a case was stated by consent of the 
parties, for the opinion of the court. 

.fan. 2G. — Sir ./. B, Karshtke, Q.C. (with whom 
were DowdestceU. Q.C. and llerscheUj argued for the 
prosecution. 

Patcheit (with whom was C. Stephens, Q.C.) for 
the defendants. 

Cur. adv. vult. 

Feb. 21. — The judgment of the court (from 
which the facts and arguments will fully appear> 
was now delivered as follows by 

CocKBURN, C. J. — This is a special case, stated 
after a return made by the dean and chapter cd 
the cathedral church of Hereford, to a mandamue,. 
commanding them to inatal the Ven. and Rev. 
Archdeacon Waring in the office of canon resi- 
dentiary in that church, the said archdeacon havinit 
been collated to such office by the lord bishop of 
the diocese. The return of the dean and chapter 
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was to the effect that prior to the Act of 3 & 4 
Viet. c. 1 13, the chapter of the cathedral church 
of Hereford consisted of the dean, the bishop’s pre- 
bendary, four canons or i^rebends residentiary, 
certain dignitaries of the church, twenty-two 
canonsorprebendaries non residentiary ; that of these 
the dean, the bishop’s prebendary, and the four 
canons residentiary constituted the close chapter ; 
that among the officers of the cathedral church was 
an officer termed the prailector, having certain 
fipiritual duties attached to his office, which 
officer was by the constitution of the body ap- 
pointed as of right by the close chapter out 
of the non-resident prebendaries, and that on 
a vacancy occurring among the canons resi- 
dentiary other than in the case of the bishop’s 
prebendary, who was always appointed by the 
bishop, the ‘‘ praelector succeeded accustomably and 
of right ” to the vacant residentiaryship. The 
return further proceeded to state, in order to show 
that the state of things had not arisen upon which by 
the 25th section of the Act of 3 & 4 Vict.c. 1 13, the 
right of appointing the canons residentiary was to 
be transferred to the bishop, that the llcv. Dr. 
Jebb, a non-residentiary prebend, had been ap- 
pointed to the office of prajlector before that all the 
persons forming the close chapter at the time of the 
passing of the Act had ceasecl to be members of it ; 
and, secondly, that of the persons who at that time 
were members of the general chapter, seven still 
remained. The conclusion, therefore, was that the 
right of appointment had not passed the bishop, 
and that the Rev. Dr. Jebb, who then claimed to be 
installed, was entitled to be so installed, while 
Archdeacon Waring wa.s not. The statute iti ques- 
tion, the 3 & 4 Viet. c. 113, by sect. 25, enacts that 
“In the cathedral church of York, so soon as a 
vacancy shall occur in the deanery, and in the 
cathedral churches of Chichester, E.xeter, Hereford, 
Salisbury, and Wells resjKJCtivcly, so soon as every 
person who is a member of the respective chapters 
of such churches at the passing of the Act shall 
cease to be such member, all the said canonries 
shall he in the direct patronage of the Lord Arch- 
bishop of York and of the bishops of the said respec- 
tive secs as the case may be, who shall respectively, 
upon the vacancy of any canon ry in such churches 
respectively, collate thereto a spiritual person, who 
shall thereupon be entitled to installation as a canon 
of the church to which he shall be collated.” The 
■question for our decision is whether the event upon 
which, by effect of this enactment, the right of 
appointing a canon residentiary is to be trans- 
ferred from the dean and chapter to the 
bishop of the diocese has arisen : and this, again, 
mainly turns on the construction which, wdth 
reference to the cathedral church of Hereford, 
is to be put on the w'ord “chapter,” as used 
in the foregoing section. It appears from the 
special case that, prior to the 'passing of the Act, 
the general chapter of the cathedral church of Here- 
ford consisted of the dean and five prebends or canons 
residentiary, twenty-two prebends or canons uon- 
residentiary, and the archdeacon, and an officer of 
the cathedral named the prajlector. As distin- 
guished from the general chapter, the dean and the 
five canons^ residentiary formed also for many pur- 
jMses a distinct chapter, sometimes termed the 
“ close chapter.” The government of the body was 
regulated by certain cathedral statutes of the reign 
of Charles I, commonly called the Caroline Sta- 
tutes, as also by certain customs and ordinances. 
The authority of the general chapter was exercised 
over certain matters affecting the general interests 
of the church. Thus, their consent was necessary 
to any alteration of the cathedral statutes, as also to 
the removal of the praelector. They met twice a 
year, at times appointed by the statutes. They 


were also convened for the receiptof the royal conge^ 
d'~elir(f, and the election of a bishop, in pursuance of 
it, as well as for the installation of the dean, preben- 
daries, and other dignitaries of the church, and the 
election of proctors in convocation. On the other 
hand, the residentiaries exclusively managed the 
c.apitular property, and divided its revenues ; they 
alone granted ecclesiastical leases, and confirmed 
the bishops’ concurrent leases of the ecclesiasti- 
cal property ; they exclusively presented to all 
livings in the gift of the dean and chapter ; they 
alone appointed the praelector and all the other 
officers of the cathedral except the dean, who was 
appointed by the Crown ; they alone had the custody 
of the corporate seal, which they affixed to all docu- 
ments, including those w'hich issued from the 
general body. Next, as to the appointment of the 
members of the capitular body. The appointment 
of the non-resident prebendaries was vested in the 
bishop, and from this body the five residentiary 
canons were exclusively selected. One of the five, 
commonly called the bishop’s prebendary, was ap- 
pointed by the bishop. When a vacancy occurred 
among the other four, by the established custom, 
the prajlector, an officer appointed by the close 
chapter out of the non-resident prebendaries, 
succeeded as of right, or, at all events, as 
of course, to the vacant prebend ; and a new 
prmlector was appointed in his place by the 
close chapter. Thus the appointment of the re- 
sidentiary canons with the exception of the bishop’s 
prebend, was practically in the close chapter. At 
the time of the passing of the 3 & 4 Viet. c. 113, 
one of the residentiary prebends was vacant, and 
was consequently, by the effect of sect. 14 of the 
Act, suppressed. Of the remaining four residen- 
tiary canons one only. Canon Huntingford, remained 
alive in the year 1863. In that year a vacancy 
having occurred in the office of prcelector, the Rev. 
Dr. Jebb, a non-residentiary canon was appointed 
by the close chapter, to that office, which he still 
holds. In 1867 Canon Huntingford, the last of the 
canons residentiary holding office at the passing of 
the Act, died. Of the twenty-two non-resident 
prebendaries living at the passing of the Act, seven 
still survive. It follows that, according as the lan- 
guage of the Act, which provides for the transfer 
of the parsonage in respect of the residentiary pre- 
bends to the bishop, “ so soon as every person who 
was a member of the chapter at the passing of the 
Act shall have ceased to be such member,” was in- 
tended to refer in the case of the cathedral church 
of Hereford, to the general chapter, or to the close 
chapter, the event on which the transfer of the 
patronage is made to depend, will or will not have 
occurred. If the word “ chapter ” refers to the 
close chapter, viz., the dean and residentiary canons, 
none of the then existing body any longer remains. 
If it refers to the general chapter, several of that 
body are still alive, and retain their prebeads. On 
the argument before us, it was insisted on the part 
of Archdeacon Waring, that all that was contem- 
plated by the Legislature in thus preserving the 
rights of the “chapter” was to save the vested 
right of patronage to the existing members of the 
close chapter, to whom the right of appointment 
exclusively belonged; the right of eligibility, 
spread over so large an area, being, as it 
was said, too small to have received atten- 
tion or to have been deemed of sufficient 
importance to stand in the way of a change 
thought to be desirable. On the other hand, on the 
part of Dr. Jebb, on whose behalf the return was 
made, it was urged that the purpose of the reserva- 
tion was to preserve all vested rights, and that the 
right of eligibility to a valuable preferment in the 
members of a limited body, was an appreciable and 
valuable right, and one which Parliament might 
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well be presumed to have intended to respect. The 
term “ chapter ” used in the Act, being thus open 
to a twofold construction, and its meaning appear- 
ing to us open to doubt, it occurred to us before the 
close of the argument that as by the same enact- 
ment, in the case of the cathedral church of York, 
the appointment of the canon residentiary was 
directed to be transferred to the archbishop on the 
first vacancy in the deanery, without any reference 
to the chapter, if the fact should be, as we had 
reason to think it was, that the patronage had pre- 
viously been in the dean alone, but that he, like the 
dean and chapter of Hereford, had been limited in his 
selection, to the non-residentiary canons, the pro- 
vision in respect of the church of York would 
afford a solution of the meaning of tlie Legislature 
in respect of the church of Hereford, as showing 
that it was the vested right of patronage alone* 
which the Legislature intended to preserve. We 
accordingly remitted the matter to the learned gen- 
tleman by whom the case IiLd been stated, request- 
ing him to ascertain and inform us as to the state 
of things existing in the cathedral church of York 
at the time of the passing of the Act. We have 
since been furnished with a further statement from 
the learned arbitrator, from which it appears that 
from the passing of a cathedral statute of the 
8 Geo. 3, the appointment of the residentiary canons 
was exclusively in the dean, and that his choice was 
limited to the non-residentiary canons. It is plain, 
therefore, that all that tlie Legislature intended in 
postponing the operation of the 3 & 4 Viet. c. 113, to 
the next vacancy in the deanery was to preserve the 
existing right of patronage without any regard to the 
rights of the body out of which the selection was to be 
made we cannot suppose that there can have been any 
intention to make a distinction in this respect 
between the capitular body of Hereford and that of 
York, and with this indication of the intention of 
the Legislature before us, wo are of opinion that on 
the death of the last of the canons residentiary 
living at the time of the Act passing, the enactment 
in sect. 25 took effect, and the canonries passed into 
the direct patronage of the bishop. It was, liow- 
ever, further contended that as by the terms of the 
statute the now right of patronage was only to be 
exercised on a “ vacancy” occurring, there was in 
the present instance no occasion for its exercise, 
there being no vacancy, inasmuch as Dr. Jebb, 
having being elected to the office of praclector before 
the Act had come wnto operation, was entitled, as of 
right, to assume at once the office of residentiary 
canon. We should not have been sorry to give effect to 
this contention, had it been possible ; for one cannot 
but feel the hardship to a reverend gentleman who, 
having filled for so many years an office which has 
always hitherto been as of right the stepping stone 
to a residentiary prebend, and who, if any other 
vacancy save that created by the death of Canon 
Iluntingford had occurred, would of course have 
succeeded to the canonry, in being disappointed in 
his reasonable expectation. But we think the posi- 
tion thus taken by the defendant’s counsel is un- 
tenable. The praelector was not a residentiary canon 
by virtue of his office ; and, though he succeeded to 
the canonry as ot right, still it was only on a 
vacancy occurring that by virtue of the custom he 
stepped into the vacant canonry, and was entitled 
to be admitted and installed. It is impossible, there- 
fore, to say that there was not a vacancy created by 
the death of Canon Huntingford within the mean- 
ing of the statute. The result is, that a peremptory 
mandamus must go to the dean and chapter to 
admit Archdeacon Waring to the vacant residentiary 
prebend. Judgment accordingly. 

Attorneys for the prosecution, Jones and Starting^ 
for Beddoe, Hereford. 

Attorney for defendants, Annesleg, 


Wednesday^ Feb. 2. 

Thomas u. The Rhymney Railway Company. 

Railway company — Negligence as carrier of passengers 
— Liability for negligence of another company over 
whose line it has running powers, 

A railway company having given a ticket to a passenger 
for conveyance between two places^ the latter part of 
the Journey being performed over the line of another 
company over which it had running powers, and a col- 
lision causing injury to the passenger having occurred 
on this part of the journey owing to the negligence of 
the latter company, and without any negligence on the 
part of the company contracting with the passengeVf 
it was 

Held, on the authority of the Great Western Railway 
Company v. Blake, 7 L. T. Rep. N. S. 94, and 
Buxton V. The North Eastern Railway Company, 
18 L. T. Rep. N. S. 795, that the company from ichom 
the passenger obtained the ticket was liable for the in- 
juries occasioned to him by the negligence of the other 
company over whose line it had running powers. 

This was an action brought by the plaintiff against 
the defendants to recover damages for personal in- 
juries sustained by the plaintiff from a collision 
which took place on the defendants’ railway whilst 
the jdaintiff was being carried as a passenger for 
hire. The declaration alleged that the plaintiff 
became a passenger to be carried by the defendants 
with duo care on their railway, and that they so 
negligently conducted themselves that tho train in 
which he was came into collision with an engine and 
van on the railway, whereby he sustained injury. 

The defendants pleaded (1) not guilty; and (2) 
that the plaintiff was not a passenger as alleged. On 
these pleas issue was joined. 

The case was tried at the Glamorganshire Spring 
Assizes 1809, before Kelly, C. B., when the following 
facts were iiroved : The plaintiff took a ticket of 
the defendants to be carried as a passenger from 
Caerphilly to Cardiff. The defendants’ line joins 
that of the Taff Vale Railway Company at Llandaff, 
which is situated betw’een Caerphilly and Cardiff, 
and the defendants h.ave only running powers, on the 
payment of certain tolls, over that part of the line 
which goes from Llandaff to Cardiff, the whole of 
tlie traffic arrangements being under tho sole control 
of the Taff Vale Railway Company. 

The collision, which occasioned the injury to tho 
plaintiff, occurred on the part of the journey between 
Llandaff and Cardiff, and was caused by the train 
in which he was travelling running into an engine 
and van belonging to the Taff Vale Railway Com- 
pany, which was advancing on the same line of rails, 
and in the same direction with the train. 

The jury found that the collision was caused by 
the negligence of the servants of the Taff Vale 
Railway Company in allowing the defendants’ train 
to proceed too soon after the other, and without any 
warning to tho driver, and also in omitting to have 
a proper tail light attached to their own train. 
The jury found that the defendants’ servants who 
were in charge of the defendants’ train were not 
guilty of any negligence. 

Tho Lord Chief Baron directed the verdict to be 
entered for the defendants, but gave the plaintiff 
leave to move to enter the verdict for him for 450f., 
if the court should be of opinion that the defen- 
dants were liable. . 

A rule nisi to enter the verdict for the plaintiff 
for that sum having been obtained by Giffard, Q. C., 
who cited the Great Western Railway Company v» 
Blake, 7 H. & N. 987 ; 7 L. T. Rep. N. S. 94. 

Field, Q. C. and H. G. Allen, now showed cause on 
behalf of the defendants.— They contended that the 
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Great Western Railway Company v. Blake {ubi sup.) 
was distinguishable from the present case; the 
two companies in that case having entered into 
an arrangement whereby they were to share the 
profits, whereas in the present case the de- 
fendants have only running powers over the 
line of the Taff Vale Railway Company; they 
have no control over the traffic arrangements or 
over the servants of the latter company ; the}* are 
merely in the position of a coach owner running 
over a turnpike road, over which any person may 
run on payment of tolls, in which case the remedy 
in case of an accident like the present, is against 
the trustees of the road, and not against the carrier. 
The contract of the oiarrier is only that he will not 
be guilty of any negligence, and the jury have 
negatived the existence of any negligence on the 
part of the defendants or their servants. Byles, J. 
was the only judge in the case of the Great Western 
Railway Company v. Blake, who expressly said that 
in his opinion the railway company would have been 
liable even if there had been no arrangement as to 
a division of profits between them and the other com- 
pany. Mellor, J. declined to express an opinion on that 
subject, saying, “ I do not say how it would be if the 
Great Western Railway Company had run over the 
line of the South Wales Company on payment of 
tolls. I do not dissent from what my brother Byles 
has said on that point ; but I express no opinion 
upon it, as it is not necessary for the decision of 
this case.” [Lusii, J.—Thc (luestion coir.es to this, 
whether the Taff Vale Railway Company were your 
agents or servants. They were not so in fact, and 
the only point is whether they are not so in law.] 
Redhead v. The Midland Railivay Company, 20 
L. T. Rep. N. S. 628 ; 

Crofts V. Waterhome, 3 Bing. 319 ; and 
.Aston v. Heaven, 2 Eap. 533, 
were also referred to. 

G. B. Hughes in support of the rule. By giving 
the plaintiff a ticket from Caerphilly to Cardiff, 
the defendants contracted to carry him safely to 
Cardiff. The case of a railway company which has 
running powers over the line of another company 
entering into such a contract is not analogous to that 
of a coach proprietor carrying over a turnpike-road ; 
the passenger in the former case knowing nothing, 
as a rule, of the private arrangements with other 
companies, which the company contracting with him 
may have made ; and difficulties would bo inter- 
posed in his way, if he were obliged to find out to 
which of perhaps several companies the carriage in 
which he is at the time of a collision, happens to 
belong. [Lush, J. — -Such a difficulty arose in the 
case of Quaryion v. Burnett, 6 M. & W. 499.] — The 
point raised in this case is in fact concluded by autho- 
rity. The Great Western Railway Company v. Blake 
(h6» sup.')i decided that where there is a division of 
profits, the one railway company is agent to the 
other, and there is no difference between the pay- 
ment of agreed tolls and the division of profits. 
Oockbum, C. J ., said, “ It has been settled that 
where a railway company enters into a contract for 
the conveyance of goods to a distance extending not 
merely over their own line, but over the whole or 
sonae portion of any other line of railway with 
which it is connected, the company so contracting 
is liable not only for the loss of the goods upon 
their own line, but also in respect of the loss of the 
goods upon the line not their own. I think that posi- 
tion obtains in the case of passengers. If a railway 
company chooses to contract to carry passengers not 
.onty over tfaeirown line bntalso over the line of another 
company, either in whole or in part, the company 
BO contracting incurs all the liability which would 
Attach to them if tiiey had contracted solely to carry 
over their own line," and 'Byles, J. says, “The 


express finding, that by arrangement between the 
two companies, the fares are apportioned between 
them, involves this proposition, that when the Great 
Western train comes upon the South Wales line, 
as the profits are divided between the Great Western 
and South Wales companies, for the purpose of this 
action the South Wales line became the Great 
Western line, and the Great Western Company were 
bound to take due care with respect to the machinery, 
that is, the engine, carriage, and line. It is suffi- 
cient to rest there ; but if necessary I should go 
further and say that without the arrangement as to 
profits, the Great Western Company by their con- 
tract with the plaintiff below, were as much bound 
to take care of the machinery as if the whole line 
was their own.” There is no special term whatever 
in the contract which the defendants entered into 
\vith the plaintiff, which limits their liability. 
Another case in favour of the plaintiff, and decisive 
of the point in question, is Buxton v. The North- 
Eastern Railway Company, 18 L. T. Rep. N. S. 795, 
in which Blackburn, J. says, “I think the first 
question raised in this case is settled by the case of 
Blake v. The Great Western Railway Company, I 
understand that ca.se to go to this extent, that where 
a passenger contracts with a railway company to 
carry him from one terminus to another, so as to 
run over the line of an intermediate railway, it is 
part of the contract that whatever liability the inter- 
mediate line would have incurred as to one of its 
own passengers shall be incurred by the other. 
According to that decision, which is an extremely 
convenient one, the North-Eastern Railway Com- 
pany when they gave the ticket in the present caso 
did in effect contract that they would be respon- 
sible for everything for which the Midland Company 
would be responsible to one of their own passengers, 
and undertook all those duties which that company 
undertook on its own line ;” and Lush, J. was of 
the same opinion, saying, “The first point raised is, 

I think, determined by the case of Blake v. The 
Great Western Railway Company." [Lusii, J. — Th© 
present point was not at all argued in that case.] 
The inclination pf judicial authority has in other 
cases been in the same direction : (See the observa- 
tions of Rolfe, B. in Muschamp v. Lancaster, ^c.. 
Railway Company, 8 M. & W. 430 ; and the case of 
Birkett v. Whitehaven Railway Company, 4 11. & N» 
730.) [lie was here stopped by*the court.] 

Mellor, J. — I think we arc bound by the case of 
Buxton V. The North-Eastern Railway Company, which 
we are unable satisfactorily to distinguish from the 
present caso. At the same time I feel bound to say 
that I do not concur in it. I mean that if I were 
called on to decide the question on the state of 
facts now appearing, my opinion would bo that the 
defendants are not liable for the accident which has 
occurred, having no control over the line of the 
Taff Vale Railway Company, and that the defen- 
dants are liable only for the negligence of those 
persons over whom they have control. I think it 
was assumed in the case of Buxton v. The Great 
Northern Railway Company, that the facts of that 
caso were the same as those in The Great Western 
Railway Company v. Blake. This, however, is only 
a conjecture, it having been admitted by counsel 
that it could not be distinguished ; and expressions 
are attributed to some of the judges that the point 
in which they are distinguishable made no difference. 
Therefore, as at present advised, it seems to me that 
we should not be justified in overruling that case, 
and that if the railway company wish to question 
its authority, they must for that purpose go into a 
court of error. But for myself personally I will say 
that I consider the case of the Great Western Rail- 
way Company v. Blake to be distinguishable on the 
ground that there there was a mutual arrangem^ 
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between the two companies as to sharing the profits ; 
there was an agency on the part of each of them 
for the other ; and it seems to me that the majority 
of the Court of Exchequer Chamber rested their 
decision on that. I certainly did not concur in the 
further observations made by ray brother Byles, 
but reserved to myself the right of holding that 
circumstances like the present might alter the case, 
and that is ray present impression. I cannot, how- 
ever, distinguish the case of Buxton v. The North- 
Eastern Railivatj Company from the present, and, 
therefore, if the defendants desire to call in question 
the authority of that case, they must go into error. 

Lush, J. — The distinction which has been pointed 
out between the present case and that of The Great 
Western Railway Company v. Blake, vmxe not suggested 
in the argument of Buxton v. The North Eastern Rail- 
way Company', and certainly it was not present to 
my mind wlion I gave judgaieut in that case. How- 
ever, when I look at that decision, fortified as it is 
to a certain extent by the general observations of 
the Lord Chief Justice and my brother Byles in 
Blake's case, T do not think we can now give a con- 
trary decision. At the same time 1 cannot help 
saying that I hope the case will go into error in 
order that it may be determined whether there is or 
is not any substantial distinction between the two. 
The rule, therefore, must be made absolute to enter 
a verdict for the plaintiff. 

Hannen, J. — I am of the same opinion. 

Rule absolute. 

Attorneys for the plaintiff, Field and Roscoe. 
Attorney for the defendants, W. G. Ray. 

Friday, Feb. 1 1. 

Beciier V . Tub Great Eastern Railway 
Company. 

Railway company — Neyliyence as carriers — Passengers' 
luggage — Master's property cat^ried as servant's 
luggage. 

The owner of a portmanteau who allows his servant to 
carry it by train as his otvn personal luggage, the ser- 
vant taking and peeing for his ticket, and the owner 
travelling by a later* train, cannot maintain an action 
against the railway company for the loss of the port- 
manteau. 

This was a special case, stated by consent of the 
parties for the opinion of the court, as follows : — 
The action is brought by the plaintiff against 
the defendants for the recovery of 56/. 16s. 3c/., the 
value of wearing apparel and a pertmanteau, in 
which it was contained, belonging to the plaintiff. 

The defendants are a railway company, incor- 
porated by 25 & 26 Viet. c. ccxxiii,, and are com- 
mon carriers for hire by railway of goods and pas- 
sengers from Newmarket to London. 

In July 1868 the plaintiff and some friends 
arranged to go from London to Newmarket for the 
purpose of attending the races there, and they took 
a man servant of one of the party to attend on them 
in common during their stay at Newmarket. 

On the last day of the races, the servant being 
about to return by an early train on the defendants* 
line, and the plaintiff being desirous of returning 
later in the day, the plaintiff entrusted his portman- 
teau and its contents to the servant, with directions 
to take it up to London with him. The plaintiff 
gave the servant U for his attention during bis stay 
at Newmarket. 

The servant accordingly proceeded to the defen- 
dants’ station at Newmarket, and obtained from the 
defendants, and duly paid them for a ticket from 
Newmarket to London. The servant delivered over 


the portmanteau, with its contents, and his own 
luggage, as well as that of the other gentlenmn, 
to the servants of the defendant at the Newmarket 
station as his ordinary luggage, and the same was 
received by the defendants as ordinary luggage for 
the purpose of being carried by the defendants as 
carriers as aforesaid, with the servant on his 
journey. The servant was carried by the defen- 
dants to London, but the portmanteau and its con- 
tents were lost during the journey by default of the 
defendants. 

The plaintiff himself proceeded from Newmarket 
to London by a later train on tho defendants’ rail- 
way on the same day ; and he also duly obtained 
and paid the defendants for his ticket for such 
journey, and took no luggage with him. 

By sect. 228 of the Great Eastern Railway Act 
1862 (25 & 26 Viet. c. ccxxiii.), every passenger 
travelling upon the railways may lake with him his 
ordinary luggage, not exceeding 1201b. in weight 
for first-class passengers, 1001b. in weight for 
second-class passengers, and 601b. in weight for 
third-class passengers without any charge being 
made for the carriage thereof. 

The luggage taken with tho servant on the jour- 
ney was delivered to the company as not exceeding 
the weight he was allowed to take as luggage under 
the above section, and was not weighed by the 
company. 

Tho court is to be at liberty to draw from the 
above facts any conclusions or inferences which in 
their judgment ought to be drawn. 

The question for the court is whether the defen- 
dants are liable to the plaintiff for the loss of tho 
portmanteau and contents. 

Philbrick, for the plaintiff. — ^The question is 
whether the master can sue the defendants upon the 
contract made with his servant under the circum- 
stances of the case. In Corny n’s Dig. tit. “ Action 
on the case for negligence ” B. (B. 1), it is laid down 
that “ the master may have an action for goods lost 
at an inn where his servant was a guest.” [Lush, J. 
— Suppose an accident had happened to the servant, 
could the master, under the circumstances of this 
case, maintain an action against the railway com- 
pany for the loss of service ?J No ; that has been 
decided in the case of Alton v. Midland Railway Com- 
pany, 19 C. B., N. S., 213, because the matter arose 
wholly out of the contract of carriage which was 
made with the servant. If, however, the wrong 
arose independently of contract, the master could 
recover ; and the present case being stated without 
pleadings, if there is a liability of any sort, whether 
arising from contract or tort, tho defendants are 
liable to the plaintiff for the loss which he has sus- 
tained. The contract here was not a strictly per- 
sonal one with the servant, in which the master 
could not intervene. [Lusii, J. — The servant could 
only take the portmanteau as his own luggage.] 
Suppose the servant had told the railway company 
that the luggage he was carrying belonged to his 
master, surely tho master could recover. [Lush, J. 
—There is no evidence whatever of any contract 
being made with the servant.] There is a duty cast 
upon the defendants as common carriers by the 
custom of the realm, independently of contract. 

% 

Marriott, for the defendants.— If there is any 
liability it arises ex contractu, and the contract was 
made only with the servant, who in the present 
case was the servant of several persons, to each, of 
whom, if the plaintiff’s contention were sound, tlw 
def endauta would be liable. [Ho was here stopped.] 

Mbllor, j.— I think wo need not trouble you 
further. We are all satisfied that in this* case no 
action will lie at the suit of the plaintiff against the 
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defendants. It is clear on the facts as stated that 
the defendants received the portmanteau as the 
luggage of the servant, lie takes the ticket, and 
says nothing to the company as to the position in 
vriiich he stands in relation to these several masters, 
and the company takes and carries the luggage as 
his. It would be improper for us to say now what 
would be the result of the case if the servant, when 
he took his ticket, had said that the luggage was 
his roaster's, and the railway company had received 
it as the master’s. That would have given rise to 
very different considerations, and would probably 
lead to a different result. But that is not the case 
here, where a person with whom the railway com* 
pany had never any relation of contract whatever, 
brings an action against them for the loss of luggage 
carried by a servant as his own. 

Lush, J.— 1 am entirely of the same opinion. I 
think it would be most unjust to make railway 
companies liable for losses of this description. If 
the servant had told the company that the luggage 
was not his own, they probably would not have 
taken it. The person who allows his servant to 
take luggage as his own, must sue in the name of 
the servant. The matter is one resting entirely on 
contract, and the only person with whom a contract 
was made was the servant. 

Hannen, J.— I am of the same opinion. 

Judgment for defendants. 

Attorney for plaintiff, Caved. 

Attorney for defendants, W. H. Shaw. 


Thursday f April 21. 

Ex parte Samuel Lloyd Jones fan Articled Clerk). 

Articled clerk — Binding for a less period than Jive years 
— Void articles — Refusal of the court to permit ser- 
vice under J to he reckoned under fresh articles. 

JJy sect. 3 of the 6 7 Viet. c. 73, no person is to he 

capable of being admitted an attorney unless he shall 
have been bound by contract, in writing, to serve as 
clerk for and during the term of Jive years ; and by 
sect. 5 of the 23 ^ 24 Ficf. c. 127, certain of the 
judges may, by regulations, direct that the person 
having sucitssJuUy passed any examination, now or 
hereof ter to be established in any of the universities, 
and to be specified in such regulations, may be admitted 
after having been subsequently bound ana served under 
articles for four years, 

S. L. J. had successfully passed the middle-class exami- 
nations of Oxford and Cambridge, which, however, 
were not included in the regulations oj' the judges, and 
he was thereupon articled for a term of four years, 
which term he duly served : 

Seld, that the articles were bad ; and the court refused 
to permit him upon entering into fresh articles to have 
the advantage of his four years previows service under 
such former articles. 

This was an application on the part of a Mr. 
Samuel Lloyd Jones, an articled clerk, calling upon 
the Incoiporatcd Law Society to register his articles 
of clerkship, and for leave for him to enter into 
fresh articles to serve for one year. The aflSdavit 
upon which the application was made was as fol- 
lows 

I. Samael Lloyd Jones, of 29, Victoria-place. Bangor, in 
the oonnty of Carmarthen, clerk to Henry Lloyd Jones, of 
the same place, attomev-at-law and solicitor m Chancery, 
make oath and say as foWs 
1. That I did. by articles of agreement dated the 13th 
Ang. 1804, now produced, and shown to me at the time of 
swearing this my affidavit, and marked (a), bind myself as 
clerk to my father, the said Henry Lloyd Jones, to serve 
him in the profession of an attorh^-at-mw and solicitor in 
Chancery, mnn the date of the said artideB lor the term of 
four years. 


2. I Had, previous to my entering into the imd articles* 
passed the Cambridge Middle-Class Examination, held in 
the month of December 1862, as a junior candidate, and 
also passed the Oxford Middle-Class Examination, held in 
and for the year 1863. as a senior candidate, and obtained 
the usual certificate of associate of arts for the University 
of Oxford, and I was informed and then believed that this 
certificate or degree entitled me to the privilege of serving 
one year less under my articles, and the term was accord- 
ingly made for four years instead of five years. 

3. The said articles were sent up within the usual period 
of six months, to be enrolled and registered, and I am in- 
formed and believe that they were so enrolled, but that 
after tbey had been presented for registration at the Law 
Institution, a question was raised there as to the term 
being for four years only, and the said articles were re- 
turned without, it would appear, such registration being 
perfected, for I was informed when 1 expressed a wish to 

ass my Intermediate examinf.tion that an objection had 
eon made at the Law Institution to my said articles being 
registered there, on account of the time being for four 
years, instead of five years, and I was not until then aware 
that there was anything wrong or irregular in reference to 
my said articles. 

4. I am now, and have leen for some time past, most 
desirous of having the registration of my said articles per- 
fected, and of applying to pass my intermediate examination 
with as little further delay as possible ; and that my past 
and i>resent service should be taken into account without 
reference to the time of my passing the said intermediate 
examination, and that 1 should be at liberty to be articled 
to the said Henry Lloyd Jones for another year, to make up 
the full term of five years; and also that I should be 
allowed to go up for my final examination at the examina- 
tion which will take place next after the first day of March. 
1871, I having already served the full period of five years up 
to the 13th day of August last. 

5. I was also for more than twelve months in the ofilce of 
my father, the said Henry Lloyd Jones, previotis to my 
entering into the said articles, and I am now in the said 
office and employed in his business. 

By sect. 3 of the G & 8 Viet. c. 73, it is enacted — 

That, except as hereinafter mentioned, no person shallg 
from and after the passing of this Act be capable of being 
admitted and enrolled as an attorney or solicitor, unless 
such person shall have been bound by contract in writing to 
servo as clerk for and during the term of five years to a 
practising attorney or solicitor in England or Wales, and 
shall have duly served under such contract for and during 
the said term of live years, See. 

By sect. 5 of the 23 & 24 Viet. c. 127 (“An Act 
to Amend the Laws Relating to Attorneys, Solici- 
tors, Proctors, and Certificated Conveyancers”) it is 
enacted that — 

The Lord Chief Justices of tho Courts of Queeu’s Bench 
aud Common Pleas, and the Lord Chief Barou of the Court 
of Exchequer, jointly with tho Master of the Bolls, may, if 
they think fit, from time to time, by regulations to be made 
by them, direct that the person having successfully passed 
any examination now or hereafter to be estabiishea In any 
of the universities hereinbefore mentioned, aud to bo speci- 
fied in such regulations, may he admitted and enrolled as 
an attorney or solicitor, after having been subsequently 
bound by, and having duly served uuder articles of clerk- 
ship to a practising attorney or solicitor for the term of 
four years, and been examined and sworn as aforesaid ; and 
the said judges may from time to time revoke or alter such 
regulations as they think fit, hut not so as to allow a less 
period of service than foiur years. 

In pursuance of tho above section the judges by 
a rule, dated the 26th July 1861, ordered — 

That from and after the first day of Hilary Term 1862 
every person who before entering into articles of clerkship 
shall produce to the registrar of attorneys a certificate th^ 
ho has successfully passed the first public examination 
before moderators at Oxford, or the previous examination 
at Cambridge, or the examination in arts for the second 
year at Durhanu or the matriculation examination at the 
Universities of Dublin or London, and has been placed in 
the first division on such matriculation examination shall 
be entitled to the benefit of the5tb section of the Attorneys* 
Aot,23k24yiot. o. 127. 

McIntyre now moved accordingly. — ^This gentle- 
man has in fact served more than his full term of 
five years, and it was only by a misapprehension 
that he was entitled to deduct one year, that his 
articles were drawn up for four instead of five years. 
[CocKBUBN, C. J.-^Have we the power to comply 
with your application ?] I submit that you have ; 
all that the statute intended to enforce was the 
serving under articles for five years. He has already 
served for four years under his articles, and he now 
desires to serve under articles for another year. 
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[Blackburn, J. — The words of the statute are, 

uolcss such person shall have been bound by con> 
tract ill writing to serve as clerk for and during the 
term of five years.” Now he has not been so bound. 
CocKBURN, C. J.— Nor is he within the exceptions, 
and therefore he has not served under any good 
articles for five years.] The case may be put in 
this way. Let him enter into fresh articles for five 
years, and permit his previous service to be reckoned. 
His service need not be under one contract. [Cock- 
burn, C.J. — According to that a clerk may complete 
bis service by five different bindings of one year 
each. Here the original contract was unlawful.] 
The court has heretofore extended the interpretation 
of the Act so as to prevent a hardship to the clerk. 
In Ex parte Smithy 1 Ell. & Ell. 928 ; 28 L. J. 268, 
Q. B., the clerk served under articles to an attorney 
and solicitor for four years six months and twenty- 
four days. He then with the consent of his master 
was absent for about three years, during part of that 
time serving as ensign in a militia regiment, and 
during the residue being employed as a surveyor of 
taxes in the Inland Revenue oflSce. He then returned 
to his original master, and served him as a clerk, 
but not under articles for a period of five months 
and six days. It was held that the latter period of 
service as clerk could not be computed with the 
former period of such service so as to make the re- 
quisite period of five years’ service. But leave was 
granted to him to enter into fresh articles to be 
stamped with the same duty as was payable upon 
the original articles, and to serve under such fresh 
articles to complete the period of five years. [Cock- 
burn, C. J. — But in that case the original contract 
was good, although the service under it was insufS- 
cient.] Yet the words of the 3rd section of the 
6 & 7 Viet. c. 73, are “ shall have duly served under 
such contract for and during the said term of five 
years,” and the court has permitted a service of part 
of the time under other articles. [Cockburn, C. J. 
—In those cases the service w&s under each contract 
of five years, and certainly we have gone very far 
in allowing any part of the service to bo under a 
dijQfcrent contract. We must, however, go no fur- 
ther. The Act says the clerk must serve under a 
contract for five years. If I had power to remedy 
this difficulty I woqld use it.] I am only asking 
that this gentleman’s actual service of four years 
may not be wholly thrown away. [Blackburn, J. 
—The Legislature intended that there should be a 
binding contract for five years.] There was an error 
in supposing that passing the middle-class examina- 
tions would entitle the clerk to the benefit under 
the rules of one year’s remission. 

Cockburn, C. J. — ^We have not included in our 
rules any such examination. I wish I could help 
you, as I much sympathise with your client ; but 
the language of the Act of Parliament is clear, and 
unless the case comes within the exceptions we 
cannot interfere. The statute requires that the 
binding shall be for five years, and although we 
have permitted two services under different articles, 
the articles themselves have been for the required 
period. 

Application refused. 


COURT OF COMMON PLEAS. 

Reported by M. W. McKBLtAR and H. H. IIockimo. Eaqrs.. 
Barii3Corri-at.Law. 


REGISTRATION APPEALS. 

Jan. 25 and Feb. 23. 


Brumfitt (app.) v. Tub Overseers of Liverpool 

(resps.) 

Notice of appeal — Qualification of a county voter — Pew 

in church. 


A claimant whose name had been retained upon the list 
of county voters declined to support the barristers 
decision upon appea/y and no other person interested 
consented to do so ; the barrister accordingly named 
the overseers of the parish as respondentSy and indorsed 
upon the special case the names of four persons who 
werCy as he was informed, the overseers for the time 
being. Subsequently it was discovered that only one 
of the four persons was then an overseer, the period of 
office of the other three having expired. Notice of 
appeal was served upon the overseers, as well as upon 
the four persons named as respondents; the respon- 
dents did not appear : 

Held, that the requirements of 6 Viet. c. 18, s. 64, were 
sufficiently fulfilled. 

a local Act, after reciting that the church of Sf. 
Markfs, Liverpool, had been built by subscription and 
consecrated, certain of the subscribers were appointed 
commissioners and trustees, and empowered to let or 
sell, and transfer and convey, for the purpose only of 
attending divine service, all and every oj certain pews 
or seats in the said church to the inhabitants of certain 
parishes; by a subsequent local Act it was enacted 
that the fee-simple and inheritance of and in the said 
pews or seats shall be vested in the said subscribers to 
the said church of St. Mark, or the proprietors for the 
time being of the pews and seats, their heirs and 
assigns Jor ever ; and they are thereby authorised and 
empowered to sell, dispose of and convey all or any of 
the said seats or pews, together with the fee-simple 
and inheritance of the same respectively to any person 
or persons willing to become purchasers thereof. 


Two pews, the annual value of^ each beina 5/., were con- 
veyed by the said commissioners ana trustees to a 
person who claimed upon that qualification a vote for 
the county : 

Held, that the Legislature had not given to the owners of 
these pews or seats any freehold interest in the land 
which was covered by such pews or seats, or in any 
profit arising out of such land; therefore the claimant 
had no right to be registered. 

Hinde v. Chorlton, L. Rep. C. P. 104; lo L. T , 
Rep. N. 6'. 472 followed. 


This was an appeal from the decision of one of 
the revising barristers for the south-western division 
of the county of Lancaster. 

At a court held before one of the revising barris- 
ters appointed to revise the list of voters for the 
south-western division of the county of Lancaster, 
the appellant duly objected to the name of Matthew 
l^dbead being retained in the list of voters for the 
south-western division of the said county. 

The name of Matthew Redhead appeared on the 
list of claimants as follows: “Redhead, Matthew, 
52, Great George-street, Liverpool, freehold pews, 
72 and 72^, St. Mark’s Church, Upper Duke* 

The said Matthew Redhead produced a deed 
ing date the 29 th April, 1863, 

Elighfield of the one part, and the said Matthew 
Redhead of the other part. The deed, after remting 
ihat the said Highfleld was seised to him and his 
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heirs of the said pews in the said church of St. 
Mark for an estate of inheritance in fee simple, 
witnessed that the said Highficld did thereby grant 
and convey unto the said Iledhcad and his heirs the 
said pews and the sole and exclusive right of using 
the same at all times when Divine service should be 
performed in the said church, and at all other rea- 
sonable times when the said church should be 
opened for the use of persons frequenting the same, 
together with all ways, privileges, and advantage 
of passage in and through the aisles of the said 
church, and all other advantages and appurtenances 
thereto belonging, and all the estate, right, title, and 
interest of the said Highficld therein or thereto, to 
hold the same unto and to the use of the said Red- i 
head, his heirs, and assigns for ever, under and 
subject to the payment ot such yearly rents, and 
such levies, assessments, and other sums of money as 
should thereafter become due or be lawfully charged 
or imposed upon the said pews or the owners or 
occupiers thereof, by virtue of the Act of Parlia- 
ment relating to the said church. By the said 
deeds Highfleld covenanted that he was well and 
absolutely entitled to the said pews, and had good 
right, full power, and lawful and absolute authority 
to convey the same to the said Redhead and his heirs 
in manner aforesaid, and that the said Redhead and 
his heirs and assigns should have quiet possession 
of the said pews, free from incumbrance by the said 
Highficld or any person whomsoever, except in re- 
spect of the said rents and assessments. 

It was alleged by the said Redhead, and admitted 
by the appellant, that the said Highfield derived his 
title to the said pews from a deed made shortly after 
the passing of the Act of 2 & 3 Viet. c. xxxiii., 
hereinafter mentioned, by which the persons men- 
tioned in the 4:th section of the said Act as “ the 
said subscribers to the said church of St. Mark,’* 
granted and convej’cd the said pews to the said 
Highfield, and that the said last- mentioned inden- 
ture was in its terms in all respects similar to the 
indenture previously referred to in this case. 

Before the said conveyance to the said Highfield, 
the said subscribers had not, nor had the commis- 
sioners and trustees mentioned in the Act of 56 
Geo. 3, c. Ixv., hereinafter referred to, granted or 
conveyed any interest in the said pews to any other 
person. 

The said church of St. Mark was established by 
an Act of Parliament passed in the fifty-sixth year 
of the reign of King George III. (c. Ixv.), entitled, 

“ An Act for establishing a new Church, called the 
Church of St. Mark, situate in the Town and 
Parish of Liverpool, in the County Palatine of 
Lancaster." 

The provisions of the Act relating to this case 
are sufficiently referred to in the judgment of the 
court. 

The schedules to the said Act are in form as 
follows : — 

The free liel or schedule, containing an account of the 
several pews or seats set apart for the minister. 

Seats on the ground floor. 


Number. 

Value. 


1 

and 

601. 

so on. ’ 

\ 



The eeeond list or schedule, &c., containing an account of 
the pews and sittings set apart for the use of the poor for 
ever. 


Nnmber. 

Situation. 

No. of Sittings 

Talue. 

177 

to 

190 

Six pews, each contain- 
ing four sittiogs, on 

f.lia #lnni»KAriliui 

24 

2001. 

the pulpit, and so on. 




The third list or eedtedede, do., eontsining sa soeount of all 
the pews and seats in the said church, save the pews and 


seats contained or set down in the first and second 
schedule to this Act annexed. 


Number. 

Bent. 

6 and 15 

and 

11. lOs. lid. ■ 
80 on. 


The said pews in this case mentioned are pews 
contained in the third schedule to the said Act. 

In the second and third years of the reign of Her 
present Majesty, an Act of Parliament was passed 
(cap. xxxiii.), which contains the following pro- 
vision 

Sect. 4 : 

And whereas doubts have arisen as to the estate and 
interest which the subscribers to and proprietors of the 
said church of Saint Mark took in the pews and seats set 
forth on the third list or schedule of the said recited Act : 
bo it therefore enacted that frem and after the passing of 
this Act, the fee simple and inheritance of and in the said 
pews or seats set forth in the third list or schedule to the 
said Act annexed, shall be vested in the said subscribers to 
the said church of Saint Mark, or tlio proprietors for the 
time being of the same pews and scats, their heirs and 
assigns for over j and they are hereby authorised and em- 
powered to soli, dispose of, and convey all or any of the 
sumo seats or pews, together with the fee simple and in- 
heritance of the same rcsiiectively, to any person or persons 
willing to become purchasers thereof, anything in the said 
recited Act relating to the said church of St. Mark to the 
contrary thereof notwithstanding. 

The said pews in the second paragraph of this 
case mentioned, are each of the annual value of 5/., 
after deducting all charges upon the same. Since 
April 1863, the said Redhead has been in the habit 
of attending divine service at the said church of St. 
Mark, and occupying one of the said pews during 
the time of service. No other person has at any 
time been allowed to use such pew without the per- 
mission of the said Redhead. The other of the 
said pews has been since 1863 occupied in the same 
manner by persons to whom Redhead let the same, 
and who have regularly paid rent to him therefor. 

The barrister was of o])inion that the said Red- 
head had a freehold estate in the said pews or one 
of them, sufiicient to entitle him to have his name 
retained on the list of voters, and he retained his 
name on the list of voters. 

The said Redhead in open court declined to sup- 
poit the said decision, and as no person in- 
terested in the matter of the said appeal consented 
to support the decision apx^ealed against, the bar- 
rister named the overseers of the parish of Liver- 
pool to be the respondents in this appeal. 

The question for the opinion of the court was 
whether the said Redhead had a freehold estate 
sufficient to entitle him to have his name retained 
in the list of voters ? Should the court be of opinion 
that Redhead had not such a freehold estate, his 
name was to he erased from the list of voters. 

The appellant’s points were as follows 1. 
That the decision of the revising barrister was 
wrong, and that the name of Matthew Redhead 
ought not to be retained on the list of voters for the 
south-west division of the county of Lancaster 

2. That independently of the private Act of 
2 & 3 Viet. c. xxxiii, Matthew Redhead had not ac- 
quired the freehold of either of the pews, but 
only the right to go into them for certain purposes, 
and that such right was an easement and not a 
tenement vrithin the meaning of 8 Hen. 6 c. 7* 

3. That the effect of the said privjite Act is only 
to alter the interest of the subscribers or proprietors 
in the subject-matter thereof, and does not in any 
way alter, the nature of that subject matter 4. 
That the said Act cannot have the effect of altering 
an easement or mere personal right into a tenement 
or land right, sufficient to give a vote within the 
meaning of 8 Hen. 6, c 7. That the proprietors 
of the said pews are only at liberty to use 
them for the purpose of attending Divine service, 
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and are not at liberty to use them at any time 
they may like. G. That the expression “pew or 
seat,” mentioned in the said private Act, shows 
that the right was in the nature of an easement 
and not a tenement, within tiio meaning of 8 Hen 
6, c. 7. 

No one was instructed to support the barrister’s 
decision. 

Crompton appeared for the appellant, and pro- 
duced affidavits to satisfy the requirements of 
6 Viet. c. 18, 8. G4, which provides that “no appeal 
shall be licard by the said Court (of Common Pleas) 
in any case where the said respondent shall not 
appear, unless the said appellant shall prove that 
due notice oi his intention to prosecute, such appeal 
was given or sent to the said respondent ten days 
at least, before the day appointed for the hearing of 
such appeal.” In this case the revising barrister 
endorsed the names of four persons who Averc, as he 
was informed, overseers of tne parish of Liverpool, 
on the special case. Subsequently it was discovered 
that only one of these four persons was then an 
overseer, the period of office of the other three 
having expired. Notice of appeal was served upon 
the overseers, as well as upon the persons named as 
respondents, but the revising barrister considered 
that he had no power, after the conclusion of his 
appointment, to amend his nomination of re- 
spondents. 

The court held this was sufficient. 

Crompton then argued that the decision of the 
barrister was contrary to the authority of 

Hinde v. Charlton, L. Eep. 2 C. P. lOt ; 15 L. T. 

Bep. 472 } 

Mainwaring v. Giles, 5 B. & Aid. 350 ; 

Chapman v. Jones, L. Bop. 4 Ex. 2(53 ; 20 L. T. 

Bep. 811. 

and was not justified by the special provisions of 
these local Acts. 

Cu7'. adv. vuU. 

Fd>. 23. — The judgment of the court (Bovill, C. J., 
Willes and Brett, JJ.) was dcliijered by Bovill, 
C.J. — In this case one Matthew Bedhead claimed to 
be registered in the parish of Liverpool as a voter 
for tlie south-western division of the county of 
Lancaster, in respect of an alleged qualification 
thus described in his claim : — “Freehold pews, 72 
and 72^, St. Mark’s Church.” In support of his 
claim Bedhead produced a deed, bearing date the 
29th April 1863, made between one John Ilighfield 
and the said Matthew Bedhead, whereby, after re- 
citing that Ilighfield was seised to him and his 
heirs of the said pews, &c., for an estate of inheri- 
tance in fee simple, it was witnessed that Ilighfield 
did thereby grant and convey unto the said Bedhead 
and his heirs the said pews, and the sole and exclu- 
sive^ right of using the same at all times when 
Divine service should be performed in the said 
church, and at all other reasonable times when the 
said church should be opened for the use of persons 
frequenting the same. It was admitted that High 
field derived his title from a deed in the same terms, 
made shortly after the passing of stat. 2 & 3 Viet, 
c. xxxiii., between Ilighfield and the persons men- . 
tioned in the 4th section, as “ the said subscribers 
to the said church of St. Mark’s.” The church of 
St. Mark’s was established under the stat. 56 Qeo. 3, 
c. Ixv. By sect. ^ that statute it was recited, 
among other things, that several of the inhabitants 
residing in the parish Qf Liverpool had procured a 
lease of land from the Corporation of Liverpool, and 
had built a church or chapel thereon, with galleries, 
pews, seats, and other conveniences, accommoda- 
tions, &c. ; and that the subscribers to and pro- 
moters of the said church or chapel having purchased 
from the corporation the freehold reversion and ] 


inheritance in fee simple of the said church or 
chapel, had procured the said church or chapel to bo 
consecrated, &c. The statute then enacted, by 
sect. 4, that certain persons and their successor 
were appointed commissioners and trustees, &c. By 
sect. 6, that two persons should be appointed annually 
to act as churchwardens, with power to collect seat 
and pew rents ; and in case of nonpayment of rent 
the commissioners and trustees were authorised and 
empowered to enter upon and sell, or else to sue for 
aud recover the rent by action. By sect. 11, the 
pews or seats in schedule 1 were for ever to become 
the sole and exclusive property of the incumbent, 
and the churchwardens were, out of the yearly rent 
of the pews and seats in the third schedule, to pay 
the incumbent of the i)ari8h the yearly sum of 
250f. By sect. 13 it is enacted that all the 
pews and scats, save and except those in the 
first and second schedules (i.e., all the pews and seats 
in the 3rd schedule), shall for ever be subject to the 
yearly rents set opposite them in the third schedule ; 
and all such pews or seats shall also be charged 
with such other rateable leys or assessments to be 
made as shall be necessary, &c. By sect. 15 it is 
provided that every purcl.'aser, &c., of a seat or 
pew, &c., shall pay the rent charged thereon as 
aforesaid, and every such other rateable ley and 
assessment as aforesaid ; and, in default, the church- 
wardens shall and may enter upon and hold such 
scat or pew, or let the same, or sell the same by 
auction ; or the churchwardens may sue for and 
recover the said rent, ley, or assessment, by action 
of debt, ornipon the case for the use and occupation 
of such pew or seat, to bo brought against the 
owner, »Slc. By sect. 17, the commissioners and 
trustees, and their successors, are empowered to let 
or sell, and transfer and convey, “ for the purpose 
only of attending Divine service,” all and every of 
the j)ews or scats, &c., which are not by the Act 
otherwise appropriated, &c. By sect. 20 such sale 
can be made only to such as are at the time inhabi- 
tants of one of the tw'o parishes which are named. 
By sect. 21 the seats in schedule 2 are free seats. 
Schedule 3 comprises all the pews in the church 
or chapel which are not in schedule I and 2. 
The pews in question are in schedules 3. In 
the stat. 2 & 3 Viet. c. xxxiii., sect. 4 is as fol- 
lows : — “ Whereas doubts have arisen as to the 
estate and interest which the subscribers to and 
proprietors of the said church of St. Mark took in 
the pews and scats set forth in the third schedule 
of the recited Act, be it enacted that the fee-simple 
aud inheritance of and in the said pews or seats set 
forth in the third schedule shall be vested in the 
said subscribers to the said church of St. Mark’s, or 
the proprietors for the time being of the pews and 
seats, their heirs and assigns for ever ; and they are 
hereby authorised and empowered to sell, dispose of, 
and convey, all or any of the said seats or pews, 
together with the fee-simple and inheritance of the 
same respectively, to any person or j)er8on8 willing 
to become purchasers thereof.” Upon these facts 
and circumstances, it was contended for the claimant 
that, by virtue of the Acts of Parliament, or one of 
them, and of the deeds, he was possessed of the 
freehold, not only of the pews, but of the land on 
which they stood, and if not, but only of the pews, 
yet that he was entitled to them as free tenements, 
as being profits arising out of the land, and there- 
fore entitled to vote as being owner of a tenement 
within the stat. 3 Hen. 6, c. 7. It was contended 
for the appellant that neither by the Acts of Parlia- 
ment, nor by the common law, could the grantora 
to Highfleld grant to him more than an easement^ 
and that consequently they did grant only an ease- 
ment, and therefore ho (Highfield) could only grant 
an easement to the claimant; and it was farther 
contended that if the original grantors could and 
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did grant more than an easement to Highfield, still 
he had only, by the terms of his deed, granted an 
easement to the claimant. The case depends, no 
doubt, entirely upon the construction of the Acts of 
Parliament, and the questions which arise are — first, 
did the Act of Geo. 3 empower the original 
grantors to grant to Highficid an estate of freehold 
in the land on which the two pews stood, or a 
tenement in the pews, in respect of which he might 
have voted, by virtue of 8 Hen. G, c. 7 ; and 
secondly, if it did not, did the statute 2 & 8 Viet. c. 
xxxiii., give to the original grantors power to make 
grants of a freehold estate in the land, or of free 
tenements within the statute of Hen. G in the 
pews to Highfield. Now, in the first place it must 
be remembered that, unless the statutes do, or one 
of them does, expressly give the suggested rights, 
the ownership of a pew would not carry with it the 
freehold in the soil, nor more than an easement in 
the nature of an exclusive right to occupy the pew 
during Divine service and the times of other religious 
observances. By the common law there is no pro- 
perty in, nor any right to sell or let a pew or seat in 
the body of a parochial church or chapel ; the free- 
hold is generally in the parson, and the inhabitants 
have the right to use the church for Divine worship, 
though the right to use particular seats may have 
been acquired as appurtenant to particular mes- 
suages by faculty or prescription, or, for the time, 
by the appropriation of the churchwardens or the 
ordinary. The right in a pew is essentially a right 
to use it for the services of the church, and at times 
when it is open for use, subject to the regulations of 
the church; and there is no right of access to it, or 
to use it for other purposes, or in any other manner. 
The word “pew” is said to be derived from the Dutch 
“ puye,” and to signify “ a seat inclosed in a church ” 
(Johnson’s Dictionary) ; and obvious inconvenience 
would arise if it were lightly held that each owner 
of a pew or seat was owner of so much of the site 
of a church as is comprised within the area of such 
pew or seat. And again, it is necessary, in order to 
determine this case in favour of the respondents, to 
distinguish it from the case of lliiule v. Chorllon, in 
which a similar claim to the present, made upon a 
statute at all events prima facie not dissimilar from 
the statute in this case, was disallowed. It lies 
strongly, we think, on those who rely upon the 
present Acts of rarliament, to show that they 
clearly enact the unusual consequences sought to be 
derived from them. Now, on examining the first 
Act, we find, in the first place, that the freehold and 
fee* simple in the church or chapel are recited to be 
in the original subscribers and promoters of the 
church or chapel, who, after having taken the lease 
for lives of the site, arc said to have purchased the 
reversion thereof in fee. Secondly, we find that 
there are no words in the statute assuming to pass 
any interest in land, but only in terms “ in pews or 
•eats.” Then we find not only that the jxiws and 
•eats are subj^t to payment of rent, but that the 
churchwardens' may assess upon them leys or 
assessments; and the churchwardens may sue for 
and recover the said rent, ley, or assessment by 
action for use and occupation, to be brought against 
the owner. And when the commissioners or trustees 
are empowered to sell and convey, it is only for the 
purpose of attending Divine service. It seems to us 
that upon a candid consideration of these enactments, 
it is impossible to say that the Legislature has given 
to the owners of these pews or scats any freehold in- 
terest in the land which is covered by such pews or 
•eats, or in any profit arising out of such land. 
There are none of the recognised terms for passing 
such interests, and the incidents imposed on the 
ownership of the pews and seats, are inconsistent 
with the rights of ownership in the land. The in- 
terest which passes by the statute is in terms an 
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interest in “ a pew or seat ” — that is, an interest in 
the occupation of a pew or seat, to be enjoyed 
during Divine Service and other times of religious 
observances. Such an interest is nqt an interest in 
land, but an interest of a peculiar nature, created 
by the Act of Parliament, and more in the nature 
of an casement, though there are attached to it in- 
cidents of perpetuity of possession, which could 
only be attached to such a right by the power of 
legislation. The statute has created a special in- 
terest in the pews or seats not known to the common 
law, and such interest exists by force of the statute, 
but it is of a very peculiar nature, and does not, in 
our opinion, create such an estate or interest in the 
land as will confer a vote. In a similar manner this 
court recognised the creation of a new species of 
statutory property and interest in water, in case of 
2'he Medway Naviyation Company v. lioinney, 9 C. B., 
N. S., 575. Such being our view of the true inter- 
pretation of the statute of Geo. 3, we must next con- 
sider the effect of the statute 2 & 3 Viet. c. xxxiii. That 
statute has, no doubt, very strong words referring 
to the extent of the interests of owners of some of the 
pews and seats — namely, those in the third schedule; 
but it does not seem to us to alter in any way the 
nature of the subject-matter in respect of which, 
or in which that interest exists. The subject-matter 
is still a pew or scat, and not land, or any free tene- 
ment, such as was known to the common law, so as 
to be within the statute of 8 Hen. 46, c. 7. The 
present case is, as it seems to us, governed by the 
case of Hinde v. Chorllon, for in that case, although 
the freehold in the church was in the rector, the 
contention was that the freehold in the land on 
which the pews were placed, or a freehold in a free 
tenement, passed to the owners of pews by virtue of 
certain Acts of Parliament. In those statutes the 
pews or seats were to be held by the proprietors, 
their heirs, executors, administrators, successors, 
and assigns ; and the trustees were empowered to 
sell the pews or seats, and the fee-simple and inherit- 
ance thereof ; and by the sale and conveyance, the 
pews or seats were to be vested in the purchasers 
and their heirs and assigns for ever. Yet the court 
held that such purchasers were not entitled to be 
registered. We think that the statutes in the pre- 
sent case in like manner have not the effect sug- 
gested by the respondents, and are of opinion that, 
upon the true construction of the statutes, the 
decision of the revising barrister cannot be sup- 
ported, and that it must be reversed. 

Judgment for appellant. 

Attorneys for appellant, Beale, Marigold, and Beale 
forjR. IF. Liverpool. 


Gbbbnway (app.) V, IIocKiNO (resp.) 

Qualification of a county voter — Pew in church. 

By a public Act, 27 Geo. 3, c. 17, after reciting that the 
chapel oj East Stonehouse, Devon, was decayed and 
was not large enough for the inhabitants, it was 
enacted that certain persons holding offices in the 
neighbourhood for the time being, and every person 
who should subscribe 50f. or upwards toivards erect- 
ing a new chapel should be trustees for erecting a new 
chapel ; and by sect. 9 the said trustees were required 
to set out and appropriate certain pews or seats unto 
or for the several persons who should subscribe money 
towards building the said new chapel ; and such per- 
sons should respectively be deemed proprietors of such 
numbers of the said pews or seats as should be proper-^ 
tionable to the sums by them respectively subscribed ; 
and such pews or seats should oe vested in such pro- 
prietors re^ectively, their heirs, and assigns for ever, 

A pew in the said church, exceeding in value 40s. a year. 
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had been du/tf appropriated to a subscriber and con- 
veyed to a person who chimed upon that qualification 
a vote for the county. The revising barrister held 
that he was entitled to have his name on the list of 
voters : 

The court, in accordance with the preceding case, 
Brumfitt V. Tlie Overseers of Liverpool, reversed 
the barrister's decision. 

At a court held for the revision of the list of 
voters in and for the southern division of the county 
of Devon John Greenwny duly objected to the 
following claim to be entitled to vote in respect of 
property within the parish of East Stonehouse : 
“ Cox, George, Manor-house, Emnia-place, Stone- 
house, freehold pew No, 74, St. George’s Chapel, 
Stonehouse,” 

The pews were in St. George’s Chapel, within the 
parish of East Stonehouse, which had been rebuilt 
under a public Act (27 (xco. 3, c. 17), entitled, “An 
Act for rebuilding the Chapel of East Stonehouse, 
in the County of Devon.” 

that Act, after reciting that the chapel of 
the chapclry of East Stonehouse, in the county of 
Devon, was a very ancient building, and w’as be- 
come much decayed, and was not sufflciently largo 
for the inhabitants of the said chapclry to attend 
divine service therein, and that the vicar of the 
parish of St. Andrew, Plymouth, in the said county 
for the time being, had in right of the said vicarage 
the nomination and appointment of the curate of 
the said chapclry, and the Reverend James Eor- 
meaux was the then curate thereof, and that the 
building of a new chapel within the said chapclry 
sufficiently large for the inhabitants would be a 
great convenience to them, and would lead to the 
encouragement of religious worship within the said 
chapclry, it was by sect. 1 enacted that certain per- 
sons therein named, and every person who should 
subscribe the sum of 50/. or upwards towards erect- 
ing a new chapel in pursuance of the said Act, and 
also the lord of the manor of East Stonehouse 
aforesaid for the time being, the Mayor of Ply- 
mouth for the time being, the commandant of the 
marines in the barracks ij^t East Stonehouse afore- 
said for the time being, and the curate and two 
chapelwardens of the said chapelry for the time 
being should bo and were thereby appointed trus- 
tees for taking down the then chapel within the 
said chapelry, and erecting a new chapel instead 
thereof, and for carrying the said Act into execution. 

And it was thereby further enacted by sect. 4 of 
the said Act that it should be lawful for the said 
trustees, and they were thereby authorised and 
empowered to cause the then chapel of the said 
chapelry to be taken down at such time as they 
should think fit, and the materials thereof should 
be and were thereby vested in the said trustees, and 
they were thereby authorised and empowered to 
sell or otherwise dispose of the same for the pur- 
poses of the said Act ; and it should also be lawful 
for the said trustees, and they were thereby autho- 
rised and empowered by contract or otherwise to 
cause a chapel to be erected or built upon the site 
of or near to the present cliapcl of the said 
chapelry after such model of such dimensions, and 
in such manner as the said trustees should think 
proper, and also to cause such pews or seats and 
galleries, and also such furniture, ornaments, and 
conveniences to be made, erected, and placed in the . 
said new chapel as the said trustees should think 
proper or necessary; which said pews or seats 
should be built as uniform as conveniently might 
be, and should be numbered in such manner as the 
said trustees should think proper. 

And it was thereby further enacted by sect. 9 
that it should be lawful for the sai4 trustees, and 
they were by the said Act required, to set out and , 
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appropriate a pew or seat in the said new chapd 
unto or for the said curate of the said chapelry ; 
and the same should for ever afterwards belong to 
the curate of the said chapelry for the time being 
without his paying anything for the same: provided 
he or any of his family should reside within the 
said chapelry; and that all other the pews or seats 
in the said new chapel should be respectively set 
out and appropriated by the said trustees unto or 
for the several persons who should subscribe money 
towards building the said new chapel ; and such 
persons should respectively be deemed proprietors 
of such number of the said pews or scats as should 
be proportionable to the sums by them respectively 
subscribed, and shou’d respectively have the pre- 
ference in the choice of the situation of their pews 
or seats according to the amount of their respective 
subscriptions; and such pews or seats should be 
vested in such proprietors respectively, their heirs 
and assigns for ever. 

The pew’ in question was set out and appropriated 
by the trustees to a subscriber to the building of tho 
chapel, and had been conveyed by such subscriber 
to the person who had conveyed to George Cox. 

It was aduiittcd that the pew exceeded 40s. a year 
in value. 

George Cox occupied the pew by himself and 
family. 

No evidence was given to show in whom the free- 
hold of the soil was vested previous to the passing 
of the Act. 

On behalf of the appellant, who quoted Hinde v. 
Charlton, L. Rep. 2 C.l*. 104, it was contended that 
the voter was not entitled to vote, the Act having 
only conferred an easement upon him. 

On behalf of the respondent it was contended 
that the Act conferred a freehold interest to sub- 
scribers to whom pews were appropriated by tho 
trustees. That the present case was distinguish- 
able from Hinde v. Chorlton, the vicar of the parish 
of St. Andrew not being made a trustee under the 
Act ; that the money was subscribed for the purpose 
of building the church and not paid for pews after 
the church had been built ; and that the Act con- 
tained no restriction from 'parting with the pews 
to other than parishioners. 

The revising barrister held that tho voter was 
entitled to have his name on the list of voters. 

If upon the facts stated the court should be of 
opinion that the Act conferred such an interest as ta 
entitle tho holder to vote in the election of knights 
of the shire, then his name was to remain on the list 
of voters. 

If the court shall be of a contrary opinion, it 
was to be erased. 

MelUsh, Q.C. (with him Charles') for the appellant. 
— ^The freehold in the pews or seats must be in the 
parson unless it is otherwise shown, and there is 
nothing in this Act to vest in tho proprietors more 
than a right to occupy at certain times : (^Hinde v. 
Chorlton, L. Rep. 2 C. P. 104 ; 15 L. T. Rep. N. S. 
472.) Various • inconveniences would arise from 
extending the right to a vote upon the occupation 
of a pew ; e.g. widows and single ladies, who want 
the seats in churches most, would have to pay more 
for the indulgence of their piety, if men could 
obtain votes by renting pews. 

Lop^, Q. C. (with him Bosanquet) for the respon- 
dent.— Sect. 9 of the local Act in clear language 
creates a property in the subscribers, and the fact 
that no person is limited to the possession of one 
seat shows that it was not intended to create a mere 

g srsonal right. By 8 Hen. 6, c. 7, a chooser of 
nights of the shire must “ have free land or tene- 
ment to the value of 40s. by tho year and tene- 
ment is defined (Co. Litt. 6a and 19b) tobe *‘a large 
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vord to passe not only lands and other inheri- 
tances which are holdeti, but also offices, rents, 
commons, profits apprender out of lands, and the 
like, wherein a man hath any franktenement, and 
whereof he is seised ut de lib&ro tenemento^** also “ it 
includeth not only all corporate inheritances which 
Are or may be holden, but also all Inheritances 
issuing^ out of any of those inheritances, or concern- 
ing, or annexed to, or exercisable within the same, 
though they lie not in tenure.” What is the 
<claimaut’8 right to this pew but a tenement ? The 
•case of Binde v. Chorlton is distinguishable from 
this, because there the freehold was found to be in 
the vicar, and the conveyance was limited in its 
form, and could be made only to parishioners. 

Mdlish, in reply. — The passages in Co. Litt. relate 
only to profits a prendre^ and there is no authority 
for holding an easement in gross to give a right to a 
vote. 

Cur adv vuh. 

Feb. 23. — Bovili., 0. J. — In this case, acting in 
accordance with the judgment we have given in the 
preceding case of Brumjitt v. The Overseers of Liver- 
pool, and also with the judgment in Hinde v. 
Chorlton, we are of opinion that the decision of the 
revising barrister must be reversed. 

Judgment for appellant. 

Attorneys for appellant, Pattison, Wigg, and Co. 
Attorneys for respondent, W. Harris, for J. Kelly, 
Plymouth. 

NISI PRIUS. 

KINGSTON SURRkFsPRTNG ASSIZES— 
CIVIL COURT. 

Zlarch 28, 29, and 30. 

(Before Cockburn, C. J.) 

Chafhak V. Pole, P. O. (a). 

Contract — Insurance — Nature of — Contract of in- 
demnity — Fraud. 

A policy of insurance against fre is, in its nature, a 
contract of indemnity, and the insured is not entitled 
to recover more than such an amount as will indemnify 
him against the actual loss or damage sustained ac- 
cording to the real quantity and value of the goods at 
the time of the fire. An honest claim ts not, under 
the condition against fraud, invalidated on account oj 
error, or even some degree of exaggeration or over 
estimate; and in such a case the insured will be 
entitled to recover according to the real value and the 
amount of actual loss sustained. But if the claim is 
wilfully and intentionally excessive that will amount 
ta such fraud as will under the ordinary condition 
against fraudulent claims, invalidate the clam alto- 
getheti caid disentitle him^ to recover at all. 

Action against the public officer of the Sun In- 
surance Company on a' fire policy. Declaration 
upon a policy of insurance by the plaintiff in the 
Sun Pire Society, the insurance being from loss or 
damage by fire on his household goods, wearing ap- 
parel, printed books, and plate in his then dwelling- 
house, 880/., china and glass therein, 30/., pictures 
and prints -therein 40/., stock utensils, fixtures, 
100/., from 10th Feb. 18G6, till 26th March 1867, the 
company agreeing to pay all damage which the 
plaintiff should suffer by fire not exceeding upon 
each head of insurance the sums above mentioned, 
amounting in the whole to no more than 6004 
according to the terms of the printed proposals, the 
conditions of which were, inter aUa, that the persons 
msured sustaining any loss or damage by fire are 

1 («) Bepwtsd hr W. F. BiaxasoVf.EsQ., Banrister^atolswr. 
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forthwith to give notice thereof at the office, and as 
soon as possible afterwards deliver in as particular 
an account of their loss or damage as the nature of 
the case will admit of, and make proof of the same 
by their solemn declaration, and by their books of 
account, or such other proper vouchers as shall be 
reasonably required until the production of which 
tho loss money shall not be payable ; and if there 
appear any fraud or false swearing, or that the fire 
shall have happened by the procurement or wilful 
act, means, or contrivance of the insured, he shall 
be excluded from all benefit from the policy. 
Averment that the plaintiff at the time of making 
the policy, and thence until the time of the damage 
and loss, was interested in the premises insured to 
the amount insured thereon respectively, and while 
the policy was in force the goods and premises in- 
sured were burnt and destroyed by fire, whereby the 
plaintiff suffered damage and loss on the furniture, 
goods, and premises respectively, and all conditions 
were fulfilled. Breach, nonpaymentof the loss and 
damage. 

Pleas, 1. That the plaintiff was not interested 
as alleged. 2. That the goods and premises in- 
sured were not, nor was any part thereof, burned 
and destroyed as alleged. 8. That the plaintiff did 
not, as soon as possible, after sustaining the said 
loss or damage, deliver in as particular an account 
of his loss or damage as the jnature of the case 
would admi^ of, as required by the said conditions. 
4. That the plaintiff did not, although required 
so to do by the company, make proof of his loss 
and damage by solemn declaration, as required by 
the conditions. 6. That the plaintiff did not make 
proof of his said loss and damage by his books of 
account, or by such other proper vouchers as the 
company reasonably required. 6. That there ap- 
peared to be, and was fraud in the claim made by 
the plaintiff upon tho company, for and in respect 
of the said alleged loss and damage, &c., on account 
of the said loss or damage delivered to the com- 
pany’s office. 

il/. Chambers and J. Thompson for the plaintiff. 

Ballantine, Serjt. and F. M. White for the com- 
pany. 

The policy was effected in Feb. 1866. The fire 
occurred on the following Sept., and the claim was 
made forthwith for 418i. as for a total loss, but no 
particulars Avere delivered until required under the 
conditions. The particulars of the claim when de- 
livered appearing — on comparison with the salvage 
and debris — grossly exaggerated, payment was 
refused. In Nov. this action was brought, and iu 
Feb. 1867 interrogatories were delivered to tho 
plaintiff, which, not being answered, the action was 
stayed until, in Jan. 1870, they were answered, and 
the action proceeded. 

After tho plaintiff made a claim of damage to the 
amount of 4184, further particulars being required, 
in October particulars of claim were delivered, 
claiming large sums for specific articles to each 
room. The plaintiff also made a statutory declara« 
tion in the usual form that the said estimate or 
account contains, to the best of my knowledge and 
belief, a true and faithful account of the loss and 
damage sustained by me iu my said goods and 
chattels, all of which were my< own property, and 
were in and upon the said house when tbe fire hap- 
pened, and were burned, lost, or damaged by the 
ffire; and that my real and just loss on the said 
goods and chattels occasioned by the fire amounts 
to 4184 ; and I make this solemn declaration oon- 
scientiously believing, the same to be true^” R.had 
appeared, however, on the report of tbe inspector as 
in aalva^. and debris^ that it waa impoaaible 
there* could, have been the quantity and value 
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of the goods represented, and in one of the 
rooms remaining unconsumed, the contents, valued 
at 30/., were not worth 3/. ; and in the bed- 
rooms the remains of cheap iron bedsteads, worth a 
few shillings, were found in the place of maho- 
gany, stated as worth 16/.; while the debris of 
crockery, &c., found would only represent a few 
shillings’ worth, instead of 33/., the value stated ; 
and other heads of claim were found in the same 
proportion to exceed the real value. 

The company, however, having disputed the 
claim, and having in this action interrogated the 
plaintiff as to the mode in which he had acquired the 
goods insured, he stated in his answer tliat he had 
purchased the greater part of them at sales, and had 
them many years before the policy, though some 
of them were given to him, and some by one Ben- 
nett, an attorney, now dead. Being cross-examined 
as a witness, he stated that he had purchased them 
nearly all from Bennett, and had given him between 
300/. and 400/. for them. He also stated that in 
July he had assigned the goods to one Walker for 
advances to the amount of 400/. The plaintiff was 
called, with Walker, in support of his claim, but 
could give no particulars or vouchers. Strong evi- 
dence, however, was given on the part of the com- 
pany to show that the furniture was of the poorest 
description, not worth above 50/. ; that a great part 
had been removed in June, so that at the time of 
the fire the things in the house were not worth 
more than 30/. The brokers, from whom* the plain- 
tiff had purchased the furniture were called, and 
the amount and nature of the purchase proved ; and, 
in addition to this, the servants were called and 
gave similar evidence. Altogether, the case for the 
defence was of the strongest kind. 

Chambers^ however, in reply on the part of the 
plaintiff, insisted that it was a case of mere ex- 
aggeration or over estimate in the amount of the 
claims, that there was no evidence to show such 
fraud as would invalidate the claim in toto ; that 
therefore it was the duty of the company to make 
an offer 'of what they considered to be the real 
amount, and pay it into court upon the claim ; 
and that it was unfair to hold the claimant at 
arm’s length, treat it as a case of fraud, and dispute 
the claim in toto. 

CocKBURN, C. J., to the jury. — In consequence of 
the observations which have been made upon the 
conduct of the Insurance Company, I feel it to be 
my duty to say that I consider that in insisting on 
a full and searching examination into the case in a 
court of justice, the defendants, the Sun Fire Insu- 
rance Society, have only discharged their duty to 
their shareholders and the public. Beyond all doubt 
this is a case deserving of such an examination and 
inquiry; for, whatever may be its result, from 
beginning to end the case presents itself under 
circumstances of grave suspicion, and calling for 
searching inquiry. The issue for you to determine 
in substance upon this case is whether the plaintiff 
has made an honest or dishonest claim — the issue is 
fraud or no fraud. If the defendants have failed to 
satisfy you that the claim was fraudulent, the 
plaintiff is entitled to recover, and in that case the 
only question will be, what was the real value of 
the goods destroyed ? for that is all he is entitled, 
in’ any event, to recover. But if you think the 
defence is made out, and that, in point of fact, with 
reference either to the quantity or value of the goods, 
the plaintiff knowingly preferred a claim he knew to 
be false and unjust, then he is entitled to recover no- 
thing. That is one of the conditions in the policy, and 
the ooropany are entitled to stand upon the defrace^ 
And considering how exposed they are to deoe]^ 
tion, and how rarely they are able to* pstablish it 
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by proof, in my opinion when tliey have a case in 
which they are honestly convinced that fraud has 
been perpetrated, and that they have sufficient 
evidence of it to submit to a jury to establish it, 
then they are not only fairly entitled, but they are 
bound to do so. For you will do well to bear in 
mind that the rate of insurance is calculated upon 
the average of losses as compared with profits.; and 
the more the company is subjected to deception and 
fraud the higher the rate of premium which they 
are obliged to charge. Therefore, the public have 
an interest in such cases, and the company is bound 
to defend them when they have fair ground for so 
doing, as they certainly have in this instance. Wo 
must start in such a case with certain principles. It 
is not certainly a question of mere accuracy or in- 
accuracy. A man may make a mistake in his claim 
and it may be quite honestly. If, for instance, a 
man either fails to recollect the precise quantity of 
goods lie has on his premises at the time of the fire, 
or mistakes the value of those of which he was in 
possession, and thus he presses a claim according to 
what he believes honestly to bo true, but which may, 
in the end, turn out to be mistaken, the only con- 
sequence which ensues is, that inasmuch as the cor* 
tract of insurance is simply a contract of indemnity, 
he can only recover to the extent of the real value 
of the goods he has actually lost. You must not 
run awa\’ with the notion that a policy of insurance 
entitles a man to recover according to the amount 
represent(?tl as insured by the premiums paid. It is 
essentially a contract of indemnity. If a man 
chooses to insure goods worth 100/. at a rate of 
premium which represents a value of 600/., he can 
only recover the real and actual value of the 
goods. The law will not allow of gambling 
in the form of insurance. Insurance companies 
are subject to fraud enough as it is, and if persons 
were allowed to irtsute gootis to a greater amount 
than the real value, it is obvious that a door 
would be open to fraud and wickedness of the most 
abominable description. Therefore, in all the cases 
the only question — supposing the claim to be honest 
— is, what was the real and actual value of the 
goods destroyed. But beyond that — although tho 
insured has not caused the fire — yet, if he has mads 
a fraudulent claim, then, on such a condition as is 
contained in this policy, he must fall by the fraud 
he has thus attempted to perpetrate, and is not 
entitled to recover at all. Such being the legal 
principles on which the question to be determined 
arises, it is for you to determine upon the evidenco 
If you believe the evidence for the defence it is 
clearly established, and it is a gross and scandalous 
case of fraud. According to that evidence the claim 
was grossly excessive, not only in point of value, 
but as to the quantity and character of the furni- 
ture insured ; and it is not easy to conceive of such 
gross exaggeration being honest. A man may be 
somewhat mistaken as to the exact value or the 
precise number of the articles of furniture he pos- 
sesses, but he can scarcely be so grossly ignorant of the 
furniture of the rooms in which he lives and sleeps as 
honestly to represent articles worth a few shillings 
or pounds as worth large sums of money. ^ If, tbea« 
you believe the evidence for the defence, it is your 
duty to find for the defendant, as in that view a 
more scaudaloue fraud never was attempted. 

Verdict for l%e defeudant. 

Attorn^ for plahKtiff, HiekUn. 

Attorneys for deifondsnts, Jiandali and Anffter. 
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COX7BT OF PROBATE. 

Beported by W. Lgtcrstbb, Esq.. Barrl8ter-at*Law. 

Tuesday^ Feh, 8. ' 

(Before Lord Penzance.) 

In the Goods of Anderson. 

WUl — Codicil — Revival — Mistake in date. | 

In preparing a codicil to the last trill and testament of 
a testator^ the solicitor by mistake referred by date to 
a former will which was revoked by the will sub- 
seguently executed. The court on affidavits explaining 
how the mistake had arisen, negatived the presumption 
that the testator intended to revive the former will, and 
granted probate with the codicil of the latest will. 

George Anderson, deceased, duly executed a will 
on Feb. 13, 1864. On June 24, 1865, he executed 
another will, revoking all former wills, and on June 21, 
1869, be executed a codicil which commenced thus : 

This is a codical to the last will and testament of 
me, George Anderson, of Keelby, in the county of 
Lincoln, grazier. Whereas by my will dated 
13 Feb. 1864, I gave and devised my real estate in 
Keelby, in the county of Lincoln, devised to me by 
my father, unto my son George Anderson, his heirs, 
executors, and assigns, for ever. And, whereas, 
•ince the date of my said will, my said son, George 
Anderson, has departed this life. Now I do declare 
this to be a codicil to my said will, and do hereby 
revoke the said devise so far, and so fai> only, as 
regards the house and premises in which I now 
reside.” The codicil then went on to devise the said 
house and premises to his daughter charged with 
the payment of 5501., and it concluded thus : in 
all other respects do ratify and confirm my said 
will.” 

Both wills were prepared by the testator’s soli- 
citors, Messrs. Marris and Smith, and were by them 
deposited in an iron chest. In June 1869, the testa- 
tor sent for Mr. Marris to make a codicil to his 
will, and gave him the following instructions in 
writing : “ I wish for the house in which 1 live, and 
the property connected therewith, left by my will to 
my late son, George Anderson, to be given to my 
daughter, Fanny Anderson, for which she shall give 
me an equivalent out of my other property.” Mr. 
Marris on his return home prepared the codicil, and 
in order to insert the date of his will, he told one of 
his clerks to get the will of George Anderson out of 
the will chest. The clerk by mistake brought the 
will of Feb. 13, 1864, and its date was inserted in 
the codicil under the supposition that it was the last 
will of the testator. Both the wills CDntained a 
devise of the real estate at Keelby, devised to the 
testator by his father, to bis son George Anderson. 

Dr. Tristram now moved for probate of the will of 
June 24, 1865, and of the codicil of June 21, 1869, 
as together constituting the last will and testament 
of George Anderson. He cited : 

Tn the goofls of Steel, L. Rep. 1 P. & M. 575 ; 

Jn the goods of Wilson, L. ]^p. 1 P. & M. 575. 

Lord Penzance ; — In this case the court has got 
to say whether under the words of the statute this 
codicil shows an intention to revive the first will, 
and whether, the court can go into evidence to show 
that a blunder was made. I can find no such inten- 
tion. It alludes to the death of the son, which is 
an event which occurred after the second will. In 
this view I think the court ought to grant probate 
of the second will with the codicil. 


COURT FOR DIVORCE AND MATRI- 
MONIAL CAUSES. 

Reported by W. Lbycestsr, Esq., Barrister-at-Law. 

Feb. I, 2, and 9. 

Before the full Court (Lord Penzance, J. O., 
CiiANNELL, B., and Hannen, J.) 

Kelly v. Kelly. 

Judicial separation — Cruelty — Undue exercise of marital 

authority. 

Held, by the full court (confirming the judgmint of the 
Judge Ordinary'), that mere moral coercion, if syste^ 
matically exercised for a sufficient time and to a suffi- 
cient degree to injure the health of the wife, and to 
bring her to the brink of a serious malady, amounts 
to legal cruelty, and entitles the wife to a judicial 
separation. 

This was a suit for judicial separation on the 
ground of cruelty instituted by Mrs. Frances Kelly 
against her husband, ,.ho Rev. James Kelly, incum- 
bent of St. George’s, Liverpool. 

The case was tried before the court on the 19th, 
20th, 24th, 25th, 20th, and 27th Nov., and Dec. 7, 
1869, and the Judge Ordinary, after taking time 
to consider his judgment, pronounced a decree of 
judicial separation : (21 L. T. Rep. N. S. 5G4.) 

The respondent appealed to the full court, and 
the case was argued on Feb. 1 and 2. 

Dr. Deane and Inderwick for the petitioner. 

Mr. Kelly conducted his own case. 

Cur. adv. vult. 

Feb. 9. Channell, B.— -This is an appeal to the 
full court from a decision of the Judge Ordinary. 
Lord Penzance is desirous that my brother Hannen 
and myself should first state our views. I proceed, 
therefore, to deliver our joint opinion. The appeal 
is by the Rev. James Kelly against a decree 
whereby the Judge Ordinary, on the petition of the 
appellant’s wife, Frances Kelly, decreed in favour of 
the petitioner for a judicial separation from her 
husband on the ground of cruelty. Mr. and Mrs. 
Kelly were married in Ireland in the year 1841. 
There was issue of the marriage a child, deceased, 
and a son, now living, who was born in 1845. With 
the exception of a visit made by Mrs. Kelly to 
Wales and Ireland, Mrs. Kelly lived under the same 
roof with Mr. Kelly from the time of the marriage 
until Jan. 1869. Since that time Mr. and Mrs. Kelly 
have ceased to cohabit, Mrs. Kelly having left her 
husband’s home, and claimed from this court the 
decree for judicial separation now appealed against. 
There is some evidence that on one or two occasions 
Mr. Kelly laid hands on Mrs. Kelly against her con- 
sent. But the evidence is so slight on this head 
that we think it safer to treat the case (as it was 
considered by the Judge Ordinary) as one on which 
there is an absence of any proof of such physical 
violence towards the wife on the part of the hus- 
band as would justify a decree. The question then 
arises whether the decree is erroneous in holding 
that, although there was not such actual physical 
violence on the part of the husband towards the 
wife, there is shown to be that cruelty which will 
entitle her to ask this court for a decree for a judi- 
cial separation. The appellant seeks the reversal 
of the decree on two grounds — first, that the Judge 
Ordinary has erred in point of law in the definition 
which he has given of cruelty ; and, secondly, that 
the evidence does not establisn that the appellant 
has been guilty of legal cruelty. The passages in 
the judgment of the Judge Ordinary in which he 
has laid down the principles upon which his deci- 
sion is based are the following: **The peculiar 
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and distinguishing feature of this case is the 
adoption by the respondent of a deliberate 
system of conduct towards his wife with the 
view of bending her to his authority. If force, 
■whether physical or motal, is systematically 
exerted for this puri^se in such a manner, to 
such a degree, and during such a length of time, as 
to break down her health and render serious malady 
imminent, the interference of the law cannot bo 
j ustly withheld by any court which affects to have 
charge of the wiic’s personal safety.” “ Moreover,” 
says his Lordship, the decisions have imparted 
this further proposition as a condition of the court’s 
interference, that the troubles of the wife are not 
owing to her own misconduct.” We are of opinion 
that the above cited passages contain an accurate 
and, so far as was necessary for the determination 
of the case, a complete statement of the law on the 
subject. It would be difficult to frame a definition 
of legal cruelty which should be applicable to all 
the cases which may arise. The object of the 
Matrimonial Court in exercising its jurisdiction in 
decreeing for judicial separation for cruelty is to 
free the injured consort from a cohabitation which 
has been rendered, or which there is imminent 
reason to believe will be rendered, unsafe by the ill- 
usage of the party complained of. It ds obvious 
that the modes by which one of two married persons 
may make the life or the health of the other insecure 
are infinitely various, but as often as perverse in- 
genuity may invent a new manner of producing the 
result the court must supply the remedy by separa- 
ting the parties. The most frequent form of ill- 
usage which amounts to cruelty is that of personal 
violence; but the courts have never limited their 
jurisdiction to such caaes alone, as will be clearly 
seen by reference to some of the authorities. Ilis 
Lordship then cited several decisions on the ques- 
tion of cruelty, and afterwards referred in detail to 
the evidence in the case, which he said had satisfied 
the court that the acts imputed to Mr. Kelly as 
amounting to legal cruelty were established. The 
court adopted the view of the evidence taken by the 
Judge Ordinary, and dismissed the appeal. 

Lord Penzance, J.O. — The appellant has loudly 
complained that the subordinate facts of this case, 
and especially the numerous charges made by him 
against his wife, did not find a place in the judg- 
ment now under appeal. It was not needful that 
they should have done so, and for several reasons. 
First, these charges of impropriety, or such of them 
as were established, were, in my judgment, either 
justified, or, at least, rendered pardonable, by the 
appellant’s own conduct. Secondly, they w'ere 
wholly insufficient if they had been all true, and 
without excuse or palliation, to justify the treat- 
ment of which the petitioner complained. And, 
lastly, because they could not (if the quarrel in 
reference to Mr. Kelly’s son and to Colonel Thorn- 
bury be excepted) have made Jthe cause of the 
** affectionate discipline,” as Mr. Kelly called it, 
which he pursued towards his wife, inasmuch os the 
commencement of that discipline preceded their 
occurrence. I do not venture to hope that the views 
of others, however dispassionate, may suggest to 
the appellant that he can possibly be wrong in his 
estimate of all that his wife did. But after the 
appeal he has made to the court for the expression 
of its opinion on this topic, I think it is not right to 
be wholly silent. [His Lordship then referred to the 
various grounds of complaint alleged by Mr. Kelly 
against his wife, and remarked that Mr. Kelly 
appeared, from first to last, to have kept out of sight 
the inevitable results of the course he was pursuing 
towards her. His wife had, in his opinion, done 
wrong, and jt was his duty to make her repent ; but 
the question what should happen if repentance did , 
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not come seemed never to have disturbed his sere* 
nity.] There never was a case (his Lordship con- 
tinued), of matrimonial dispute which ultimately 
depended so little upon the tsuth or falsehood of the 
evidence of the parties themselves. It is due to the 
respondent, and equally to the appellant, to say that 
in my opinion they neither of them willingly 
deviated from the truth in the account of the facts 
upon which the decision of the court must rest ; nor, 
indeed, upon those facts is there any essential con- 
tradiction. Thus far upon the facts. On the legal 
principles involved in this case I have nothing to 
add to or withdraw from the expressions used in 
the judgment under appeal. I forbear to cite cases. 
In my judgment the principles of every case in 
which the court has decreed separation on account 
of cruelty apply to this case. But as conclusions 
wide of the truth, and much broader than the 
judgment vrarrants, have been sought in argument 
to be drawn from the words there used, I would add 
something by w'ay of fuller and further expression. 
In determining whether a case is made out for the 
interposition of the court, reliance i • not to be 
placed on any one feature of the case to the exclu- 
sion of the rest. It is not to be said from anything 
which the court has here decided that this or that 
is denied to the husband or permitted to the wife. 
The health and safety of the wife is, no doubt, the 
leading consideration. Still, it is necessary that 
due regard should be had, not only to the degree in 
which that safety or health appears to have been 
compromised or placed in jeopardy, but to the clear- 
ness with which this fact is establised in evidence. 
So, again, it is necesary that the acts of the hus- 
band, by which the wife’s health or safety is said to 
have been thus threatened, should not only be 
proved, and the alleged consequences plainly de- 
duced from them, but their motives examined and 
their causes considered. And, finally, the conduct 
of the wife herself by way of provocation, must not 
only be taken into the account, but her demeanour 
under even unmerited oppression or unprovoked 
cruelty, must be studied by the court. It is upon 
the sum of these considerations that the court can 
alone decide whether a case is made for a decree. 
The appellant affirms that a new law has been made 
to meet his case, and that it will form a dangerous 
precedent. I hope not. To the best of my judg- 
ment it is the case which is new, and not the law. 

I have searched the recorded decisions of the Matri- 
monial Courts in vain for a case the features of 
which in any considerable degree resemble the 
present. It has no parallel in the past, and as to 
becoming a precedent it is hardly likely to find one 
in the future. So much injustice, so much per- 
version of mind, so much abiding rancour for so 
trifling a cause, so much deliberate oppression 
under provocation so slight, moral chastisement so 
severe administered with so much system, main- 
tained with such tenacity up to the brink of so 
perilous a danger to health, with so utter a disre- 
gard of consequences, and all to extort confession 
of acts never committed, and force repentance with- 
out consiousness of wrong will probably never 
exhibited rgain. That such a case should recur it 
would be necessary that to an inflexible will should 
be added the power of self-deception in an inor- 
dinate degre, so that the promptings of angry re- 
sentment should be mistaken for the voice of duty, 
and that while religion should be put forward to 
sanction and even enjoin a harsh and cruel retali^ 
tion, the leading precepts of religion, humility, and 
forgiveness should be altogether forgotten or but 

little heeded. . , _ 

Appeal dismissed with costs. 

Attorneys for petitioner, Gregory and Co. 
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COURT OF BANKRUFTCT. 

Reported by Jobk Levy, Eaq., Barrister-at<Law. 

DUBLIN. 

Tuesday, March 15. 

Re . 

Goods sent hy Eiujlish manvfacturers to Irish holders. 

Although goods nuty he “ sent on sale ” hy English 
manufacturers to Irish traders, where the words “ or 
return ” do not appear, and that no commission ever 
appeared hy the' account between the parties to have 
been paid, upon the bankruptcy of the trader the goods 
will not he given back to the manufacture?'. 

Woodlock, in this case, applied on the part of an 
English agricultural implement manufacturer that 
certain goods which remained unsold should be re- 
turned. In the invoice sent with the goods the 
words “sent on sale” appeared, and the manufac- 
turer made an affidavit that the goods were sent on 
sale or return ; the trader made an affidavit denying 
that fact, but he, counsel, relied on the facts of the 
case. The custom appeared to be that "whatever 
remained on hand at the end of the season were to 
be held ’’over for the manufacturer or owner until 
the following season ; but it was quite clear that 
having been merely “ sent on sale,” the property 
still remained in the original owner, and it would 
be great injustice to compel him to take a small 
composition on his debt, instead of getting back his 
property. It was a matter in which English manu- 
facturers in that line were much interested. If the 
words “ or return ” were added, there could be no 
doubt about it ; but such was not necessary. The 
simple question was, did the property still belong 
to the original owner? The question of reputed 
ownership did not arise in this case. 

Houston for the creditor. — The application is un- 
tenable. There was an affidavit by the trader that 
there was an absolute sale, and in confirmation of 
that view of the case there did not appear, after 
a long scries of dealings, to ever have been any 
charge for commission. 

Harrison, J. said : — It would appear at first 
sight that the property still belonged to the manu- 
facturer, but upon looking over the whole account 
it did not appear that any commission was cvei 
charged, or any of the goods sent on sale returned. 
The case might be said to be important to English 
manufacturers, but they could protect themselves 
by having the contract, that if the goods were not 
sold they should be returned. He would refuse the 
application, but he would not give costs. 

Attorneys for the English creditor, P. A. Smith. 
Attorney for the trader, MoUoy and Waters. 

EXCHEdUER CHAMBER. 

Reported by H. Leigh, Eaq., Barrister-at-Law. 

ERROR FROM THE COURT OF EXCHEQUER. 

Feb. 8 aneffi. 

(Before Bovill, C. J ., Mellok, M. Smith, Lush, 
Hannen, and Brett, JJ.) 

Walthew -and another v. Ma'vrojani and 

others. 

General average — Perils of the sea — Stranding of ship 
— Landing of cargo — Expenses of floating ship — 
LsabiUty of cargo tO'^Ben^t of shipowner — Common 
peril and common bentfli^Et^liM apd American 
authorities contrasted. 

The doctrine of general average depends upon the general 


principle that there must he a common danger, actual 
or impending, affecting all parties, and an extraordi- 
nary expenditure or a voluntary sacriflee on the part 
of some or one of the subjects to avert the general peril, 
and then all must contribute their apportioned share, 

A vessel, lying moored in port at Calcutta, with a cargo 
on boat'd on feight for England, was, on the 6th Oct., 
blown by a cyclone from her moorings, and driven, in ct 
damaged condition, upon a mud bank in the river, 
where she grounded. Under the advice, of surveyors, 
the ballast and cargo were discharged in order to 
lighten the ship, and by the 19/A Oct. the whole of the 
cargo had been taken in flats from the ship, and was 
safely warehoused at Calcutta, under the superinten- 
dence and control of the agents of the shipowners. 
The surveyors then recommended extraoi'dinary means 
to be employed to prevent the ship becoming a construc- 
tive total loss, and, under that advice, operations under 
a contract wei'e commenced for that purpose by the said 
agents, and continued until the 2\th Nov., when the 
contractors, failing to float the ship, abandoned their 
contt'act. Another contract u'as then, under the like 
advice, entered into by the agents with other con- 
tractors to float the ship for 2800/., the operations 
under which proved successful, the ship being, on the 
31s/ Dec., floated off the hank, and taken into dock at 
Calcutta to be repaired ; and, the repairs being com- 
pleted by the 15/A March, the cargo, which had re- 
mained warehoused at Calcutta in the possession of 
the agents of the shipowners f rom the 19/A Oct., was 
reshipped on board, and was carried to England and 
safely delivered to its owners. 

Held (affirming the judgment o f the Court of .Exchequer 
below, and adopting the principle laid down hy the 
Court of Queen’s Idench tn Job y. Lnngton, G E. ^ 
B. 779 ; 26 L:J. 97, Q. B. ; and Moran »>. Jones, 
7 E. B. 623 ; 26 L. J. 187, Q. B.) that, the cargo 
being in safety when the contract for floating the ship 
was made, there was no common jteril and no common 
benejit, and the principle of general average did not 
apply ; and therefore the owners of the cargo were not 
bound to contribute towards the expenses incurred by 
the shipowners in floating the ship ; the latter alone 
being benefited by such expenditure hy being thereby 
enabled to continue and complete the voyage ; it being 
a matter of indifference to the owners of the cargo 
whether the ship floated or sank, or whether the cargo 
were forwarded by the same ship or another. 

But, semhle (per M. Smith and Hannen, JJ.'), under 
exceptional circumstances as e.g., if the cargo or goods 
should be unshipped on a desolate island, or could not 
be othet'wise carried on to their destination, or could 
only be so carried on at on increased cost, or after long 
delay and consequent deterioration in value, the ex- 
penses of floating a stranded vesssel may be ths 
subject of general average as against the cargo owner : 

Hallett and others v. Wigram and others, 9 C. B. 
580; 19 L. J. 281, C. P . ; and Kemp v. Halliday, 
13 L. T. Rep. N. S. 256 ; 34 L. J. 238, Q. B. ; 

Q B. ^ S. 764, discussed and approved of. 

The difference between the English and American doctrine 
and authorities on the subject of general average pointed 
out, and the English view preferred. 

Error from a judgment of the Court of Exche- 
quer on a special case. 

This was an action to recover 670/. 6s. 8<f,, claimed 
by the plaintiffs from the defendants, under the 
circumstances hereinafter mentioned, and by con- 
sent of parties and a judge’s order the following 
special case was stated, without pleadings, for the 
opinion of the Court of Exchequer. 

The plaintiffs are the owners of tho ship Southern 
Belle, and the defendants are merchants carrying 
on business in London, under the firnMff Ri^ aiia 
Mavrojani, and having agents in Calcutta. 
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Prior to the 5tli Oct. 1861 the defendants had by 
their aforesaid agents shipped on board the t^ulAern 
Belley then lying safely moored in the port of Cal- 
cutta, A cargo of linseed fur conveyance to England, 
on freight payable on delivery of the cargo in Eng- 
land. On the said 5 th Oct. the port of Calcutta 
was visited by a cyclone of extraordinary violence, 
■which drove the Southern Belle from her moorings 
ashore in a damaged and disabled condition upon a 
mudbank in the river. From the 7th to the 19th 
Oct. the crew, with a number of coolies, were em- 
ployed in partly dismantling the ship, and in dis- 
charging her cargo and ballast, in accordance with 
the recommendation of surveyors, who advised that 
all means should be adopted to lighten the ship 
forthwith, and to dismantle her, as it would, in 
their opinion, be otherwise impossible to remove her 
from the position in which she lay. 

Before the 19th Oct. the whole of the cargo had 
been unladen, and taken in flats to Calcutta, and 
there safely warehoused^ under the sup€rinte7tdence and 
control of the agents oj the shipowners. On the 19th 
Oct. a surveyor examined the ship, at the request 
of the agents of the shipowners, and made the 
following report : 

Calcutta, 19tli Oct. 1864. 

I hereby certify to baviug this day, and at the request of 
Messrs. W. C. Stuart and Co. examined the ship Southern 
lielle, lying stranded on the bank at Bamskistopere, and de- 
clare os follows : — That I sounded round the vessel at high 
water, and found only three feet aft, increasing along the 
port bilge, and the same quantity at the starboard side, 
increasing to seven feet at the stem. The nature of the 
bank was, originally, soft, and nearly a level before her 
stranding, but it has been much altered since by obstruc- 
tions in the sbaxio of a wreck, jettisoned coals, and other 
property likeljr to assist the silt forming a higher embank- 
ment, and which appears to be rapidly increasing. From 
the circumstances above noted, it is my conviction that 
the vessel will not float on the coming spring, and 
without extraordinary moans are employed to get her off 
the strand, the ship will become a constructive total loss. 
I therefore recommoad that- public tenders bo invited with- 
out delay for the purpose of floating the shix>, the Southern 
BelU. 

N. Hickpobd, Member of Lloyd's, Surveyor of 
Shipping and for LocaJ Insurance Offices. 

Bobrbt Carr, Master of ship Qem. 

In accordance with that recommendation public 
tenders were invited for the purpose of floating the 
ship, and shortly afterwards Messrs. Browning and 
West contracted with tho agents of the shipowners 
to launch and float the ship for the sum of 15,000 
rupees ; but on tho 24th Nov., their efforts proving 
to he of no avail, they declared their inability to 
perform their contract, and abandoned the same 
accordingly. Thereupon, at the request of the 
agents of the shipowners, surveyors again surveyed 
the ship, and recommended that further means 
should be taken to float her, and accordingly the 
said agents entered into a contract with Messrs. 
Barns and Co. to float the ship for 2300/., in pur- 
suance of which contract Burns and Co. proceeded 
to make an embankment, and to construct a dock 
round the vessel, which dock was, by means of a 
steam pump, filled with water, and in this manner 
they succeeded, on the dlst Dec., in floating the 
ship, and in mooring her safely in the river. 

The ship was then taken into dock at Calcutta 
and repaired, and the repairs being completed on 
the 15th March, the defendants’ cargo, which had 
remained warehoused at Calcutta in the possession 
of the agents of the shipowners since the 19th Oct. 
as aforesaid, was, on the 22ud March completely 
reshipped on board the vessel, and was then con- 
veyed ta England, and there safely delivered to the 
defendants. According to the estimate of the sur- 
veyors the ship in her damaged condition was 
worth 85,000 rupees^ at^ would, upon being re- 
paired, be worth from 85^000 to 90,000 rupees, at 
Calcutta. 

Thesshipowner^ ihe^ldaiiiti£b» contended thaA tibn 
amount of 2800/., paid them to Messrs, Burne 
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and Co. for floating the ship as before mentioned, 
constituted general average expenditure, towards 
which the defendants as owners of tho cargo were 
bound to contribute their proportionate share, and 
they brought this action to recover such share from 
the defendants. The court was to bo at liberty to 
draw all inferences of fact which a jury would be 
justified in drawing. 

In Trinity term 1867 the Court of Exchequer, 
after argument had been heard, gave judgment in 
favour of the defendants, and thereupon the idain- 
tiffs brought error. 

Grounds of error on tho part of the plaintiffs : 
First, that the expenses in question are the subject 
of general average, and that the oargo was liable 
for contribution thereto. Secondly, that tho expenses 
in question were part of a continuous operation for 
the common benefit of ship and cargo. That the 
judgment of the Court of Exchequer was erroneous 
in law. 

Points argued on the part of the defendants : — 1. 
The expenditure of the 2300/. was incurred only for 
the safety of the ship and freight, and the completing 
the adventure, and not for the purpose cf saving 
any part of the cargo. 2. That saving the ship and 
cargo was not one continuous operation within the 
meaning of the rule laid down in Moran v. Jonesj 
7 El. & Bl. 523 ; 26 L. J. 187, Q. B. 

AspinaV^ Q.C. who (with Litller) appeared to argue 
on the part of the plaintiffs, contended that the judg- 
ment of the Court of Exchequer below was erro- 
neous, and that the expenses incurred in floating the 
vessel were properly general average expenses. 
What was done from the first moment of the vessel 
getting fixed on the bank to the time when she was 
floated off and moored in safety in the river, in- 
cluding the unlading of the cargo, and taking it iu 
flats to Calcutta where it was warehoused, under the 
superintendence and control of the agents of tho 
shipowners, formed one continuous transaction or 
operation. It was one adventure in which tho 
whole cargo was at risk. It was necessary to 
lighten the ship in order to get her off the bank on 
which, in a disabled condition, she had grounded, and 
where she lay in imminent peril to both the ship and 
cargo. In order to lighten her, and so to save both 
ship and cargo, the latter M'as unshipped and taken 
on shore. Being thus lightened, after one unsuc- 
cessful effort to float her, tho ship was at length 
gotten off the bank and safely moored in the river. 
The necessary repairs being complete, the cargo, 
which had never been out of the control of the ship- 
owners, was reshipped on board, and the voyage was 
then completed, and the cargo duly delivered. The 
whole adventure was at risk, and what was 
done to get the ship off was done, and tho 
expenses bo7id fide incurred, for tho common 
benefit of ship and cargo, which were both in peril. 
The decision of this court in the present case will 
be either for or against the plaintiffs, according to 
the view which the court may take of the doctrine 
laid down in tho two cases in the Court of Queen’s 
Bench of Joh and another v. Liangton^ 6 E. & B. 779 ; 
26 L. J. 97, Q. B. ; and Moran v. Jb/ies, 7 E. & B. 
52.3 ; 26 L. J. 187, Q. B. It is contended, on the part 
of the present plaintiffs, that the decision of the 
Court of Queen’s Bench in Joh v. Langton is erro- 
neous and inconsistent with the decision of the 
same court in the subsequent case of J/oran v. Jones^ 
in which it is submitted that the more accurate and 
correct rule is laid down. That latter case ^^[7 
closely resembled the present case in its facts, riio 
true test in the matter was, whether or not the voyage 
had been abandoned. Now there had been no aban- 
donment here. The liability to general average^n- 
tinuea, it is submitted, until the property has been 
coiDpletel/ separated from the rest of tho cargo, and 
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from the whole adventure, so as to leave no con- 
tinuity of interest remaining. That complete 
separation had not taken place here, and tlie con- 
tinuity of interest remained. The enterprise was 
not abandoned, and the property, though remove<l 
from the ship for the purpose of lightening the latter, 
and to enable her to float, was still under the control 
of the captain and shipowners, and was liable to be, 
and was, in fact, again taken on board for the pur- 
pose of the voyage being prosecuted. A common 
interest, therefore, remained, and what was done in 
floating and saving the ship was done for the pro- 
tection and benefit of the cargo as well as of the 
ship, and so was done at the common expense. 
[Bovill, C. J. — Would not that general proposition 
apply equally to repairs for enabling the ship to 
complete her voyage?] It may not be easy to 
draw the line between them, but practically the 
rule may be confined to extraordinary expenses, 
such as the cost of raising and floating a sub- 
merged or stranded ship: (See Moran v. Jones.) 
[Cohen, for the defendants, contra, referred to 
Kemp V. Ualliday, in the Queen’s Bench, C B. & S. 
764; 13 L. T. Kep. N. S. 250 ; 34 L. J. 233, Q. B., 
and the observations of Blackburn, J., in his judg- 
ment there, upon the case of Moran v. Jones.) The 
American courts and authorities, which on such a 
question are worthy of respectful consideration, 
strongly favoured the view now submitted on the 
part of the plaintiffs : See 

Parsons on Shippi g, 392, el seq. : 

2 Parsons on Maritime Insurance, 2*34, et seq. ; 
Macandrew v. Thatcher, 3 Wallace, 347 ; 

Nelson v. Belmont, 5 Ducr, 310; on appeal, 

; 7 Smith’s N. Y. Itep. 36 ; and 

Beavan v. The United States Banie, 4 Wharton, 
301. 

In giving his judgment in the Court of Appeal in 
the case of NeUon v. Belmont, 7 SSuiith N. Y. Rep. 
86, Selden, J. discusses, at great length, the English 
cases of Job v. Langton, and Moran v. Jones, and in 
the course of his judgment he says : “ The case of 
Moran v. Jones was, I think, rightly decided ; but I 
cannot resist the conclusion that the idea of a con- 
tinuous operation, commenced before and completed 
after the removal of the goods, was resorted to in 
order to reconcile the decision w'ith that of the 
previous case of Job v. fMngton.” [M. Smith, J. — 
In Moran v. Jones, the goods were the goods of the 
shipowners themselves. Brett, .J. — Is not the dif- 
ference or break between the English and Ameri- 
can doctrine this — that they hold that all the ex- 
penses, which are necessary to the completion of the 
voyage, are the subject of general average, whilst tve 
hold only such to be the subject of general average 
as are necessary to save the cargo, and has not that 
distinction been strictly observed by our courts 
since the cases before Lord Ellenborough and the 
Court of Queen’s Bench, of Plummer v. Wildman, 
•8 M. & S. 482, and Power and another v. Whitmore, 
4 M. & S. 141 ?. M. Smith, J. — The question in 
every case is how we are to apply the principle to 
the particular facts. Even in America it is held 
that there must be a common danger and a com- 
mon benefit.] He cited also 

Hall and another v. Janson, 4 E. & B. 500; 
24 L. J. 97, Q. B. ; 

Hallett and others v. Wigram and others, 9 C. B. 

580; 19 L.J.281, C.P. 

Abbott on Shipping, 457 ; 

Cohen for the defendants, contra^ was not called 
upon. 

Bovill, C. J.— -I am of opinion that the judg- 
ment of the Court of Exchequer in this case must be 
affirmed. There is no doubt at all that the costs 
of nil repairs, which are rendered necessary to a 
ship by the ordinary perils of navigation, and which ' 


are needful in order to enable her to prosecute and 
complete the voyage and adventure, roust be borne 
by the shipowner, who has undertaken, under the 
usual conditions and exceptions, to carry and 
deliver the cargo to its port of destination. Such 
repairs are costs incurred for the benefit of the ship 
only, and are not, therefore, the subject of general 
average. But, where extraordinary costs, losses, or 
risks, are incurred, in order to save the cargo as well 
as the ship, a different rule is then applicable ; such 
costs, losses, or risks, being incurred for the 
common benefit of all parties interested, all such 
parties, being exposed to a common danger, must 
contribute their proportionate share towards the 
payment of them. That is the general principle ; and 
that is not disputed by the defendants in the present 
case. From time to time, however, it has been 
attempted to introduce exceptions to the rule. 
Thus in Hallett v. Wigram, 9 C. B. 580; 19L. J. 
281, C. F., an attempt was made to cast a portion 
of the costs of repairs of the ship upon the owner 
of the cargo, and upon the very same grounds as 
those upon which Mr. Aspiuall has, to-day, contended 
that the owners of the cargo in the present case are 
liable ; and, in order to test the principle of law 
involved in the matter, the point was expressly 
raised, by the defendants in that case, upon the 
pleadings. That was an action, by the owners of 
the cargo, to recover from the shipowners the value 
of a part of the cargo, which had been sold for the 
purpose of raising money wherewith to pay for re- 
pairs, which were rendered necessary by tempes- 
tuous and stormy weather. The pleas there 
alleged that “ on the occasion of the ship so being, 
by the force and violence of the winds and waves, 
and by means of stormy and tempestuous weather, 
damaged and injured, as in the first count 
mentioned, the ship became and was, in consequence 
of the said injury and damage — the same then being 
dangers and accidents of the seas and navigation — 
broken, leaky, dangerous, and incapable of further 
prosecuting her voyage, and that it became and was 
necessary, for the preservation of the ship and her 
cargo, and to enable her to complete her voyage, and 
to prevent the ship and her cargo from being wholly 
lost and destroyed, and for the common benefit and 
advantage of the plaintiffs, and all persons interested in 
the cargo, or in the completion of the voyage, that the 
ship should put and sail back, as in the first count 
mentioned, to have the cargo unloaded and taken 
from on board, and the damage and injury re- 
paired.” There were further allegations in the 
plea, “ that the ship did sail and put back, for the 
purposes before mentioned to the most proper and 
convenient port, &c. ; that the cargo was then un- 
loaded, and the ship repaired for such common 
benefit and advantage as aforesaid, and not for the 
exclusive benefit or advantage of the defendants, 
or for the benefit or advantage of the defendants or 
owners of the ship, more, or in a greater degree, 
than of the owners of the cargo ; that such repairs 
were necessary and requisite for the completion of 
the voyage, and such costs and expenses were then 
incurred for the said repairs, and in and about the 
unloading of the cargo as aforesaid ; and that such 
costs greatly exceeded the value of the ship when re- 
paired, and that the said repairs were such as ought 
not to have been done except for the purposes of 
conveying the cargo to the port of delivery, and the 
same would nst have been done if the cargo eould 
otherwise have been conveyed to such port.” In 
that case, therefore, by the most precise and distinct 
allegations that the repairs, which were rendered 
necessary by the damage done to the ship by the 
violence of the winds and waves, were necessary or 
were done for the common benefit and advantage of 
both the ship and the cargo, it was sought to 
establish the principle, which Mr. Aspinidl has 
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argued for before us to-day, that repairs which 
are necessary to enable the ship to carry for- 
ward the cargo, and which, but for that purpose, 
would not have been required, and so are done for 
the common advantage of both cargo and ship, are 
general average repairs, towards which the cargo 
owner must contribute. But the Court of Common 
Pleas decided against any such principle. In de- 
livering his judgment in that case, Wilde, C. J., at 
p. GOl of 9 C. B., and pp. 288, 289, of 19 L. J., C. P., 
says, “ It is in respect only of the incapacity of the 
particular ship to carry the goods forward to their 
destination that the pleas show that the cargo was 
in danger of being wholly lost. It is difficult to see 
how the repair of the ship could be for the benefit or 
advantage of the plaintiffs. The plaintiffs’ goods 
were of a description not to be deteriorated to any 
great extent. The pleas allege that the cargo could 
not be conveyed to its port of destination by any 
other ship ; but it appears, both from the declara- 
tion and the pleas, that the w/?v/o consisted of other 
goods besides those of the plaintiffs, and there is no 
allegation 'that the plaintiffs’ goods might not have 
been forwarded by another ship, or that they were 
in any immediate peril. This is, therefore, the case 
of ordinary sea damage, which the shipowner must 
repair at his own exixjnse. The claim for general 
average arises where a part of a shipper’s goods is 
sold or destroyed for the purpose of relieving the 
rest from some impending peril.” Again, his Lordship 
says, “ If, during a voyage, by stress of weather or 
otherwise a vessel is in immediate danger of being 
lost, and part of the cargo is thrown overboard, or a 
mast is cut away, as a means of preventing the total 
loss of vessel and cargo, that loss, being incurred 
for the common benefit of all concerned, shall not be 
sustained by the owners of the ship alone, but by a 
general contribution from all. There is no analogy 
between such cases and the present, where the 
injury arose from the ordinary perils of the sea, and 
the whole cargo was landed in safety.” And in 
another part of his judgment, the Cffiief Justice, 
after referring to the cases which had been cited, 
quotes the following observations of Lord Tenter- 
den, from his work on shipping (Abbott on Ship- 
ping, p. 497, 5th edit.). “ It seems to result from 
these decisions that, if a vessel goes into port in 
consequence of an injury which is itself the subject 
of general average, such repairs as arc absolutely 
necessary to enable her to prosecute her voyage, the 
necessary expenses of port charges, wages, and pro- 
visions during the stay, are to be considered as 
general average. But if the damage were incurred 
by the mere violence of the wind and weather, 
without sacrifice on the part of the owners 
for the benefit of all concerned, it falls, with 
the expenses consequent upon it, within ^ the 
contract of the shipowner to keep his vessel tight, 
staunch, and strong during the voyage for which she 
is hired.” And in a subsequent part of the same 
judgment the Chief Justice says, “It seems to me 
that the fair import of what Lord Tenterden lays 
down is to exclude from general average damage 
like this, and I therefore think that the sale of part 
of the cargo, under the circumstances stated iu the 
plea, does not give any right to general average.” 
Now, nothing could be stronger than the allegations 
in the plea in that case on which to establish the 
principle sought to be there established, yet the 
Court of Common Pleas, notwithstanding the clear 
and express allegations that the repairs were done 
for the safety of the cargo, distinctly^ and de- 
liberately declined to adopt the principle con- 
tended for. A similar attempt was afterwards made 
in the Queen’s Bench, in the subsequent case of Job 
and another v. iMngton, 6 E. & B. 779 ; 26 L. J. 97 
Q. B., to charge, against the owners of cargo, ex- 
penses incurred in getting a vessel off a shoal, after 
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the goods had been removed and were in safety! 
It was there said, as it has been said here to-day, 
tbat^ there was a distinction between the actually 
repairing a vessel, and the raising and getting her 
off a shoal or bank and placing her in safety in a 
place where the repairs could be effected ; and that 
in the latter operation there was a community of in- 
terest, the ship and cargo being both in peril, and a 
joint benefit accruing to both parties ; that the 
goods, although transshipped, were still under the 
control of the shipowner, and the adventure 
was not abandoned ; that the taking the ship 
off the shoal was necessary for the completion of 
the voyage, and that the subsequent repairs were an 
excei)tion only. The Court of Queen’s Bench, how- 
ever, repudiated that argument, and the principle 
sought to be thereby established, on the ground 
that the cargo was safe, and the vessel only was in 
peril, and that, according to all the authorities in 
such cases, the owners of the cargo were not liable, 
the expenses incurred not being extraordinary ex- 
penses incurred for the joint benefit of ship and 
cargo, and not being distinguishable from the costs 
of ordinary repairs. The facts of that case appear 
to be undistinguishabic from those of the case now 
before us, and the principle laid down in that case 
is applicable here. The only distinction which Mr. 
Aspinall could point out between the two cases was 
that another and subsequent case, in the Queen’s 
Bench, of Aloran v. Jones, 7 E & B. 623 ; 20 L. J. 
187, Q. B., was, as he contended, inconsistent with 
that of Job V. Lanyton, and that we must decide 
between them and follow the decision in Aloran v. 
Jones rather than that in Job v. Lanyton. Tho 
case of Aloran v. .Jones was a iJeculiar one certwnly. 
The facts there are very similar, though not quite 
so similar, to those of the present case as the facts 
in Job V . Lanyton ax’c. We must, however, in judg- 
ing of the decision, take not only the facts which 
are stated, but tho inferences which are drawn from 
them. In Job v. Lanyton, the Court of Queen’s 
Bench, after a very learned argument, took time to 
consider before delivering judgment, and in Aloran 
V. .Tones, tho same court not only did not interfere 
with but, on the contrary, expressly adhered to the 
principle laid down by them in Job v. Lanyton, and 
I find nothing in Aloj-an v. Jones to throw the slightest 
doubt on the decision in Job v. Lanyton. In Aloran 
V. Jones the case turned on a different state of facts, 
and on the inferences drawn from these facts 
by the court. It was an action for freight by the 
owner of the ship against the underwriter, but the 
question raised in the case was the principle on 
which contribution ought to take place, the defen- 
dant (the underwriter) desiring to make tho cargo 
liable for general average. But, on looking at the 
case itself, and the facts there stated, it appears 
that the goods in question which had been re- 
moved were not the general cargo, hut a small, 
quantity only of goods belonging to the shipowner himself. 
The vessel was chartered by the plaintiff, the owner, 
out and home, to bring a cargo of guano from 
Callao, and, by consent of the charterers, liberty 
was given to the plaintiff to ship on freight, on his 
own account, on the outward voyage, a small quan- 
tity of goods for Callao ; in accordance with which 
arrangement goods to the value of 600/. were 
shipped on board, with which, and some 800 tons of 
ballast, tho vessel set sail from Liverpool to Callao 
in performance of the voyage mentioned in the 
chatter-party. The freight under the charter- 
party, on the completion of the voyage, would amount 
to about 6760/. Shortly after leaving Liverpool, 
and on the same day, the vessel encountered a heavy 
storm, and was forced to anchor near the Hoyle 
bank, when, the foremast being cut -away, she drove 
and got firmly fixed on the bank. In the narrative 
of what foUowed, as given in the average- stater’a 
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adjastment, nothing particular was said about th 
goods ; but there is the following passage : — The 
sea made a complete breach over her, and she con 
tinned to strike heavily, straining and twisting very 
much. At noon on the 8ch she floated and drove 
further on the bank, and struck very heavily, the 
decks rising about 2ft. each time that she struck 
On the 9th, the weather being more moderate, 
assistance was procured from X<i^erpool, and men 
were employed in moving the wreck from alongside, 
and the vuiteriak of the ship^ tchich^ with some goodi 
belonging to the shipowner, had been intrusted to the 
master, were all sent in lighters to Liverpool. On 
the 14th a stream anchor was carried out. The 
ship was afterwards scuttled, and about 300 tons of 
ballast were thrown overboard, and then the ship, 
being kept free by pumping, floated. The stream 
anchor and cable were then slipped, and the vessel 
was taken in tow by two steamers, and was anchored 
in the river Mersey. . . . When the repairs 
were completed the vessel was again fully ballasted, 
the goods were re-shipped, and she again set sail on 
her voyage.” The only goods, therefore, stated to 
have been unshipped and reshipped were this small 
lot of goods of the shipowner ; and it is not at all 
surprising that, with the above statement before 
them, and having to draw inferences, the court came 
to the conclusion, although the goods were landed 
before the expenses were incurred, that it was all 
one continuous transaction and operation. The 
goods and the materials oj the slip were saved 
together, at one and the same time, and by one and 
the same operation. The case therefore proceeded 
entirely on the particular facts. Lord Campbell, 
C. J., in delivering the considered judgment of the 
court, therein says (at p. 533 of 7 E. & B., p. 191 of 
26 L. J. Q.B.) ** The goods had been taken from 
the ship and put on board a lighter before these 
expenses were incurred; and if this had been a 
separate operation, by which they were intended to 
be saved, for the benefit of the owner of the goods, 
we should have thought, as in {Job v. Langton) that 
the goods were not liable to contribute to the expenses 
subsequently incurred. Looking, however, to the 
facts stated in this special case, it seems to us that 
the act of putting the goods on the lighter was only 
part of one continuous o^ration, viz., getting the 
ship off the bank on which she was stranded, and 
sending her to Liverpool, where she might be re- 
paired with a view to prosecute the original adven- 
ture. When she got to Liverpool the operation of 
saving her from shipwreck was completed, but the 
expense of this continuous operation for the common 
benefit of ship, goods, and freight, are the subject 
of general average. In Job v. Langton, we considered 
that the goods had been saved by a distinct and 
completed operation, and that afterwards a new 
operation began, which could not be properly dis- 
tinguished from the repairs done to the ship to 
enable her to pursue the voyage. The steam-tug did 
not work at the ship, and does not appear to have 
been engaged till after the cargo was landed, and 
the coals and ballast had been taken out of her. In 
giving judgment in that case (Job v. Langton), the 
court then observed, ‘ The employment ox the 
steam-tug and the cutting of the channel by which 
the ship was rescued, cannot, as was contended fmr, 
be part of the same operation as the unloading of 
the cargo. Under the circumstances stated, after 
the cargo had been safely discharged and landed, it 
does not even appear that it was for the advantage 
of the owner of the cargo that the ship should have 
been g^ot off the strand and repaired. The owner of 
the ship, after the carg^ was dischar^d, appears to 
us to have done nothing, except in ^e discharge of 
bis ordinary duty as owner, and for the exclusive 
benefit of the ship.* But in the case on which we 
have now to adjudicate (Moran v. Jones) the 
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goods were put into a lighter by the master of the 
ship, along with materials of the ship saved from the 
toreck, and they remained in the custody and under the 
control of the master till the ship was repaired, when 
they were reloaded in the ship and carried forward, 
without any interference by the owner of the 
goods, to their destined port. Unless it had been 
intended that an operation should be under- 
taken and completed, by which both ship and 
goods should l^ rescued from the peril to 
which they were exposed, nothing might :have 
been done, and the goods might have perished. 
Because the goods happened to be saved in the 
earliest part of the operation, this can be no 
sufficient reason for saying that they ought not to 
contribute to all the expenses of the operation, 
which contemplated the benefit of all the interests 
imperilled by the stranding.” In my opinion the 
decision in the case of Moran v. Jones does not at 
all interfere or clash with the doctrine laid down in 
the case of Job v. Langton. If there were any 
inconsistency between them, we are prepared to 
abide by the decision in Job v. Langton ; but that is 
not necessary, for we think that the same principle 
was affirmed in each case. It is true that the Ame- 
rican courts have adopted a different rule, but there 
is nothing new in that, as their books and authorities 
show. Their wish and aim are to increase the fund 
for general average. We, on the other hand, from 
the date of the case before Lord EUenborough 
(Plummer v. Wildman, 3 M. & S. 482), have held 
strictly that there must be a common danger, to 
which both the ship and the cargo are alike exposed, 
and a voluntary sacrifice or an extraordinary ex- 
penditure incurred for the common benefit of both 
ship and cargo, in order to bring the latter under a 
liability to a claim of general average. Let us 
apply that principle to the present case. What, in 
the first place, is the plaintiff’s claim ? It is for the 
apportioned share which the defendants are, as the 
plaintiffs contend, bound to contribute towards the 
amount paid b^ the plaintiffs to the contractors for 
floating the ship from off the bank on which she had 
stranded, and getting her safely moored in the river 
for repairs, that amount constituting, as the plain- 
tiffs allege and contend, general average expenditure. 
Now it appears that the ship had been driven on 
shore by the cyclone, and grounded on the bank 
upon the 5th Oct. By the I9th Oct. all the cargo 
had been unladen from on board her, and had been 
taken on shore at Calcutta, and was there iiafely 
warehoused, under the superintendence and control 
of the agents of the shipowners. What, at that 
time, was the state of the ship ? She was still on 
the bank, and in great peril, and, according to the 
opinion of competent persons, she would not float. 
The cargo was then safe, and had the vessel been 
then overwhelmed by the tide and gone to the 
bottom, the loss would have been the loss of the 
ship alone, and would have made no difference what- 
ever to the owners of the cargo. On the 19th Oct. 
extraordinary means were adopted to save what? 
why the ship, not the goods. A contract was entered 
into to save what? not the goods, for they were 
already safe on shore, but the ship. That effort 
failed, and the contract was abandoned. After the 
failure of the first contractors, Messrs. Burns and 
Co. made a contract to float the ship for 2300/., and 
it is in respect of that sum alone that the question 
now before the court arises. Messrs. Burns and Co. 
succeeded in floating her off the bank on the 31st 
Dec. when she was taken into dock at Calcutta and 
repaired ; and the repairs being completed by the 15th 
March the cargo a as reshipped on board her from the 
warehouse, in which it had remained from the 16th 
Oct., and was then conveyed to England, and there 
safely delivered to the defendants. Now the general 
princi]^e u^n which the doctrine of general average 
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depends is, that there must be a common danger, 
actual or impending, affecting both ship and cargo. 
There must be an extraordinary expenditure or a 
voluntary sacrifice On the part of some or one 
of the subjects to avert the general peril, and then 
all must contribute their apportioned share. Here 
we fail to see who or wrhat was benefited save the 
shipowners, who, when the ship was repaired, would 
be able to continue and complete the voyage. The 
cargo was in safety when the contract for floating 
the ship was made, and it was a matter of positive 
indifference to the owners of the cargo whether the 
ship floated or sank. The cargo was no longer 
connected with the ship when these expenses were 
incurred, except that, if the ship were floated and 
repaired, she might bo able to carry it forward. 
The case fails to show that any advantage would 
have resulted to the cargo owners from that having 
been done, over and above that which would have 
resulted to them from its being carried forward in 
any other vessel. No expen‘'cs were incurred by 
the shipowners in order to save the cargo, nor has 
any benefit to the cargo, as derived from the ex- 
penses which were incurred, been pointed out by 
Mr. Aspinall. It has, indeed, been argued that it 
was all one adventure which was not complete until 
the goods were in the custody and under the con- 
trol of their owners, until which event all parties 
had a common interest in carrying out the adven- 
ture. But, in answer to that, it may be said, that 
repairs arc equally necessary to enable the ship to 
pursue her voyage, and so to complete the adventure, 
and yet such repairs are not the subject of general 
average. The contention fails also signally in this 
respect, that the case is altogether void of the ingre- 
dients necessary to constitute general average, 
namely, a common peril and a sacrifice orexpenditure 
to secure a common benefit. The case is governed 
by the principle laid down in the case of Job v. 
Langtotif and also in that of Moran v. Jones. That 
the principle in the latter case is correct I take for 
granted from the observations of Blackburn, J. in 
the case of Kemp v. Hallidaif^ 6 B. & S. 7G4 ; 
34 L. J. 233, Q. B. ; 13 L. T. Rep. N. S. 2oG ; 
affirmed in error, 35 L. J. 166 ; 14 L. T. Rep. N. S. 
752 ; Tj. Rep. 1 Q. B. 520. In that case the 
learned judge, in the course of his judgment in the 
court below, said, In order to give rise to a charge 
of general average, it is essential that there should 
be a voluntary sacrifice to preserve more subjects 
than one exposed to a common jeopardy; but an extra- 
ordinary expenditure incurred for that purpose is as 
much a sacrifice as if, instead of money being ex- 
pend^ for the purpose, money’s worth were 
thrown away. It is immaterial whether the ship- 
owner sacrifice a cable or an anchor to get the 
ship off a shoal, or pays the worth of it to hire the 
extra services which get her off. It is quite true 
that, so long as the expenditure by the shipowner is 
merely such as he should incur in the fulfilment of 
his ordinary duty, as shipowner it cannot be general 
average ; but the expenditure in raising a sub- 
merged vessel with cargo is extraordinary expendi- 
ture, and is, if incurred to save the cargo as well 
as the ship which prt/aa ydcie is the object of 
such expenditure, chargeable against all the sub- 
jects in jeopardy saved by the expenditure. In the 
last edition of Arnould on Insurance, vol. 1, 
pp. 231-2, sect. 340, it is said, ** A strand^ vessel 
is in most cases in danger of being lost 
unless speedy steps are taken for her preserva- 
tion, either by unloading the cargo to lighten her, 
or by endeavouring to float her by means of 
lumps, &c., with the cargo in her. The remunera- 
tion, Which the shipowner is obliged to pay for the 
services thus rendered, gives a claim to general 
average contribution, provided such services, shall 
appear to have been incurred for the joint hemijU oj 
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the ship and cargoy which will be the case if ship 
and cargo are both exposed to a common danger, 
and both saved from it by the exertions employed 
for their rescue.” Blackburn, J. proceeds to say, 
“ This I apprehend is a perfectly accurate statement 
of the law. In the present case ” (Kemp v. Holliday) 
“the greater part of the cargo was on shore 
and safe before the ship was submerged, but the 
extraordinary expenditure necessary to save the 
ship and the portion of the cargo on board would 
havo bebn chargeable as general average os against 
them, though not against the part that was safe : See 
Moran v. Jones (ubi sup.) I do not mean to say that 
in every case where a ship with cargo is submerged, 
and the two are, in fact, raised together by one 
operation, the expenditure incurred must necessarily 
be for the common preservation of both. I think it 
is in every case a question of fact whether it was so ; 
and if the cargo could be easily and cheaply taken 
out of the ship and saved by itself, it would not be 
proper to charge it with any portion of the joint 
operation which, in that case, would not be incurred 
for the preservation of the cargo.” Now in the 
present case we have the power to draw inferences 
of fact, and the inference which I draw is, that there 
was here no common peril and no common benefit ; 
the goods were safe when the expense was incurred, 
and the principle of general average does not apply. 
The judgment of the court below must, therefore, be 
afiSrmed. 

Mellor, j. — ^I am of the same opinion, 

M. Smith, J. — I am entirely of the same opinion. 
I only wish to add that I think there may be cases 
where, although the goods may have been landed 
and be safe before the floating expenses have been 
incurred, yet they might still be in peril in one 
sense, and so be still a part of a common adventure 
and liable to general average ; as, for instance, if 
they should be perishable goods, or goods landed on 
a desolate island in a distant hemisphere. In the 
present case, however, the goods were safely ware- 
housed in Calcutta ; and it was, as we are at liberty 
to infer, utterly immaterial to the owners of them 
whether they were forwarded to England by the 
plaintiff’s ship the Southern Belle or by any other 
vessel. No portion of the defendants’ adventure 
was in peril, or risk of ioss, or damage of any kind 
by the delay in waiting to be carried on by the 
plaintiff’s vessel, and therefore the defendants are 
not liable to general average in respect of their 
cargo. 

Lush, J. — I am of the same opinion. 

IIannbn, j. — I also agree with the rest of the 
court in thinking that the judgment below should 
be affirmed. As between the two doctrines, English 
and American, relating to this matter, I prefer the 
Engiish, and the principle on which general aver- 
age is founded, as laid down by our own authori- 
ties. I think the English doctrine is the true 
one. As has already been observed by my brother, 
M. Smith, it was in this case immaterial to the 
goods owners whether their goods were forwarded 
by the same ship or by another : and it generally is 
so, except, of course, where they could not other- 
wise be carried on at all, or only at a much greater 
cost or after a damaging and deteriorating delay, 
and then the cargo would fairly be liable to general 
average. But, as a rule, expenses incurred subse- 
quently to the removal of the cargo are incurred 
for the advantage of the ship alone. In the pre- 
sent. case they were incurred, not in order to save 
both ship and goods from a common impending 
danger but, after the goods had been removed and 
were in safety, and, therefore, they were incurred 
for the benefit of the shipowners alone, and soleljr 
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to enable them to prosecute and complete the 
voyage and adventure they had undertaken. 

Brett, J. — I am of the same opinion. It is un- 
necessary for us to decide where the precise dividing 
line here is. I think the judgment of the court 
below is to be affirmed on the simple ground that, at 
the time when these expenses M'ere incurred, the 
goods were safe. I think we ought to stand by the 
English rule, and hold that where there has been no 
joint peril and no joint benefit the goods cannot be 
the subject of general average. 

- Judgment ajffirmed. 

Attorneys for the plaintiffs, Wiight and F/?nn, 2, 
Paper-buildings, Temple, E.C. 

Attorneys for the defendants, Fields Roscoe, Fields 
and Francis, 36, Lincoln’s-inn-flelds, W.O. 


SOMEKSETSHIBE LENT ASSIZES. 

March 29 and 30. 

(Before IIannen, J., and a Special Jury.) 

Reg. V. Hamilton Kinglaicb, and LovinoND.(a) 

T7c<. c. 102, s. 0 — Crimination — Privilege of 
tcitness — Pardon, 

A witness who has received a pardon under the Great 
Seal is not privileged from answering questions, the 
replies to which mag criminate him, on the ground that 
actions for penalties under the Corrupt Practices Pre- 
vention Act are pending against him. 

This was an ex officio information by the Attorney 
General against Doctor Hamilton Kinglake, and 
Mr. Henry Lovibond, containing various counts 
charging them with bribery, and conspiracy to bribe, 
at the election for Bridgwater, held in November, 
18(58. 

The Solicitor- General (Sir J. D. Coleridge), Cole, 
Q.C., Kingdon, Q.C., Archibald, and J. F. Collier, for 
the Crown, 

Sir John Karslake, Q.C., Pinder, A. Charles, and 
Kinglake, for the defendants. 

A nolle prgsegui was entered against Mr. Lovibond, 
and he was called as a witness by the Solicitor- 
General. 

Mr. Lovibond having been sworn, on being asked 
a question connected with his participation in the 
last election for Bridgwater, sought the protection 
of the court on the ground that his reply might 
criminate him. The Solicitor- General thereupon 
tendered him a pardon under the Great Seal. The 
witness then appealed to the court to sustain his 
privilege, on the ground that two actions were 
pending against him for penalties for what took place 
at the election, and stated that ho had been advised 
that a pardon could not obliterate the offence as 
regarded penalties. 

The Solicitor- General. — I apprehend that a qui tarn 
action does not affect this case, the witness cannot 
refuse to answer because it may act on his position 
in an action between a subject and himself in respect 
of money, of course we cannot stop the action of an 
Informer, all we can do is to give Mr. Lovibond a 
pardon under the Great Seal for any criminal 
offence of any kind that he may have committed. 

Sir J. Karalake. — ^These qui tarn actions were both 
commence d before the pardon. 

The Solicitor- General — A qui tarn action is an 
action for penalties for money, and I apprehend he 
cannot object any more than he could if called 
himself in the qui tarn action by the informer. If 

(a) Reported by H. P. Pimcxu,, Esq., Barrieter-at-Law. 


called, I apprehend he could not refuse to answer 
because his answer might help the plaintiff in the 
. action. 

Sir J. Karslake. — I do not know whether we are 
entitled to say anything on the subject, but I 
apprehend the authorities are clear to show that a 
qui tarn action is a penal action — they were actions 
pending before the date of the pardon ; they are 
actions for 5001 penalties and more. 

The Solicitor- General. — I do not think my learned 
friend has any right to he heard. 

IIannen, J. — I think not, but I shall be obliged 
to Sir John Karslake if he will give me any assis- 
tance. 

Sir J. Karslake — It occurred to us in the investi- 
gation, where a person who is a co-conspirator is 
called, and a nolle prosequi is entered, how far a 
pardon can affect thi^ question. As 1 understand, 
the qui tarn action is for penalties, and severe 
I)enalties, under the Act of Parliament. They are 
brought, it is true, by an informer, but I believe an 
I informer who sues on behalf of himself and the 
I Crown, and the qui lam actions were commenced 
before the pardon. I believe under the circum- 
stances, where a qui tarn action is commenced and 
is pending, a pardon has no effect upon it, and the 
witness is not bound to answer any question that may 
criminate him. The law affecting him in & qui tarn 
action under the head of “ Pardon ” in Comyn’s Di- 
gest, vol. 5, is this : “ The king cannot by his pardon 
relieve a man from the consequences of an action 
commenced gui tarn upon a penal statute except for 
the king’s moiety or part. Ho cannot relieve him 
from the penalty due to the party aggrieved.’^ 
That has been followed in certain cases, and it haa 
been held to be that a pardon where another person 
has an interest in that which is the creature of an 
Act of Parliament, but is of a highly penal cha- 
racter, cannot be in any way affected by a pardon 
under the Great Seal granted after the action is 
commenced, and cannot affect the question as tG 
the person who as an informer sues in that penal 
action, and does not exempt the witness from tho 
consequences of answering, so far as that penal 
action is concerned. I only cite that for your 
Lordship’s information. 

The Solicitor- General. — I should submit to your 
Lordship tliat the authority my learned friend has 
read is conclusive against him. 

Sir .J. Karslake. — Then there is Dandridge v. dorden, 

3 Car.&P., where Lord Tenterden held that “in an 
action upon a bill of exchange, if a person called to 
prove the consideration says that the bill was 
accepted for value received, but refused to say of 
what the value consisted, on the ground that it 
might render him liable to a qui tarn action, he 
cannot be compelled to answer.” There is also the 
case of Rawlings v. Hall, I Car. & P., and Thomas v. 
Newton, 2 Car. & P., which bears upon the subject, 
and there is tho Stock Jobbing Act in Roberts v, 
Allnat, 1 Moo. & M. Rep., where it seems also 
to be assumed that the witness was privileged, 
where the question arose under the Stock Job- 
bing Act, and that Act, which is now repealed, 
is similar in language as to penalties to the 17 & 18 
Viet. c. 102, namely, that the parties committing 
offences specified snail forfeit and pay the sums 
mentioned to be recovered by action on debt, bill, 
plainly ^ or information. I believe tho authorities 
will be found to be conclusive. 

The Solicitor- General. — I apprehend the authori- 
ties, wWch I am not going to dispute, are against 
my learned friend, because they all show so far 
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as the Crown is concerned, the pardon would 
obliterate the offence, and that the moiety, 
which would be due to the Crown under the qui 
tarn, is foregone by the pardon. Then it remains 
an action of debt for the penalty, and I apprehend 
that, as far as the action of the subject is con- 
cerned, there being no crime in respect of which 
Mr. Lovibond can be called upon to answer, 
the fact that he says it may be an advantage to the 
subject, cannot affect the Crown, and the cases my 
learned friend referred to are referrable to the same 
principle in a qui tarn action. An unpardoned man 
might expose himself to certain proceedings at the 
suit of the Crown. The pardon puts an end to all 
crime, there remains only the civil action ; it is not 
a qui tarn action, but a civil action for penalties 
between subject and subject, which, I apprehend, 
on no principle, can set free the witness from the 
duty of answering. The Act says: “Any person 
so offending shall be guilty of .a misdemeanor, and 
in Scotland of an offence punishable by fine and 
imprisonment, and shall also be liable to forfeit the 
flum of 100/. to any person who shall sue for the 
■same, together with full costs of suit.” It appears 
in this case it is not a qui tarn action, it is for the 
benefit of the informer himself; it is an action for 
a penalty at the suit of any person who chooses to 
bring the action, and I apprehend under no view 
can the witness be relieved from answering ques- 
tions, because in that action by somebody that 
somebody can sue. 

Sir ./. Karshtke . — My learned friend should see ‘ 
that this is treated as a penalty in the dth clause, 
where it says, “ The pecuniary penalties hereby im- 
posed for the offence of bribery, treating, or undue 
influence respectively, shall be recoverable by action 
or suit by any person who shall sue for the same 
in any of Her Majesty’s courts.” I only read that 
from Comyn’s Digest as showing the Crown courts 
only relieve the half of the penalty where it had 
half. Here the whole goes to the person, and that 
is treated in the Act exactly as it was under the 
Stock Jobbing Act. 

IIannek, J.-— I confess that I had not anticipated 
this question, otherwise I would have applied my 
mind more to it. The difficulty 1 feel is, that it is 
a matter that affects the witness himself. It is not 
a point that can be reserved, and therefore it is 
necessary I should make up my mind upon it now, 
because the mischief will be done, if at all, when 
once my decision is given. [His Lordship retired 
to consider, and after an absence of an hour, re* 
turned into court and said :] I do not know whe- 
ther you are in a position to give me any further 
assistance. 1 have only another question to ask — 
is it possible that this question can in any way be 
reserved for the consideration of the court ? [I'he 
Solicitor- General. — Reg. v. Uoyes seems to say your 
Lordship must decide it, and you alone.] I have not 
any doubt it is my duty to decide it. [The 
Solictor- General — Your Lordship’s own court pro- 
tested against its being reserved, and said they 
would decide it, but hoped it would not be drawn 
into a precedent.] If I could see my way to doing it 
I should, notwithstanding that intimation of the 
members of the court at that time, be anxious to 
have the matter considered more fully than 1 have 
been able to do. However, unless the counsel 
engaged in the case can see their way to it, of 
course I would not do it. ['fhe Solicitor- GeaeraL — 

1 apprehend with great respect it would be matter 
for new trial.] « I do not think it would ; 1 think it 
rests with the decision. If 1 thought so 1 should 
have very much less hesitation than 1 have if my 
decision were not final. But I am afraid that it is. 
final as far as respects the interests of the witness. 


Hamnbe, J. — If I cannot get any assistance, I 
must take upon myself what I believe to be my 
duty, and give my decision now. I repeat that I 
greatly regret that I had not the opportunity of 
considering this point further; it is one which, 
though 1 have ventured to forecast the questions 
which might arise, I did not anticipate; but now, 
having taken time to consider, I have arrived at the 
conclusion that the witness is bound to answer; 
and, without travelling through all the stages by 
which 1 have arrived at that conclusion, I will state 
broadly this, that I come to the conclusion that this 
action, to which only after the pardon the 
witness can remain liable, is a liability to a debt, or 
a liability to a civil suit. And I am confirmed in 
that view by the fact that the Legislature has made 
the witness liable in the event of this action being 
proceeded with against him, to give evidence him- 
self in that very case. Therefore it seems to me 
to confirm the view I take, that a proceeding of 
this kind is to be regarded only as a proceeding for 
a civil debt, and therefore I require the witness to 
answer. 

Solicitor for the Crown, the Treasury Solicitor. 

Solicitors for defendant, Gregory, RowcUffes, and Co. 


‘Iliitiicfal OTommittee of tj)e (^Tounctf. 

Heported by Douglas Kinqsford. Esq., Barrister^at-Ln^. 

Dec. 10 and 18, 18G9. 

CuRRiK AND Co. (apps.) V. Thb Bomray Native 
Insurance Company (resps.). 

Marine insurance — Total loss — Notice of abandonment 
what sufficient as to terms and time — Duty of captain 
to cut up wreck to save cargo — Disbursements— Dis- 
cretion as to transshipping cargo. 

Insurances, against total loss only, were effected by the 
appellants with the respondents upon the cargo and 
disbursements respectivuy of the ship Northland for 
a voyage from Moulmein to Madras. The Northland 
set sail on .Tune Ist 1807, and on the same day ran 
aground, and could not be got offi. On June 6th sur- 
veys were made at the instance of the captain and 
underwriters respectively, and the surveyors reported, 
recommending that the ship should be dismantled with 
all despatch, and that immediate steps should be taken 
to save the cargo, consisting of heavy timber, padovk 
and teak. The captain, between June 6th and lOth, 
dismantled the ship, but did not attempt to discharge 
the cargo. On June \0th the appellants wrote to the 
underwriters, stating that the ship was a total wreck, 
and giving notice that they should claim payment of 
the policies. On June lllA the same surveyors maw 
a second survey, and reported that it would be impos- 
sible to save the cargo without cutting the ship's aecks 
and beams. The captain then sold the wreck and 
cargo. The purchasers saved nearly the whole of the 
cargo, discharging it through the hatchway and the 
timber ports : 

Held (on appeal from the judgment of the Reeot'der of 
Rangoon): First. That the letter of June lOth was 
sufficient notice of abandonment, since, though not 
containing the word “ abindon,*' it expressed the in- 
tention of the assured to give up to the underwriters 
the property insured on the ground of its having been 
totally lost. (The dictum of Lord EHenborough in 
Parnieter v. Todhunter, I Canqib. 54 1, disapproved.) 

Secondly. TkeU the notice of abandonment teas given in a 
reasonable time, the delay after the first survey havku 
been a suspense of judgment fairly exercised on tM 
part of the assured, in order to determine whether the 
circumstances were such as to entttls thstn to abandoK. 

Jhirdfy. Thsitthere was no total loss ^theoasyef because 
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partf at least, of the cargo might have been saved be- 
fore or after the second survey, had the captain made 
proper efforts for that puipose. 

Fourthly. That, the ship being a hopeless wreck, it was the 
duty of the captain to cut up the ship if the cargo could 
not otherwise be saved ; for where a ship and cargo are 
in peHl of loss, the captain must act for the henefl of 
all concerned, and not prefer the interests of one party 
to those of another. 

The disbursements insured were advances made by the 
charterer to the captain, to be paid out of fi eight on 
the arrival of the ship at the port of discharge : 

Held, that there was a total loss of the disbursements, 
the possibility of freight being earned, having been at 
an end when the ship became a wreck, and sufficient 
notice of abandonment having been given : (ThcKarnak, 
21 L. 1. Rep. N. S. 159, approved.') 

A captain is not under an absolute obligation to transship 
a cargo when a vessel is disabled from pursuing the 
voyage insured, hut may exercise his discretion upon the 
subject. 

This was an appeal against the judgment of the 
Recorder of Rangoon, by which he dismissed with 
costs a claim preferred by the appellants for rupees 
40,000, due on two policies of insurance on the 
cargo and disbursement of the ship, Northland, 
dated 1st June 1867. 

The point in dispute was whether the appellants 
were entitled to recover from the respondents rupees 
40,000, insured by the appellants by two policies of 
insurance dated 1st June 1867, on the cargo and 
disbursements of the ship Northland, viz. : — 

One policy, No. 1275, dated Ist Jnue 
1867, at KanKOon, effected on the 
car^o as therein described of the 

ship Northland Buj^ees S8,400 

One other i)olicy, No. 1276, also dated 
lat June 1867, at Bungoon, described 
os part iusuraiKie on disbiu'sciucuts 
of the above vessel Rupees 1,600 

Total rupees 40,000 

The following is so much of policy No. 1275 as 
relates to the present appeal : — 

The said goods and merchandises, or treasure laden 
thereon, for so much as concerns the assured, by agreement 
between the assured and the company in the policy, are and 
shall be rated and valued at rupees thirty-eight thousand 
and four hundred onlj', and declared to be on timber marked 
and described as per margin, payable in case of total loss 
only, which shall be proved in case of loss, &c. 

The policy also contained the usual saving and 
labouring clause. 

The following is so much of policy No. 1276 as 
relates to the present appeal. 

The said goods and merchandises, or treasure laden 
tnereon, for so much as concerns the assuredy bjagrceniont 
TOtween the assured and the company in the i )0 icy, are and 
BhaJl be rated and valued at rui>ee8 one thousand six 
nundred only, declared to be part insurance or disburse- 
ments of the above vessel, described and valued as per 
margim payable in case of total loss only, which shall be 
proved in case of loss, &c. 

The policy also contained the usual saving and 
labouring cause* 

The charter-party, dated March 18tb, 1869, 
between the appellants and Captain Howard, the 
master of the Northland, contained the following 
clause as to disbursements 

Charterers to advance the master what money be 
Mqnires for the necessary disbursements of the ship at 
Hoolmein (for the due appropriation of which they Afii 
sot be held responsible), not exceeding rupees 8,00\ for 
wbiolv^he will give bis receipt on hill of lading or charter- 
party, at shipper's optiem, including agency commission at 
nve per cent, and oost of insurance, and at current rate of 
ezohange tot sixty dsys* sight bills on Madras, the amount 
to be deducted from freight on settlement thereof, together 
with the cost of insurance. 

Captain Howard gave a receipt for the disburse- 


ments indorsed on the charter-party in the following 
terms ; — 

Monlmeln, 29th May 1867. Received from Messrs. M. R. 
Carrie and Co. the sum of rupees 8,300 only, being disburse- 
ments at this port, the amount to deducted from freight 
on settlement thereof, as per terms of charter-party. 

The other facts of the case are sufficiently stated 
in the judgment. 

Sir R. Palmer, Q. C. and Grantham (Pollock, Q. C, 
with them), for the appellants. The ship and cargo 
were sold by the captain, acting on the best advice, 
for the benefit of all parties, and as an uninsured 
owner of the ship and cargo would have done. The 
right to abandon depends upon the fact, whether 
the sale was or was not justifiable under the cir- 
cumstances of the case. See 

Kidstone v. Empire, Sfc., Insurance Company, 
16 L. T. Rep. N. S. 119 ; L. Rop. 2 C. P. 357 ; 
Roux V. Salvador, 3 Bing N. C. 266 ; 

Tudor’s Lead. (Jas. in Merc. Law 139 ; 

CambHdge v. Anderton, 2 B. & C. 691. 

In Famworth v. Hyde, 1 5 L. T. Rep. N. S. 395 ; 
L. Rep. 2 C. P. 204, the cargo was of a different 
character to that in the present case. The cargo 
was here timber of a peculiarly heavy kind, which 
would not float, and so could not be rafted. There 
was sufficient notice of abandonment in the letter of 
10th June. Though the word “abandon” w'as 
not used ; the intention to abandon was clear : 
(King V. Walker, 3 II. & C. 209 ; 9 L. T. Rop. N. S. 
259.) And the notice was in sufficient time. See 
Read v. Bonham, 3 Brod. & Bing. 147 ; 

Oernon v. Royal Exchange Assurance Company, 
6 Taunt. 383. 

Delay in giving notice is important when cargo is 
of a nature that its value is liable to rise and fall 
in the market. But here such a consideration 
could have no place. Purther, even had the notice 
been insufficient, yet the conduct of the respondents 
shows that they waived the right to a formal notice, 
and accepted the cargo insured as a constructive 
total loss. It is therefore submitted that the appel- 
lants are entitled to recover the amounts insured 
under the policies as for an actual, or fora construc- 
tive total loss. As to the disbursements, the re- 
corder was wrong in saying, in his judgment in the 
court below, that they “ appeared to be money 
advanced to the captain for the purposes of the 
ship, to pay her dues for the port, wages, stores, 
outfit for the voyage, &c.” The payments raado 
by the appellants to the captain for disbursements 
were moneys paid by them at the time for and on 
behalf of the captain and owners, and not in any 
way payments on account of cargo or freight. The 
right to recover them consequently does not depend 
on whether freight could have been earned or not, 
but on those payments being lost. And as the 
freight out of which the appellants would have paid 
themselves, and out of which they were to have l^en 
paid, was lost, the respondents are liable to pay the 
amount claimed. [Lord Chelmsford referred to 
the Karnak, L. Rep. 2 Priv. Co. 616 ; 21 L. T. Rep. 
N. S. 159, where certain advances obtained by the 
application of the captain to the charterer were held 
under the circumstances to be “ advances of freight 
to be repaid by deductions from freight, if earned ; 
and if not earned then to be lost by the charterer, 
unless he should have used the stipulated premium 
in insuring.”] 

Sir J. D, Coleridge, Q. C. (Solicitor-General) and 
Watkin WilUams for the respondents.— We admit 
that the letter of June lOtb would be in terms suffi- 
cient notice of abandonment. But we contend that 
the notice was insufficient — ^first, betause not made 
at the proper time; secondly, because not made 
under jjmper circumstances. The object of an early 
notice Is to give the underwriters an opportunity of 
saving as much as possible. [Lord Chelmsford.-- ‘ 
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Yes, that is the object of requiring a prompt notice 
rather than the one suggested by Mr. Grantham, 
viz., to prevent speculations on the rise and fall of 
markets.] The assured must give notice within a 
reasonable tim^, the question as to what is a reason- 
able time, depending “ upon the certainty of the 
news of the disaster, and upon the nature of the 
casualty itself. . . . The assured may wait a 

reasonable time for more accurate information as to 
the nature of the loss, or the actual extent of the 
damage. For these two purposes alone cau any 
delay be allowed him. lie may not delay in order 
to observe the state of the markets ; nor can he lie 
by and treat the loss as an average loss until the 
recovery of the property becomes hopeless, and then 
give notice of abandonment (Arnould on Marine 
Insurance, vol. 2, p. 858, 8rd edit.) Here the delay 
in giving notice had not the excuses above sug- 
gested. Notice might well ‘have been given on 
June otli or 6th ; and the difference of a few days 
was most material in such a.^case as the present. 
Next, the circumstances under which the notice was 
given made it insufficient. The captain did nothing 
to save the cargo after the survey on Juno 6th till 
the 11th of the same month. The captain in his 
evidence says that ho “proceeded to strip the 
ship,” and the “ work of dismantling continued, 
and we went on saving what we could until the 
10th.” But these exertions were to save the ship, 
not the cargo. It is clear from the report of the 
survey on .1 unc 6th that there was then no total 
loss, but that the cargo or some of it might have 
been saved. Boats w'ere available for discharging 
purposes, and the cargo was i)ractically imperishable; 
and after the survey on June 11th, the cargo might 
have been saved by cutting up the ship. [Sir 
Joseph Napier. — The object of the i>olicy was to 
have the cargo safe at the end of the voyage. Was 
the captain bound to cut up the ship, and so prevent 
the possibility of the completion of the voyage ?] 
Yes ; where, as here, the ship was a hopeless wreck, 
and SO damaged as to be incapable of repair. 
The assured cannot recover as for a total loss here, 
because the cargo existed in specie, and was prac- 
tically capable of being sent in a marketable state 
to the port of destination. The question is, whe- 
ther doing so would have cost more than the value 
of the cargo. But here the cargo was not damaged, 
and the only expense would have been in re-shipping 
the cargo. The expenses to be taken into account 
are stated in the judgment of the Exchequer 
Chamber in Farnworth v. Hyde, (L. llep. 2 C. P. 225 ; 
15 L. T. llep. N. S. 3D6), where Channell, B. said, 
“ Where goods are in consequence of the perils in- 
sured against lying at a place different from the 
place of their destination, damaged, but in such a 
state that they can at some cost be put into a con- 
dition to bo carried to their destination, the jury 
are to determine whether it is practically possible 
to carry them on, that is, according to the well- 
known exposition in Moss v. Smith, 9 C. B. 94 ; 19 
L. J. 235, C. P., whether to do so will cost more 
than they are worth ; and in determining this the 
jury should take into account all the extra 
expenses consequent on the perils of the sea, 
such as drying, landing, warehousing, and re- 
shipping the goods ; but tliey ought not to 
take into account the fact that if they are carried 
on in the original bottom, or by the original ship- 
owner in a^ substituted bottom, they will have to 
P^y the freight originally contracted to be paid; 
that being a charge to which the goods are liable 
when delivered, whether the perils of the sea affec, 
them or not.” It is, on the whole, thereforet 
submitted that there was no constructive total loss, 
and that there was no valid notice of the abandon- 
ment of the cargo. As to the disbursei^ents, they 
stand on the same footing as the cargo, and if there 


was no right to abandon the latter, there was none 
to abandon the former. Reference on this point 
was made to 

Hall V. Jaason, 4 E. & B. 500 ; 

Flint V. Ftemyng, 1 B. & Ad. 45 ; 

Shipton V. Thornton, 9 A. & E. 314 ; 

Manficld V. Maitland, 4 B. & Aid. 582 ; 

Moss V. Smith, 9 C. B. 94 ; 19 L. J., 0. P. 225. 

Sir li. Palmer, Q. C., replied. 

Cur. ado. vult. 

Dec. 18. — Judgment was delivered by Lord 
Chelmseori). — This is an appeal from the judg- 
ment of the Recorder of Rangoon dismissing the 
suit of the appellants brought to recover the amount 
of two policies of insurance effected by them with 
the respondents upon the cargo and disbursements 
respectively of the ship Northland upon a voyage 
from Moulmein to Madras. The policies, which 
were dated Ist June 1867, W'ore against total loss 
only. The Northland, with a cargo consisting partly 
of teak and partly of padouk and other timber (of 
great specific gravity), set sail from Moulmein on 
the insured voyage to Madras on the 2nd June 
1867. She proceeded in charge of a pilot down the 
Moulmein River in tow of a tug steamer, and came 
to an anchor about half-past five in the evening of 
that day. In consequence of the strength of tho 
tide the Northland dragged her anchors and went 
aground about nine o’clock. Endeavours were made 
during the night to get her off, but without success; 
and ill the morning, the tide having left her, she 
was found (in the language of the pilot and tho 
captain) “ broken,” or “ almost broken in two.” 
And the captain added, “ if there had been any 
means by which she could then have been got into 
deep water she would most probably have gone 
down.” The captain procured a survey of the ship, 
and on the 6th June three surveyors reported that 
they found her lying ashore on the sands perfectly 
upright, but hogged to the extent of four feet ; and 
after describing particularly other injuries which 
she had sustained they concluded their report in 
these terms : — “ In consequence of the vessel being 
loaded with a cargo of padouk and teak timber we 
would recommend that she be stripped and dis- 
mantled with all despatch, and steps taken to save 
as much of the cargo and stores as possible for the 
benefit of all concerned.” The underwriters had a 
survey made on their behalf by a Mr. Pechc, upon 
whose evidence in other respects their Lordships 
are not disposed to lay any stress, but upon this 
occasion he substantially agreed with the other sur- 
veyors, and reported as follows ; — “ Her hull is so 
seriously injured that I recommend prompt and 
decisive steps to be taken to dismantle and dis- 
charge for the benefit of all interested.” The 
captain, in accordance with the recommendation of 
the surveyors, proceeded to dismantle the vessel, 
and “ sent down spars and sails, and everything 
above water which they could move.” This work 
of dismantling continued until the 10th June, the 
day on whibh a notice of abandonment was given, 
but nothing was done or attempted towards dis- 
charging the cargo, which, according to the evi- 
dence of Mr. Dodd, one of the surveyors, by 
employing extra hands, might have gone on simul- 
taneously with the work of dismantling the vessel. 
The grounds upon which the captaiu thought it 
would be useless to attempt to get out the cargo 
were stated by him to be that, “ at the time the 
vessel was aground the weather was nasty and 
squally up to the 10th or 1 1th June ; that at that 
time of the year bad and heavy weather is to be ex- 
pected, that he did not think he could have jgot out 
a single log of the cargo without destroying the 
ship by cutting her open. That if tho ports (mean- 
the openings through which the timber was shippedi 
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and under ordinary circumstances would have been 
taken out of the vessel) had been opened she would 
have filled with sand ; and that if he had attempted 
to get at the cargo by cutting the ship, with the 
weather such as it was at the time, he did not 
think he should have saved any of the ship or 
cargo.” Tliere is some contradictory evidence as to 
the state of the weather between the 6th and the 
10th or 11 til June. The pilot, without specifying 
the exact time to which he was speaking, said, ” The 
weather was very dirty, blowing hard with rain. 
There was a heavy sea on at high water. At 
low water it was smooth enough.” The notarial 
protest made by the captain, however, does not state 
that there was any stormy weather between the 
time of the vessel grounding and the 10th or 11th 
June. His description of the weather on each day 
is, “Thursday, 6th June, commenced with light 
cloudy weather and variable winds.” He gives no 
account of the state of the weather on the 7th June. 
On the 8th June he describes it as “ squally weather 
and rain.” But on Sunday, the 9th June, this is 
his description — “ Throughout these twenty-four 
hours fine clear w'eather and moderate breeze from 
S.W.” On Monday, the 10th June, he states it to 
have been “ fine all day, clear weather, and very 
hot.” And on Tuesday, the 11th June, that the 
“first and middle part was fine clear weather, and 
very hot, with fine S.W. breeze.” This protest of 
the captain tends strongly to confirm the evidence 
of the witness Bodeker, who is the agent of the 
respondent, and who swore that “there had been 
unusually fine weather for some time before the 
second survey.” With respect to the reason given 
by the captain for not making any effort to save the 
cargo, that none of it could be got out without cut- 
ting the ship open, this was not the opinion of the 
surveyors at the time of the first survey, but on the 
contrary, they recommend “steps to be taken to 
save as much of the cargo as possible.” And at the 
trial, Mr. Dodd, the Government Surveyor, said, 
“On the second occasion on which I visited the 
ship I did not think it was possible to save the 
cargo without cutting the ship.” And, “ When I 
saw the Northland first I think she could have 
partly discharged her cargo and come up to Moul- 
mein.” Another of the surveyors, Mr. Carruthers, 
said, “ It was on the second survey that I came to 
the conclusion that the cargo could not be got out 
except by cutting the sllip’s decks.” Before this 
second survey was made, and while it was the 
opinion of the surveyors that steps ought to be 
taken to save the cargo, the assured, the appellants, 
on the lOth June 1867, wrote to the underwriters 
in these terms : “ With regard to the Northland, we 
regret to say that she is a total wreck, and we have 
hereby to give you notice that we shall claim pay- 
ment of the policies we hold against her cargo and 
disbursements.” On the following day, the 11th 
June, another survey took place by the same three 
surveyors who had made the former one, and they 
reported as follows : “ The ship is hogged to a fear- 
ful extent, and broken amidship, the water flowing 
and ebbing in and out and through her as the tide 
rises and falls, and the bow ports under water at 
high tide. We are of opinion it would be impossible 
to save the cargo, which consists of Padouk and 
teak, without cutting the ship’s decks and beams, 
on account of the logs of timber being so severely 

J ’ammed, which is caused by the vessel being so 
earfully hogged and out of shape.” After this 
second survey the captain, on the 14th June, adver- 
tised for sale by public auction the wreck of the 
British ship Northland, together with her cargo of 
timber, in one lot, and on the following day the 
ship and cargo were sold for the sum of 18,000 
rupees. The purchasers immediately after the sale 
proceeded to disdiarge the timber, and succeeded 


j* in obtaining all of it except sixty logs. There were 
two timber porta at the side and one on the deck. 
These were opened, and the timber was got up 
through the hatchway and out of thg ports, but the 
greater part was lifted through the hatchway.. 
The person employed by the purchasers to discharge 
the cargo stated in his evidence that the vessel 
remained in the same position all the time they 
were discharging, and that they found no diffi- 
culty whatever in getting it out. They worked- 
for thirty-five days uninterruptedly, but on the 
thirty-sixth day there was a strong wind, and the 
vessel became a wreck, and thereupon they ceased 
working and left her. Under ordinary circumstances 
the cargo could have been discharged in twenty-one 
days. Upon this evidence the recorder was of opinion 
that there was no total loss, actual or constructive, 
within the terms of cither of the two policies, 
and that even if the assured had a right to abandon, 
there was no sufficient notice of abandonment. 
Upon the argument before their Lordships, the 
Solicitor-General for the respondents very properly 
admitted that the notice of abandonment was in its 
terms sufficient. The case upon which the Recorder 
founded his judgment of the insufficiency of the 
notice was a Nisi Prius case of Parmeter v. Tod~ 
hunter, 1 Camp. 641, in which there having been a 
verbal notice that the ship insured had been cap- 
tured, recaptured, and carried into Grenada, and 
that the underwriters were required to settle as for 
a total loss, and to give directions as to the dispo- 
sition of the ship and cargo, Lord Ellenborough. 
said “ the abandonment must be express and direct, 
and I think the word ‘ abandon ’ should be used to 
render it effectual.” But whatever strictness of 
construction may have been applied to notices of 
abandonment in former times, it never could have 
been absolutely necessary to use the technical word 
“ abandon ; ” any equivalent expressions which in- 
formed the underwriters that it was the intention 
of the assured to give up to them the property in- 
sured upon the ground of its having been totally 
lost, must always have been sufficient. There can 
be no doubt that the letter of the 10th June from 
the assured to the underwriters was a sufficient 
intimation of the intention of the assured to divest 
themselves of the property in the Northland, and to 
vest it in the underwriters, subject, of course, to 
the question of their right to abandon, upon tho 
ground of either an actual or a constructive total 
loss. The respondents confined their answer to tho 
appellants’ case to the denial of there having been 
a total loss of the cargo, and to the objection that 
if there were a total loss the notice of abandonment 
was not given within a reasonable time. What is 
a reasonable time in a case of this description must 
depend upon the particular circumstances of each 
case. On the one hand, the assured is not to delay 
his notice when a total loss occurs, in order to tako 
his chance of doing belter for himself by keeping 
the subject insured, and then when he finds it will 
be more to his advantage to do so, throwing the 
burthen upon the underwriters, while, on the other, 
the underwriters cannot complain of a suspense of 
judgment fairly exercised on the part of the 
assured, to enable him to determine whether the 
circumstances are such as entitle him to abandon. 
In the present case, assuming the loss to be a total 
one, there appears to have been no unreasonable de- 
lay in giving the notice of abandonment. At the 
time of the first survey on the 6th June, there was 
no reason for supposing that the timber would be 
tdtally lost. The surveyors at this time recom- 
mended steps to be taken which they must have 
supposed would have been effectual to save some, at 
least, of the cargo. But at the time when the notice 
was given (as sufficiently appears by the surveyors* 
report of the following day), things bad assumed a . 
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much more serious appearance, so as to justify the 
apprehension that the cargo would be entirely lost. 
Whether the vessel was brought into the condition 
described in the second survey, suddenly, or gradu- 
ally between the 6th and the 10th Juno is not in 
ovidence, but in either case their Lordships think 
that there was no unreasonable delay in giving the 
notice of abandonment, and that supposing there 
was a total loss of the subject insured it would 
entitle the appellant to recover the amount of the 
policies. We arrive then at the question whether 
there was a total loss under the policies. And here 
we must distinguish between the policy on the tim- 
ber, and that upon the disbursements, as different 
considerations are applicable to them. Taking first 
the policy on the timber, does the evidence show that 
the assured were entitled to treat the case as one of 
total loss ? It cannot be contended that at the time of 
the first survey the timber, or at all events some 
part of it, could not have bepn saved ; and if part 
might have been saved, the loss, of course, could 
be only partial. The surveyors were all of opinion 
that endeavours should be made to get the timber 
out of the ship, and at the first survey they did 
not think it would bo necessary to cut the 
decks to effect this object. It was the duty of 
the assured, or of the captain of the Northland 
(to whom everything appears to have been left), 
to take some steps in accordance with the recom- 
mendation of the surveyors to try and save the 
cargo. But towards this object the captain lite- 
rally did nothing. As far as dismantling the ship 
went he acted upon the report of the surveyors, 
and continued this particular work down to the 
10th June, but according to Mx\ Dodd this need not 
have interfered with the discharge of the cargo, for 
although the crew could not have assisted in that 
service, “ by employing extra hands both operations 
might have been conducted together.” The excuse 
uffered by the captain for not attempting to get out 
the timber is that not only at that time of the year 
bad and heavy weather” might be expected, but 
that the weather was actually “ nasty and squally,” 
by which he must be understood to mean that it 
was of such a character as to render it impracticable 
to make even an attempt to get at the timber. But 
his evidence as to the state jof the weather from the 
6th to the 11th Juno, both inclusive, is positively 
contradicted by his own notarial protest, to which 
reference has been already made. It is impossible, 
therefore, to believe that the state of the weather 
prevented even the smallest attempt to save any 
portion of the timber, the weather having been, on 
the contrary, peculiarly favourable for that season 
of the year for at least making the experiment. At 
'the time of the second survey things had materially 
altered for the worse, and from what the surveyors 
call “ the fearful extent” to which the vessel was 
hogged, the timber had become “ so severely 
jammed,” that, in their opinion, it was impossible 
to save it without cutting the decks. Now, assume 
for the moment that the cargo was iiv such a condi- 
tion at this time that it might be regarded as totally 
lost, if previously a portion of it, at least, might 
have been saved by the exertions of the captain 
acting for the assured, and he chose not to make 
the slightest attempt to save it, how can the assured 
recover from the underwriters a loss which was 
made total by their own negligence? This, in 
itself, would be an answer to the claim of a total 
loss upon the policy on the timber. But it is very 
doubtful whether, at the time of the second survey, 
there really was a total loss. It is true that it was 
the opinion of the surveyors that the cargo could 
not be saved without cutting the ship’s decks and 
beams, and the captain said, “ If they had attempted 
to get at the cargo by catting the shi^ with the 
weather they had at the time, he didn’t think they 


would have saved any of tlie ship or cargo.” The 
captain here again makes the state of the weather 
an obstacle to doing what was necessary for saving 
the cargo, but it has been clearly shown that this 
excuse cannot avail him. If there was nothing in 
the state of the weather to prevent the operation of 
cutting open the decks, what reason was there for 
not resorting to it ? When a ship and cargo are in 
peril of being lost, the captain is called upon to act 
for the benefit of all concerned, and he is not at 
liberty to prefer the interests of one of the parties 
to those of another. In this case, his tenderness to 
the ship might have arisen from his being a part- 
owner uninsured, but, at all events, there was no 
reason why she should have been spared if her 
sacrifice were necessary to the safety of her cargo. 
She was a hopeless wreck, and was sold at the auc- 
tion in that character and by that description. Can 
it be said that the captain was doing his duty, 
either to the owners of the cargo or to the under- 
writers, by not opening this wreck in order to 
obtain access to the cargo, by the only mode in 
which it was supposed at this time that it could be 
saved? But even at the period of the second 
survey, if any effort had been made by the captain 
to get at the cargo, some portion of it might have 
been saved without cutting open the decks. He 
states, indeed, in his evidence, that “ he didn’t think 
he could have got out a single log of the cargo 
without destroying the ship, and that if the timber 
ports had been opened she would have filled with 
sand.” But, after the auction, the purchaser, ac- 
cording to the evidence of the person employed by 
him, discharged almost the whole of the cargo 
through the hatchways and out of the ports, with- 
out apparently experiencing any extraordinary diffi- 
culty, except that a longer time was occupied in 
unloading the timber than would have been re- 
quired under ordinary circumstances. Whether 
the timber was taken out of the hatchways with- 
out cutting open the decks is not stated. It is 
said that during the thirty-six days employed on 
the work the weather was unusually fine, but 
this has been abundantly shown to have also 
been the case between the first and second surveys. 
Their Lordships are of opinion that there was 
no time between the grounding of the Northland 
and the sale by auctioti, at which the assured were 
entitled to treat the c^go as having been totally 
lost. They have already adverted to the absence of 
even the smallest attempt on the part of the captain 
after the first survey to save the cargo, and to the 
extreme probability that with the favourable weather 
which occurred afterwards and before the ship was 
hogged to such an extent as that the timber became 
“ severely jammed,” a considerable portion of it 
would have been obtained. This omission of the 
captain to take any steps towards saving the cargo, 
at a time when it was probable that his endeavours 
would be successful, in their Lordships’ judgment, 
precludes the assured from claiming for a total loss 
of the cargo into whatever condition it might have 
been brought afterwards. But even at the time of 
the second survey, as the Northland had then 
become a perfect wreck, there was no reason for 
sparing her, and if the timber could not be got out 
without cutting up the decks, their Lordships think 
that the captain, who is bound where there is 
danger of loss of ship and cargo to act for the 
benefit of all concerned, ought to have treated the 
ship as utterly lost, and to have regarded only the 
interests of the owners of the cargo and of the 
underwriters. As far, therefore, as the judgmrat 
of the Recorder applies to the policy upon the 
cargo, Jheir Lordships are of opinion that he came 
to a right conclusion that the assured wero not 
entitled to recover. With respect to the policy on 
disbursements their Lordships cannot agree with 
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the Becorder’s judgment. The disbursements were 
advances made by the charterer to the captain of 
the Ncrthlandf to he paid out of freight which would 
not be earned except by the arrival of the vessel at 
Madras. There can be no doubt, upon the authority 
of the case of Droege v. Stuart and Simpson (The 
Kamak, 21 L. T. Rep. N. S. 159 ; L. Rep., 2 Priv. Co., 
605), decided by the Judicial Committee on the 
15tn July last, that the sums borrowed by the 
captain from the charterer at the port of loading, to 
be repaid by deductions from the freight, must be 
considered as advances of freight, and that the 
charterer had therefore an insurable interest. The 
possibility of freight being earned by the Northland 
was of course at an end when she was reduced to a 
wreck, and the case became one of total loss. It 
was argued, on the part of the respondents, that the 
captain might have hired another vessel and for- 
warded the timber to its destination, and so have 
earned freight out of which the disbursements might 
have been paid. But even supposing that the ad- 
vances made upon the original freight would attach 
upon the freight thus acquired, the captain is not 
under an absolute obligation to transship a cargo 
when a ship is disabled from pursuing the voyage 
insured, but may exercise his discretion upon the 
subject. And while the ship was unquestionably a 
wreck, and utterly incapable of conveying the 
goods to their destination, and so earning freight, 
the assured gave notice of abandonment to the 
underwriters (which their Lordships have deter- 
mined to be a good notice), and at this time there 
is no doubt there was a total loss of the disburse- 
ments which were to be paid out of freight. Their 
Lordships therefore will recommend to Her Majesty 
that the judgment appealed from be varied so far 
as relates to the policy on disbursements, and that 
it be declared that the appellants are entitled to 
recover on that policy, w’ith so much costs of suit 
as according to the course of the court below he 
would have been entitled to if the judgment had 
been given for him on that policy, and that in 
respect of the other policy the judgment be affirmed, 
and that the cause be remitted to the court below 
in order that a final decree be made in accordance 
with the above declarations. Their Lordships think 
there should be no costs of the appeal on either side. 

Judgment varied. 

Agent for the appellant!^ UpfiH. 

Agents for the respondents, Uptons^ Johnson^ and 
Upton. 

COUBT OF APPEAL IN CHANCERY. 

Reported by Thomas Brooksbank and E. Stewart 
Kochs, Esqrs., Barristcrs-at-liaw. 

Thursday^ Feb. 17. 

(Before Lord J dstice Giffard.) 

Re The Western Life Assurance Society ; 

Ex parte Willetts. 

Winding-up — Amalgamated companies — Official liqui- 
dators— Advisabililg of appointing the same person 
for alL 

The At company having amalgamated with the W. and 
several other companies^ was ordered to be wound-up. 
Claims against the W. Society remaining unpaid, a 
■ creditor obtained an order that that society also should 
he wound-up by the court. Notwithstanding that con- 
flicting claims and interests must arise between the A., 
the W., and the other amalgamated companies, or some 
of them, an order of James, V.C. appointing the 
official liquidator of the A. to be official liquidator 
of the W. was affirmed, on the ground of probable 
saving of expense. 


In aU independent and adverse questions between the 

companies, separate solicitors ought to represent the 

several companies. 

On 17th Sept. 1860 the Albert Life 'Assurance 
and Family Endowment Society, which had under 
various titles carried on business in London since 
the year 1835, was ordered to be wound-up by 
James, V.C., and two gentlemen were duly appointed 
official liquidators for that purpose. That company 
had during its existence formed amalgamations 
with several other companies carrying on life assur- 
ance and kindred business, and amongst these was 
the Western Life Assurance Society, which had 
been at the date of the winding-up of the Albert 
absorbed in that company for several years. Policies 
and liabilities of the Western had been taken over 
by the Albert, and when this latter passed into 
liquidation the claims thence arising were not paid. 
A petition was then presented by a creditor for the 
winding-up of the Western, and the usual order was 
made by James, V.C., who appointed one of the 
gentlemen acting as official liquidator of the Albert 
to be the sole official liquidator of the Western, 

Such an order was opposed by the petitioner who 
had procured the winding-up of the Western, on 
the ground that, as between that company, the 
Albert, and the numerous other companies which 
had been so amalgamated, there would of necessity 
arise a great conflict of interests, and that therefore 
it was not advisable that the same person should act 
as official liquidator for any two of them, and on the 
order being made he now appealed. 

Kay, Q. C. and Waller supported this appeal for 
the reasons stated, which appear more fully from 
the judgment of the Lord Justice. 

Cracknall, for the official liquidator, the Western 
Society. 

Sir Roundell Palmer, Q.C., Eddis, Q.C., and 
Higgins in support of the order, were not called on. 

l^'ry, Q.C. and Solomon for other parties. 

Lord Justice Giffard —I will not trouble you Sir 
11. Palmer. This is an appeal against the appoint- 
mentof aliquidator, the Vice-Chancellor havingexer- 
cised his discretion as to that appointment. 1 have 
listened with a great deal of attention to the reasons 
which have been given why that discretion has not 
been w'ell exercised, but I confess I cannot accede 
to those reasons. In point of fact, if those reasons 
were good for anything, there would be a multitude 
of liquidators appointed for these different com- 
panies to begin with, beyond all doubt. In the next 
place there must be an immense mass of ordinary 
administrative business, irrespective of litigation 
altogether, applying to all these companies and very 
much mixed together, and whatever gentlemen 
make themselves masters of the affairs of the Albert 
Company, must to a great extent, be masters of the 
affairs of all the other companies also. Therefore 
for that reason alone there will be a great saving of 
expense, if the same liquidators are appointed both 
of the Albert and all the other companies. The 
argument is that there are independent and adverse 
questions between the companies interested. That, 
no doubt, is true. But then, first of all it is to be 
observed, that all proceedings are in the names of 
the companies, and not in the names of the liqui- 
dators ; in the next place, the liquidators are officers 
of the court ; in the next place, it is very easy to 
appoint separate solicitors who, in point of fact in 
cases of this sort, would take care of the interest 
in respect of which they are appointed, and, besides 
that, the whole matter is under the direction and 
control of the Vice-Chancellor in Chambers ; and 
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have no doubt whatever that when James, V. C. 
appointed one and the same liquidator he also gave 
directions, and will give such directions, with respect 
to the raising of these particular questions, as will 
enable these separate solicitors who will have been 
appointed, to bring these independent questions 
properly and fairly and completely before the court. 
That being so, 1 have no hesitation whatever in 
afiirming this order, and dismissing this application 
with costs. I may add that if the parties are dis- 
satisfied it cannot be helped, but 1 do not think that 
there will be any ground for dissatisfaction. I 
think there would be great and grave ground for 
dissatisfaction if any other course had been adopted 
than that which the Vice-Chancellor has thought 
fit to adopt. 

Saturday^ Feh. 2G. 

(Before Lord Justice Gipfard.) 

Re Nicholl’s Trusts. 

Practice — Trustee Act 1850, s. 24 — Vestiny order-— 
Surviving trustee — Executors — Refusal hy two execu- 
tors to transfer to person entitled — Third executor 
lunatic. 

There were three executors of the surviving trustee of a 
settlement. One of them was a lunatic. The other 
two., when requested hy the person who was absolutely 
entitled to some shares which were included in the 
settlement to transfer the shares to him refused to do 
so : 

Held, that there was no jurisdiction under sect, 24 
<f the Trustee Act 1860, to make an order vesting the 
shares in the person absolutely entitled to them, but 
that it would be necessary to present a petition entitled 
in lunacy. 

Even if the lunatic executor had been of sound mind, the 
refusal of two of the executors to make the transfer 
would not have given the court jurisdiction under sect. 
24 to make a vesting order. 

This was an application under sect. 24 of the Trus- 
tee Act 1850, for a vesting ordei. That section 
enacts that where any one of the trustees of any 
stock or chose in action shall neglect or refuse to 
transfer such stock, or to receive the dividends or 
income thereof, or to sue for or recover such chose in 
action, according to the directions of the person 
absolutely entitled thereto, for the space of twenty- 
eight days next after a request in writing for that 
purpose shall have been made to him or her by such 
person, it shall be lawful for the Court of Chancery 
to make an order vesting the right to transfer 
such stock, or to receive the dividends or income 
thereof, or to sue for and recover such chose in action, 
in the other trustee or trustees of the said stock or 
chose in action, or in any person or persons whom 
the said court may appoint jointly with such other 
trustee or trustees. 

In the present case some Oxford Canal shares 
were vested in the one surviving trustee upon settle- 
ment, on the trusts of the settlement. He died, 
having by his will appointed three executors. One 
of those 'executors was a lunatic. A request, in 
writing, was made to the other two by the persons 
absolutely beneficially entitled to the shares to 
transfer the shares to them. 

The two executors, for twenty-eight days after- 
wards, refused to make this transfer, and a petition 
in Chancery was presented by the persons benefi- 
cially entitled, awing that the shares might be 
ordered to vest in them. James Y. C., thought that 
sect. 24 of the Act gave him no jurisdiction to make 
the order, but he suggested that the matter should 
be at once mentioned to the Lord Justice. 

Edmund Cutler ,,now mentioned the matter, and 


parte Falmbr; Re Falmbr. [Chaw. 

argued that as at law the two executors, without the 
concurrence of tlie third, could dispose of their tes- 
tator’s personal estate, the vesting order might be 
made under sect. 24 of the Act, without the neces- 
sity of entitling the petition in lunacy, so as to 
bring the matter under those sections of the Act 
which gave a jurisdiction in lunacy. 

Lord Justice Gipfard thought that a petition 
entitled in lunacy must be presented, for, even if 
the third executor had been of sound mind, the re- 
fusal to transfer would not have given the Court of 
Chancery jurisdiction to make the vesting order now 
asked for. 


' Monday, March 28. 

(Before Lord Justice Gipfard.) 

Ex parte Falmbr ; Re Palmer. 

The Bankruptcy Act 1869 (32 33 Viet. c. 71), s$, 

71, 78, 130 — Appeal— Where to be brought — Bank- 
ruptcy commenced before the Act came into operation 
— Proceedings transferred to a County Court — Order 
made by the County Court judge — The Bankruptcy 
Repeal Act 1869 (32 ^ 33 Viet. c. 83), sect. 20 — 
General Rules in Bankruptcy, Jan. 1, 1870, Nos. 143, 
144, 319. 

An adjudication of bankruptcy having been made under 
the B. A. 1861 in a district court of bankruptcy, the 
proceedings in the bankruptcy were, when the B. A. 
1869 came into operation, transferred by an order of 
the Lord Chancellor, made under the authority of that 
Act, to the County Court of the same district. The 
bankrupt applied' to the judge of the County Court 
for his order of discharge, and the judge being of 
opinion that the"^ bankrupt had, within the meaning of 
sent. 159 of the B. A. 1861, incurred debts without 
reasonable or probable ground of expectation oj being 
able to pay them, granted him only a conditional order 
of discharge. The bankrupt presented an appeal to 
I the Court of Appeal in Chancery : 

Held, that the appeal was properly brought to that court, 
and that it was not necessary to appeal in the first 
instance to the Chief Judge in Bankruptcy, as would 
have been the case if the order appealed from had been 
made in a bankruptcy commenced under the B. A. 1869. 

On the 5th Oct. 1869 an adjudication of bank- 
ruptcy was made in the Bankruptcy Court for the 
Manchester District against Thomas Palmer. When 
the Bankruptcy Act 1869 came into operation the 
bankrupt had not obtained his order of discharge. 
Under the powers conferred by that Act the Lord 
Chancellor made an order transferring (inter aliay 
the proceedings in Palmer’s bankruptcy to the 
Manchester County Court. On the 16th Feb. 1870, 
Palmer applied to that court for his order of dis- 
charge, and the judge being of opinion that the 
bankrupt had contracted debts without reasonable 
or probable ground of expectation of being able to 
pay them, within the meaning of sect. 169 of the 
Bankruptcy Act 1861, granted to him only a con- 
ditional order of discharge, the condition being that 
he should out of his income or earnings during the 
next three years pay to his creditors’ assignees, for 
the benefit of the creditors under the bankruptcy, 
the sum of 225/., in three equal instalments of 76/. 
each, The bankrupt appealed against the order, the 
appeal being brought directly to the Court of Appem 
in Chancery. The notice of motion of appeal, dated 
the 17th March 1870, was not served till the 2l8t 
March, more than twenty-one days after the making 
of the order appealed from. 

De Oex, Q. C. and Jordan (of the Common Law 
Bar) opened the appeal. 
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Roxburgh^ Q. C. and C. W. Bardswell, on behalf of 
the respondent, raised a preliminary objection to 
the competency of the appeal, viz., that it ought to 
have been brought in the first instance to the 
Chief J udge in Bankruptcy. The order appealed 
from was one made in pursuance of the Bankruptcy 
Act 1869, and sect. 71 of that Act provides that any 
person aggrieved by any order of a local bankruptcy 
court made in pursuance of that Act may appeal to 
the Chief Judge in Bankruptcy ; and that any order 
made by the chief judge, whether in respect of a 
matter brought before him on appeal or not, shall 
be subject to an appeal to the Court of Appeal in 
Chancery. The appeal also, according to Rule 143 
of the Gereral Rules in Bankruptcy of Jan. 1, 1870, 
ought to have been brought within twenty-one 
days from the order appealed from. Consequently 
this api)eal was too late. 

I)e Gex, Q. C. and Jordan, in support of the com- 
petency of the appeal, urged that sect. 71 of the 
Bankruptcy Act 1869 had no application to bank- 
ruptcy proceedings commenced under the Bank- 
ruptcy Act 1861. They were to be regulated by 
the old practice. This was evident from No. 319 of 
the General Rules of Jan, 1, 1870, as well as from 
sect. 20 of the Bankruptcy Repeal Act 1809, which 
preserved all existing rights under the Bankruptcy 
Act 1861. Moreover, under the Act of 1861 thirty 
days was the time allowed for presenting an appeal 
with regard to an order of discharge, «nd it could 
never have been the intention of the Legislature to 
cut down that time in the case of bankruptcies com- 
menced under the Bankruptcy Act 1861 without any 
express enactment to do so. 

Roxburgh, Q. C. in reply, said that the Bankruptcy 
Act 1861 was altogether repealed by the Bankruptcy 
Repeal Act 1869, except so far as existing rights were 
preserved ; but it was meant that the procedure in 
bankruptcies commenced under the old Act should 
be regulated according to the provisions of the 
Bankruptcy Act 1869. 

Lord Justice Giffard was of opinion that as 
this was a bankruptcy the proceedings in which 
were commenced under the Bankruptcy Act 1861, 
the appeal was properly brought directly to the 
Court of Appeal in Chancery. It was to be ob- 
served in the first place that there was in the lan- 
guage of Rule 319 a manifest distinction made 
between proceedings commenced after the Bank- 
ruptcy Act 1869 came into operation, and those 
which had been commenced before that Act came 
into operation. In the next place, sect. 20 of the 
Bankruptcy Repeal Act 1869 provided that the 
repeal of the Bankruptcy Act 1861 should not in- 
terfere with the prosecution or affect the course of 
any legal proceeding pending in bankruptcy or 
otherwise under any enactment contained in that 
Act, but subject to the provisions of the Bankruptcy 
Act 1869 and the Debtors Act 1869, such proceed- 
ings should be prosecuted as if the repealing Act 
bad not passed. The proceedings under this bank- 
mptcy were in no sense proceedings under the 
Bankruptcy Act 1869, except so far as they had 
under the powers conferred by that Act been trans- 
ferred by the Lord Chancellor’s order to the County 
Court. His Lordship was of opinion that an order 
made by a County Court judge in a bankruptcy 
•commenced under the Act of 1861, and trans- 
fer!^ to him under the provisions of the Act 
of 1869 that he might wind it up, was not an order 
made in pursuance of the Act of 1869 within the 
meaning of sect. 71 of that Act. The appeal was 
therefore properly brought to this court; and 
another reason for so, holding was, that otherwise 
the thirty days within which an appeal in relation 


to an order of discharge might have been brought 
would have been cut down to twenty-one days. 

The arguments on the merits were then heard, 
the result being that the ’appeal was allowed, and 
an unconditional order of discharge granted to the 
bankrupt. 

Solicitor for the appellant, A. D. Smith. 

Solicitors for the respondents, Fawcett, Horne, and 
Hunter. 


Ex parte Wibland ; Be Wibland. 

Bankruptcy — Petitioning creditor's debt — Creditor 
proving his debt under an adjudication, and after 
petitioning for another adjudication against the bank- 
rupt — Tranfer of proceedings from one court to 
ancther — The B. A. 1869, s. 80, c. 3. 

There is no reason whg^ a creditor who has proved his 
debt in an adjudication of bankruptcy against his debtor, 
should not afterwards himself petition for an adjudi- 
cation of bankruptcy against the delitor in respect of 
the same debt. 

The Srd clause of sect. 80 of the B. A. 1869, which 
gives power to the Bondon Court of Bankruptcy, where 
proceedings against the debtor are instituted in more 
courts than one, upon the application of any creditor 
to direct the transfer of such proceedings to the London 
Court of Bankruptcy, or to any local bankrupey court, 
applies to a case where proceedings have been com- 
menced before the Act came into operation, 

Mr. John Frederick Wieland, a banknipt, ap- 
pealed from two orders made by the Chief Judge 
in bankruptcy. The first order appealed from was 
made on the 22nd Feb. 1870, and confirmed an 
adjudication of bankruptcy against Wieland which 
had been made on the petition of the official liqui- 
dator of the National Savings’ Bank Association 
(Limited). This adjudication was objected to on 
the ground that Wieland had been on the 24th Dec. 
1869, adjudicate^'' bankrupt in the County Court 
at Lewes, on his own petition, and that the liqui- 
dator had proved his debt under that adjudication. 
The second order appealed from was made on the 
application of the liquidator on the 1st March 1870, 
and it directed that the bankruptcy in the County 
Court, and all the proceedings thereunder, should 
be transferred to the London Court of Bankruptcy. 

On the 18th March 1869, the liquidator had com- 
menced an action at law against Wieland, to 
recover an alleged debt due from him. This action 
was afterwards referred to arbitration, and the arbi- 
trator, on the Ist Nov. 1869, made his award, and 
thereby found that 7730/. was due to the plaintiff 
from "Wieland, and also the sum of 117/. for costs. 
On the 11th Dec. 1869 another action was com- 
menced against Wieland by a Mr. Scott, who had 
been formerly his family solicitor, to recover 96/. 
due for costs. On the 18th Dec. 1869, Wieland 
executed a bill of sale assigning to his brother all 
his furniture to secure an antecedent debt of 150/. 

This bill of sale was registered on the 22nd Dec. 
1869. On the next day "Wieland, who had formerly 
resided in London, but who had then for some little 
time been living at Brighton, was on his way from 
there to Lewes ; and at Bramber he was arrested at 
the instance of Scott, who, in default of appearance 
by Wieland in Scott’s action, had, on the 
22nd Dec., signed judgment against him for 
the 95/. and costs, and had issued a writ of ca. 
sa. Wieland was lodged under this writ in the 
Lewes gaol, and on the next day, the 24th Dec., he 
presented a petition in forma pauperis in the Lewes 
County Court, for an adjudication of bankruptcy 
against himself, and he was the same day adjudged 
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a bankrupt ; and he was on that day also released 
from custody, Scott having signed a written waiver 
of his right to notice of Wieland’s intention to 
apply for his release. Under this adjudication the 
liquidator proved his debt, and was appointed 
creditors’ assignee. On the 27th Jan. 1870 he pre- 
sented a petition in the London Court of Bankruptcy 
for an adjudication of bankruptcy against Wielaud, 
founding his petition upon the same debt, and 
under this petition the orders already mentioned 
were made by the Chief Judge. 

Robertson Griffiths^ for the appellant, contended 
that as the liquidator had proved his debt under the 
first adjudication, he had elected in favour of that 
proceeding, and his debt . could not afterwards 
support another adjudication. lie also urged that 
the Chief Judge had no jurisdiction to make the 
order transferring the proceedings, inasmuch as sect. 
80, clause 3, of Bankruptcy Act 18G0, applied only 
to proceedings commenced after the Act came into 
operation. He cited 

Ex parte Chambers, 2 Mont. & Ayr. 440. 

Ex parte Diack, Ib. 675. 

Ex parte Flower, 1 Do G. 503. 

De Gex, Q. C. and Ernest Reed, for the liquidator, 
with regard to the first point, contended that proof 
was merely an election to proceed in bankruptcy, 
but not in favour of a particular adjudication. 
Proceedings under one adjudication had often been 
stayed for the purpose of enabing a creditor to pre- 
sent a petition, so as to set aside some transactions 
of the bankrupt which could not be reached under 
an adjudication obtained on his own petition. On 
the second point they urged that sect. 80, clause 3, 
of the Banl^ruptcy Act 1860 gave the Chief Judge 
jurisdiction to make the order transferring the pro- 
ceedings to the London court. They cited 

Ex parte Taylor, 6 De G. M. & G. 7.37 ; 

Ex parte Roberts, 3 De G. F. & J. 747 ; 

Spencer v. Deinctt, L. Itep. 1 Ex. 123 j 18 L. T. 

Bop. N. S. 677. 

Robertson Grijfflihs in reply. 

Lord Justice Giffarij said that there was no 
ground whatever for the appeal. The fact that the 
liquidator had proved his debt under the first adju- 
dication could not prevent him from afterwards him- 
self presenting a petition for adjudication founded on 
the same debt. Ex parte Taijlor was a clear autho- 
rity in favour of what had been done by the Chief 
Judge in the present case. With regard to the 
order transferring the proceedings, his Lordship was 
of opinion that sect. 80, clause 3, of the Bankruptcy 
Act 1869 applied to proceedings commenced before 
the Act came into operation as well as those com- 
menced after it came into operation. The appeal 
must be dismissed with costs. 

Solicitor for the appellant, S. W. Barrow. 

Solicitors for the respondent, Lewis, Munns, Nunn, 
and Longden. 

BOLLS OOITBT. 

Beported by IIbkry Peat, Eaq.. Borristor-at-Law. 

March 12 ancf 17. 

Guest v. Smythe. 

Sah by court-— Confirmation— Purchase by solicitor of 
party interested in the sale— Setting aside sale after 
confirmation. 

In a foreclosure suit an order was made for the sale of 
the property. The property was purchased by a 
solicitor, whose name appeared at the fool of the 
pdrtwulars of sale as one of the persons from whom 
copies (f the particulars and other iiformation might 
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be obtained, and who had acted as solicitor for one 
of the persons interested in the sale. 

The sale was confirmed by the chief clerk : 

field, that, hotwithstanding the confirmation, the pro- 
perty must be resold, being put up at the price at which 
the solicitor purchased, who, if there should be no 
advance, must be held to his purchase. 

Lister v. Lister, 6 Ves. 631, Jollowed. 

Adjourned summons. 

This was an application by persons claiming under 
a mortgagor to set aside a sale by the court on the 
ground that the purchaser had acted as solicitor for 
one of the parties interested in the sale. 

The suit was instituted by Guest, the sub-mort- 
gagee of certain real estate, against the representa- 
tives of one Smythe, the mortgagee who had 
sub-mortgaged the property to Guest, and the 
representatives of one Piddocke, the original mort- 
gagor of the property. The bill prayed for fore- 
closure or sale, and by the decree it was ordered 
that the property should be sold. Before the suit 
came to a hearing the plaintiff died, and the suit 
was revived by his representatives. Certain suits 
were instituted by various creditors for the adminis- 
tration of the estate of Guest, the original plaintiff 
in the present suit, and in one of those suits a Mr. 
Wright had acted as solicitor for the plaintiff. 

The property was, in pursuance of the decree, put 
up for sale in July 1869. The name of Mr. Wright 
appeared at the foot of the particulars of sale as 
one of the solicitors from whom copies and other 
information might be obtained. There was a re- 
served bidding of 5600/. put on the property, and it 
was bouglit by Mr. Wright for the sum of 6100/. 

On the 4th Aug. 1869, the sale was confirmed 
before Mr. Hawkins, the chief clerk. 

The present application to set aside the sale was 
made by the representatives of the original mort- 
gagor, who stated that certain circumstances ren- 
dered the property, wdiich was reversionary, more 
valuable than appeared from the particulars of sale. 

Southgate, Q. C., Speed, and Simmons, for the 
applicants, submitted that Mr. Wright’s position 
as solicitor for parties interested in the sale in- 
capacitated him from becoming a purchaser without 
the leave of the court, and that, therefore, the sale 
ought to be set aside. 

JexscJ, Q. C. and Bagshawe, for Mr. Wright, con- 
tended tliat the sale, having been confirmed, could 
not be set aside unless it was proved to have been 
fraudulent. This was proved by the authorities as 
the confirmation of the master’s report under the 
old practice corresponded to confirmation of the 
sale under the new system. They cited 

M or ice V. The Bishop of Durham, 11 Ves. 57 ; 
White V. Wi/son, 14 Ves. 151 ; 

Re Crew's Estate, 32 L. T. Bep. O. S. 154 j 2<> 
Boav. 187 ; 

Fergus v. Qore, 1 Soh. & Lef. 350. 

Swanston, Q. C. and W, J, Bovill, for the plaintiff, 
contended that the sale, having produced sufficient 
for the payment of the mortgage debt, ought to bo 
upheld. They cited 

Ex parte Lacey, 6 Ves. 625 ; 

Avkstin V, Chambers, 6 CL & Fin. 1. 

liOrd Bouilly : Mr. Southgate, I should like to* 
consider this a little before I dispose of the case 
finally, but 1 will state now what I consider to bo 
the principles affecting cases of this description. ^ I 
should like however, to speak to Mr. Hawkins 
before 1 finally dispose of it. I do not think the 
form of your summons is right, and I am not at all 
whether the form of the summons ought not 
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merely to have been to direct a new sale and nothing 
more, leaving the court to determine what should 
be done afterwards with the case. But I do not 
consider that the confirmation of the sale affects the 
question, unless there has been a great lapse of time 
and acquiescence. I consider the principle which 
governs the question to be that M'hich was laid 
down by Sir John Leach in the case of Grover 
V. Hugell 3 Russ. 428 : The question is this, was it 
the duty of the solicitor to give his aid to the pro- 
curing of the best possible price? That is the ques- 
tion, for if it was his duty to do so, then he could 
not buy. There are various authorities ; there is 
another case of He Bloye's Trust, 1 Mac. & G. 488, 
in which it is expressly laid down that the solicitor 
who conducts the sale cannot become the purchaser 
without giving full explanation to the vendor and 
informing him that he (the solicitor) is to become 
the purchaser on his own account ; and in the course 
of that case Lord Cottenhani refers to what Lord 
Eldon says: “How can a man, who cannot buy 
himself, give another person authority to buy?” 
Therefore, 1 think that the question which I have 
to consider is, first, wiiat was the position of Mr. 
Wright? I should be glad to be sot right if 
1 mistake his position, but, as 1 understand, he 
was the solicitor of certain creditors of the mort- 
gagee and in that character was employed to take 
steps for the purpose of intervening in the suit 
and having some management in the suit, for 
which purpose he obtained an order though not 
until the day after the sale, or a u,.y or two 
after the sale. That, however, was his cha- 
racter ; he therefore wms representing the credi- 
tors in the cause. It was clearly a sale oji behalf 
of mortgagees, and on behalf of the persons inte- 
rested in the mortgage. It was for the purpose of 
all the creditors, therefore, and they were as much 
interested in it being a good sale in order that it 
might be sufficient to pay them as any other perse n, 
and Mr. Wright w’as their solicitor, and only their 
solicitor. Now they could not have appointed a 
person to purchase the property-r-without the leave 
of the court of course I mean ; they could not in 
their character of creditors have appointed a person 
to buy. I understand that Mr. Wright obtained 
leave to intervene on behalf of the creditors. From 
that time I should consider that the creditors were 
parties to the suit, and that when Mr, Wright’s name 
wras added as one of the solicitors for the vendor, he 
was to act on their behalf, and to make the sale as 
effective as it could be for them. Well, that being 
his character, I do not think he was in a situation 
in which he was entitled to buy. The case of 
Grover v. Hugell (sap.) was a very peculiar case. 
A person entered into an agreement for the pur- 
chase of land, formerly part of the glebe of a 
rectory, and which had been sold for the redemp- 
tion of the land tax. He was not bound to com- 
plete the purchase, because it appeared that the 
rector himself had been the actual purchaser in the 
name of the curate. I do not think that the fact of 
it being in the name of the curate was anything. 
What Sir John Leach says is this: “The general 
rule in equity is, that a man cannot place himself in 
a situation in which his interest conflicts with his 
duty. The duty of the rector was to obtain the 
best possible price for the land sold, and his inte- 
rest as purchaser was to pay the least possible 
price for it. It is no answer to say that the super- 
intendence of the commissioners would secure a full 
price. The sale is to be by public auction and 
before two of the commissioners or some per- 
son appointed by ihem, and their approbation of the 
sale is required by the Act. But still the duty of 
the rector was to give his aid to the procuring of 
the best possible price.” I consider that every one 
of those observations applies on the present occa- 
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sion ; it was the duty of Mr. Wright to give all his 
assistance to the obtaining of the best possible price, 
and his name was put upon the list as one of the 
solicitors for that purpose. I do not assent to the 
observation which was made by Mr. Swanston, that’ 
where the name of an hotel keeper is inserted in the 
particulars with reference to the hotel where the 
sale was to take place, that the mere fact of the 
name appearing upon the particulars of sale w'ould 
prevent that person from, buying. When it is stated 
that information is to be obtained from solicitors 
it is assumed that they are the solicitors for the per- 
sons interested in the sale, interested in obtaining 
the highest possible price that can bo obtained for 
the property; and I am of opinion that Mr, 
Wright’s duty \ras, on behalf of the creditors, 
to obtain the highest possible price and to do 
everything for that purpose, and that in that 
situation he was not competent to buy. This 
is my present impression, but I will look fur- 
ther into the matter, ar.d consult Mr. Hawkins, but 
that is the view I take of the case, and that is the 
view taken of the principle by Lord Langdale in 
the case of Greenlaw v. King, 3 Beav. 49, in which 
he points out the principles upon which the ques- 
tion rests. I agree in the observation made by 
jMr. Jessel that it is a question of great importance ; 
it is a question whether o person whose duty it is to 
obtain the highest possible price he can for the pro- 
perty sold can become the purchaser of the property, 
and though there is no evidence upon the subject, 
observe what might in many cases be the effect of 
this, that upon seeing tlic person bid whose name 
appeared as one of the solicitors for the vendors, 
people might suppose that the proirerty was bought 
in, and that it was not an effectual sale. I am, 
therefore, disposed to think that the proper order 
will bo to direct a new sale of the property, but in 
that case it is clear that I ought to give leave to 
amend the summons or to take out another sum- 
mons for that purpose. I am not at all clear that 
Mr. Jessel’s client will not be entitled to be heard 
iipon that point, but 1 will consult Mr. Hawkins 
about it. If the matter is carried further, which is 
very probable as' it is a case cf very considerable 
importance, I will put it in such a form that every 
facility shall be open for anything which you may 
wish to do. 

March 17. — Lord Romilly. — I have spoken to Mr. 
Hawkins about this case, and I am confirmed in the 
decision which I gave the other day. Mr. Hawkins 
tells me that when he was asked to confirm the sale 
his attention was not pointedly called to the fact 
that Mr. Wright, was in fi ct the solicitor of the 
mortgagee’s creditors, who were interested in the 
matter, and that his name was upon the particulars 
of sale ; and Mr. Hawkins tells me that if he had 
known such to be the case he should not have con- 
firmed the sale. 

As to the form of the order, SouthgatCy 
Q. C., referred to Lister v. Lister, G Ves. G3I, a 
suit to set aside a sale, in which Sir William 
Grant says ; “ The rule is a rule of general policy, 
to prevent the possibility of fraud and abuse ; for it 
may not always be possible to know whether the 
property was undersold. I was not aware that the 
Lord Chancellor had laid down a general rule as to 
the terms ; that the property should be set up again 
at the risk of the trustee. It is a very important 
consideration whether that is to bo taken as a 
general rule. If it is, I must adhere to it ; but if it 
turns upon special circumstances, I see no special 
circumstances in this case. These lots must be 
resold, at all events. The only question is, whether 
they shall be put up at the price at which the 
trustees purchased.” On a subsequent day Sir 
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William Grant said that he had mentioned the 
matter to the Lord Chancellor (Lord Eldon), who 
stated that he meant to lay down a general rule, and 
that he understood that it had been so established 
in Lord Thurlow’s time. 

Lord Romilly. — I shall follow that rule exactly. 
The property must be put up at the price at which 
Mr. Wright purchased, and if there is no advance in 
the price he will be held to his purchase. 1 give 
Mr. Wright liberty to bid only in the event of his 
bond Jide ceasing to be solicitor for the creditors or 
any party interested in the sale. 

[This decision has been reversed on appeal to 
Giffard, L.J., a report of whoso judgment we shall 
give shortly.] 

Solicitors for the applicants, Field, Roscoe, Field, 
and Francis. 

Solicitors for other ])artics. Palmer, Eland, and 
^ettles/iip ; Combe and Weinwright. 

V. C. STUART’S COURT. 

Keportctlby Edward Winslow, Esq., narristcr-at-Law. 

March 15 and 10. 

Richards v. French. 

Solicitor find client — Brother-in-law and sister-in-law — 
Confidential relationship-r-Assignments in favour of 
solicitor — Bill to set aside dismissed. 

In order to bring a case within the rule that a solicitor 
can receive no gift or reward from his client, there 
must be clear and unequivocal evidence of the relation- 
ship between the parties, that advantage was taken of 
that relationship, and that ichat was given was a 
reward to the solicitor for his services. 

Where, therefore, a bill was filed bg the legal personal 
representative of a lady to set aside certain deeds 
executed bij her in favour of her brother-in-law (a soli- 
citor\ and it appeared that he had never done or 
charged for anything in the course of the transactions 
as her solicitor ; that he had, when necessary, resorted 
to other professional advice on her behalf, and that he 
had exercised no undue injluence over her : 

Held, that the relationship between the parties was not 
sufficient to invalidate the deeds, and that the bill 
must be dismissed with costs. 

This bill was filed for the purpose of setting aside 
certain indentures executed by and between a Miss 
Elizabeth Harrison and the defendant, a solicitor, 
under these circumstances. 

John Harrison, the elder, by his will, dated 30th 
June 1834, left the whole of his residuary real and 
personal estate to trustees upon trust to sell and 
convert the same, and to invest the proceeds thereof, 
and, after payment thereout of a certain annuity, to 
divide the residue equally between all of his chil- 
dren who, being sons, should attain the age of 
twenty-one, or who, being daughters, should attain 
that age or marry under it ; and the testator di- 
rected that the share of each daughter should be 
held by his trustees upon trust for such daughter 
during her life, for her separate use, without power 
of anticipation, and after her death for her children, 
as therein mentioned, and in default of children, 
then as she should by will appoint, and, until sale, 
the rents and' profits were to go in the same manner 
as was directed with regard to the proceeds of sale 
and conversion. 

John Harrison the elder died in Dec. 1867, leaving 
four children, viz., John Harrison the younger, who 
acted as executor under the will, William Harrison, 
Mary Harrison, and Elizabeth Harrison, all of whom 
attained the age of twenty-one. *• 

After the death of the testator his family lived 
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together until 1854, when John Harrison the younger 
left them and married. In April, 1854 the defendant 
married Mary Harrison. At the time of the mar- 
riage the defendant was practising as a solicitor 
at Stamford, but as his wife did not wish to be 
entirely separated from her family it was arranged 
that she and her husband should spend half the 
year at her brother’s and sister's house in London 
and that they in return should spend the other half 
at the defendant’s house at Stamford. This arrange- 
ment was continued until Aug. 185U, when William 
Harrison dying the house in London was given up, 
and Elizabeth Harrison went to reside altogether 
at the defendant’s house at Stamford, paying her 
share towards the household expenses. 

In 18GI John Harrison, the j'ounger, died. It 
appeared that although he had acted as trustee of 
his father’s will up to the time of his death, he 
had never sold the residuary real estate, or ren- 
dered any accounts to his sisters of their share of 
the property, but had merely paid to them from 
time to time money on account. He had, however, 
settled all accounts in respect of his sister Mary 
Harrison’s share, up to the time of her marriage ; 
but subsequently his payments fell considerably 
into arrear ; those which were made were (subject to 
a few trifling deductions) always handed over to the 
defendant by his wife. At the time of his death 
the arrears of the income accruing on his sisters’ 
shares of the property, amounted, as to the defen- 
dant’s wife’s share, to 2051/. 17s. Gd., and as to Miss 
Harrison’s share, to 2473/. 2s. 8d. 

The defendant’s wife died in April 1862. By her 
will, dated in Sept. 1861, she gave all the property 
under her marriage settlement and father’s will, 
which she was entitled to dispose of to trustees 
(whom she also aiipointed her executors) upon trust, 
after payment of three legacies of 500/., for Miss 
Harrison absolutely. The above-mentioned arrears 
of income not having been paid to the testatrix 
during her lifetime, passed by her will to her sister, 
Miss Harrison, but it appeared that it was the wish 
of the testatrix that the amount of such arrears 
should be paid to the defendant, and that Miss 
Harrison was aware of this wish, and was desirous 
of giving effect to it. One of the executors of the 
testatrix’s will having died, and the other having 
refused to act. Miss Ilarrison determined to take 
out letters of administration to the estate ; and for 
that purpose was, at her own request, introduced by 
the defendant to a proctor, who had been employed 
by the defendant on previous occasions, and who 
undertook the business of obtaining the grant of 
administration. 

The personal estate was sworn under 12,000/., and 
it became necessary to procure two sureties to an 
administration bond of 24,000/. At this time an 
agreement was made between the defendant and 
Miss Harrison,^ whereby 4he defendant undertook 
the risk of bein' one of the sureties of this bond, 
and also to find a co-surety ; Miss Harrison, on her 
part, agreeing to carry out the wishes of her sister 
(the defendant’s wife) with reference to the sum of 
2051/. 17s. Gd. This agreement, which was reduced 
into writing by the defendant, and signed by him 
and also by Miss Harrison, was dated the I2th June 
1862, and Miss Harrison thereby agreed to invest 
three several sums of 500/. Consols each, to provide 
for the contingent legacies given by will of defen- 
dant’s wife, and also that the defendant should be 
entitled to receive and should receive accordingly, 
the debt composing the balance of the divi- 
dends and proceeds due from John Harrison 
the younger, and arising from the estate of John 
Harrison the elder, from 25th April 1854 to 
Ist April 1862, to the defendant’s wife, agreeably to 
her intention and wish. ... And in consideration 
thereof the defendant agreed to join in the bond for 
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24,000/. to be givea-by Miss Harrison on her taking 
out letters of adiAinistration to the effects of the 
defendant’s wife with her will annexed, and the 
defendant further agreed to procure a second surety 
to join in the said bond, to the satisfaction of the 
Court of Probate.” Before signing this agreement 
Miss Harrison had no independent advice, but (as 
alleged by the defendant) she thoroughly understood 
what she was doing. Eleanor Harrison, as the per- 
sonal representative of her husband (the trustee), 
not wishing to pay over the said sums of 2051/. 17s. Gd. 
and 2473/. 2s. 8</. (4525/. 0s.^2c/.) to Miss Harrison, in 
cash, an agreement was made between these parties, 
dated 14th May 1863, whereby a share (one third) 
of certain leaseholds to which Eleanor Harrison as 
such personal representative, was entitled, should 
be sold to Miss Harrison for 4190/., which sum was 
to be set-off pro tanto against the 4525/. Os. 2d. This 
w'as carried out, and the balance (335/. Os. 2d.') was 
paid the same day to Miss Harrison. 

Contemporaneously with this agreement, and as 
part of one and the same arrangement, by an agree- 
ment bearing even date, and made between Miss 
Harrison of the one part and the defendant of the 
other part, after reciting (among other things) the 
above-mentioned agreements, and the amounts due 
from the estate of John Harrison tlic younger, in 
respect of the said arrears of income, Miss Harrison 
agreed to assign half of the one-third, so that the 
same one- third might be held by Miss Harrison and 
the defendant, as tenants in common, in the propor- 
tions therein mentioned, and the dcfcjdant also 
thereby, agreed to allow Miss Harrison, to retain out 
of the 2051/. I7s. 6</., one-half part of the amount 
paid or allowed to Eleanor Harrison as the price of 
the said one-third, but that Miss Harrison should 
not require, the defendant to contribute any sura 
to the purchase aforesaid, beyond the sum of 
2051/. 17s. Qd. This transaction was completed by 
two indentures of assignment, dated the 2nd July, 
1863, and made between Miss Harrison of the one 
part and the defendant of the other part, each of 
them being expressed to be made in consideration 
of the defendant having, at the request of Miss 
Harrison, joined in a bond for 24,000/., given by 
her on her taking out letters of administration to 
the effects of the defendant’s wife, and having pro- 
cured another surety to join in the said bond. 

These deeds were prepared by the defendant’s 
conveyancing counsel on verbal instructions given 
by the defendant (but as he alleged with the full 
consent of Miss Harrison), and were explained to 
her before execution by a Mr. Eraser, a solicitor, 
who it appeared had acted as the defendant’s London 
agent on some occasions when he practised in the 
country ; but the defendant stated that though this 
was the case, yet it was at Miss Harrison’s special 
request that Mr. Eraser acted for her in this, as he 
had done in the year 1866, and that Mr. Eraser was 
considered by her to be, and in fact was, her solicitor 
both on this and on a subsequent occasion. 

In Feb. 1863, the defendant and Miss Harrison 
entered into an agreement for the purchase of the 
lease of a house at Tulse-hill. It was arranged that 
the purchase-money (2500/.) should be paid in equal 
shareSy and the property be so conveyed as to go 
to the use of the defendant and Miss Harrison 
during their joint lives, and after the death of either 
of them to the survivor during his or her life, and 
subsequent thereto to the defendant and Miss 
Harrison absolutely in equal shares as tenants in 
common. 

At the time of the purchase. Miss Harrison was 
forty-five, and the defendant sixty-two, and it ap- 
peared that the counsel who prepared the draft con- 
veyance introduced a clause into it to the effect 
that the property was to vest solely in the defendant 
in the event of Miss Harrison’s marrying. The 
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defendant and Miss Harrison, however, being 
desirous (as was alleged) that there should be an 
entire equality as regarded both of them in the 
provisions, signed a memorandum to the effect that 
they desired that the clause should attach equally 
to the event of the defendant’s marrying again, and 
the draft was altered accordingly. 

It was alleged by the plaintiff that Miss Harrison 
was in a very weak state of health, and that her 
life in fact was uninsurable at the time of this 
transaction. This, however was denied by the 
defendant. 

Miss Harrison died in April 1865. 

The plaintiff, who was her legal personal repre- 
sentative, filed this bill in pursuance of an order of 
the Lords Justices to that effect, praying that it 
might be declared that the agreements of the 1 2th 
June 1862, and 14th May 1863, and the two inden- 
tures of the 2nd July 1863 were fraudulent and 
void as against Miss Harrison, and that the same 
might be delivered up (p be cancelled, and that it 
might be declared that the assignment of the house 
at Tulse-hill was procured to be made by the fraud 
and undue influence of the defendant, and that ho 
might be declared a trustee of a moiety thereof, 
with consequential relief. 

The grounds on which the deeds were sought to 
be set aside were, that the defendant had acted as 
Miss Harrison’s solicitor in the transactions in 
question ; that he had taken an improper advantage 
of the relationship towards her, and had otherwise 
exercised over her an undue influence. 

The evidence on both sides was very voluminoua 
and conflicting. That on the i3art of the defendant 
was to the effect that he had not acted in the trans- 
actions as Miss Harrison’s solicitor, but simply in 
his capacity of brother-in-law. That he hud never 
made out any bills of costs, or charged for his 
services, and that on all occasions when it had been 
necessary other professional advice and assistance 
had been called in. That Miss Harrison, up to the 
time of her death, had always treated the trans- 
actions as binding on her in every way, and that on 
nearly every quarter-day a settlement of account 
was come to betwe'en her and the defendant. 

Greene^ Q. C., Hardy^ Q. C., and Hemminq^ for the 
plaintiff, contended that the relationship of solicitor 
and client subsisted between the defendant and 
Miss Harrison at the time of the transactions in 
question. The defendant had taken advantage of 
his position to induce her to execute the deeds, and 
that being so no subsequent acquiescence on her 
part could avail anything : ( Wood v. Downes^ 18 
Ves. 120.) At all events, 'the onus of proving, by 
independent testimony, that she was fully aware of 
the nature of the transactions, and that no advan- 
tage was taken, devolved upon the defendant ; 

Rhodes V. Bate, L. Eep. 1 Ch. App. 252 ; 13 L. T. 

Rep. N. S. 778 ; * 

O’Brien v. Lewis, 4 Giff. 221 j 
Oibson V. Jeyes, 6 Vos. 266 j 
Walker v. Smith, 29 Beav. 394. 

She was under no special obligation to the defen- 
dant, and there was nothing to prove that she was 
conscious of any such feeling. In fact, the deeds 
themselves went to show that the transaction wm 
strictly regarded as one of bargain and sale, and it 
was not open to the defendant to contend for a 
different consideration than -the one. expressed : 
Tomson v. Judge, 3 Drew, 306 ; 

Oibson V. RtumU , 2 T. A C. 0. C. 104. 

It could not be said that the defendant incurred any 
substantial risk by becoming surety on the admin- 
istration bond ; the utmost he could be called upon 
to pay was 15,000/., and on a mere pretence that he 
was liable for that sum, he got the benefit of more 
than 2000/. The relationship between the parties 
was in itself sufficient to invalidate the transac- 
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tions : (^Denl v. Bennett^ 4 & Cr. 269) ; but it 

niras an additional element in the plaintiff’s case 
that Miss Harrison was in a weak state of health, 
and that the management of her affairs was left 
almost entirely to the defendant. As to the fact of the 
defendant’s calling in other professional adrice on 
different occasions, it amounted to nothing, for the 
gentleman so employed was his own friend, and, of 
course, might reasonably be expected to arrange 
matters with a regard to his interest. Upon the 
whole case, taking into consideration the relation- 
ship of the parties, the inference that improper ad- 
vantage had been taken, and undue iniluence exer- 
cised by the defendant, and the absence of any evi- 
dence on his part to rebut that inference, the 
plaintiff was fully entitled to a decree in the terms 
of the prayer of his bill. 

Dickinson, Q. C. and B. JB. Rogers, for the defen- 
dant, were not called upon. 

t 

The Vice-Chancellor. — The object of this suit 
is .to set aside two transactions by which the 
defendant has obtained a benefit to himself, pur- 
porting to be conferred on him by Miss Elizabeth 
Harrison, his sister-in-law. The relief is sought on 
the ground that the defendant is a solicitor ; that 
he acted as such, and lived on terms of great inti- 
macy with Miss Harrison during the transaction in 
question; and that the relationship which subsisted 
between the parties, if it did not amount to incapaci- 
tating him from taking the gift or bounty, at any 
rate cast upon him the duty of showing that there 
was no pressure or undue advantage exercised by 
him upon his sister-in-law. In Montesquieu v. 
Sftmfgs, 18 Ves. 312, Lord lildon, in stating the law 
on the subject, says, “The courts have wisely 
established the principle that an attorney shall not 
take from his client a gift or reward while standing 
in that relation, the connection between them sub- 
sisting with the influence attending it, though the 
transaction may be as right as was ever carried 
on.” Lord Eldon clearly thought that the right- 
eousness of the transaction di<) not remove the 
infirmity inherent in the relation of the parties to 
each other, and ho goes on to show that the same 
rule applies to cases of guardian and ward, medical 
man and patient, and others which he mentioned. 
But in order to bring the case within this principle, 
there must be clear and unequivocal evidence 
of the facts of the relationship, of circum- 
stances showing that an advantage w'as taken 
of that position, and that what was given to 
the solicitor was given as a reward for his ser- 
vices. Lord Eldon, in pointing out how necessary 
it is to look at all the surrounding circumstances, 
says, at page 308 of the report I have just 
referred to, “ Cases of this description, more than 
any other, impose upon the court the direct duty 
of giving the most accurate attention to the real 
circumstances, the relief being required sometimes 
upon misconduct and fraud, bearing particularly 
hard upon moral character ; in other circumstances 
not upon such grounds, but on that degree of negli- 
gence in the performance of duty which is suffi- 
cient to defeat transactions arising out of that 
negligence.” The facts of the present case 
are very peculiar. The defendant by an agree- 
ment entered into between him and Miss Har- 
rison, in June 1862, and which agreement was 
afterwards embodied in several deeds, acquired a 
right to certain property which, but for an acci- 
dent would have sooner passed into his own posses- | 
sioh. As to the question whether it was a bounty 
or reward for his services, it was not a bounty 
except BO far as this, that Miss Harrison was no^ 
lK>und to give the property up to him. The rela- 
tionship between Miss Hiurison and him was no > 
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f doubt a delicate one. They both lived in the same 
house, and had done so during the life of the defen- 
dant’s wife. But it is impossible, on the evidence 
in the case to say that the defendant acted as Miss 
Harrison’s professional adviser. Ho gave his advice 
more in the character of her brother-in-law. lie 
never did anything, and never charged for anything 
as her attorney, or solicitor, though he was an 
attorney, and When it was necessary to resort to 
professional advice for her, he called in the inter- 
vention of another professional man, a Mr. Fraser. 
As to that it has been contended that Miss Harrison 
only knew that gentleman through the defendant, that 
he was the defendant’s friend, and was introduced 
by the defendant for Ms own purposes. The evi- 
dence, however, and the comments of the plaintiff’s 
counsel upon it, have entirely failed to support any 
such contention, or to prove that in these trans- 
actions any improper or undue influence was exer- 
cised by the defendant on Miss Harrison, or that 
anything was done by him to interfere with the un- 
fettered action of Mr. Fraser as her i)rofessional 
adviser. Another peculiarity is with respect to the 
deeds themselves. They state nothing of any 
bounty, or any moral obligation on the i)art of Miss 
Harrison, or of the motive for her execution of 
them ; they show that the defendant had executed 
an administration bond for 24,000/., as surety for 
Miss Harrison, who was her sister’s legal personal 
representative; and that in consideration of the 
liability so incurred by him she consented to give 
up to him the property in question. But that pro- 
perty represented considerable arrears of his late 
wife’s income due to her in respect of funds settled 
to her separate use. Those arrears would have been 
long before in the defendant’s hands, had not the 
conduct of Miss Harrison’s brother prevented their 
being paid to her in her lifetime. That pro- 
I>erty, however, the defendant’s wife had told 
him he should have after her death, and it was per- 
fectly natural on the part of her sister to say that 
the property should go as it Avould have done but 
for their brother’s misconduct. The evidence shows 
that it was a natural and spontaneous act on the 
part of Miss Harrison ; but, even if it were done 
partly in consideration of the defendant’s liability 
as her surety, the double motive is not inconsistent 
with probability and reason. Then, again, it is of 
great importance to observe that the defendant did 
nothing secretly — indeed, from the very nature of 
the case, and the character of the property, there 
could be no concealment in the transactions. The 
case, therefore, of Dent v. Bennett (^sup."), which has 
been referred to in the argument, has no application 
to the present, for there Lord Cottenham set aside 
a gift by a patient to his medical man, not only on 
account of the relation between the parties, but on 
the grounds of improper concealment of the circum- 
stances under which the 'gift had been made. As 
to the transaction relating to the house in Tulse- 
hill, I see no reason why the defendant and Miss 
Harrison should not have entered into a joint pur- 
chase. It was arranged between them that the sur- 
vivor should enjoy the use of the house for his or her 
life, and it has been contended that as Miss Harrison 
was, at the time, in an infirm state of health, an 
improper advantage was taken by this mode of con- 
veyance. Miss Harrison, however, appears to have 
been very well able to take care of her own in- 
terests, for, during the preparation of the convey- 
ance, when it was suggested that a clause should to 
introduced to the effect that if she mamed she 
should cease to have the right of using this honse, 
a memorandum was signed at her request b;^ the 
defendant and herself, stating that they wished 
the clause equally to apply to the event of the 
defendant’s marrying again. The draft conveyance 
was altered accordingly. This, coupled with the > 
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fact that Miss Harrison was in the habit of exam- 
ining her accounts and settling her affairs regularly 
every three months, conveys the impression that 
this lady was a i)er8on of acute and business-like 
habits, and renders it highly improbable that any 
advantage could have been taken of her. ^ The evi- 
dence certainly goes to prove that she was in a weak 
state of health at the time of the transaction, but 
opposed to this is the fact that the defendant was 
seventeen years her senior. Upon the whole case, 
therefore, looking at the subject-matter of the 
transactions, the relation between the parties, and 
all other circumstances, I am of opinion that no un- 
due influence has been exercised by the defendant 
upon his sister-in-law ; and that the relationship 
which subsisted between them was in no wise such 
as to invalidate the transaction in question. The 
plaintiff, as the legal personal representative of 
Miss Harrison, has only done his duty in filing the 
bill in this suit ; but it must, nevertheless, be dis- 
missed, with costs. 

Solicitors for the plaintiff, Terrel and Chamberlain. 
Solicitors for the defendant, Cree and Last. 

V. 0. JAMES’S COURT. 

Reported by the Hon. Robert Butler. Bai-rister-at-Law. 

Wednesdai/, March 2. 

Attorney- General v. The Mayor, Aldermen, 
AND Burgesses of the Borough of Leeds. 

Nuisance — Local Act — Power under^ limited by public 
Act — Convenience of viafority-^lnjunction. 

A corporation, under the powers conferred upon them by 
a local Act, constructed sewers having their outjctll 
into a river, whereby a nuisance was a'eated, and the 
persons living in the neighbourhood of the river below 
the town thereby injured: 

Held, that the general sections of the Towns Improve- 
ment Act relating to nuisances must be considered as 
incorporated with the local Act, and that therefore an 
injunction must be granted to restrain the corporation 
from exercising their powers in such a manner as to 
create a nuisance. 

Where it is shown that the granting of an injunction 
would be injurious to a greater number of persons than 
the refusing it : 

Held, that the court will not interfere with the disa'etion 
of the Attorney- General as to the convenience or in- 
convenience of the parties. 

This was an information filed at the relation of 
persons residing by the banks of the river Aire, 
below Leeds, against the mayor, aldermen, and 
burgesses of Leeds, for the purpose of restraining 
the defendants from polluting the river Aire by 
causing the sewage of the town to be discharged 
into that river before it had been sufficiently 
purified. 

In 1848 an Act of Parliament was obtained by 
the corporation, called the Leeds Improvement 
Amendment Act (11 & 12 Viet. c. 11), by the 3rd 
section of which Act it was provided that such of 
the clauses of the Towns Improvement Clauses 
Act 1847, as related to the making and maintaining 
the public sewers, and to the drainage of houses, 
shall be incoiporated with this Act, and such 
clauses, except so far as they, or any of them, are 
inconsistent with the provisions of this Act, or are 
expressly varied or excepted by this Act shall form 
part thereof.’* 

The 6th and 7th sections were as follow : 

6. And be it enacted that the several townships of Leeds, 
Hunslet, and Holbech, in the borough of Leeds, shall be 
one drainage district, and it shall be lawful for the council 
to construct one main trunk and other sewer or sewers. 
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AND Burgesses op Leeds. [V.C. J. 

* 

sufficiently capacious to receive the foul and drainage water 
and filth of all the said three townships, and to convoy the 
same into the river Aire. 

7. And be it enacted that it shall be lawful for the 
council to unite the several other townships within the 
borough, or so much and such parts thereof respectively, 
as the council shall think fit, into one or more drainage 
district or districts, aud to construct one or more main 
trunk or other sewer or sewers, for the purpose of receiving 
the foul and drainage water ana filth of each such district. 

Under the powers conferred by this Act, the cor- 
poration constructed sewers having their outfall 
into the river Aire, and they were still constructing 
more sewers having their outfall into the same 
river, the effect of which was to make the river no 
better than an open sewer. 

The defendants did not deny that there was a 
nuisance, but contended that they were acting within 
the powers conferred on them by the 6th and 7th 
sections of the Leeds Improvement Amendment 
Act. 

Sir Eoundell Palmer, Q. C., H. E. Kay, Q. C., and 
C. Hall appeared for the information. 

G. Jessell, Q. C., E. Fry, Q. C., Graham Hastings, 
and S. Tennant were for the defendants. 

On behalf of the information it was contended 
that these sections must be read in connection with 
the Towns Improvement Clauses Act 1847, the 24th 
section of which provides that sewers shall be made, 

but so that the same shall in no case become a 
nuisance.” And the 107th section provides as 
follows ; 

Nothing in this Act contained shall be construed to 
render lawful any act or omission on the part of any person 
which is, or but for this Act would bo deemed to be, a 
nuisance at common law, nor to exempt any person guilty 
of nuisance at common law, from prosecution or action 
in respect thereof according to the forms of proceeding at 
common law, nor from the consequences of being convicted 
thereof. 

For the defendants it was contended that the 
express powers given by the Gth section of the Leeds 
Improvement Amendment Act was not limited by 
the general provisions of the Towns Improvement 
Act. The 107th section of which latter Act not 
being one includea under the sub-heading, “ With 
respect to the making of sewers,” was not incorpo- 
rated in the private Act by the 3rd section of which 
it is enacted that ‘‘ such of the clauses in the Towns 
Improvement Clauses Act 1847 as relate to the 
making and maintaining the public sewers, and to 
the drainage of houses shall be incorporated with 
this Act, and such clauses, except so far as they or 
any of them are inconsistent with the provision of 
this Act, or are expressly varied or excepted by this 
Act, shall form part thereof.” 

It was further contended that the provisions 
contained in the 24th section of the Act of 

1847, that sewers were in no case to become 

a nuisance were inconsistent with the powers 
conferred by the Gth section of the Act of 

1848, and were, therefore, not incorporated in it. 

And when a public body was empowered by 
Parliament to carry out certain works, every- 
thing incident to those works, even to the extent 
of creating a nuisance, was authorised unless there 
are special words to restrain them : and that 
there would be greater injury caused to the 

public health if the injunction was granted than 
if it was refused; if it was granted, the present 
sewer arrangements in the town would have to be 
stopped, which would be most injurious to the health, 
of the inhabitants of the borough, the population of 
which was about 250,000, whereas the only persons 
injured by the present arrangements were a few per- 
sons who lived on the banks of the river.. The 
court ought, therefore, to have regard to the balance 
of convenience or inconvenience, and not to en- 
danger the health of so large a population as that of 
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the town of Leeds for the sake of affording relief to 
the few persons who at present may suffer incon 
venience from the alleged nuisance. 

On behalf of the information, evidence was given 
of certain resolutions passed at a public meeting 
held in Leeds on the 27th Aug. 1869, at which the 
principal residents and proprietors of lands in the 
district through which the river Aire flowed were 
present, and at which meeting it was resolved, 
“ That the pollution of the river Aire below Leeds, 
occasioned by the discharge of offensive matter 
from the sewage works of the Leeds corporation, 
has recently increased so rapidly, and has now 
become so serious, that the health of the inhabitants 
throughout the valley is seriously affected, and 
during the summer months it is unsafe to reside on 
its banks ; and that the water itself has become so 
impure as to bo totally unfit for cattle and destruc- 
tive to fish.” 

The following cases werd cited in the course of 
argument by counsel. 

Cator V. Lewisham Board of lybr/cs, 5 B. & S. 115 j 
20 L. T. Rep. N. S. 235 ; 

The Attorney • General v. Tlte Corporation of 
Halifax, 21 L. T. Rep. N. S. 52 ; L. Rep. 5 Ch. 
115 ; 

Hammersmith liaihvay v. Brand, L. Rop. 4 H. L. 
171 ; 21 L. T. Rep. N. S. 238 ; 

Bolton V. Crowther, 2 B. & C. 703 ; 

Attorney-Qcneraly. Metropolitan Board of WorJes, 
1 H. & M. 298 ; 

Reff. V. Pease, 4 B. & Ad. 30 ; 

Attorney-General v. Council of Borough of Bir- 

' mingham, 4 K & J. 528. 

The Vice-Chancellor, without hearing a reply, 
said ; — I am of opinion that the case raised by the 
information is fully made out. It was scarcely 
denied by the defendants that a nuisance of a most 
offensive description, and one dangerous to health 
had been produced by the drainage operations of 
the defendants, who seem to have been under the 
same delusion as the corporations of several other 
large towns in England in supposing that the sewage 
of a large town could be turned into a river with- 
out thereby producing a nuisance. The resolution 
passed at the meeting held on the 27th Aug. 1869, 
at which the residents and proprietors of land in 
the neighbourhood of the river were present, was 
supported by the direct testimony of persons whose 
health had suffered in consequence of the unwhole- 
some state of the river. The existence of this 
nuisance having been fully proved, the question 
then arises as to whether the corporation of Leeds 
had obtained by their Act of 1848 the privilege of 
draining into the river Aire, without regard to any 
nuisance which might be produced thereby, a privi- 
lege which, as far as I am aware, has not been 
granted to any town in England. It has been con- 
tended that the provisions of an Act of Parliament 
must be strictly interpreted, and that being so inter- 
preted, the Special Act of 1848 enabled the corpo- 
ration to drain all the sewage of the borough into 
the river, and that the sections in the Towns Im- 
provement Act, which provide against the creation 
of a common law nuisance, were not incorporated in 
the private Act of 1848, else it would render the 
Cth section of that Act nugatory. The Act of 1848 
must, however, be considered as emanating from 
the corporation of Leeds, and one which they had 
persuaded Parliament to sanction, its provisions must 
therefore to some extent be construed strictly 
against them. I am, therefore, of opinion that the 
powers given by the special Act were given subject 
to the general provisions contained in the 24th and 
107th sections of the general Act ; nor by adopting 
this construction do I render nugatory and in- 
operative the permission given to the corporation to 


drain into the river Aire. The probability is that 
by that clause the Legislature merely intended to 
adopt the plans of the board for drainage, and to 
dispense with the provisions of the public Act, so 
far as they related to the submitting of their plans 
to the inspector and finally obtaining his sanction. 
The plan of emptying the sewage of the town into 
the river Aire, suggested by the corporation, was 
sanctioned by the Legislature ; but it is too much to 
say that, because this sanction has been obtained, 
the sewage is therefore to bo allowed to be poured 
into the river wholly irrespective of, and uncon- 
trolled by, any considerations of nuisance to the 
inhabitants. If the Legislature had intended any- 
thing so monstrous, they should have expressed it 
distinctly. It has also been urged upon me that 
the Attorney- General is bound to consider the 
health of a populous town before that of a few 
persons residing on the banks of the river ; that, 
although in the case of a private right which an 
individual seeks to have protected against an 
infraction of the law, the question would 
merely be, had he those rights? yet, when the 
question was one which arose between two 
portions of the community the convenience of the 
one may be set-off against the inconvenience suffered 
by the other, especially when the former are a much 
more numerous body than the latter. I do not 
think that I can interfere with the discretion of the 
Attorney-General when he sanctions an information 
to restrain a clear wrong. I do not think much 
weight can be attached to the argument as to the 
danger which may arise from the restraining of this 
nuisance. Means will be found of dealing with this 
sewage in a way which will not be prejudicial to the 
health of the inhabitants ; but at the same time I 
will give them a reasonable time, as has been done 
in other cases, to make the necessary arrangements, 
and, if the corporation are making bond fide efforts 
to abate the nuisance, this time may be hereafter 
extended. The injunction will be in the same terms 
as that granted in July last against the corporation 
of Halifax — viz., an immediate injunction against 
opening any further communications with the ex- 
isting outfall, and an injunction from and after the 
last day of the session 1871 (so as to give the de- 
fendants time to apply to Parliament for the neces- 
sary powers to enable them to purify and deodorise 
the sewage) against pouring out sewage by the 
present outfalls in an unpurified state. 

Solicitors for the information, Patterson, Snow, and 
Burney, agents for Dibb and Co., Leeds. 

Solicitors for defendants, Wright and Venn, agents 
for C. A, Curwood, Leeds. 


(iTommon ILaU) Qtonxtis* 

COURT OF aUEEN’S BENCH. 

Reported by T. W. Sauhobbs and J. Suobtt, Esqrs., 
Barristers-at-liaw. 

Monday, Feb. 14. 

Berry (app.) v. Henderson (resp.). 

Sale of poisons Aledicine"— -Person to whom sold or 
dehvered-^Pharmacy Act 1868 (31 32 I ict. c. 121, 

«. 17). 

Sect* 17 of the Pharmacy Act 1868 (31 32 

c. 121) enacts that *^it shall be unlawful to sell any 
poison unless the box, vessel, ^c., in which it ts con- 
tained be distinctly labelled with the name oj the artime 
and the word * poison f and with the name and address 
of the sdler of the poison ; and it shall be unlawful to 
sell any poison mentioned in the first part of schsdule 
A* to the Act , to any person unknown to the . 
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seUer^ unless introduced by some person known to the 
seller;'* but none of the provisions of the section are to 
apply to “ any medicine supplied by a legally qualified 
apothecary to his patient^ nor apply to any article 
when forming part of the ingredients of any medicine 
dispensed by a person registered under this Act ; pro- 
vided such medicine be labelled in manner aforesaid^ 
with the name and address of' the seller^ and the ingre- 
dients thereof be entered^ with the name of the person 
to whom it is sold or delivered, in a book to be kept by 
the seller for that purpose ;** and the section imposes a 
penally on offenders against its provisions, 

A duly registered chemist having made up from a prescrip- 
tion signed with the initials of a legally qualified medical 
practitioner, and purporting to be for “ Mrs. Newton,** 
produced by a pei'soH unknoivn to him, and not intro- 
duced by anyone known to him, a mixture of rose water 
and hydrocyanic acid, which is p7'ussic acid, one of the 
poisons mentioned in the first part of schedule A., gave 
the mixture to the person producing the prescription 
without labelling it with the name of the article and 
the word * poison,* and entered in his pi'escription booh 
the name “ Mrs. Newton,** believing that the prescrip- 
tion had been given to Mrs. Newton for a lotion by a 
duly qualified medical man : 

Held, on appeal from a conviction of the chemist by 
magistrates for infringing the provisions of the above 
section, that the mixture of rosewater and hydrocyanic 
acid was a medicine** tcithin the meaning of the 
tatter part of the section ; that the €n*ry of the 
name of Mrs, Newton was an entry of the name of the 
person to whom the mixture was sold or delivered ;*' 
and that the prescription book in which the entry was 
made sufficiently satisfied the pt'ovision of the section 
as to the “ book to be kept by the seller for the pur- 
pose.** 

Cases stated by justices under 20 & 21 Viet. c. 43. 

EIRSr CASE. 

At a petty sessions holden at the Town Hall, Wor- 
thing, in and for the Worthing division of Bramber 
Rape, in the county of Sussex, on the 18th Aug. 
1800, an information was preferred under sect. 17 
of the Pharmacy Act 1808, by Leonard Baldwin 
Henderson, the respondent, an inspector of police, 
against Henry Berry, the appellant, pharmaceutical 
chemist, duly registered under the Pharmacy Act 
1808, charging that the said Henry Berry, on the 
11th Aug. 1800, at Worthing, in the parish of 
Broad Water, in the said county, did unlawfully sell 
a certain poison of those which are in the first part 
of the schedule A. to the Pharmacy Act 1808, to 
■wit, prussic acid, to a certain person unknown to 
the seller, and not introduced by some person 
known to the seller, to wit, to one Ansell Johnson. 

2. The following facts were proved or admitted : 

3. On the 11th Aug. 1869 one Ansell Johnson 
being a person unknowm to the appellant, and not 
introduced to the appellant by any person known to 
him, came into the shop of the appellant, the appel- 
lant and his assistant being there, and asked to have 
made up a prescription which was written in i)encil, 
and was as follows : 

Py. Acid, Hydrocyan. Scheel's, V drachm. 

Aq. Rosa, V oz. 

M. ft. liotio. 

Ter die applio. 

B. M. L. 

Mrs. Newton, 

August 11, 1889. 

The original of tills prescription is to be taken to 
form part of this case. 

4. The meaning of the name Mrs. Newton in the 
prescription, was that the prescription was for the 
use of Mrs. Newton. There is a legal qualified 
medical practitioner having the initials B. M. L. 

5. The appellant’s assistant dispensed the pre- 


scription by putting 2 drachms of hydrocyanic acid 
into a 2oz. bottle, and filling up the bottle with rose 
w'ater according to the meaning of the prescription. 

G. The appellant made the following entry in his 
prescription book : 

Newton, Mrs. — P. Acid. 

Ilydrooyan. Schls. V draohnis. 

Aq. Bosa ad. V oz. 

M. ft. Lotio. 

Ter die applicand, 

August 11. B. M. L. 

He also indorsed the entry by' inserting the name 
“Newton,” and the page in the index contained in 
the book. 

7. The prescription book is a book in which the 
appellant enters all prescriptions he makes up. This 
book is to be taken to form part of this case. 

8. Ansell Johnson paid the appellant’s claim and 
took the bottle and its contents away. 

9. The bottle was labelled as follows ; “ Caution. 
For external use. The lotion to be used three times 
a day. Mrs. Newton. H. Berry, Dispensing Che- 
mist, Member of the Tharmaceutical Society, 58, 
Montague-street, Worthing.” The bottle and the 
label thereon are to be taken to form part of this 
case. 

10. Hydrocyanic acid (Scheel’s) is prussic acid. 
The prescription is one that might be ordered for 
lotion. Rosewater by itself is not a medicine. 

11. No evidence was given that there was or was 
not any such person as Airs. Newton. Ansell John- 
son, a witness for the prosecution, refused to answer 
the two questions. Did ho bny it for Mrs. Newton ? 
Did he buy it for himself ? on the ground that by 
answering he might tend to criminate himself on a 
charge of attempting to commit suicide, on which 
he at the time stood remanded. 

12. The Pharmacy Act, 18G9, received the Royal 
assent on the day of the alleged offence. 

13. The following points were raised on behalf of 
the appellant. 

14. That the appellant had not sold prussic acid 
pure and simple, but a mixture or compound of 
prussic acid and rosewater. That that mixture was 
a medicine and thev prussic acid sold formed an in- 
gredient of that mciiicine, and w'as therefore within 
the exception contained in the 17th section of the 
Pharmacy Act, 18G8. 

l.'J. Tliat the name Mrs. Newton indicated the 
name of the person to W'hom the medicine was sold 
or delivered. 

IG. The following points were raised on behalf of 
the respondent. 

17. That the thing sold was not a medicine but a 
poison partially diluted. 

18. That the name Mrs. Newton entered by the 
appellant was not the name of the person to whom 
the article was sold and delivered, but only the 
name of a person for whose use it was alleged to be 
required. 

19. That the book on which the entry was made 
was not a book kept for that purpose, inasmuch as 
it was kept for the purpose of keeping therein pre- 
scriptions of all sorts. 

20. We adjourned the further consideration of the 
matter until the 26th Aug. 1869. 

21. On the last mentioned day we convicted the 
appellant of the said offence, and adjudged him to 
forfeit and pay the sum of lOs., to be paid and 
applied according to law, and also to pay to the 
respondent the sum of iL Is. for his cost in this 
behalf. 

22. The appellant being dissatisfied with our 
decision, duly applied to us to state this case, and 
entered into a recognisance, as required by the first- 
mentioned Act. 

23> The questions of law are : — 

24. Whether a mixture of prussic acid and rose- 
water is a poison within the meaning of sect. 17 ol 
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the Pharmacy Act 1868, and of schedulo A., part 
thereto. 

25. Whether a mixture of prussic acid and rose- 
vater is a medicine within the moaning of the said 
sect. 17. 

26. Whether, according to the facts before stated, 
the appellant complied with the requirement of the 
proviso at the end of the 17th sect, of the Pharmacy 
Act 1868. 

27. Whether, according to the facts herein stated, 
the defendant had committed the offence with which 
he was charged. 

Second Case. 

At a petty sessions holden at the Town Hall, 
Worthing, in and for the Worthing division of 
Bramber Rape, in the county of Sussex, on the 
18th Aug. 1869, an information was preferred under 
sect. 17 of the Pharmacy Act 1868, by Leonard 
Baldwin Henderson, the respondent and inspector 
of police, against Henry Berry, the appellant, a 
phamaceutical chemist cnly registered under the 
Pharmacy Act 1868, charging that the said Henry 
Berry, on the 11th Aug. 1869, at Worthing, in the 
parish of Broadwater, in the said county, did un- 
lawfully sell a certain poison, to wit prussic acid, 
by retail, the bottle in which such poison was con- 
tained not being labelled with the word “poison.” 

The following facts were proved or admitted. 
[The case then set out all the facts stated in the 
first case.] 

The appellant had been convicted in respect of the 
same sale of selling poison to a person unknown to 
him. 

The following points were raised on behalf of the 
appellant : — 

That the appellant had not sold a poison within the 
meaning of the Pharmaceutical Act 1868, but that 
the appellant being a person registered under that 
Act had dispensed a medicine, and that the ap- 
pellant had complied with the provisions of the 
Pharmacy Act 1868 : 

That if the appellant had sold a poison it was an 
article forming part of the ingredients of a medicine, 
and that the proviso forming the end of the said 
section had been complied witli : 

That the appellant could not have committed two 
offences by one Act, and that he could not therefore 
be convicted for this offence. 

The following points were raised on behalf of the 
respondent : — 

That the thing sold was not a medicine, but a 
poison partially diluted : 

That the name “Mrs. Newton,” entered by the 
appellant, was not the name of the person to whom 
the article was sold or delivered, but only the name 
of a person for whoso use it was alleged to be 
required. 

That the book in which the entry was made was 
not a book kept for the purpose, inasmuch as it was 
kept for the purpose of copying therein prescrip- 
tions of all sorts. 

That if by one act two laws were broken, two 
punishments might follow. 

We adjourned the further consideration of the 
matter until the 25th Aug. 1869. 

On the last-mentioned day we convicted the 
appellant of the said offence, and adjudged him to 
forfeit and pay the sum of 10s., to be paid and 
applied according to law, and also to pay to the 
respondent the sum of l/. Is. for his costs in this 
behalf. 

^ The appellant, being dissatisfied with our deci^ 
sion, duly applied to us to state this case, and entered 
Into a recognisance as required by the first-men- 
tioned Act. 

The questions of law are : — 

Whether a mixture of prussic acid and rose- i 


water is a poison within the meaning of sect. 17 of 
the Pharmacy Act 1868 ? 

Whether a mixture of prussic acid and rose- 
water, when dispensed by a person registered under 
the Pharmacy Act 1868 is a medicine within the 
meaning of sect. 17 of that Act ? 

Whether, according to the facts before stated, the 
appellant complied with the requirements of the 
proviso at the end of the 17th section of the Phar- 
macy Act 1868 ? 

Whether a man can be twice convicted for one act ? 

Whether, upon the facts herein stated, and the 
law applicable thereto, the appellant was properly 
convicted ? 

Given under our hands this 16th Nov. 1869, at 
Worthing, in the county aforesaid. 

Edwin Hbntt. 

W. Hargood. 

J. S. Warren. 

Sect. 17 of 81 & 32 Viet. c. 121, enacts that 

It shall bo unlawful to sell any poison, either by wholesale 
or by retail, unless the box, bottle, vessel, wrapper, or 
cover in which such poison is coutuiued, be rlistiuctly 
labelled with the name of the article and the word poison,, 
and with the name and address of the seller of the x>oisou ; 
and it shall be unlawful to sell any poison of those which 
are in the first part of schedule (A) to this Act, or may 
hereafter be added thereto tmder sect. 2 of this Act, to any 
person unknown to the seller, unless introduced by some 
person known to the seller ; and on every sale of any such 
article, the seller shall, before delivery, make or cause to 
be made an entry in a book to be kept for that purpose, 
stutiu};, in the form sot forth in the schedtile (F) to this 
Act, the date of the sale, the name and address of the 
purcliuser, the name and quantity of the article sold, and 
the purpose for which it is stated by the purchaser to be 
required, to which entry the signature of the purchaser 
and of the person, if any, who introduced him, shall be 
nfHxed ; and any person selling poison otherwise than is 
herein provided shall, upon a summary conviction before 
two justices of the peace in England or the sheriff in Scot- 
land, be liable to a penalty not exceeding five pounds for 
the first offence, and to a penalty not exceeding ten 
]>uunds for the second or any subsequent offence, and for 
the purposes of this section the person on whoso behalf any 
Side is made by any apprentice or servant shall be deemed to 
be the seller ; but the provisions of this section, which are 
solely applicable to poison in the first port of the schedulo 
(A) to this Act, or which require that; the label shall con- 
tain the name and address of the seller, shall not apply to 
articles to be exported from Great Britain by wholcsalo 
dealers, nor to sales by wholesale to retail dealers in tho 
ordinary course of wholesale dctvling, nor shall any of the 
provisions of this section apply to any medicine supplied by 
a legally qualified apothecary to his patient, nor apply to 
any articles when forming i>art of tho ingredients of any 
medicine dispensed by a person registered imder this Act ; 
provided such medicine be retailed in the manner aforesaid,^ 
with the name and addi’oss of the seller, and the ingredients 
thereof be entered with tho name of the person to whom it 
is sold or delivered, in a book to be kept by the seller for 
that purpose ; and nothing in this Act contained shall rejml 
or affect any of the provisions of an Act of the Session 
holden in the 14th and 15th years of the reign of Her 
present Majesty, intituled “ An Act to regulate the Sale of 
Arsenic.” 

Quain, Q.C. (with him Bullock') for the appellant. 
The mixture given by the appellant was not a 
poison within the meaning of the first part of 
sect. 17 of 31 & 33 Viet. c. 121, but was a medicine 
witliin the meaning of the latter part of the sec- 
tion. It >vas made up from a prescription bearing 
the initials of a medical practitioner; and it is 
proved as a fact that such a mixture would be 
proper for a lotion ; and a thing is as much a 
medicine which is to be applied externally, as if 
it were to be applied internally. [Uannen, J.~ 
Prussic acid is one of the poisons enumerated in 
the schedule (A) to’the Act.] But if it is diluted 
with rosewater, as in the present case, it is no 
longer prussic acid. The intention of the statute 
was, that where poison was sold as poison, it should 
be so labelled ; jiot that wherever any quantity, 
however ^ 4 mall, of a poisonous ingredient was con- 
taiQ:0d in a medicinoi the medicine itself should be 
labelled as poisonous. If this mixture is a mediciuG 
within the meaning of the latter part of the section^ 
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the only other question is whether the appellant 
complied with the requisites of the section,'which are 
that the medicine “ be labelled in manner afore- 
said, with the name and address of the seller, 
and the ingredients thereof be entered, with the 
name of the person to whom it is sold or delivered, 
in a book to be kept by the seller for that purpose.” 
The name of Mrs. Newton was given as that of the 
person to whom the mixture was “ sold,” and that 
name was entered in a book kept for the entry of 
such prescriptions. As to the infliction of a second 
penalty for the same act, it is submitted that this 
was clearly wrong. 

LxmUy Smith for the re8i>ondont. — The present is 
one of those cases which the Act of Parliament was 
designed to meet, by preventing poisons being sold 
to improper persons, and by providing evidence of 
the persons to whom poisons have been supplied. 
It is submitted in the first place that the mixture 
sold by the appellant was a poison within the mean- 
ing of the first part of the section. Prussic acid 
is one of the poisons enumerated in the schedule, 
and rose water having no medicinal effect, the mix- 
ture of the two w'as merely a diluted poison, and 
therefore within the application of the section. Is 
it, then, a medicine ? It is submitted that the pro- 
viso was intended to apply to medicines for internal 
use only, and not to lotions like that supplied by 
the appellant. [Lusir, J. — Suppose this lotion had 
been given by a legally qualified practitioner to a 
patient, would it be within the exemption ?] It 
probably would. [Lusn, J. — Then may it not be 
argued that it is equally protected if “ dispensed ” 
by a person registered under the Act ? In order to 
establish your contention must you not show that 
it would have been necessary to label it as poison 
if given by a legally qualified practitioner to his 
patient?] Where the poisonous mixture is to be 
applied externally as a lotion, it is submitted that 
it must in both cases be labelled as poisonous. The 
appellant was bound to prove that the lotion was a 
medicine ; it is enough for the respondent to show 
the sale of the poisonous compound. The appellant, 
moreover, should have shown that the prescription 
was a real one, and that there was a really existing 
Mrs. Newton ; if otherwise, any person who wdshes 
to commit suicide by taking poison can accomplish 
his purpose by bringing a false prescription to the 
dispensing chemist. Again, it is submitted that 
the name of Mrs. Newton, which was entered in the 
appellant’s book, was not the name of the person to 
whom the mixture was “sold or delivered.” [IIan- 
NEN, J. — It was delivered to Johnson, but w'as it 
not “ sold” to Mrs. Newton ? What effect do you 
give to the word “ sold” as distinguished from “ de- 
livered?”] “Delivered” applies to cases where 
medicines, as often happens, are given without 
being sold. Finally, the entry should have been in 
a book kept for the particular purpose, i. c., for 
prescriptions for poisonous medicines, which the 
book in w'hich the entry was made by the appellant 
was not ; and the magistrates were justified in in- 
flicting a separate penalty for each kind of offence, 
though springing out of the same act. 

Quaifiy Q. C., in reply. — It is for those who seek 
to inflict a penalty to make out their case strictly, 
especially where the appellant appears to have 
acted quite honajide. [Lush, J. — We find a diffi- 
culty in this, that there is no finding that the ap- 
pellant reasonably believed that the prescription 
brought to him was given to Mrs. Newton by the 
practitioner whose initials it bore, the prescription 
being one for very poisonous materials, ^d written 
in pencil. On the other hand, 1 can hardly think 
that the proviso was intended to cast on the chemist 
the duty of finding out at the time the prescrip- 


tion is brought whether there is actually existing 
a medical practitioner bearing the initials on the 
prescription. As the case at present stands, I don’t 
think we can satisfactorily answer the question of 
law put to us. No doubt if a prescription came to 
the shop of a dispensing chemist in such a shape 
that no reasonable man would act on it, such a case 
would come within the Act ; but on that subject we 
arc left in doubt as to the matter of fact.] 

Lumley Smith said that the object of pressing the 
prosecution was to get a decision of the law relating 
to the subject. [Lush, J. — Then I think we need 
I not further trouble Mr. Quain.] 

Lush, J. — Assuming that we are to draw infe- 
rences, and taking the case as if it stood as the 
finding of the magistrates, in point of fact, that 
this gentleman did really believe that when he was 
dispensing this prescription he was making up a 
prescription which had been actually given by a 
medical man to Mrs. Nc^wton for a lotion, as it 
purported to be, I am of opinion that he has 
brought himself within the proviso. The first part 
(iil & Viet. c. 121, 8. 17), the enacting part, 
applies to the sale of poisons, and amongst the 
enumerated poisons is prussic acid. I observe that 
the Act seems to allude to poisons as being sold in 
their simple state, or in one form of preparation. It 
does not appear to contemplate their being mixed 
up w’ith any other ingredients ; they must be pure 
and simple. Then comes the proviso. Taking the 
general sweeping words of the enactment, they 
w'ould, perhaps, have prohibited any medical man 
dispensing a prescription that contained a poison. 
It was supposed this might be so, in all probability ; 
and then comes the proviso, which says that nothing 
in the Act contained shall “ apply to any medicine 
supplied by a legally qualified apothecary to his 
patient, nor apply to any article when forming part 
of the ingredients of any medicine dispensed by a 
pjerson registered under this Act.” Is this a medi- 
cine? That is not disputed. The word “ medicine” 
is comprehensive enough to embrace everything 
which is to be applied medicinally, whether ex- 
ternally or internaWy. According to the prescrip- 
tion, this was intended to be used as a lotion, and 
the case states as a fact, that the prescription was 
one which might be prop>er for a lotion. The pro- 
viso seems to p)ut upon the same footing, in this 
respect, .a duly qualified medical man, supply- 
ing this thing to his patient, and a registered chemist 
and druggist dispensing such a thing. If a duly qua- 
lified medical man hail actually supplied, delivered 
himself, to his patient this compound of prussic acid 
and rosewater as a lotion, then he would be protected 
under the first iiart of the proviso. That being so, I 
think the same rules apply to a registered chemist 
and druggist making up that compound from a pre- 
scrixition, which, as I understand, is the making up 
something that is prescribed, and making it with 
directions how it is to be used. Then, did this 
prussic acid form part of the ingredients of a tnedi- 
cine disjicnscd by a duly registered person? It 
struck me on first reading the section that the word 
applied only to cases where the poisonous article is 
one of several ingredients, where perhaps its 
poisonous qualities are qualified in a more or less 
degree by the other ingredients ; but then, I think, 
it would be very difficult to apply the Act with that 
interpretation of it. We cannot enter into the con- 
sideration whether the other ingredients are fewer 
or greater in number, or in what proportion they 
may be. This is of itself a compound, and is a 
medicine which might have been ordered by a 
medical man to be used as a lotion. Then, has he 
complied with 'the remaining part of the section, 
which requires that the medicine “should be labelled 
in the manner aforesaid,” by which I understand. 
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distinctly and legibly with the name and address of 
the seller, as stated in the section ; and that the 
ingredients thereof be entered, with the name of the 
person to whom it is sold or delivered, in a book to 
be kept by the seller for that purpose ? It is found 
that the ingredients were entered in what he called 
his prescription book, tvliich, I think, satisfies the 
requirements of the Act, as a book kept for that 
purpose, a book kept for entering such medicines 
or prescriptions. Then he has entered, as the person 
to Avhom it was sold, Mrs. Newton. The statute, 
by saying the name of the person to whom it was 
sold, or for whom it was delivered, has, I think, 
meant to give him the option of putting down the 
name of the person to whom he actually gave it 
over the counter, or the name of the jjerson whose 
agent that person was for whose use it was intended. 
Taking the fact to be found that ho reasonably 
believed that this was duly prescribed for Mrs. 
Newton, Mrs. Newton ipust be taken to be the 
IMJrson to whom he sold it, and, therefore, he com- 
plied with the provisions of tlie Act. For these 
reasons I think the conviction is MTong. 

Hannen, J. — I am of the same opinion. I think 
we are able to pronounce our judgment upon the 
assumption which has been made, that it is to be 
taken that the magistrates would have found that 
the chemist in this case acted fmut Jidc, believing 
that Mrs. Newton was the person to whom the 
medicine was sold. Without that, 1 should have 
thought it necessary that there should be a further 
inquiry, but upon that assumption I think we shall 
be putting a construction upon the Act which will 
not lead to the dangerous consequences which have 
been suggested, because it will only be where a 
chemist establishes that he has entered the name of 
the person to whom he delivers the medicine, or 
the person to whom it shall be found he has 
reasonably believed ho had sold it, that he brings 
himself within the terms of this proviso. 

Conviction quashed. 

Attorneys for appellant, /’A/.r, Arqks, and Rawlins. 

Attorney for respondent, WiUeti. 


Saturday, April 23. 

IIeg. (on the prosecution of the Attorney- General) 
V. Hamilton Kinglakb. 

Witness — Evidence — Refusal of witness to give evi- 
dence on account of its criminating him — Objection 
overruled, and evidence given — Objection afterwards 
by defendant that the evidence was improperly re- 
ceived. 

The privilege of refusing to answer questions on the 
ground that they tend to criminate, is, that of the wit- 
ness alone, and neither party to the suit can take any 
advantage therefrom. 

Where, therefore, a witness was called on the part of 
the Crown to prove bribery against the defendant, 
and he refused to give evidence on the ground that his 
evidence would tend to criminate himself, which objec- 
tion was overruled by the judge, whereupon he gave his 
evidence : 

Held, that the defendant could not afterwards object that 
such evidence was improperly received. 

This was an application for a rule at the instance 
of the defendant, calling upon the Attorney-General 
to show cause why a new trial should not be had 
herein, and why a verdict should not be entered for 
the defendant upon the 2od and 3rd counts of the 
information. 

The facts were as follows: — The Attorney- 
General had filed an information against Dr. 


Hamilton Kinglake and Mr. Henry Lovibond 
for certain misdemeanors connected with the 
last Parliamentary election for the borough 
of Bridgewater. The information contained four 
counts — 1st, for bribery; 2nd, for a conspiracy to 
bribe ; 3rd, for a conspiracy corruptly to expend 
500/. in bribery ; 4th, for a conspiracy to advance 
500/. for the purposes of corruption. 

As far as regarded Mr. Lovibond, the Attorney- 
General had, in consequence of the expression of 
the opinion of the Court of (Queen’s Bench in Reg, 
V. Price and others. Ex parte Lovibond, 22 L. T. Hep. 
N. S. 12, abstained from further proceeding against 
him, and the information sljpod for trial against Dr. 
Kinglake alone. 

At the trial at the last assizes at Taunton, before 
Hannen, J., .the Crown called Mr. Lovibond as a 
witness ; but upon being sworn he declined to give 
evidence, on the ground that his name was still in- 
cluded in the inWmation ; and that two actions 
were pending against him for penalties for bribery 
at the said election. Upon this it was announced 
by the Solicitor-General that a no/Zeproscr/ut had been 
entered as to Mr. Lovibond, and a free pardon was 
at the same timejmnded to him. lie still declined 
to give evidence, alleging that a pardon would be 
no protection to him against the actions. The 
question having been argued, and the 14 & 15 Viet, 
c. t)l), s. .3, 17 & 18 Viet. c. 102, ss. 3, 14, 35, and the 
20 & 27 Viet. c. 20, ss. 5 and 7, being referred to, 
the learned judge held that Mr. Lovibond was com- 
pellable to give evidence, and ho gave his evidence 
accordingly, without which, as was admitted, no 
case could have been made out against Dr. King- 
iake. The jury returned a general verdict of 
“ guilty.” 

Sir .7. Kui'slakc, Q.C. (^Charles and 11. Kinglake 
with him) now moved accordingly, and argued 
that the objection of Mr. Lovibond to give evi- 
dence was well founded. (It is unnecessary to 
give the argument upon this point as the judg- 
ment did not turn upon it.) He contended also 
that as the evidence of Mr. Lovibond after his 
objection to give it was wrongly received Dr. King- 
lake had a right to avail himself of the objection 
upon this point. The following cases were cited by 
counsel, or referred to by the court : 

Dandridge v. Corden, 3 Car. * Pay. 11 ; 

Roberts v. Allatt, 1 Mos. & Mai. 192 ; 

Doe d. Earl of Egrertvont v. Date, 3 Q. B. 609 ; 

Reg. v. Boys, 1 Best & S. 311. 

CocKBURN, C. J. — I am of opinion that there 
should be no rule in this case. An objection is 
taken by Sir John Karslake that Mr. Lovibond 
whose evidence was essential for a conviction was 
under the circumstances not bound to give evidence, 
but that having been compelled to do so his evidence 
was improperly received. Now in the first place I 
am not satisfied that he bad any such privi- 
lege as he claimed, my strong opinion being 
that none such existed, and that he was com- 
pellable to give the evidence required of him. 
It is admitted that the pardon protected him 
against any criminal proceeding; but it is said 
that it affords him no protection against actions for 
penalties, and that there are actions now pending 
against him. I entertain very great doubt whether 
the privilege of a witness extends to not answering 
questions which may be used against him, not in a 
criminal proceeding but in an action for penalties. 
But it is not necessary for me to rest my judgment 
upon that ground, for I desire to place it upon a 
wider basis. I am of opinion that Mr. Iiovibond 
was the only party who could take any exception 
to his answering ; and that the privilege of refusing 
to be examined cannot be taken advantage of by- 
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any other party. By refusing to be examined the 
witness may have exposed himself to imprisonment 
for contempt, or to a fine. But that merely con- 
cerns the witness himself. If he chooses to give 
his evidence voluntarily it would be perfectly good 
evidence, and it would not be illegal evidence in 
any sense whatever, and there could be no cause of 
complaint. If so, what difference does it make 
that he has given his. evidence in consequence of 
some coercion which has been put upon him ? I can 
see no reason for saying that when the witness is 
eompelled to answer, although he may have objected, 
that that is a ground of objection on the part of 
either of the litigants. ^ 

Blackburn, J., after referring to the section of 
the statute and expressing an opinion that the 
witness was bound to give evidence, said : But as- 
suming that my brother Hannen was wrong and 
that some injustice was done to Mr. Lovibond, 
there was no injustice done to the defendant. The 
privilege is that of the witness, and if he waives it 
it is his own affair. But if instead of giving his 
evidence voluntSirily he gives it under compulsion, 
what is the difference ? The par^y in the suit is 
not injured. The only case cited upon this point is 
Doe d. Earl of Egremont v. Da/e, 3 Q. B. 60i>. But 
granting that a wrong was done to the witness, it is 
a ground of complaint for him and no one else. 

Mellor, J. — I am entirely of the same opinion 
upon the last ground. It is clear that if Mr. Lovi- 
bond had made no objection his evidence would 
have been receivable, and it really can make no dif- 
ference that he objected and was compelled to give 
his evidence. 

Hannen, J. concurred. 

jRufe refused (a), 
Wednesday^ April 27. 

Rbo. (on the prosecution of the Guardians of the 
Stepney Union) v. The Guardians of the Poor 
OF THE Whitby Union, Yorkshire. 

Re Esther Marshall (a pauper lunatic). 

Poor law — Status of irremovability — Lunatic pauper — 
Removal of, without her assent to another union — Order 
of maintenance* 

Where the status of irremovability by virtue of a year's 
residence is shown to have existed, it is for the party 
alleging that it has ceased to exist to prove that to be 
the case. 

The leaving of a residence which has conferred the status 
of irremovability must be the voluntary act of the 

party. 

Where, therefore, a pauper lunatic who had acquired the 
status of irremovability by residence in the union of R. 
as a domestic servant, whilst continuing in that same 
union became insane, whereupon her mother took her 
away into the union S., where an order was made for 
her maintenance upon her union of settlement at 

Held, that the order was bad, for that she had not lost 
her status of irremovability in the union of R 

This was a case stated by the Quarter Sessions 
for the North Riding of Yorkshire as follows : — 

At a general quarter session of the peace holden 
in and for the county of Middlesex, upon an appeal 
wherein the guardians of the poor of the Whitby 

(a) With reference to that part of the role bavins; refe- 
mace to the third and fourth eounte, it was arranged 
that the question should be referred to Hannen, J. at 
ohambere, it being thought inobable that tiie Attomey- 
Aeneieal would consent to the verdict being oonfined to the 
ttnt aud aeeoBd counts only. 


OF THE Whitby Union. [Q. B. 

onion in the North Riding of the county of York 
were appellants, and the guardians of the poor of 
the Stepney union, in the county of Middlesex, 
were respondents, against an order dated 23rd Oct. 
1868, made by two of Her Majesty’s justices of the 
peace for the said county of Middlesex, whereby 
the settlement of Esther Marshall, a pauper lunatic, 
was adjudged to be in the township of Whitby, in 
the said Whitby union, and the guardians of the 
said Whitby union were ordered to pay a certain 
sum of money therein mentioned, for the expenses 
incurred in and about the examination of the said 
lunatic and her removal to a lunatic asylum ; also 
a certain sum for her maintenance, &c., therein, up 
to the date of the said order, and also a certain 
weekly sura therein also mentioned, for her future 
maintenance, &c., in the said asylum. It was 
ordered that the said order be confirmed, subject to 
the opinion of the Court of Queen’s Bench on the 
following 

CAtE. 

The said Esther Marshall is a single woman, aged 
twenty-eight years, legally settled in the township 
of Whitby, in the Whitby Union. For one year and 
three months immediately preceding the 17th Sept. 
1868 she had been a domestic servant in the service 
of Mr. Dunn, of Richmond, in the Richmond Poor- 
law Union, in the county of Surrey, as a yearly 
servant, and had, during such period resided and 
slept at the house of her said master in Richmond 
aforesaid. On the night of Wednesday, the 16th 
Sept. 1868, the said Esther Marshall was seized 
with a severe attack of mania, and her master 
thereupon went to the workhouse of the said Rich- 
mond Union, and there informed the master of the 
said workhouse and the gate porter that the said 
Esther Marshall was insane, and that he was unable 
to keep her in his house, and he requested them to 
remove her to the said workhouse to be taken 
care of. 

The master of the workhouse stated in reply that 
he could not interfere in any way, as the said 
Esther Marshall was still residing in her master’s 
house, but he lent her master a strait waistcoat in 
case it should become necessary to restrain her. The 
next morning (the 17th Sept.) the master of the 
said Esther Marshall had an interview with the 
clerk to the guardians of the poor of the Richmond 
Union, and afterwards on the same day attended 
with his doctor before the board of guardians of the 
said union, who happened to be then sitting at the 
said workhouse, and informed them of the facts 
before mentioned relating to the said Esther Mar- 
shall, and requesting them to remove her to the 
workhouse in order that she might be properly 
taken care of. The board, however, stated in reply, 
that they had no power to interfere in any way, and 
the master then telegraphed to the parents of the 
lunatic, who were residing at Ratcliffe, in the 
Stepney Union (a distance of about fourteen miles), 
to come to Richmond to remove her. In the after- 
noon of this^ay (17th Sept. 1868) the said Esther 
Marshall’s mother and her brother arrived at Rich- 
mond. The master thereupon paid the mother her 
daughter’s wages up to that day, and having hired a 
fly at his own expense, the said Esther Marshall 
was removed in it by her said relations from the 
residence of her master at Richmond to the resi- 
dence of her parents at Ratcliffe, in the Stepney 
Union. The master had not the slightest intention 
or expectation of receiving the said Esther Mar- 
shall back again into his house. The said Esther 
Marshall remained at the house of her parents, who 
werepoorper8ons,and in receipt of out-door parochial 
relief from tbe^ township of Whitby, one night only, 
during which time she attempted to throw herself out 
of the window. The next morning (18th l^pt.) the 
parents of the said Esther Marsh^ applied to the 
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relieving officer of the Ratcliff district of the 
Stepney Union, who yisited the lunatic, and had her 
removed in due course on the same day to the 
■workhouse of that union. She remained in the 
Stepney Union Workhouse for seven days, and was 
then sent to the lunatic asylum for the county of 
Middlesex on the 20 th Sept., where she has since 
remained confined as a pauper lunatic. On the 
2Gth Oct. 1868, the order appealed against was 
made. The said Esther Marshall had, on the 16th 
Sept. 1868, acquired the status of irremovability 
from the Richmond Union, under 9 & 10 Viet. c. 66, 
s. 1; 24 & 25 Viet. c. 66, s. 1; and 28 & 29 
Viet. c. 79, 8. 8, by virtue of residence therein 
for more than a year. She has remained insane 
from the night of the 1 6th Sept. It was contended, 
on behalf of the appellants, that, as the said Esther 
Marshall had, on the said 16th Sept. 1868, acquired 
a status of irremovability by residence in the Rich- 
mond Union, the order for her past and future 
maintenance ought not to li^ve boon made upon the 
guardians of the place of her settlement, but ought 
to have been made upon the guardians of the 
Richmond Union, under 16 & 17 Viet. c. 79, s. 102 ; 
and it was further contended that her removal 
under the circumstances raeutioned did not con- | 
stitute a breach of her residence in Richmond so as 
to destroy the status of irremovability, 

It was contended, on behalf of the respondents, 
that the order was rightly made on the, guardians 
of the place of settlement, and, further, that the 
removal of the said Esther Marshall under the cir- 
cumstances mentioned did constitute a breach of 
residence so as to destroy her status of irremova- 
bility. 

The Court of Quarter Sessions directed in favour 
of the re.spondcnts, and confirmed the said order 
appealed against. 

The question for the opinion of this court is 
whether, under the circumstances above stated, the 
guardians of the Stepney Union were prevented 
from obtaining an order on the guardians of the 
Whitby Union for the maintenance of the said 
Esther Marshall, under 16 & 17 Viet. c. 97, s. 97. 
If the court shall answer this question in the affir- 
mative, then the order of sessions is to bo quashed, 
but if in the negative, then the order of sessions is 
to be confirmed. 

By the 9 & 10 Viet. c. 66, s. 1, it is enacted : 

That from and after the passing of this Act no person 
shall be removed, nor shall any warrant ^ granted for the 
removal of any person from any parish in which such per- 
son shall have resided for live years next before the applica- 
tion for the warrant. 

The period of five years was, by the 28 & 29 Viet, 
c. 79, 8. 8, reduced to one year. 

By the 16 & 17 Viet. c. 97, s. 97, it is enacted : 

It shall be lawful for any two justices for the county or 
horough in which any asylum, registered hospital, or 
licensed house in which any pauper lunatic is or has been con- 
fined is situate, or to which such asylum wholly or in part be- 
longs, or from any part of which any pauper lunatic is or has 
been sent for confinement at any time, to inquire into the last 
legal settlement of such pauper lunatic, and if satisfactory 
evidence can be obtained as to such settlement in any 
pariah, such justices shall, by order under their hands and 
seals, adjudge such settlement according! v, and order the 
guardians the union to which the parish in which such 
ninatic is adjudged to be settled belongs, or of such parish 
in case such pariah be in a union or be under a board of 
guardians, and if not, then the overseers of such ^rish to 
pay to the guardians of any union or parish, or the over- 
seers of any parish, all expenses incurred in^ or on behalf of 
such union or parish in or about the examination of such 
lunatic, and the bringing him before a justice or justices, 
and his conveyance to the asylum, hospital, or house, and of 
all moneys paid by such last mentioned gnardtons or over- 
seers, to the treasurer, officer or proprietor of the asylum, 
hospital, or house, for the lodging, maintenance, inedioiue, 
clothing, and care of such lunatic, and incurred within 
twelve months previous to the date of such order ; and if 
such lunatio is still in confinement, also te to the 
treasurer, officer, or proprietor of the asylum, hospital; og 


honse the reasonable charges of the future lodging, mainte- 
nance, medicine, clothing, and care of such lunatic, &c. 

By sect. 102, it is enacted : 

Provided always that all the expenses incurred since the 
29th Sept. 1853, or hereafter to be incurred in and about the 
examination, bringing before a justice or justices, removal, 
lodging, maintenance, medicine, clothing, and care of a 
pauper lunatic heretofore or hereafter removed to an 
asylum, registered hospital, or licensed house under the 
authority of this or any other Act who would at the time 
of his being convoyed to such asylum, hospital, or house, 
have boon exempt from removal to the iNXrish of his settlo- 
ment, or the country of his birth by reason of some pro- 
vision ill the Act of tho session bnldon in the ninth and tenth 
years of Her Majesty, c. 66, shall be paid by the guardians 
of tho parish wherein such lunatio shall have acquired such 
exemption if such parish bo subject to a separate board of 
guardians, or by the overseers of such parish where tho same 
is not subject to such separate board, and where such parish 
shall be oomprisod in any union, the same shall be paid by 
the guardians and bo charged to the common fund of such 
union so long as the oo.st of tho relief of paupers reu<lered 
iiremovable by the last-men Honed Act shall oontinue to be 
chargeable upon the common funds of unions, &c. 

Tayhr appeared for the respondents. — ^The order 
was rightly made upon the Stepney Union, for the 
lunatic had under the circumstances lost her status 
of irremovability. The pauper at the time of the 
order, was in the Stepney Union, and as between 
Stepney and Whitby there was no irremovability 
the pauper had not acquired the status of irremov- 
ability in Stepney, and she had lost it in Richmond, 
She had left Richmond with no intention of returning. 
Her parents, who were her natural guardians, took 
her away to Stepney, and there was no intention^ 
nor any ability or right to return. [Blackburn, 
J. — Has this taking away by her parents any 
greater effect upon her status than though she had 
voluntarily gone to them upon a visit If she 
had gone to them voluntarily upon a visit she would 
have had the intention to return. To prevent a 
break of residence there must be, first, a temporary 
absence ; secondly, an intention to return ; thirdly, 
a place to return to. In all the cases upon the 
subject there has been an actual return to tho parish, 
and an order of removal from it. Hero there was 
no return to Richmond, nor any intention to return, 
nor was the order made as from Richmond. It 
is sufficient for my purpose if I establish tho fact 
that at the time tho order was made the pauper 
lunatic was not residing in Richmond Union. 
[Blackburn, J. — The great difficulty is that the 
poor woman could have had no intention the one 
way or the other.] He cited the following cases ; 

a. v. 8t. Giles, 3 Ell. & EU. 224; 

J?. V. Wh is.st! udine. 2 Q. B. 450 ; 11 Xi. J. 42, M. C» 

R. V, (j’lo.'^snjj, L. Rop. 1 Q. B. 227 ; 

Leeds v. iVakefield, 7 Ell. & Bla. 258 ; 

R. V. SiapLcloti, 22 L. J. 102, M. C. ; 

R. V. Taeoinstonc, 18 L. J. 44, M. C. ; 

R. V. Briijhlon, 24 L, J. 41, M. C. 

Poland (Poynter with him) appeared for the appel- 
lants.— Tho pauper lunatic having acquired the 
status of irremovability, did not lose it ; she could 
only have lost it, first, by some voluntary act of 
her own, or, secondly, by the operation of law, as by 
a lawful removal. She did no act indicating an in- 
tention to abandon her residence. The lunatic 
was a yearly servant ; she - had served one year, and 
was serving a portion of another, and she did no 
act showing an intention to determine her contract. 
There was no voluntary leaving on her part, and 
nothing to show that she did not intend to return. 
Had she recovered in a day or two's time, and gone 
back to her service, it would have been clear that 
there would have been no break of residence. She 
did nothing to terminate her service with ^ her 
master ; all that occurred was that she became in a 
state of insensibility, whereupon others took her 
away. Her parents had no l^al right to act for 
her, nor were they under any legal obligation to 
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support her, unless they were capable of so doing, 
and an order had been made upon them under the 
43 Eliz. If she was not capable of exercising a 
judgment, it cannot be said that she voluntarily put 
an end to her residence in Richmond union. Her 
service was not determined ; her contract to serve 
remained good for the residue of the second year, 
and on her recovery she would have had a right to 
liave gone back. Had she been sent to a lunatic 
asylum at once, there would have been no difficulty. 
He cited the following cases : 

R. V. Seend, 12 Q. B. 133 ; 

R. V. Halifax, 8 Q. B. Ill ; 

R. V. Hartfield, 21 L. J. 65, M. C. ; 

It. V. St. Andren's, Holbom, 21 L. J. 69, M. C. ; 

It. V. East Retford, 32 L. J. 17, M. C. ; 

R. V. St. Mary, Islington, 3 Best & Sm. 46 ; 

R. V. Sutton, 5 T. R. 657 ; 

R. V. Sudbrook, 4 East. 356 j 

R. V. Islip, 1 Str. 423. 

Blackdurn, j. (a) — I think that in this case our 
judgment should be that this order be quashed, inas- 
much as it ought not to have been made upon the 
Stepney Union. The way in which the case arises 
iithis: [His Lordship here stated the facts.] Now 
the proceedings pointed out by the Legislature are 
described in the 97th section of the 16 & 17 Viet, 
c. 97, which throws the burthen of maintenance of 
a pauper lunatic upon the parish or union of set- 
tlement ; but then there is the 102nd section, which 
enacts that the costs of pauper lunatics who are irre- 
movable by virtue of the operation of the 9 & 10 
Viet c. 66, 8. 1, are to be borne by the parish or 
union wherein they were exempt from removal, and 
not, therefore, on the parish of settlement. Here, 
then, comes the question whether, at the time the 
o. der was made, the lunatic had become irremovable 
o 1 the ground that she had resided so long in the 
Richmond Union as to acquire the status of irre- 
movability ? I am of opinion upon the facts that 
she had not lost her status of irremovability. It 
must not be forgotten that this provision was enacted 
for the benefit of the paupers themselves ; that they 
may not be removed from the place where they have 
been residing, and where they may have formed 
friendships and connections. Now, when once the 
status is acquired, how can it cease? It ceases 
when the residence has been broken ; and the onus 
that it has been broken is upon the party who alleges 
it, which may be done by showing that the pauper 
has voluntarily left and obtained a residence else- 
where. If, though he may go away, he still retains 
the intention and ability of returning, it will be no 
break of his residence. Here, this unfortunate 
woman had no intention the one way or the other, 
as she was a lunatic. I think, however, that the 
status of irremovability ought to be considered as 
continuing until the contrary is shown. The mere 
fact of the mother of the lunatic taking her away 
for a single night, cannot be considered as a change 
of residence. It seems to me that Mr. Poland is 
right in his argument, and that if this woman had 
removed and had returned to Richmond, she would 
have retained her status of irremovability. I con- 
sider that the residence must be supposed to con- 
tinue * unless it is affirmatively found that she 
changed it. If the pauper had recovered and re- 
turned, there could have been nothing to have 
deprived her of her status. 

Mellor, j.— I am of the same opinion. The 
object of the legislature was to prevent the oppres- 
sion' of removing poor people from their old 
associates, and although as the present pauper is a 
lunatic, it may matter little to her whether she is 
removed to a distance or not, yet in the event of 

(a) Cookbnrn, C. J. was absoit. 
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her recovery it may be otherwise. Nowin this case 
the woman was serving a contract, and there is no 
evidence that she intended to break it by leaving 
her service. Her master may have discharged her 
from his house, but that would not have been a 
termination of her contract, and certainly he could 
not have turned her out of the parish ; and although 
she was actually removed out of the parish, yet this 
was the act of her mother for a temporary purpose, 
and there is nothing in the removal to show a break 
of residence. 

Hannen, J. — ^I am also of the same opinion. The 
status of irremovability can only be put an end to 
by showing that the residence has ceased. When a 
place of residence is once established it can bo 
abandoned by showing some act evincing an in- 
tention to abandon it. Here from her state of mind 
the woman was incapable of assenting to the aban- 
donment of her residence, and having acquired the 
status of irremovability, I think it was not de- 
stroyed by anything which is shown to have taken 
place. 

Order of sessions quashed. 

Attorney for the appellants, Matthew Gray, 
Whitby. 

Attorney for the respondents, JV. II. JSwepstone. 

COURT OF COMMON FLEA3. 

Bopoirted by M, W» McKellar and H. Hocking, Esqrs. , 
Barristers-at-Law. 

Jan. 15 and Feb. 5. 

Godwin v. Francis. 

Damages — Breach of contract to sell real estate— 
Pretended agent — Costs of action %gainst alleged 
principal. 

The defendant, being part owner of an estate, and 
believing himself to ihaue authority from the other 
owners to sell it, agreed to sell it for a stipulated price 
to the plaintiff. The other owners refused to be bound 
by the contract, and sold the estate, for a higher price 
than the plaintiff had agreed to give, to another person. 
On the owners of the estate refusing to convey to the 
plaintiff, the plaintiff applied to the defendant, who 
said he was sorry there had been a misunderstanding 
in the matter; that he thought that, subject to the 
preparation of a proper contract, he was authorised to 
sell; but that it then appeared that other parties 
interested took a different view of the matter. The 
solicitor to the other owners informed the plaintiff, in 
explicit tenns, that the defenaant had no authority to 
make the contract he had made. Nevertheless, the 
plaintiff brought an action against the owners of the 
estate for breach of contract. On his interrogating 
them, they, one and all, swore that the defendant had 
had no authority to sell the estate. Nevertheless, the 
plaintiff proceeded with his action, hoping to prove by 
other evidence the agency of the defendant. At the 
trial he was nonsuited, and had to pay costs on both 
sides : 

Held, in an action against the defendant for wrongfully 
representing himself to have authority to sell the estate, 
that the plaintiff was entitled to recover first, the 
expenses of investigating the title to the estate ; 
secondly, me costs of the first action up to the time of 
his receiving the answers to the interrogatories with 
an aUowance for reasonable costs incurred in sub^ 
mitting those answers to the consideration of his legal 
advisers; thirdly, damages for loss of bargain, the 
difference betWMn the contract price of the estate and 
price at which it was subsequently sold being primd 
facte evidence of the extent of the plaintiff's loss. 

This case was reported on another point, 21 L. T. 
Rep. N. S. 861* 
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The declaration stated that the defendant, by 
warranting the plaintiff that he was authorised by 
certain others, to wit, &c., who were interested, 
together with him, in a certain estate, known, &c., 
to sell the tame to the plaintiff for a certain sum, 
to wit, &c., agreed with the plaintiff, as for himself 
and the said others, and procured the plaintiff to 
agree, as with himself (the defendant) and the said 
others, that the defendant and the said others should 
sell to the plaintiff, and the plaintiff should pur- 
chase from the defendant and the said others the 
said estate for the sum of 10,500/., and the plaintiff 
did all things necessary, &c. Xet the defendant 
was not authorised by the said others to sell, &c., 
whereby, &c. — the plaintiff claiming, by way of 
special damage, compensation for loss of bargain, 
compensation for the expense he had been put to 
in bringing an action against the owners of the 
estate, compensation for money spent in investi- 
gating the title, and compensation for loss on the 
resale of animals and thiiigf^ bought for the purpose 
of stocking and cropping the said estate. 

ThQ defendant pleaded : 1. A traverse of the 
warranty. 2. A denial that he agreed, or procured 
the plaintiff to agree. And, 3. That at the time, 
&c., he had authority to sell. 

At the trial at Salisbury, at the last summer 
assizes, before Lush, J., it appeared that the plain- 
tiff was, with certain other persons of the name of 
Brind, owner of an estate called the Liddington 
estate. The defendant and the other owners issued 
an advertisement, which stated that the estate was 
to be sold, and that “ to treat and view the* property 
application was to be made” to certain persons, one 
of whom was the defendant. The plaintiff accord- 
ingly applied to the defendant. A correspondence 
ensued betw^n them relative to the sale of the 
estate, for wmch the plaintiff offered the sum of 
10,500/. On the 18th Oct. 1867, the defendant wrote 
to the plaintiff saying, that four out of the five 
owners of the estate agreed to his proposal, and 
that he should see the fihh the next day and had no 
doubt that he would accept it too. On the 20th 
Oct the plaintiff wrote to the defendant to say that 
if he was to have the estate for 19,500/., the matter 
must be settled at once, “ as the season is going on 
for cropping the ground with wheat, and 1 find the 
entry very bad, as there arc only thirty acres which 
can be sown this year.” On the 22nd Oct. the defen- 
dant accepted the plaintiff’s offer by telegraph, and 
on the 2drd plaintiff wrote to defendant acknowledg- 
ing the receipt of the telegram, and saying that he 
considered himself the purchaser. The abstract of 
title was sent about the end of October. On the 
8th Nov. the solicitors to the Brind family wrote 
to the plaintiff to say that one of the owners had 
not authorised the defendant to sell. On the 18th 
they wrote again, saying that it was clear that the 
defendant had no authority to sell the estate. On 
the 28th Nov. the defendant himself wrote to the 
plaintiff, saying, “ I am sorry there has been any mis- 
understanding in the matter of the sale of the Lid- 
dington estate. 1 thought that, subject to the pre- 
paration of a proper contract, I was authorised to 
sell, but it now appears that other parties interested 
take a different view of the matter.” The owners 
refused to complete the sale, and shortly afterwards 
sold the estate to another person for a larger sum than 
the plaintiff had agreed to give. The plaintiff then 
brought an action against them (the present defen- 
dant being one of them), and interrogated them as 
to whether they had not given Francis authority to 
sell the estate. Francis, in his answer to interroga- 
tories, said that he had been under the impression 
that his co-owners would concur, if he could get an 
offer of the 10,600/; but he had since discovered 
that there had been a misunderstanding on^ the 
point. The other owners denied that* they had 
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given any authority to Francis to sell the estate^ 
Nevertheless, the plaintiff continued his action 
against them, hoping to prove by means of the 
before-mentioned advertisement that Francis had 
had the authority he represented. The case came 
on for trial at the Salisbury summer assizes 1868, 
before Mellor, J., who non-suited the plaintiff. The 
plaintiff subsequently moved for a rule to set aside 
the non-suit, but that was refused, and he had to 
pay not only his own costs but those of the defen- 
dants. He then commenced the present action, 
when he obtained a verdict for 726/. 9s. This 
sum included full compensation for (^1) costs in- 
curred in investigating the title, (2) ms own costs 
and the taxed costs of the defendants in the 
previous action, (3) the difference between the 
price which he had agreed to give for the estate and 
the price at which it was subsequently sold, and (4) 
loss incurred by him in selling stock, horses, &c., which 
he had bought, after entering into the contract with 
the defendant, with a view to stocking the farm. 
Leave was reserved to move for a rule to reduce the 
damages. 

Lopes, Q.C. (on Nov. 4, 1869), moved accordingly, 
and a rule was granted. 

Cole, Q.C., (on Jan. 15 and Feb. 5), showed cause 
All the cases show that the plaintiff is entitled to 
full compensation for the expense he was at in 
investigating the title. The next question that 
arises is up to what point the plaintiff ought to 
recover the costs of the previous action. The de- 
fendant’s letter of the 28th Nov. 1868 is clearly not 
a distinct denial of authority. [Bovill, C.J. — On 
the contrary, it looks rather as though he still thought 
he had authority.] Just so. The plaintiff then 
w'as at all events justified according to the rule laid 
down in Richardson v. Dunn, 8 C. B., N. S., 655 ; 
30 L. J. 44, C. P. ; Collen v. Wriqht, 7 E. & B. 301 ; 
26 L. J. 147, Q. B. ; 8 E. & B. 647 ; 27 L. J. Q. B 
215 ; and Spedding v. Nevill, L. Hep. 4 C. P. 212 ; 38 
L. J. 133, C. P. in commencing his action and in 
going on with it, at least until he had the answer of 
the defendant and the others on oath denying the 
defendant’s authority. Until the plaintiff got this 
answer, he had every reason to believe that the 
defendant had authority to sell the estate, and, 
having got a valuable bargain, he was not bound to 
sit down and take no steps to enforce it. The 
question is what would a reasonable man have done 
under the circumstances ? It is submitted that the 
plaintiff did nothing more than , a reasonable and 
prudent man was bound to do. Even after he had 
the answers of the then defendants denying on oath 
that they gave the present defendant authority to 
sell, the defendant was justified in going on with 
the action. It is true he failed. Still it was a 
moot point whether the wording of the advertise; 
ment was not such as to hold out the present defen- 
dant as authorised to sell the estate. The plaintiff, 
knowing that the estate had been sold at a higher 
price than he had contracted to give, was justified in 
looking with suspicion at the answers of the then 
defendants, and in proceeding with the action. T^e 
next question is as to the damages for loss of bargain* 
Engel v. Fitch, 18 L. T. Rep. N. S. 318 ; 87 L. J. 
145, Q. B. ; L. Bep. 3 Q. B. 314, is a conclusive 
authority to show that the defendant having undeiw 
taken to sell what he had not secured command of, 
cannot claim the protection of a rule which has 
reference solely to the difficulty of making out a 
title to real property. The fact that the estate sul^ 
sequently sold for more than 10,6004 is pritnajacie 
evidence that it was worth more than that sum, and, 
_n the absence of any evidence to the contrary, 
must be taken as conclusive. As to the last ques- 
tion, the parties clearly contemplated that early 
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possession would be given, and the plaintiff in one 
of his letters says, *'• I must be at great expense in 
stocking, &c.” 

Lopesy Q.C., and Bowen, in support of the rule 
We do not contest the plaintiff’s right to recover 
the costs of investigating the title. With regard 
to the next point, the plaintiff is clearly not entitled 
to the costs of the previous action, after receiving 
the answers to the interrogatories. Moreover, he 
was not justified, after the warnings he had received 
from the vendors’ solicitors, in commencing the 
action. No reasonable man, who thought he would 
have to bear the costs himself, would have com* 
menced the action without further inquiry. The 
letters received from the defendant and the vendors’ 
solicitors were, if not conclusive, at any rate such 
as ought to have made the plaintiff pause and make 
further inquiries before proceeding. [Bovill, C. J. — 
The letter of the defendant is by no means clear. 
As for the other letters, they came from the Brinds 
not from the defendant.] How could the plaintiff 
possibly expect to prove his case, after receiving 
those letters ? [Bovilt., C.J. — He was not then sure 
that he could not call Francis as a witness.] Would 
anyone have advised an action under the circum- 
stances? [Bovill, C.J. — Put it the other way. 
Would anyone at that stage of the case have 
advised an action against Francis for making wrong- 
ful representations of authority?] In all decided 
cases there has been a persistence in the wrongful 
representation, and in Spedding v. NeJll (ubi sup.) 
there was a count in fraud and such misconduct on 
the part of the defendant that fraud might have well 
been expected. AVith regard to the next point, this 
case is distinguishable from Engel v, Fitch {ubi sup.), 
as that related to the loss of profit on the re-sale of 
a lease. The damages are too remote : they are not 
the natural consequences of the breach of contract 
and cannot be said to have been in the contempla- 
tion of the parties. In Sikes v. Wild, 4 B. & S. 421 ; 
32 L. J. 375, Q.B. ; 8 L. T. Rep. N, S. 642, the mis- 
conduct of the defendant was the ground of the 
damages. In Engel v. Fitch the defendant v'as 
guilty of misconduct. [Bkett, J. — Can the motive 
of the defendant in a breach of contract be impor- 
tant?] That is the principle of the cases. They 
cited also 

Hopkins v. Orn&ehrook, 6 B. & C. 31 ; 

Hadley v. Boxen dale, 9 Ex. 341 ; 23 L. J. 179, 
Ex. ; 

Walker v. Moore, 10 B. & C. 416. 

As to the next point the damages are clearly too 
remote. The plaintiff began buying stock ten days 
after the contract was made, and before the abstract 
of title was investigated. The letters do not show 
that it was in the contemplation of the parties that 
the plaintiff should be in such a hurry ; ( Worthing- 
ton V. Walbngton, 18 L. J. 360, C. P. ; 8 Q. B. 134.) 

Bovill, C. J. — The defendant having admitted 
that the verdict must stand as to the costs of 
investigating the title, three questions only are left 
for our consideration. The first question that arises 
is whether the plaintiff is entitled to recover from 
the defendant the costs of the action brought by 
him against the parties whose agent the defendant 
held himself out to be. That action failed, on the 
ground that the defendant had not been authorised 
by these parties to sell the estate. The plaintiff was 
nonsuited, aiM hud to pay the costs of both sides. 
It seems to me that the present defendant, having 
contracted on behalf of the vendors, led the plaintiff 
to believe tliat he had the authority he warranted. 
The plaintiff, then, was justified as against him in 
acting on his representations, and in commencing 
proceedings against the vendors, on their refusing to 
convey. If he commenced these proceedings properly 
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and reasonably, and was led to commence them by 
the act of the defendant, then, as he failed by reason 
of the defendant having had no authority to sell the 
estate, the defendant is responsible for all costs 
reasonably incurred. iThe rule in these cases is 
that where a pretended agent in reality had no such 
authority as he pretended to have, he must pay all 
the costs which he, whom he has deceived, acting on 
his representations and conduct, has reasonably 
incurred. It is a question for a jury what^sts are 
reasonably incurred. That was the rule laid down in 
Hughes v. Grceme, 33 L. J. 335, Q. B. ; and I am at a 
loss to see what other rule could bo adopted. We, 
then, sitting as a jury, and looking at all the cir- 
cumstances, think that the action was reasonably 
and properly brought, and that the plaintiff was led 
to bring the action by the representations of autho- 
rity made by the defendant. As to any statement 
made by the defendant before action, I think that 
the defendant ought to have made a disUhet and 
positive denial of his,, authority, to disentitle the 
plaintiff to the costs of commencing proceedings. 
The only step taken by the defendant was to 
write the letter of 28th Nov. 1867, in which he 
said, “It now appears that other parties inter- 
ested take a different view of ' mattfen.” 
That is by no means a distinct denial ^f authority ; 
on the contrary, the defendant seems to intimate 
that he is by no means sure that he had no autho- 
rity. Other letters passed between the parties, and 
the plaintiff received one from the solicitor to the 
Messrs. ^Brind distinctly denj'ing the authority. 
That, however, is a denial by the alleged principals 
and not by the defendant. In all these cases the 
question arises whether the plaintiff, as a reasonable 
man, was bound to act on such a representation. 
All the circumstances must be considered. The 
parties may have had the deepest interest in trying 
to repudiate the bargain made on their behalf. In 
other cases there may be fraud or collusion. I un- 
hesitatingly think that the proceedings were rea- 
sonably commenced, the defendant having made no 
distinct denial of authority. The question then 
arises, whether and how far they were properly con- 
tinued. After I be then defendants, including the 
present defendant, had, in their answers to inter- 
rogatories, denied the authority on oath, I do not 
think that the plaintiff ought to have continued the 
proceedings against them, but to have gone at once 
against the present defendant. Instead of doing so, he 
continued the action and endeavoured to make out a 
case by means of the advertisement. In doing so 
he was, according to the decision of this court, 
wTong, as the advertisement gave the defendant no 
authority to sell on behalf ©f the vendors. The 
plaintiff failed then, and not on the ground of the 
defendant having represented himself as having 
an authority which he had not. I think that the 
plaintiff ought not reasonably to have continued 
the action, after getting the answers to the inter- 
rogatories, so that the damages he is entitled to 
under this head must be no greater than will cover 
the costs of the first action up to the time of re- 
ceiving the answers to interrogatories and of sub- 
mitting them to the consideration of the plaintiff’s 
legal advisers. The next point is as to the damages 
for loss of bargain ; and the plaintiff’s claim on^his 
head is not put on the ground that the plaintiff is 
entitled to recover the difference of price on the re- 
sale as such, but that that difference must be treated 
as a measure of the difference between the contract 
price and the actual value. Could he have re- 
covered these damages from the vendors if they had 
been bound by the defendants’ contract and had re- 
fused to cohvey the estate ? If he could, then he can 
also recover them from the defendant. I assume that 
thb vendors had a good title, and were in a position 
to convey. Why, then, did the contract go off? 
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Not because of any defect in title, but by reason|of 
a refusal to convey. If the defendant had had 
authority to bind the vendors, they would have had 
no justification for their refusal. If a purchase 
of real estate goes off by reason of a defect in the 
vendor’s title, that is an exceptional case ; but there 
is no decision limiting the damages in a case wher^ 
a party, having a title, refuses to convey. Mr. 
Bowen has tried to distinguish Sikes v. Wild, and 
Engel y. Fitch (^ubi sup.'); yet the principle of these 
decisions is clear. If a person has a title and re- 
fuses tO''tt^vey, he is entitled to no exceptional 
favour, rtf the case of Engel v. Filch the defen- 
dant had it in his pO\^r to complete the purchase 
by ejecting the tenant. Let us apply the principle 
of that case to this. The purchase goes off, not 
through any defect in the vendors’ title, but merelj' 
by reason of their refusal to carry out the contract. 
On this head, I think that the plaintiff is entitled 
to a verdict for 100/., that being the difference be- 
tween the contract price and the price at which the 
estate was subsequently sq!*!. The third point 
arises as to the lo^s incurred by the plaintiff in 
selling stock and rarming implements which he 
had bought in contemplation of taking early pos- 
session of this estate. I do not think, however, 
that these damages can be said to naturally flow 
from the defendant’s breach of contract. A party 
who makes a contract for the purchase of an estate, 
must know that considerable time necessarily 
elapses before the contract can be completed. It 
is impossible to say that damages like these are not 
too remote, the stock, &c., having been purchased 
before possession was given or the conveyance 
made. If the plaintiff could have shown that the 
immediate purchase of stock was clearly in the 
contemplation of the parties, he might have brought 
the case within the rule laid down in Hadley v. 
Baxendale (nhi sup). It was no doubt in contem- 
plation of the parties that early possession should 
be given, and the plaintiff no doubt let the defen- 
dant know that ho intended purchasing stock for 
the farm. But there was nothing amounting to a 
_^ar notice that the plaintiff intended to purchase 
sl^k before taking possession, so as to bring the 
case within the rule laid down in the case men- 
tioned. I think we should be allowing a new head 
of damages if we allowed the plaintiff to recover 
on this head. The circumstances do not warrant 
it, and the damages cannot be considered as natu- 
rally flowing from the breach of contract, or to have 
been in the contemplation of the parties. 

M. Smith, J.— I am of the same opinion. As 
regards th c n ^g ts of the previous action, the ques- 
tion arises was the reasonable course for the 
plaintiff to have taken. The defendant had repre- 
sented himself as authorised to sell the estate, and 
everything happened to lead the plaintiff to suppose 
that he had the authority which he said he had. 
The estate was publicly advertised for sale, and 
after the contract was made the plaintiff had a 
correspondence ^^h the vendors’ solicitors, in which 
the contract Whs treated as valid. The plaintiff 
went to some expense in investigating the title, and 
had every reason to believe that he had bought the 
estate. But it afterwards appeared that the de- 
fendant had no authority to sell ; and he accord- 
ingly wrote a letter to the plaintiff throwing doubt 
upon tll^ubject. It may have been that the 
defenda^^tended to say that he had had no ai^ 
thority ; but the letter is equivocal. The plaintiff 
had a valuable bargain, and he was not bound, 
under the circumstances, to sit down and do nothing 
to enforce it. He might have preceded, agmu^ 
either the defendant or his principals. The plaintiff 
was in a position of some difficulty, but I cannot 
•ay that he did not do what a prudent would 
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have done under the circumstances. He knew of 
the subsequent sale at an advanced price, and he 
might have reasonably hoped to succeed against 
the vendors. Lots of things might have happened 
to give evidence of authority It was a natural and 
prudent course for him to take to proceed against 
the vendors. But then, having commenced his- 
action against them, he interrogated them as to the 
authority, which he contended they had given to 
the present defendant. They all answered that 
no such authority had been given. After that, 
there was no reason for him to doubt that such 
was the case, and the further prosecution of the 
action was imprudent. On these grounds I think 
that the plaintiff is entitled to recover the 
costs of the previous action up to his re- 
ceiving the answers to the interrogatories and 
also any fair expmises incurred by him in con- 
sidering those answers. The next question that 
arises is whether the plaintiff is entitled to recover 
damages for the marketable value of the estate 
beyond the price he had agreed to give. I think 
that he is clearly entitled to such an amount as will 
recompense him for the loss of the contract which 
he had made. If the defendant had been authorised 
by the vendors to contract, the plaintiff could clearly 
have recovered these damages from them. If they 
had, under such circumstances, refused to carry out 
their contract, the plaintiff would have been entitled 
to the difference between the contract and the 
market price. This is clearly laid down in the case 
of Engel v. Fitch (ubi. sup.), where Kelly, C. B., in 
giving the judgment of the Exchequer Chamber, 
said ; — “ I may add that I think this wouhl be so in 
all cases of this kind, excepting those within the 
rule of Flureau v. Thornhill, which is confined to the 
single case of failure of title. We adopt the 
general rule as enunciated by Parke, B., in Robinson 
V. Harman, that “ the rule of the common law is 
that when a party sustains a loss by reason of^ a 
breach of contract, he is, so far as money can do it, 
to be placed in the same situation, with respect to 
damages, as if the contract had been performed. 
The case of Flureau v. Thornhill qualified the rule 
of the common law. It was there held that con- 
tracts for the sale of real estate are merely on con- 
dition that the vendor has a good title, so that when 
a person contracts to sell real property, there is an 
implied understanding that, if he fail to make a 
good title, the only damages recoverable are the 
expenses which the vendee may be put to in investi- 
gating the title.” The measure taken here is the 
difference of price on the re-sale. That is prinia 
facie evidence of the real value of the estate, and 
there being no evidence here to the contrary, it is 
on this head of damages conclusive. With regard to 
the third point, 1 do not think the plaintiff ought 
to succeed. If nothing had passed between the 
parties with regard to stocking the farm, the 
damages would be clearly too remote. It could not 
be in the contemplation of the parties that the 
plaintiff would lay out money in collateral pur- 
chases, which would only be jK-cessary when the 
estate was in actual possession. If we were to hold 
otherwise, every man who contracted for the pur- 
chase of the lease of a Imuse might, if the purchase 
went off, claim damages lor loss incurred in pur- 
chasing furniture. Such damages are not natu- 
rally in the contemplation of the parties. But 
then the correspondence is relied on to show 
that the plaintiff gave notice to the defen- 
dant that he was about to pufehase stock, 
and it is contended that, on this account, this 
particular matter must be treated as having been 
in the contemplation of the parties. But I do not 
think that the letters show tliat the plaintiff in- 
tended to buy stock before taking possession, so 
that on this head of damage the plain t iff fails. 
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Bkett, J. — I think that the plaintiff is entitled to 
the costs of the previous action up to his receiving 
the answers to the interrogatories and for a rc'ason- 
able time afterwards. I think that he was jusiified 
at first in thinking that he had a reasonable pros- 
pect of success, and that he might well have thought, 
until he received the answers to the interrogatories, 
that he might call the defendant as a witness tc 
prove that he actually had had the authority which 
he had represented himself to have. As to the in- 
creased value of the estate. I think that the plaintiff 
is cntitlc<l to recover the difference between the 
contract price and the price at which the estate 
was subsequently sold. If the defendant had had 
the authority which he represented himself to have, 
the plaintiff would have had an estate of this in- 
creased value, and if the principals had then refused 
to convey it, he might have recovered from them. 
The case of Engel v. Fitch is a good authority to 
show that he might, and if, under such circum- 
stances, he might have recovered against them, he 
may now recover the same damages from the defen- 
dant. With regard to the third head of damage, I 
cannot think that the plaintiff is entitled to recover. 
The contract was for the sale and purchase of land, 
and horses and so forth were bought by the defen- 
dant before possession of the land was given or even 
the title investigated. The defendant was surely 
not bound to contemplate that the plaintiff would 
make such a purchase. But it is said that he had 
notice of his intention to do so. That depends on 
the ‘ construction we put upon the corospondenco. 
I mpst say that the plaintiff does not seem to me 
to give the defendant any warning in his letters 
that, if the contract were made, he should at once 
commence buying stock before possession of the 
estate was given or the title had been investigated. 

Rule accordingly. 

Attorneys for the plaintiff, Vennings., Robins, and Co. 

Attorneys for the defendant, C. T. Foster, for R. 
W. \Villia77is, Cardiff. 


Friday, April 22. 

Bowden v. Allen. 

Practice — Interrogatories — Libel — Newspaper. 

The Vdth section of Q ^ 7 Will. 4, c. 76, which was 
re-enacted by 32 33 Viet. c. 24, sched. 2, does not 

compel an answer to interrogatories which the person 
interrogated swears would tend to criminate him. 

This was an application to reverse an order of 
Bramwell B. at chambers. 

An action was brought by the plaintiff against 
the defendant for a libel contained in a newspaper, 
of which the defendant was supposed to be the 
publisher. ^ The plaintiff obtained an order from 
Willes, J., in chambers to interrogate the defendant 
as to whether he was the responsible publisher of 
the newspaper in question. The defendant, how- 
ever, refused to answer the interrogatories, on the 
ground that his answers would tend to criminate him. 
Application was made to Bramwell, B., at chambers 
to compel the defendant to answer; the learned 
judge, however, made no order, and made the plain- 
tiff pay the costs of the application. Against this 
decision the plaintiff appealed. 

Foard for the plaintiff. — ^The plaintiff has to prove 
that the defendant published the libel in question. 
The statute 82 & 33 Viet. c. 24, which did away 
with the necessity under which publishers of news- 
pi _ rs formerly lay of registering themselves, renders 
it ditBcult to prove who is the publisher of a news- 
paper. The only course for the plaintiff to take 
under the circumstances is to interrogate. Accord- 
ingly the Act (in sched. 2) re-enacts sect. 19 of 6 & 7 I 
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Will. 4, c. 76, which provides that “ if any person 
shall file a bill in any court for the discovery of the 
name of any person concerned as printer, publisher, 
or [u oprietor of any newspaper, or of any matter 
relative to the printing or publishing of any news- 
paper, in order more effectually to bring or carry 
on any suit or action for damages alleged to 
have been sustained by reason of any slanderous 
or libellous matter contained in any such news- 
paper respecting such person, it shall not be 
lawful for the defendant to plead or denaqr to such 
bill, but such defendant shall be coifipellable to 
make the discovery required; provided always that 
such discovery shall not be made use of as 
evidence or otherwise in any proceeding against the 
defendant, save only in that proceeding for which 
the discovery is made.” [Keating, J. — This seems 
to bo a re-enactment of part of a statute passed 
before the Common Law Procedure Act of 1 854, 
without taking any notice of intervening legisla- 
tion.] As a court of law has now just the same 
powers as a court of equity, with regard to dis- 
covery, the court will not allow a party to refuse to 
answer interrogatories, seeing that if the same 
questions were put to him through the medium of 
a bill of discovery, he would be compelled to answer. 
The objection, moreover, was taken at the wrong 
time. He cited : 

Thorpe Y. Macaulay, 5 Mad. 218. 

Boyle V. Wisema/n, 10 Ex. 647. 

Tapling v. Ward, 6 H. & N. 30; 30 L. J. 222, Ex. 

Bovill, C.J.— It is certainly a great misfortune that 
parties who seek redress against wrongs done them 
in the columns of a newspaper should be met with 
this difficulty — that they cannot find out who is the 
responsible person against whom they ought to pro- 
ceed. The difficulty is caused by the repeal of the 
statute, which required the responsible publisher of 
every newspaiier to be registered. The Act of last 
year (32 & 33 Viet. c. 24) which effected this change, 
re-enacted *6 & 7 Will. 4, c. 76, s. 19, with a view 
to enabling iiersons aggrieved to discover ^ 
responsible parties, but it mode no reference ' to 
legislation that had taken place since the passing of * 
the latter Act. Under the circumstances, it appears 
to me that the decision of my brother Bramwell 
was right. As a rule, a man is not bound to answer 
a question if his answer would tend to criminate 
him. In some cases the presiding judge may require 
to be satisfied of the reasonableness of the objection, 
but he most frequently accepts the statement of the 
witness. It would, as a general rule, render the 
privilege worthless, if the pefson cUtiming it were 
bound to explain in what way hil -answer would 
criminate him. In the present case the interroga- 
tories were framed expressly with the view of 
making the defendant criminate himself, and it is 
idle to say that, on claiming the privilege ho must 
show how his answers would criminate him. The 
rule is established on grounds of public policy, and 
holds good in the courts both of law and equity. 
Ordinarily, the court will refuse to order a ques- 
tion to be answered, if the witness says his answer 
will criminate him. In some cases the court 
allows the question to be put, leaving it to the 
witness to claim his privilege if he likes ; in other 
cases the court will refuse to allow the question 
at all. In the present case my brq^qi|i Willes 
made an order requiring the defendant to answer ; 
the defendant claimed his privilege and refused to 
do so. My brother Bramwell was asked to over- 
rule the objection. He refused to do so, and, in 
so refusing, was, in my opinion, perfectly right. 
As a general rule a person may refuse to answer 
interrogatories administered under the Common 
Law Procedure Act, if his answers would crimi- 
nate him. Mr. Foard, however, ^sontends. that, 




ICay 7, 1870.J 


THE LAW TIMES REPORTS.— yo\, xxii., n.s.— 343 


C. P.] 


Moulb V. Garbbtt anb othbrs. 


[Ex. 


under sect. 19 of 6 & 7 Will. 4, c. 76, re-enacted by 
32 & 33 Viet. c. 24, sched. 2, the court may compel 
an answer, even although it has that tendency, and 
that the person interrogated will be protected by 
that section from having his answer used against 
him in any other proceeding. That section is, 
however, limited in its terms. It is confined to 
the ease of a bill of discovery. If we could give 
to the person interrogated that protection against 
the consequences of his answers to interrogatories 
that is provided in the case of a bill of discovery 
by the section in question, we should be disposed to 
make the order. But the statute docs not enable 
us to do so. Thus, if we made the order, we 
might force the defendant to furnish the means 
of convicting himself of a criminal offence. The 
19th sect, would not protect him, if his answers to 
these interrogatories were made evidence against 
him in a criminal prosecution, 1 think, therefore, 
that the decision of my brother Bramwell was 
right, and that this application must be refused. | 


him against such a consequence. It is contended 
that the 19th section of 6 & 7 Will. 4, c. 76, which 
was re-enacted last year, gives him such a protec- 
tion. That section, however, applies to the case of 
answers to a bill of discovery, not to that of answers 
to interrogatories. I think, therefore, that the de- 
fendant does show just cause, and that he ought 
not to be compelled to answer. The plaintiff may 
file a bill of discovery, and the defendant will then 
be compelled to answer. It is clear, however, that 
a lamentable mistake has been made by the Legis- 
lature, and it would be well if it were rectified. 

Application refused. 

Attorneys for plaintiff, Wilkinson and Howhlt. 

COURT OP EXCHEaUEB. 

Reported by H. Lbiou and B. Luhlry, Esara., BarrUtora- 

at>Law. 

Peb. 1 and 23. 


Keating, J. — I am of the same opinion. It is 
with great reluctance, however, that I feel myself 
compelled to refuse this application, as I think 
there has been an accidental omission in the statute, 
which takes away the means formerly given of find- 
ing out who is responsible for the statements in a 
newspaper. To supply this need, a section of an old 
Act is re-enacted, which provides that in an action 
for libel against the proprietor of a newspaper, if 
the plaintiff file a bill against the defendant with a 
view to discovering whether he is the responsible 
person, the defendant shall have no excuse for re- 
fusing to answer and shall answer. The plaintiff 
has no other means of discovering. It seems as 
though the Legislature had forgotten the powers of 
discovery now enjoyed by courts of law. We are now 
asked to supply the omissions of the Legislature ; 
but we should exceed our powers if we did so. I 
think my brother Bramwell was right, as an answer 
to the interrogatories might have been used as 
evidence against the defendant on an indictment. 

M. Smith, J.^ — I am of the same opinion. Inde- 
pendently of the 19th section of 6 & 7 Will. 4, c. 76, 
re-enacted by 32 & 33 Viet. c. 24, sched. 2, the court 
certainly has no power to compel any further 
answers to these interrogatories. The interroga- 
tories are framed with a view to getting the defendant 
to admit that he published a libel, and the defen- 
dant refuses to answer them on the ground that, by 
so doing, he would criminate himself. Under these 
circumstances, the court has no power to compel 
him to answer, unless the section that I have quoted 
is incorporated in the Common Law Procedure Act, 
1854. I have endeavoured to see whether, if we 
compelled an answer, we could introduce the pro- 
tection given by that section, and I do not think we 
have any right to compel, unless we are sure we 
can give the protection. I cannot at all think that 
we can give the defendant protection against the 
possible consequences of his answers^ And therefore 
do not think we have any right to compel him to 
answer. It is not for us to put a forced construc- 
tion on the Act ; we should rather leave it to the 
Legislature to amend it where it is manifestly 
deficient. 

Brett, J. — The interrogatories have been ad- 
ministered to the defendant under the filst section 
of the Common Law Procedure Act 1854, and the 
defendant is bound to answer them, unless he can 
show just cause to the contrary. He does show a 
just cause if he says that his answers would tend 
to criminate him. His answers to these iritbrroga- 
tories might be used as evidence against him on an 
indictment, unless the Legislature has protected 


Moulb v. Garrett and others. 

Lease — Assignment of — Breach of covenant — Liability 
of remote assignee to lessee. 

A lease containing a covenant to repair was assigned by 
the lessee and assigned over by the assignee. The 
ultimate assignee committed a breach of the covenant^ 
for which the lessor sued the lessee^ and recovered 
damages. The lessee sued the ultimate assignee for 
an indemnity : 

Held, that he was entitled to recover^ on the gt ound that 
the relation o/ surety and principal exists betiveen a 
lessee and a subsequent assignee of the lease^ whether 
immediate or remote. Per Channell and Pigott, B.D.y 
Cleasby, B. dissenting. 

Declaration in substance stated that Godfrey 
Thurgood, by indenture bearing date 16th June 
1845, demised to the plaintiff a certain messuage, 
&c., for a certain term, at a yearly rent of 69/., by 
quarterly payments, and that the plaintiff by the 
said indenture covenanted to pay rent and to repair 
the demised premises during the term. That after 
the making of the said indenture, and the entering 
by the plaintiff into the occupation of the said mes- 
suage and premises, it was agreed by and between 
the plaintiff and the defendants on the 3rd May 
1860, as follows, namely, that the plaintiff should 
sell, and the defendants should purchase, the said 
lease for the then unexpired term thereof for the 
sum of 60/., and that the plaintiff should pay all 
rent, rates, and taxes, to the 9 th May thereafter 
following, and should on such day give up posses- 
sion of the said messuage and premises to the 
defendants, or whom they might appoint ; that the 
plaintiff did give up possession of the said mes- 
suage and premises ; and that the defendants after- 
wards entered upon the said messuage and premises, 
and became and were assignees of the said lease, 
and subject to the payment of the rent and obser- 
vance and performance of the covenants and con- 
ditions aud agreements, by virtue of the said lease 
to be observed and performed, and were so possessed 
as such assignees for a long space of time, where- 
upon it became and was their duty as such assignees 
to pay the rent and perform the covenants of the 
said lease for and during the time during which 
they should so remain possessed as assignees. Yet 
the defendants did not pay the rent, but permitted 
two quarters to be in arrear, and did not repair the 
premises, by reason of whidi breaches the executors 
of Thurgood sued and obtained judgment against 
the plaintiff for the rent and dilapidations, and the 
plaintiff was compelled to pay the sum of 168/. 16s. 
for damages and costs, and also incurred costs in 
d^ending himself agi^st such action. 
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Second count, for use and occupation, inonej- 
paid, and on accounts stated. 

Pleas ; 1. To first count, not guilty. 2. To same, 
traverse of the alleged demise to the plaintiff and of 
the plaintiff’s covenant. 3. To same, that it was not 
agreed by and betw ccn the plaintiff and the defen- 
dants as alleged, nor did the plaintiff give up posses- 
sion of, nor did the defendants enter upon the said 
messuages and premises, nor did they become, nor 
were they, assignees of the said alleged lease, or 
subject to the payment of the rent, or performance 
of the covenants, nor were they possessed as 
such assignees, nor was there such alleged duty 
of the defendants as such assignees, as in that be- 
half alleged. 4. To same, that before the alleged 
brea;:he8 of duty, the defendants, by deed, assigned 
the term to one Thomas Higgins, who then entered 
into the premises and was possessed thereof for the 
residue of the term. 5. To the money counts, 
never indebted. 

Issues thereon. 

The trial took place before Pigott, B. at the 
sittings in Middlesex, after Trinity Term, when the 
facts appeared to be as follows : By lease dated 
16th June 1846, Godfrey Thurgood leased to the 
plaintiff the premises in question, for twenty- 
four and three-quarter years, less twenty-one 
days, subject to covenants to repair and leave in 
repair. On the 8th Jan. 1846, the plaintiff as- 
signed to one E. Bagley. Various mesne assign- 
ments took place, and the lease was Anally re- 
assigned to the plaintiff, by one J. Clark, on the 
21st Feb. 1859. On the 3rd May 1860, the defen- 
dants agreed to purchase the lease of plaintiff for 
60/., for one of their customers, and plaintiff under- 
took to assign to whomsoever they should appoint. 
The plaintiff agreed to pay rent, rates, and taxes, 
up to the 9th May, on which day he agreed to give 
up possession. The defendants named one Bartley, 
as assignee, and the plaintiff executed an assign- 
ment to him on May 7tli, subject to the covenants 
of the original lease, and which contained a cove- 
nant by Bartley, to perform such covenants and 
indemnify the plaintiff. On the 14th July 1860, the 
defendants took from Bartley a mortgage, by way 
of underlease, to secure advances made by them to 
him. On the 23rd Nov. I860, Bartley assigned the 
lease, for the residue of the term, to defendants free 
from his equity of redemption, subject to the pay- 
ment of rent and performance of the covenants. 
The assignment contained a covenant by defendants 
to indemnify Bartley from all actions which should 
be prosecuted against him, and all costs which he 
should incur by reason of the non-payment of the 
rent, and non-performance of the covenants. The 
defendants took possession of the premises and re- 
mained in possession till Jan. 29th 1867, when they 
assigned the lease to T. Higgins, he covenanting to 
pay the rent and perform the covenants and indem- 
nify the defendants. On the 4th July 1866, Godfrey 
Thurgood gave the plaintiff notice to do certain 
repairs, and in April 1867, his executors sued plain- 
tiff for breach of covenant. The plaintiff gave 
immediate notice of the action to the defendants, 
who replied that they had no interest in the lease. 
In Nov. 1867, the ground landlord recovered posses- 
sion of the premises, against Higgins, by action of 
ejectment. The plaintiff let judgment go by default 
in the action by Thurgood’s executors, and paid 
158/. Is. Id, for damages and costs. It was agreed 
that the sum of 75/. represented the amount of the 
dilapidations, which occurred during the time when 
defendants were assignees of the term. 

On these facts the judge directed a verdict for the 
defendants, reserving leave to the plaintiff to move 
to enter it for himself for 75L 

A rule nisi was accordingly obtained against it, 
ivhen 


Mu.fisty, Q. O. and R. D. Bennett showed cause. — 
The case of Burnett v. Lynch^ 6 B. & C. 689, will be 
relied on in support of the rule, but that was an 
action between the original lessee and his im- 
mediate assignee. Here there is an intermediate 
assignee, which is an altogether different case, 
inasmuch as there is no privity of contract between 
the parties. The observations made by Lord Denman 
in Wolveridye v. Stewatd, 1 C. & M. 659, tend, no 
doubt, to support the plaintiff’s contention as there 
it is suggested that the ultimate assignee is in the 
nature of a principal debtor, and the original lessee 
in the nature of a surety, and, therefore, the latter, 
if sued for breaches of contract, can recover over 
against the assignee. But this was merely obiter 
dictum^ and not necessary for the decision of the 
case ; it professes moreover to be founded on 
Burnett v. Lynch, which does not really bear it out. 
There is an express covenant by Bartley with 
plaintiff, and by defendants with Bartley to indemnify 
against breaches of covenant, which excludes any 
implied covenant. The plaintiff’s remedy was 
against Bartley his own immediate assignee. 

II. T. Cole, Q. C. and Merewether, supported the 
rule. — The plaintiff is clearly entitled to recover 
according to the principle laid down in Burnett v. 
Lynch, and Wolveridye v. Steward. The assignee, 
whether immediate or not, being the person in 
enjoyment of the property which was the original 
consideration for the covenant, and having the 
control of it is bound to perform the covenants 
during his holding, and is primarily liable to the 
lessor for non-performance of them. The lessee, 
therefore, on the general principles of law, if com- 
pelled by law to pay damages for which another is 
primarily liable, is entitled to recover them from 
that other. He is in the nature of a surety, and the 
assignee in that of a principal. The existence of 
an express covenant between Bartley and defendants 
or between plaintiff and Bartley cannot affect or 
exclude any contract or duty arising between 
plaintiff and defendants. 

Cur. adv. vult. 

Feb. 23. — Cjunnell, B. — This case came on for 
trial before iny brother Pigott at the Middlesex sit- 
tings after last Trinity Term. There was no dis- 
pute as to the facts. A verdict pro forma was 
directed for the defendants, with leave to the 
plaintiff to move to enter a verdict for him for 
the sum of 75/. This sum was agreed upon between 
the parties as the amount of the damage which, if 
any, the plaintiff was entitled to recover against 
the defendants, being the damages in respect of 
breaches of covenant by the defendants whilst- 
they were assignees of the lease as hereinafter men- 
tioned. In Michaelmas Term a rule to show cause 
was obtained to enter the verdict for the plaintiff. 
This rule was, in the absence of the Lord Chief 
Baron, argued before my brothers Pigott, Cleasby 
and myself ; by Mr. Manisty on the part of the 
defendant, and Mr. H.T. Cole for the plaintiff. We 
took time to consider. I now proceed to deliver the 
judgments of my brother Pigott and myself. The 
facts are shortly these : The plaintiff was the lessee 
of certain premises under a lease containing cove- 
nants by him usual in leases. He assigned to one 
Bartley, who assigned to defendants. The defen- 
dants afterwards assigned over, but they had, 
during the time they were assignees, committed 
breaches of the covenants in the original lease. 
For these breaches of covenant the plaintiff, as 
lessee, was sued by the lessor, and he paid to him 
the before- mentioned sum of 76/. He now seeks to 
recover from the defendants the amount so paid by 
him to the lessor. The assignment to Bartley was 
made to him as the nominee of the defendants 
under a contract between the plaintiff and the de- 
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fendants; but that does not appear to us to be 
material. It mid^ht be that by that contract the 
defendants expressly indemnified the plaintiff 
against all future breaches of covenant ; such, 
however, does not appear from the contract as re- 
cited in the declaration. On the other band, it 
would rather appear, from the fact that the assign- 
ment was not to be made direct to the defendants 
but to their nominee, that the intention was that 
the defendants should not be liable at all upon the 
covenants of the lease. It is therefore by the sub- 
sequent assignment by Bartley to the defendants 
that they become liable if at all. On the part of 
the plaintiff it was insisted that the case came 
within the principle of Burnett v. Lynch, 5 B. & C. 
689. There the plaintiff, the lessee, had assigned 
directly to the defendants, whereas in the present 
case there is an intermediate assignee, and the ques- 
tion we have now to decide is whether this makes a 
material distinction between the cases. In Burnett 
V- Lynch, the liability of the defendant was based 
upon a duty on his part to perform the covenants 
upon which it was held the plaintiff could sue. 
This duty, however, appears to arise out of contract, 
and it has been held that where this is the case a 
stranger to the contract cannot sue for the breach 
of duty any more than he can for a breach of the 
contract : ( W interbottom v. Wright, 10 M. & W. 109.) 
If, then, there is no contract, either expressed or 
implied, between the parties^ no action can be 
maintained upon any duty as founded upon any 
contract by the defendants, either with Bartley or 
with any person other than the plaintiff. In Burnett 
v. Lynch, the judges appear to have thought there 
was a contract between the parties, though not a 
covenant, the assignment there having been by 
deed poll. The coutnjet, then, must be considered 
to have arisen from the defendant’s acceptance of 
the estate assigned to him by the deed poll. In 
subsequent cases, however, the principle upon 
which Burnett v. Lynch was decided has boon further 
explained. In Humble v. Langaton, 7 M. & W. 530, 
Baron Parke says, in reference to Burnett v. 
Lynch, “ The assignee cf a lease becomes liable to 
the lessor for the performance of all the covenants 
which run with the land, and the lessee is also liable 
in the nature of a surety as between himself and the 
assignee for the performance of the same covenant.” 
In the case of Wolveridge v. Steward, 1 C. & M. 644, 
in the Exchequer Chamber, Lord Denman, in deli- 
vering the unanimous judgment of the Court of 
Exchequer Chamber, after time taken to consider, 
said, “ Burnett v. Lynch proceeds on the ground that 
during the continuance of the interest of the 
assignee there is a duty on his part to pay the rent 
and perform the covenants. , . . This duty, we 

think, would arise from the relation between the 
parties without any such words as are now under 
consideration (viz., subject to the performance of 
the same covenant, &c.), for the effect of the as- 
signment is that the lessee becomes a surety to the 
lessor for the assignee who, as between iiimsclf and 
the lessor, is the principal bound whilst he is as- 
signee to pay the rent. . . . And the surety, 
after paying the debt, or discharging the obligation 
to which he is liable, has his remedy over against 
the principal.” He then goes on to add, ** And he, 
that is the lessee, after discharging the obligation 
to which ho is liable, would also, in all probability, 
have the same remedy over against each subsequent 
assignee in respect of breaches committed during 
the continuance of the interest of each of them, for 
the lessee is, in effect, a surety for each of them to 
the lessor. If that view be Correct the plaintiff in 
this case is entitled to succeed. On the whole, we 
think it- is correct. It is true there is no express 
contract between the parties, but thpy are each 
liable to the lessor for the performahee of the cove- 


nants. They are each directly liable, and the lessor 
may sue either at his option, but the assignee 
having at the time the estate which has been the 
consideration for the covenants, ought as between 
himself and the lessee to perform them. Then it is 
only reasonable to hold, as was suggested in the 
cases quoted, that the liability of the lessee is as a 
surety for the assignee, and that there is an 
implied promise on the part of each assignee 
to indemnify the lessee against liability for 
breaches of covenant whilst he is assignee. 
If there is any implied promise on the part of any 
subsequent assignee after the first to indemnify any 
one in respect of breaches of covenant whilst he is 
assignee, it must be a promise to the original lessee, 
for none else is liable, except for breaches com- 
mitted whilst he is assignee. It would of course 
require an express covenant to make an assignee 
liable for breaches after he had assigned over. In 
the present case there were such express covenants 
on the part of Bartley to Moule, and on the part 
of the defendants to Bartley, by which they both 
became liable to indemnify their immediate 
assignees for all breaches during the remainder of 
the term. These express covenants clearly create 
a greater liability than under the implied pro- 
mise which was in Wolveridge v. Steward sug- 
gested, and which we think exists between assignee 
and original lessee. It does not seem to us that the 
fact that there is a liability on the part of the de- 
fendants towards their assignees upon an express 
covenant to indemnify him against all breaches not 
only in their own time, but subsequently, ought to 
induce us to hold that there can be no liability to 
the plaintiff upon an implied promise of indemnity 
not so extensive. In the present case there is a 
count for a breach of duty, and also a count for 
money paid. We think the plaintiff is entitled to 
recover on one of those counts. If there is such an 
implied promise, and such a duty arising upon it as 
we have described, the circumstances would be such 
that the law would infer a request so as to support 
the count for money paid. We do not think it any 
objection to this that the plaintiff paid to discharge 
his own liability, and not solely on behalf of the de- 
fendants. It is true that the plaintiff was directly 
liable to the lessor, but the defendants were sj also, 
and as between the two, the defendants, having had 
the whole consideration for which this liability was 
undertaken in the enjoyment of the estate during 
the time that the breaches were committed, ought 
to have paid. The question involved in this case is 
one which may not unfrequently arise. We have 
not been able to find any decision directly in point. 
We have bad the advantage of considering fully 
the views entertained by my brother Cleasby on the 
subject. We regret to find that there is a difference 
between us upon the point, and we are not unmind- 
ful of the doubts which his views suggest as to 
the correctness of our judgment. We admit that 
the passage we have quoted from Wolveridge v. 
Steward was only a dictum not necessary for the de- 
cision of the particular case before the court, but it 
was a dictum contained in a written judgment of 
the Exchequer Chamber. The view it suggests is, we 
think, in accordance with the justice of the case, and 
it is not, as far as we can find, opposed to any direct 
decision on the point. We are therefore of opinion 
that the rule to enter the verdict for the plaintiff 
should be made absolute. 

Clbasbt, B. — In this case the plaintiff is lessee 
by deed of certain premises, which he covenanted 
to repair. He assigned to one Bartley, and Bartley 
assigned to the defendants. Both of these assign- 
ments contain covenants by the assignee with his 
assignor to perform the covenants in the lease, and 
indemnify his assignor against breaches of covenant. 
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The defendants afterwards assigned the lease, but 
while they were assignees there were breaches of 
the covenant to repair. The assignment by them 
was dated the 23rd Nov. 1860, and the breaches of 
the covenant to repair continued afterwards, and 
the premises became more dilapidated. Some time 
after the assignment by the defendants the lessor 
brought an action against the plaintiff as lessee for 
the breach of the covenant in the lease, and may be 
taken to have recovered a considerable sum in 
respect of the dilapidated condition of the promises, 
including the dilapidations while the defendants 
were assignees. The present action is brought to 
recover over against the defendants in respect of 
the dilapidations during their time. There is no 
doubt that the defendants were liable in that 
respect to the lessor, and were also liable to their 
assignor upon their covenant to repair, and to in- 
demnify, to what extent as regards damages would 
depend on circumstances which it is unnecessary to 
consider. But the question in the present case is 
whether they are liable to the present plaintiff. In 
the first place it seems clear that the claim in the 
present case is one for unliquidated damages. The 
foundation and the sole foundation for the claim is 
the dilapidated condition of the premises during the 
time when the defendants were assignees, and 
whatever the plaintiff has been compelled to pay, 
the defendants were entitled to prove that during 
their time they properly repaired, or that the dilapi- 
dations were trifling. The count for money paid to 
the use of the plaintiff cannot, therefore, I think, 
be sustained. There is also another '»bjection to 
that count being sustainable, viz., that the money 
was paid by the plaintiff in discharge of his own 
covenant as lessee when sued upon it ; and he did 
not incur that liability at the request, express or 
implied, of the defendants ; he incurred it for his 
own purposes when he became lessee, and before 
the defendants had or could have any interest in 
the matter. But another question of more difficulty 
arises, viJs., whether as between the present plaintiff 
and defendants there is any legal liability by reason 
of the plaintiff having been compelled to pay under 
his covenant damages attributable in part to the time 
while the defendants were assignees. In the first 
place let us consider the contracts entered into. The 
plaintiff by the lease covenants with the lessor to re- 
pair, and that is the only contract entered into by him. 
He afterwards assigns his interest ; and as he cannot 
get rid of his liability he protects himself by taking 
from his assignee, Bartley, an absolute covenant to 
perform the several covenants in the lease, and to 
indemnify him, the plaintiff, from all breaches. 
This is the only contract entered into with the 
plaintiff. As regards the defendants the only con- 
tracts entered into by them are those which result 
from the deed of assignment to them which they 
execute, and the effect of this deed is to make them 
covenant with the lessor to perform the cover ants 
in the lease, and covenant to the same effe(!t with 
their assignor. The first covenant is founded on 
the privity of estate between them and the lessor, 
and the second upon the express contract contained 
in the deed. It cannot be contended that there is 
any covenant with the lessee, and the express con- 
tracts by deed exclude any implied contract. But 
a question remains whethej by virtue of the rela- 
tion between the parties, viz., the one being lessee 
and the other assignees of the lease, there arose a 
duty, independent of contract, to perform the cove- 
nants, and it was contended that there was such a 
duly, upon the authority of the case of BurneUy. Lynch 
and what was said bv Lord Denman in giving 
judgment in the case of Wolveridye v. Stewart. In 
the first cited case it was held that upon the assign- 
ment of a lease by the plaintiff to the defendant by 
deed poll, the defendant not executing the assign- 


ment or entering into an express covenant, yet as 
the assignee took the estates from the lessee, sub- 
ject to the covenants, there was a duty on his part 
of the assignment to perform the covenants, in 
respect of a breach of which the plaintiff could 
maintain his action. This decision has never been 
questioned ; but it is to bo observed in that case the 
transaction was between those two parties, and 
there was a clear privity between them, tire one 
taking the estate from the other. In the case 
secondly referred to, of Wolveridye v. Stewart, it 
was in substance decided that the assignee of a 
lease is, in the absence of an express covenant, liable 
to his assignee only in respect of breaches of 
covenant which occur before he assigns over. At 
the close of the judgment it is said: — “For the 
effect of the assignment is that the lessee 
becomes a surety to the lessor for the assignee, 
who between himself and the lessor is the 
principal bound, while he is assignee, to pay the 
rent and perform the covenants running with 
the estate and the surqty after paying the debt, or 
discharging the obligations to which he is liable, 
has his remedy over against the principal. And he 
would also in all probability have the like remedy 
over against each subsequent assignee in respect of 
breaches committed during the continuance of the 
interest of each.” It is entirely upon the authority 
of this dictum that it is contended that the- present 
action is maintainable. It is to be observed with 
reference to this case that the learned judge had 
just before referred to Burnett v. Lifnch, ami is cer- 
tainly not speaking of cases in which the several 
assignees had entered into covenants by deed. It 
nuiy also, I think, be questioned whether the terms 
principal and surety are properly applied in this 
dictum to remote assignee and lessee. In the case 
of Humble v. Lanyston, which was an action for in- 
demnity against calls, Parke, B. said that the 
relation between lessee and his assignee was in the 
nature of that of surety and ^principal. This must 
not be read as a decision that they really stood in 
that legal relation, but the idea is adopted and 
extended in the dictum referred to in Wolveridye v. 
Stewart. It is there, how(»ver, introduced by the 
words “ in all pr >bability.” There is some resem- 
blance no doubt between the two relations, because 
it is the duty in the first instance of the assignee 
who is in possession, to repair, and his neglect to do 
so causes the liability of the lessee ; but when we 
consider on what the lessor’s claim against him is 
founded, it is not as surety, but as the person con- 
tracting as principal, and in fact, the only person 
contracting, and it would rather seem that the con- 
tract or duty between the lessee and his assignee, if 
implied, is of the same nature as is generally ex- 
pressed between them and expressed in this case, viz., 
one of indemnity, and not of suretyship. The contract 
of a surety on behalf of his principal is of a special 
nature with peculiar incidents attached to it ; for 
instance, the giving of time to the principal dis- 
charges the surety. But it could hardly bo con- 
tended that the covenant of the lessee would be 
discharged by giving time to the assignee. I cannot 
help thinking that the word surety in the passages 
referred to is rather used by way of illustration 
than of defining the legal relationship of the parties, 
and that any conclusion founded upon the use of 
the word could not be safely relied on. It 
appears to me that between such remote parties 
there is an entire absence of that privity 
which is required to raise any implied contract 
between them or any duty in respect of which an 
action can be brought. No attempt has, up to the 
present time, been made to enforce such a liability. 
The question is, does any duty arise out of the rela- 
tion of the parties independent of contract? It 
may be tested thus : Suppose upon the sale of a 
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lease near the end of a term, with a prospect of 
heavy dilapidations, the contract to be that the 
assignee shall pay a certain premium, and the 
assignee take upon himself all the repairs for the 
residue of th§ term, and this was afterwards car- 
ried into effect by the assignment, the assignor 
covenanting with the assignee to do all requisite 
repairs and pay for the dilapidations. The assignee 
would, of course, be liable to the lessor by virtue 
of the privity of estate ; but could it be said that 
in such a case there was any duty or obligation to 
indemnify the lessee arising from the relation be- 
tween the parties? I think not; and if that bo 
correct, it ap{)ears decisive of the present question. 
But further, it seems a very strong objection against 
implying any such duty as is relied on, that if the 
plaintiff were to recover against the defendants in 
the present case, that recovery would not be a bar 
to a subsequent action in respect of the breach at 
the suit of Bartley against the defendants upon 
their express covenant. Th^ question of damages 
would be a complicated one, but the right to recover 
can hardly be questioned, and in case the recovery 
in the present action was not productive of satisfac- 
tion, and damages were afterwards recovered against 
Bartley by the present plaintiff in respect of the 
non-rex)air during Bartley’s term, the defendants 
would be liable to Bartley upon their covenant in 
respect of a portion of the damages recovered in 
the present action. This difficulty does not exist 
in the case of liurneAt v. Lynch, and it forms a real 
distinction between the two cases. It may further 
be noticed, in considering the general question 
whether such a duty arose that premises might be 
assigned in parts by an assignor to several assig- 
nees, one building to one, land to another, and other 
buildings to others, with particular covenants as 
between the assignor and assignees as to each, to 
all which the lessee is an entire stranger ; and this 
increases the tlifficulty of holding that there is any 
privity or duty as between the lessee and the several 
remote assignees. Upon the v hole matter, it cer- 
tainly appears to me that the doctrine of Burnett v. 
Lynch cannot bo properly extended to the present 
case, and that the rule to enter a verdict for the 
plaintiff ought to be discliargcd. 

Rule absolute. 

Attorneys : Robinson and Preston ; //. I). Roberts. 

EXCHEaXTEB CHAMBER. 

Reported by M. W. M'Kellah, IJurristcr-aL-Law. 

ERROR FROM THE COMMON PLEAS. 

May 13, 1869, Feb. 5, and 14, 1870. 

(Before Cockburn, C.J., Kelly, C.B., Channell, 
B., Lusii, J., and Clbasby, B.) 

Potter v. Rankin. 

Marine insurance — Policy on freiyht—N 'Her of aban- 
donment. 

The ship Sir Win. Eyre, on her voyage out to New 
Zealand, got aground in a harbour at which she 
stopped ; she completed her voyage, but had received 
great it^ury, the extent of which, however, could not 
be discovered at her destination, as there was no dry 
dock in which to examine her. The master had Jo 
wait in New Zealand nine months for remittances 
from home, being unable to obtain there a sufficient sum 
to discharge liabilities which had been incurred through 
his default. 'The ship then proceeded to Calcutta, 
where a charter awaited her, and it was there found 
that the cost of her refunrs from the injury sustained 
on her voyage out would exceed her valuet. Notice of 
abandonment was then given by the owifkrs to the , 


. Bankin. [Ex. Ch. 

underwriters of policies on the outward voyage, amongst 
which was one upon freight chartered homeward from 
Calcutta, the subject of this action. About three 
months after the notice of abandonment was given, the 
ship was totally lost during a cyclone in the Hooghly, 
and about a month afterwards the charterer from Cal- 
cutta stopped payment : 

Held, by the Fxchequer Chamber {aissentiente Cleasby, 
B.), reversing the decision of the Common Pleas, that 
the notice of abandonment having been given as soon 
as the state of the vessel was ascertained, was suffi- 
cient to render the loss of both ship and freight con- 
structively total ! and further that the rule requiring 
notice of abandonment with rexpect to freight attaches 
only when there is something of appreciable value to 
relinquish, and that m this case it was not neces- 
sary : 

Held (Jty Kelly, C.B., ChannelJ, B., and Lush, J."), that 
the notice oj abandonment of freight was unnecessary 
for another reason also — viz., because the notice of 
abandonment of ship was sufficient to make the loss of 
ship constructively total, and therefore between the 
parties to this action, the shipowners and the under- 
writers of the above-mentioned policy on freight, the 
total loss of freight was actual and absolute. 

This was an action between mortgagees in pos- 
session of the ship Sir William Eyre, and an under- 
writer of Lloyd’s, upon a policy of insurance to 
cover the outward voyage from Great Britain to 
New Zealand, commenced at the time the policy was 
made, upon the freight chartered homeward from 
Calcutta. 

The Court of Common Pleas (Bovill, C. J., 
Willes and Keating, JJ.), on the 3rd June 1868, 
discharged a rule nisi to enter a verdict for the 
plaintiffs. 

The pleadings and the judgments of that 
court arc reported L. Rep. 3 P. 7)62; 18 L. T. 
Rep. 712. This was an appeal by the plaintiffs from 
that decision. 

The following are the material dates and short 
facts of the case ; the details and the correspondence 
are sufficiently stated in the judgments. 

Dec. 1862. — Ship sailed from Glasgow for Otago, 
New Zealand. 

April 24, 1863. — Arrived at Bluff Harbour, New 
Zealand. 

May 16. — Got aground in Bluff Harbour. 

July 1. — Finally got off the ground, greatly 
damaged. 

July 4. — Arrived at Otago, where she was de- 
tained for nine months, the master having to wait 
for remittances to satisfy the claims of passengers 
and owners of cargo, inenrred partly through his 
default. The extent of the damage done to the ship 
was not discovered at Otago, as there was no dry 
dock in which to examine her. 

April 14, 1864. — Ship sailed from Otago for Cal- 
cutta, where a charter was awaiting her. 

June 6. — Arrived at Calcutta, where she was sub- 
sequently surveyed. The surveyors estimated the 
value of the ship, after the repairs rendered neces- 
sary by the damage sustained in Bluff Harbour iiad 
been carried out, at 5264/. The smallest tender for 
repairs was more than 6009/., and the highest was 
7500/. 

Aug. 2. — Notice of abandonment was given by 
the owners to the underwriters of policies entered 
into for the voyage to New Zealand. 

Oct. 4. — Ship totally lost during a cyclone in tl e 
Hooghly. 

Oct. 30. — Wreck sold for 1430/. 

Dec. 8. — The charterer from Calcu'ia stopped 
payment. 

Sir Cr. Honymon, Q. C. (with him Lanjoii), argued, 
for the plaintiffs. 
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Watkin Williams (with him Cohen), for the de- 
fendant. 

Cur. adv. vult. 

Feb. 11. — ^The following judgments were deli- 
Tered : 

CiiBASBT, B. — This is an action on a policy of 
insurance on freight. For the purpose of the pre- 
sent case the facts may be shortly stated thus : 
The vessel, Sir William Eyre, was chartered on the 
9th Fel»., 18G3, for a voyage to New Zealand, thence 
to ('alcutta, and from Calcutta to London. The 
insurance in question was effected two days after- 
wards, and was for the voyage to New Zealand, and 
the subject matter insured was freight to be earned 
under the charter from Calcutta to London. The 
insurance, therefore, is for the earlier part of the 
voyage out, and the thing insured is the freight 
h«)rne, so that the j)eril8 insured against are at an 
end long before the cargo by which tlie freight is to 
bt* earned is on board. This is not a usual transac- 
tion, because in general the whole voyage is insured 
by the same underwriters ; but there Is no valid 
objection to it. The vessel, before the termination 
of the voyage insured, got aground, and was with 
great difficulty gotoff ; and she sustained such damage 
that, on her arrival at New Zealand, she was in 
such a state as to make her necessary repairs cost 
more than she would have been worth when repaired. 
This was not known at New Zealand, there being 
no means there of ascertaining the real condition of 
the vessel. After a great delay, during which the 
vessel was used as a store ship for coals at a con- 
siflerable rent, some repairs were done, so as to 
enable her to proceed to Calcutta, and on April 14, 
1864, she proceeded there, and arrived in safety. 
Upon her arrival she was properly overhauled, and 
her real condition was ascertained. Thereupon, the 
vessel itself, as well as the freight being insured, 
notice of abandonment was, on Aug. 2, 1864, given 
to the underwriters both on ship and on freight. 
The ship was, in fact, totally lost while lying at 
Calcutta, in the cyclone of Oct. 4, 1864 ; but 
this loss has nothing to do with the present 
claim. This action is brought to recover the 
freight insured as before mentioned ; and the ques- 
tion is whether the facts stated entitle the plaintiff 
to recover for a total loss of the chartered freight. 
It was not contended that there was any case to 
recover for a partial loss, and, indeed, upon such a 
policy no such claim could possibly arise. The 
Court of Common Pleas had decided in a previous 
action. Potter v. Campbell. 17 L. T. Itep. N.S. 474 
(note), brought to recover upon a policy on the ship 
in respect of the same voyage and damage, that 
there was no sufficient notice of abandonment, and 
therefore the plaintiff in that action could not 
recover as for a total loss of the ship ; and they held 
in the present case, as I understand the judgment, 
that, there being no absolute total loss of the 
ship, there was no total loss of the freight ; 
and, therefore, that the plaintiff could not in 
that way complete his title to recover ; and 
they gave judgment for the defendant. From this 
judl^ment error has been brought into the Exchequer 
Chamber. Two questions have been argued : first, 
whether there is such a total loss of the freight as 
to entitle the plaintiff to recover independently of 
any notice of abandonment; and, secondly, sup- 
posing such notice to bo necessary, whether the 
notice given on Aug. 2, 1864, was u sufficient one. 
In considering the question of total loss, it is neces- 
sary in the first place to examine what is the real 
nature of the interest which is said to be totally 
lost, It is not, as itfusually the cilse, an interest in 
anything which exists, and of which possession can 
be had ; as, for instance, a ship, or cargo, or even 
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freight of cargo on board, of which the lien on the 
cargo gives a qualified possession ; but, in ^ such a 
case of chartered freight as the present, the interest 
is only a right to have cargo provided ; it can only 
be enforced by action, and is in the nature of a 
chose in action. It is a right which may be of 
considerable or of little value. If, for instance, 
the chartered freight is high in relation to the 
current rate at the port of loading, and the 
charterer is a solvent person, then the right is 
of considerable value; but if tha current rate is 
higher than the freight, or the charterer has become 
bankrupt or insolvent, it is of no value. It ap- 
pears as a fact in the present case that Mr. De 
Mattos, the charterer, stopped payment in Decem- 
ber, 1864, and that no cargo would have been pro- 
vided under the charter after that month. In such 
a case as the present, that fact, from the form of 
the policy, would have >io effect upon the amount 
to be recoveretl in tlio action, if the perils insured 
against caused a total inability to earn the freight ; 
it is only adverted to for the purpose of showing 
how peculiar the subject matter of insurance is when 
the ])eril8 insured against terminate before there is 
any interest in possession. The first question then 
for (!on8iderati(m in this case is whether, the 
damage done being such as to make the cost of 
repairs exceed the value of the ship when repaired, 
this of itself has the same effect as the actual loss 
of the ship, and makes the freight recoverable as 
totally lost. I am of opinion that it has not. I 
may observe that this is the proper question to be 
considered, though the question chiefly argued was 
whether an abandonment was necessary or not —a 
mode of argument which assumes that such damage 
to the ship must, with abandonment of the freight, 
amount to a total loss of the freight ; whereas, in 
so peculiar a policy as this, the interest may be such 
as not to admit of abandonment, and so the policy 
only covers an actual total loss. We are dealing at 
present with the mere fact of damages to the ex- 
tent mentioned, and not with the knowledge of that 
fact by the assured, and any election which he may 
make thereupon? All other cases of total loss of 
treight by loss of the ship are necessary consequences 
of the facts themselves, and this, if it be a case of 
total loss of the freight by what has happened, must 
be so too. If the ship goes to the bottom, or becomes 
a mere wreck, incapable of repair, or is justifiably 
sold, in each of these cases the total loss of 
freight is a necessary consequence of the facts 
themselves. But how can it be said that the neces- 
sary consequence of the ship being so damaged is 
that the freight is totally lost ? The utmost that 
can be said is that the earning it is made very 
exi>en.sive; and this would depend upon the extent 
to which the repairs w'ould exceed the value, and the 
amount of freight which wouM probably ba earned 
by repairing. The general rule is that there is no 
actual total loss while the thing remains in specie, 
however much it may be damaged. It must either 
be destroyed, or its recovery be made irretrievably 
hopeless. This is the rule laid down in the text 
books (Arnould, sect. 364), and is the effect of all 
the authorities. The case of Roux v. Salvador, 3 
Bing. N C. 266, relied upon in the argument for the 
plaintiff, seems at first sight at variance with it, 
because in that case, which was an insurance on 
cargo, it was held that hides were totally lost, 
which, though they existed at the time as hides, 
were damaged in such a manner and to such an 
extent that they could not be carried to their des- 
tination so as to be there delivered as hides. But 
that decision is placed upon a satisfactory ground 
by the judgment of the Queen’s Bench in Knight 
V. Faith, 16 Q. B. 649; where it is explained 
that the decision proceed** upon the ground of 
the hides being virtually destroyed. The judg- 
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ment in that case, which appears to me a most 
convincing one, corrects some erroneous opinions 
on the subject of abandonment, which were gaining 
ground ; and the authorities which are fully consi- 
dered in it justify the rule above laid down. What 
is said by Lord Abinger in JRoux v. Salvador is there 
adopted — viz. : “ If he elect to do this ” (that is to 
treat damage as a total loss), ** as the thing insured, 
or a portion of it still exists, and is vested in him, 
the very principle of insurance requires that he 
should make a cession of all his right to the re- 
covery of it, that the underwriters may be entitled 
to the full benefit of what may be still of any 
value.” In the present case the thing insured is the 
right to earn the freight, and this is neither destroyed 
nor irretrievably lost because the ship is damaged 
to the extent alleged. The condition of realising it, 
viz., repairing the vessel, is not made impossible, but 
expensive, and therefore difficult of performance. 
But this expense and difficulty form the equivalent 
in such a case to damage to the thing, where the 
thing exists in specie, and mere damage to any 
extent does not constitute a total loss. It was 
argued on behalf of the plaintiff that the damaged 
condition of the ship in such a case was a com- 
mercial total loss of the freight. There are two 
answers to this, if it has any definite meaning— first, 
that it might be said with equal force that such 
damaged condition of a ship was commercially an 
actual total loss thereof because the vessel was not 
worth repairing, yet still, without abandonment, 
there is no tptal loss ; and secondly, that, in point 
of fact, though the damaged condition of the ship 
may in some cases make it a losing affair, and 
therefore not commercial to repair and earn the 
freight, yet tho contrary might be the case, and the 
commercial result of repairing would depend upon 
a variety of considerations. It is true that, upon 
such damage to the ship, if the shipowner elects, as 
he is entitled to do, to proceed no further with the 
voyage, and makes this known to the charterer, and 
so discharges the charterer and tho charter is put 
an end to, there is then absolutely nothing to 
abandon. What the effect of such election would 
be upon the policy on freight is another question ; 
but, as long as the charter continues in force, it can 
hardly be said that there is absolutely nothing to 
abandon. It often happens that the^ captain has 
made considerable progress in repairing the ship 
before the real extent of the damage is ascertained, 
and it is only when the owners receive the final 
survey and accounts that it is made known to them 
to be a case justifying an abandonment. Now, sup- 
pose this to occur, and the master to complete the 
repairs, and to proceed on the voyage with 
the ship, acting, as he is bound to do, for 
the benefic of all concerned. The owners 
at the proper time abandoned the freight to 
the underwriters. Would not the effect of this be 
that they would be entitled to recover upon their 
policy on freight, and the underwriters would be 
entitled as assignees — for the abandonment has the 
effect of an assignment — to the freight earned? 
And if the ship was lost, either in proceeding to 
the port of loading, or from thence to the port of 
discharge, and so no freight earned, would not the 
owner have completed his title to recover against 
the underwriters, and the underwriters lose what 
may be called their salvage ? This is not a fanciful 
case, but abandonments have again and again 
taken place, not only after the repairs are com- 
plv*ted, but after the freight has been earned. This 
was so in the leading cases on the subject of 
abandonment to underwriters on freight : Benson v. 
Chapman, « M. and G. 792 ; Srottish Marine Insurance 
Company v. Turner, il H. L. Cas. 3l2n,, Thus, such 
damage as has been mentioned does not necessarily 
involve as a consequence the loss of a prospective 
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freight ; and it seems to me to follow from this that, 
as there ought to be a clear and definite rule of 
abandonment, and not one depending upon the acci- 
dental circumstances of each case, and since there 
must be an abandonment in some cases to entitle the 
assured to recover^ there ought to be in all. Notice 
was given in this ca e in conformity with the usage, 
and the usage makes it the right of the underwriter. 
Convenience also is in favour of it. Eor if the 
notice of abandonment is given, the underwriter 
know's his position ; whereas, if not, he may not 
know for years whether he is to be held responsible 
or not. He cannot know the exact extent of damage 
or the probability of the owner repairing in each 
particular case ; and the rule seems to be a reason- 
able and convenient one, that tho owner should 
inform him of his determination in tho usual way, 
viz., by notice of abandonment. Another conse- 
quence may bo noticed. If the notice be given, 
and freight be afterwards earned under such cir- 
cutnstances as I have mentioned, the underwriter 
has acquired a title to the freight, and the utider- 
writer who has the benefit of the abandonment 
as assignee of the freight has also liabilities as ship- 
owner cast upon him, and there are settled rules 
apportioning the expenses of earning the freight 
between the owner and underwriter. In applying 
what has been said to the present case, it must be 
borne in mind that the captain proceeded from 
Dunedin to Calcutta, under the charter. In his 
letter from Calcutta of June 8, 1864, he says, “I 
have at last arrived at my chartered port, whore I 
find freights low and charterers so scarce, ^ tho sole 
cause of all my stopping at New Zealand ; and lie 
afterwards says that lie on that day advertif'ed per 
charterer’s agent, so that his lay days might begin. 
Up to that time, therefore, he was sailing under the 
charter party, and there was no total loss of the 
freight; and the question seems fairly raised, 
whether, by reason of any unjustified delay of the 
plaintiff’s, which had thus taken place, the aban- 
donment of the freight which came afierward.s was 
not too late. I must, therefore, give some opinion 
upon the sufifioiency of the abandonment. The rule 
apfiears to be correctly laid down in Arnould, vol. 2, 
p. 1164, that as soon as the owner has all the requi- 
site information he must abandon immediately, but 
that in the case of stranding or partial wreck he 
may wait “ a reasonable time, in order that he may 
have the opportunity of ascertaining with more pre- 
cision the real extent of the damage.” In the present 
case it niay be taken that as soon as he had the 
requisite information he abandoned immediately. 
The question is whether the time taken in obtaining 
the information was not unreasonable, being attri- 
butable in a great measure to the default of the 
owner and his agents. It is very much a questiou 
of fact, and, under ordinary circumstances, if I 
found my learned brothers had all arrived at a clear 
conclusion, it is very unlikely that I should differ 
from them ; but iu this case the judges of the 
Court of Common Pleas have arrived at an oppo- 
site conclusion, and I am, therefore, bound to 
form ray own opinion. In endeavouring to apply 
the rule above given, we meet with the following 
facts : The disaster occurred in May and June 
1863, and tho extent of damage was ascertained in 
August 1864, when the abandonment took place. 
It may be taken that, between the damage and 
Sept. 4, 1863, there was no delay, and also that be- 
tween April 14, 1864, and the abandonment there 
was no delay ; and the question comes to this, 

I whether the plaintiffs can justify the delay between 
' Sept. 4, 1863, and April 14, 1864 ,during which time 
the *t was detained at l^unedin for want of 
funds. Xhe niatorials for accounting for this want 
of funds are very imperfect. A long correspondence 
is given, but important letters are omitted. Jiot 
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instance) the plaintiffs in their letter of Dec. 24, 
1863, to Dalffetty and Co., say : “ We trust that on 
receipt of our August letter you will have arranged 
to advance the money requisite, and allow the ship 
to proceed.” The January letter also refers to the 
August letter as having been sufficiently explicit ; 
but the August letter is not given, and we could 
have judged from it whether it was the fault of the 
plaintiffs in giving insufficient instructions, or of 
Messrs. Dalgetty in not attending to them. Another 
omission is in not giving the accounts which were 
inclosed in the letters. The letter of Dalgetty and 
Co. of Feb. 16, 1864, incloses an account showing 
a balance of 2116/. due to them for disbursements, 
subsequent to Jan. 17, 1863, on which day a letter 
inclosed another account, showing a balance of 
450/., which was drawn for. Neither of these 
accounts is given, and they would have shown 
exactly what payments had been made, and what 
money received for freight and passage; in their 
absence this was left to contradictory statements 
and argument. These documents should have come 
from the plaintiffs, as they have to account for the 
delay. We know that the expenses of getting the 
ship off were 1378/. 14s. (letter of Dalgetty and Co. 
July 17, 1863), and we know by anothdi* letter of 
the same date that this was liquidated by means of 
money received for passage money or freight, and 
the bill for 450/. ; but how the immense subsequent 
expenses, viz,, 2116/. 28. lOrf. and 351/. 1,5s, 8^/,, in 
addition to what was received for freight, and the 
sum of 758/. received for hire of the ship, arose — 
how much for the temporary repairs, how much for 
claims against the ship for damage to cargo, and 
other defaults of the master, yre do not know, as far 
as I can collect, except the breach of the Emigration 
Act, amounting to 150/, The conclusion at which 
I have arrived is that, for the delay between Sept. 4 
and April 14, the master, the plaintiffs, and Messrs. 
Dalgetty were all to some extent to blame. The 
correspondence of the plaintiffs contained corn- 
paints of Messrs. Dalgetty, for not making ad- 
vances according to instructions, and the latter 
were always complaining that they hail insuffi- 
cient instructions. Such a delay could not have 
occurred without someone being in fault, and it is 
accounted for in this way : either the plaintiff.s did 
not authorise Messrs. Dalgetty to clear the ship, or 
if they did, then the latter were backward in doing 
so. It appears to me that, from whichever of these 
causes the delay originated, it cannot be justified as 
against the underwriters. It is a fair inference that 
if the instructions contained in the letter of August 
26 had been as explicit as the plaintiffs thought 
they were, and as they ought to have been, the ship 
would have been cleared and despatched in Nov. 
1863, instead of April 1864 ; and in that way this 
very long delay was the fault of the plaintiffs them- 
selves. The captain was to blame for increasing the 
charges on the ship by his own default and misconduct 
to a large amount, though, in the absence of the ac- 
counts, we cannot say how much. It may have been 
80 large as to have increased the difficulty of clearing 
the ship, and so have contributed to the delaj*. He 
was also in fault for not acquainting his owners 
with the extent of damage. The}' complain in their 
letter to him of Dec. 1 , 1 863, that he had never sent 
them the surveys. The ship had either been actually 
aground, or from time to time taking the ground 
from some day in May, previous to the 22nd, when 
she first fioated, until J uly I ; and her weight being of 
course very great, the burthen being 1316 tons, serious 
damage was probable. Accordingly, it appears by 
the survey of July 10 that “ she was much strained 
fore and aft ; cast of mainmast seven inches down 
from its proper place ; all the iron knees between 
deck strained.” This appears to me to indicate the 
probability of damage to the framework of the ship ; 
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but it certainly appears that, though the captain 
wrote on July 17, ten days after the survey, he gives 
them no idea of the effect of this survey, and their 
letters of Sept. 24 to him and to Messrs. Dalgetty 
show that they had a very imperfect idea of what 
had happened, and they made no provision accord- 
ingly. The final survey at Port Chalmers of Sept. 4 
agrees with what we should expect from the first, 
recommending that the ship should proceed in ballast 
on the intended voyage, and that she should “ be 
put in a dry dock or patent slip for further exami- 
nation” — not for repairs, but for further examina- 
tion. It strikes me that, as soon as it is made out 
that such a damaged vessel cannot be made a sea- 
worthy vessel for a cargo without going into a dry 
dock for examination, it becomes a case in which no 
delay can be justified as against the underwriters in 
procuring that examination. It is only necessary to 
add upon this part of the case that the letter of 
plaintiffs of Oct. 24, with directions to clear the ship, 
would be received at the end of Dec. 1863 or the 
beginning of Jan. 1864. I can find no excuse what- 
ever for the delay between this time and the 14th 
April, when the vessel sailed for Calcutta. In their 
January letter of the 18th, Messrs. Dalgetty make 
no reference to the ship starting. In their Feb- 
ruary letter of the 16th they only express their 
regret at having been blamed for the detention of 
the ship. In their March letter of the 18th all they 
say is, “This vessel is still in port discharging her 
coals, but wo expect her to get away by the end of 
the month;” and she did sail on the 14th April. 
There may have been some reason for this, so as to 
excuse the apparent neglect of Messrs. Dalgetty, 
but that could not excuse the delay as against the 
underwriters. When the assured has all the neces- 
sary information, he must abandon at once ; and 
five days, though iq a somewhat peculiar case, 
have been held too long an interval. But he has 
a reasonable time for acquiring the information, and 
there must be no delay in doing so. It certainly 
appears to me for the reasons given, that in this 
case the very long interval between the disaster 
and the abandonment is not properly accounted for ; 
that the delay between September, 1863, and April, 
1864, or some sub.>tantial part of it, was the fault of 
the plaintiffs or their agents, and that in that way 
the abandonment was out of time. I very much 
question whether in any case, where the further 
survey of a damaged vessel is ordered, the assured 
can be guilty of unreasonable delay, and afterwards, 
if the survey leads to abandonment, excuse them- 
selves by saying we did not contemplate and had no 
reason to contemplate the abandonment during the 
delay. I rather think not. But, in the present 
case it appears to me that there was enough in the 
nature of the accident, and in the surveys at Port 
Chalmers, to prevent the plaintiffs from recovering for 
a total loss if they were guilty of delay in ascertaining 
the real extent of damage. The foregoing conclusions 
are sufficient for the decision of this case, viz., (1) 
that the alleged damage to the ship did not 
of itself constitute a total loss of the freight ; and 
(2) that the owner has by unreasonable delay lost 
the oppoBtunity of making it into a total loss. The 
case has been so far considered with reference to the 
grounds discussed in the argument. But before 
concluding, I wish to add the following: I have 
endeavoured to show that in such a case as the 
present an abandonment is not necessarily in- 
operative, and therefore inapplicable. The con- 
clusion arrived at may be a doubtful one. If it was 
clearly established that, in so peculiar a case as this, 
the transaction was such as not to admit of abandon- 
ment at all, then another question would arise — 
viz., whether such a policy covered anything but an 
actual total loss of the freight by actual total loss 
of the ship. The judgment of the Court of 
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Common Pleas puts the decision upon two alter* 
natives, and this is one of them ; and it may, I 
think, be well contended that, if there cannot 
be an abandonment, there cannot be a con> 
structive total loss. The conclusion may not 
appear to meet the justice of the case; but, if 
the matter is examined, it is accounted for by this 
— viz., that under such a policy there cannot be a 
partial loss. In the case of an insurance on ship or 
cargo, if there is damage to any extent, the assured 
may treat it as a partial loss, and recover his 
damages; or he has the option, if the damage is 
sufficient, of converting the partial loss into a con- 
structive total loss by abandonment. But in a policy 
on prospective freight, like this, where, when the 
risk terminates, there is no interest except in con- 
tract, the case is different. There cannot be a partial 
loss ; and, therefore, it may be contended that there 
cannot be a turning of a partial loss into a con- 
structive total loss, and that the policy only covers 
an actual total loss of freight by total loss of ship. 
There is only one other matter which was particu- 
larly noticed during the argument, and I can hardly 
pass it over. Up to this time the case has been con- 
sidered as if the owner had only insured the freight, 
and there was no insurance on the ship. But it 
occurred to me that, as there was also an insurance 
on the ship in this case, and an abandonment of the 
ship to the underwriters, the abandonment of the 
ship, if sufficient, might have a bearing upon the 
case. It seems contrary to principle that what is 
done under one contract should rffect the rights 
acquired under another distinct one ; but the answer 
is given in the judgment of the court below. The 
objection referred to is discussed in Phillips on Insur- 
ance, s. 1049; and, after giving a full answer to it, 
and showing what the rule was in England from the 
cases on the subject, he adds (s. 1050) : The fact 
that the underwriters on freight may be affected by 
the circumstances of the ship being insured and 
abandoned is an irregularity in jurisprudence. The 
doctrine adopted in the United States is preferable, 
as it makes the irregularity less than it is under the 
English doctrine.” In the present case, the only 
interest in freight which the gwner possessed was 
the right to have cargo provided, and he was under 
a corresponding obligation to be at the port of 
loading to receive the cargo, subject of course to the 
usual exception of perils of the seas. Now, by aban- 
doning to the underwriters on ship, he avails him- 
self of this exception in the charter party, and elects 
not to be bound to receive a cargo, and discharges 
himself from it ; and, as he cannot transfer to the 
underwriters on ship any obligation to complete the 
voyage, it follows that the charterer has no person 
bound under the charter party to take his cargo, and 
he is of course discharged from it himself. The 
consequence is that the assured, by his own act 
abandoning to the underwriters on ship, destroys 
the right which was his only interest in the subject 
matter of insurance— freight ; and, having done this 
for his own interest, and to complete his demand 
against the underwriters, and so destroyed the right 
to earn freight at all, can he come against the 
underwriters on freight upon this contract of 
indemnity ? It is obvious that, in such a case, the 
interest in the freight being destroyed, there could 
be, by the act of the owner, -nothing to abandon to 
the underwriters on freight. It certainly appears 
unreasonable that a man who, in consequence of sea 
damage, properly abandons the ship, should bo pre- 
judiced by doing so as against the underwriters on 
freight. But it has been so adjudged. It is only 
necessary to refer to the case of Scottish Marine 
Jnst/rnnee Company v. Turner in the House of Lords, 

1 McQ. 234. In that case the assured abandoned 
to the respective underwriters on ship and freight. 
The ship had been repaired, and proQee4,ed on her 


I voyage, and it was not known that the damage was 
I such as to justify an abandonment until after the 
arrival of the ship with her cargo on board at the 
port of discharge. The effect of the abandon- 
ment of the ship was to transfer to the underwriters 
not only the ship, but also the freight ; and the freight 
was thus lost in consequence of the perils insured 
against to the assured, and he brought his action in 
Scotland upon his insurance on freight. The Court 
of Session held, with apparent reason, that he was 
entitled to recover, the real cause of the loss to him 
being the perils insured against, and the abandon- 
ment of the ship being a proper act superinduced by 
those perils ; and they thought it made no difference 
that the freight was earned by the captain, who 
became agent for the ship underwriters, as it was 
lost to the plaintiff. But the House of Lords re- 
versed this decision, and held that the freight was 
lost to the assured by his own election in abandon- 
ing to the underwriters on ship, and not by the 
perils which caused that election, and that he could 
not recover. If the loss of freight in this case be 
regarded as the consequence of the owner’s elec- 
tion to abandon the ship, then if the abandonment 
of the freight at Calcutta was sufficient, so was the 
abandonment of the ship ; and the latter may have 
had the effect of destroying the plaintiff’s right to 
recover. My brother Lush, in the course of the 
argument, gave a conclusive answer to this objec- 
tion, if the fact was as he supposed — viz., that, at 
the time of the abandonment of the ship at Calcutta, 
the charter was gone, and there was no existing 
interest under it whatever. I had rather considered 
the case generally, as if the abandonment had taken 
place at Port Chalmers. At the same time, after 
the captain’s letter from Calcutta before referred to, 

I do not see how the charter can be said to have 
been at an end. I know this view, founded upon 
the effect of the abandonment of the ship, finds no 
favour with my learned brothers ; and 1 therefore 
advance it with diffidence, and leave it with what 
has been already said. If the sufficiency of the 
abandonment had not been argued, it might have 
been necessary to consider it further; and, I may 
add, that, as soon as an admitted irregularity in 
jurisprudence is introduced, we must not be sur- 
prised if we are led to conclusions which are appa- 
rently unsatisfactory. But the reasons before given 
are those upon which 1 rely, and which lead me to 
the conclusion that there is no sufficient ground for 
reversing the judgment of the court bqlow, and 
that it ought to be affirmed. 

CocKDURN, C. J.. — This was an action on a 
policy of insurance on freight, to be earned, by a 
ship named the Sir William Eyre, under a charter 
party with one Do Mattos, wherein the ship was 
described as then on a voyage to New Zealand, and 
whereby it was agreed that she was to sail to New 
Zealand with cargo for owner’s benefit, and, having 
discharged, should proceed to Calcutta, and there 
load from the freighters a full and complete cargo, 
and proceed therewith to London. The policy 
applied only to the chartered freight from Calcutta 
to Loudon, and attached only on the preliminary 
voyage from London to New Zealand. It described 
the interest as on homeward chartered freight,” 
and the voyage insured as “ from the Clyde to 
S<mthland, New Zealand, while there, and thence to 
Otago, New Zealand, and for thirty days in port 
there after arrival.” The ship arrived at Bluff 
Harbour, Southland, on 20th April, 1863. Whilst 
there she took the ground and sustained damage 
but was got off and floated on the 22nd May. On the 
29th May, a violent gale coming on, she again 
grounded, and was not got afloat again till the 6th 
J une ; and before she could be got into the Channel 
she grounded a third time, and was not finally got 
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off till the l8t July. She then left for Port 
Chalmers, the port of Dunedin, where she arrived on 
the 4th July. A survey was held on her at Bluff 
Harbour, and others were held on her at Port 
Chalmers, and it was found that she had sustained 
much damage ; but the extent of the damage could 
not be there ascertained, as it was necessary for 
that purpose that she should be taken into a dry 
dock or put on a patent slip, neither of which 
existed in New Zealand, or were to be found any- 
where nearer than Sydney. In point of fact, as the 
sequel showed, the amount 'of damage, though not 
sufficient to prevent the vessel, after having under- 
gone partial repair at New Zealand, from proceeding 
in ballast on her voyage to Calcutta, was such as to 
necessitate such an amount of repair in order to 
render her seaworthy to carry cargo, as to warrant 
the owner, had he then been aware of the actual 
extent of the damage, in treating the loss as a 
constructive total loss. There was nothing, how- 
ever, in the extent of damage discovered at 
New Zealand to lead the master to apprehend 
that such was the state of the vessel. In a 
survey held on her at Bluff Harbour, dated May 
27, 1863, though the surveyors report that the 
vessel “ has strained in some degree aft,” and that 
the mainmast appears to have settled below its 
original sheathing about two inches,” and recom- 
mended that, “as they arc unable to ascertain if 
any damage is done to the vessel below water, she 
should be resurveyed and her bottom examined 
at the first convenient port she arrives at,” they go 
on to state that, “ so far as they can see, she has 
sustained no damage which will prevent her from 
proceeding on her voyage,” and that they “ are of 
opinion that she may with safety proceed to her 
final destination.” Further surveys were held on 
the ship at Port Chalmers on July 10, and on Aug. 
25 and 29. The surveyors, having ascertained, as 
far as could be done, the injuries the vessel had 
sustained, while they recommended certain specified 
repairs, and further advised “ that the vessel’s top. 
sides, decks, waterways, and stanchions shall be 
thoroughly caulked, and that she shall be docked 
at the first port of arrival,” expressly stated that 
“on each survey they examined the pumps, and 
found that the ship was making but an inch of 
water per day,” and further, that having been under 
the ship’s bottom, they found that on the starboard 
side only a narrow strip of copper, about four feet 
long, by two inches broad, was wanting ; that her 
stern had a little copjxjr off, and that on her port 
side and bottom they found nothing whatever the 
matter, except a narrow strip two inches wide and 
fourteen feet lorjg. The cargo having in the mean- 
time been discharged, a further survey was held on 
Sept. 14, 1863, and the surveyors having, as they 
state, “ had bilge planks out on both sides in the 
hold abreast of the mainmast,” — while they recom- 
mend that certain things shall be done to the ship, 
and further, that at the next port available at which 
the vessel may call, she should be put in a dry dock 
or on a patent slip for further examination, and 
also that on such occasion certain other things 
should be done — expressly declare that they “ find 
the vessel perfectly tight, and have no hesitation in 
recommending the captain to proceed in ballast on 
his intended voyage as soon as the necessary repairs 
recommended have been completed.” On none of 
these surveys does the real state of the ship, as 
afterwards disclosed, appear to have been even sur- 
mised ; and the recommendation that she should be 
put in a dry dock or on a slip at some future port, 
seems rather to have been suggested as a matter of 
proper precaution, to see if any other repairs should 
be necessary to make her perfectly seaworthy and 
safe, than from any apprehension of extensive 
damage beyond that which had been already ascer- 
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tained. I see no reason to doubt that the master 
participated in this view, and entertained a full 
belief of being able, after the repairs recommended 
by the surveyors had been effected at Port Chalmers, 
to prosecute his voyage and bring his cargo home, 
even though a further examination should be had at 
Calcutta, and further repairs might, on such 
examination, be found to be necessary. The master 
would have proceeded to get the necessary repairs 
done, but fouud himself in difficulty for want of 
funds. The freight receivable in respect of the 
outward cargo was to be received by the master at 
New Zealand, and would have been sufficient to 
meet the ordinary ex[)en8e8 of the ship; but con- 
siderable expenses had been incurred in getting the 
ship off on the different occasions when she took 
the ground at Bluff Harbour, and, in consequence of 
her detention there, it became necessary to hire a 
steamer to take on the passengers; and it further 
appears that numerous claims had been made by 
passengers, who had c6me out in the ship as emi- 
grants, on account of breaches of the provisions of 
the Passengers Act, and legal proceedings having 
been instituted to enforce such claims, the master 
had found himself compelled, as a matter of pru- 
dence, to compromise witli the claimants at a con- 
siderable sacrifice. Claims were also made by con- 
signees of cargo in respect of damage and short 
delivery, which the master was in like manner com- 
pelled to settle. Through the expenses thus in- 
curred, not only were the proceeds received by 
the master in respect of freight exhausted, but 
considerable advances had been made to him 
by tiie plaintiff’s agents at Dunedin, Messrs. 
Dalgetty, Battray, and Co., the consignees of 
the ship. Further funds being required for the 
repairs found by the surveyors to be necessary, Dal- 
getty, Battray, and Co. being aware that the plaintiffs 
were not the owners, but only the mortgagees of the 
ship, declined to advance the funds required to pay 
for these repairs and to clear the ship, without 
specific directions from the plaintiffs, and wrote to 
them to that effect by letter of August 17. The 
master thereupon advertised for a loan of 2400/. on 
bottomry, but, finding it impossible to obtain it at 
lower interest than 65 per cent., abandoned that 
course, and resolved to wait for instructions from 
home. The plaintiffs do not appear to have received 
the letter of Messrs, llalgetty, Battray, and Co. till 
November. On the 25th of that month they wrote 
them a strong letter of remonstrance and complaint, 
on account of their not having advanced to the 
master the necessary funds, desiring them at once 
to do so, taking the master’s draft on them for the 
amount. On receipt of this letter on Feb. 16, 1864, 
Messrs. Dalgetty, Battray, and Co. advanced the 
necessary funds to the master, amounting to 2116/., 
to pay for the repairs and release the ship, taking 
the master’s draft on the plaintiffs, which was 
honoured in due course. Here, again, I cannot 
doubt that the plaintiffs entertained the full expec- 
tation which the communications of the master, 
transmitting his protest, and of the surveyors would 
be calculated to produce — that the ship, having 
been repaired at Fort Chalmers, would proceed to 
complete her voyage, and, though possibly some 
furtlier repairs might prove to. be necessary at Cal- 
cutta, would bring the cargo from thence home, 
according to the charter. Thus far it does not appear 
to have occurred to anyone to imagine that the ship 
had sustained such an amount of damage as would 
make her not worth the expense of repairing. Funds 
having been furnished, the master proceeded to get 
the repairs done ; and, so far as I can see, without 
any undue delay, though some time was consumed 
in getting the vessel cleared of coals which had been 
stored in her, the captain having let her out as a 
coal hull^ with a view of turning her to some use 
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and account for the benedt of bis owners until funds 
should be found to enable the repairs to be done — 
a proceeding which appears to me not to have been 
unreasonable or improper. On April 14, 1864, the 
necessary repairs having been completed, the Sir 
William Eyre left Port Chalmers, and proceeded to 
Calcutta, and, on her arrival there, was placed in a 
dry dock, when it was discovered that the injuries 
she had sustained were far more extensive than the 
surveyors at New Zealand had supposed, and that 
it would cost more to repair her than it was worth 
while to lay out on her. This being communicated 
to the plaintiffs, notice of abandonment was forth- 
with given to the underwriters on freight. The 
Court of Common Pleas has held that the plaintiffs 
are not entitled to recover, on" the grounds — (1) 
that, in order to recover as for a total loss on the 
insurance on freight, notice of abandonment was 
necessary ; and (2) that, though notice of abandon- 
ment was given on the discovery of the state of the 
vessel at Calcutta, such; notice was too late. 1 find 
myself unable to concur it/ the view of the Court 
of Common Pleas on either of these points. It is 
no doubt true that the rule that, in order to claim 
as for a constructive total loss, the assured must 
give notice of abandonment, applies to insurance 
on freight as it does to insurance on ship or goods ; 
but the rule, to whatever species of itisuraace it is 
applied, must always be subject to this limitation, 
that it attaches only where there is something of 
appreciable value, however small that value may be, 
to relinquish to the underwriter. Thus, where 
goods are on board, and the ship becomes a con- 
structive total loss, the shipowner, in order to claim 
for a constructive total loss on freight, must 
abandon to the underwriter the right to hire 
another vessel, and carry the cargo to its destina- 
tion, and so earn the freight. But where the in- 
terest to bo made over to the insurer is of so 
shadowy and unsubstantial a character that it 
cannot be supposed that it could have been of any 
benefit whatever to the underwriters, or that the 
latter, as reasonable men, would have thought of 
availing themselves of it, so that for all practical 
purposes abandonment would have been a merely 
idle and useless formality, the assured ought not, 
in my opinion, to be tied down to the necessity of 
giving notice of it, especially in these times when 
it is notorious that the practice of underwriters is 
never to accept the notice. Now, it is difficult in 
the present case to discover any possible advantage 
which could have accrued to the insurer on freight 
from notice of abandonment. By the state to which 
the vessel had been reduced by sea damage, the 
plaintiffs, not being bound to repair her, were re- 
leased from the obligations of the charter-party ; 
there being, in my opinion, an implied condition in 
such charter-party that, if the ship, on her way to 
fetch the cargo, perished, the owner is released from 
his obligation to fulfil his contract with the freighter, 
while, on the other hand, the latter, being bound only 
to load a cargo by chartered ship, was under no 
obligation to accept another vessel. There was 
therefore no right or interest in the owners in re- 
spect of freight which they could abandon to the 
underwriters. The only effect of notice of abandon- 
ment under such circumstances would have been 
that the underwriters might, if so minded, have 
themselves chartered a ship, and proposed to De 
Mattos to let them bring home the cargo, taking 
their chance of his accepting their offer in preference 
to that of anyone else. But I am clearly, of 
opinion that so speculative and remote a possibility 
cannot afford a ground for holding notice of aban- 
donment to be necessary in such a case. Moreover, 
we know that, in point of fact, De Mattos, to whom 
the vessel was chartered, was on the eve of insol- 
vency, and that his agents at Calcot)^ would not i 


have luaded a cargo on his account, even if less 
delay had occurred in the arrival of the StV William 
Eyre at Calcutta. It is difficult to imagine that, the 
contract between the freighter and the shipowner 
being at an end, and the underwriters on freight, who 
on notice of abandonment would have stood in the 
shoes of the owner, having no right whatever to 
call on the freighter to send cargo by another ship, 
the underwriters, even if notice of abandonment had 
been given them when first the ship arrived at 
Dunedin, would, under such circumstances, have 
engage«l another ship at Calcutta, in order to bring 
home the cargo, and earn the freight, upon the 
empty speculation of a balance in their favour be- 
tween the chartered freight and the actual freight, 
in case the freighter should find a cargo and suffer 
them to carry it. It is, in my opinion, enough to 
say that, to necessitate notice of abandonment to 
the underwriters, there must be an actual, tan- 
gible, and appreciable right or interest capable of 
being transferred ; as, for instance, in the case of 
freight, where the cargo is already on board, and the 
shipowner w’ould have the right of sending it on to 
its destination in another ship, and so earning the 
freight. It is, however, unnecessary to pursue this 
subject further, as the majority of the court are of 
opinion that, if notice of abandonment was neces- 
sary, sufficient notice was given. The authorities 
on the subject of the time within which notice of 
abandonment must be given, no doubt establish 
that, so soon as the circumstances which justify the 
treating the loss as constructively a total one are 
brought to the knowledge of the assured, notice of 
abandonment must be given without loss of time. 
And if this be the full extent of the obligation of 
the assured, as I think it is, the requirement was in 
this instance satisfied, inasmuch as it is undoubted, 
that the true condition of the ship was only first 
discovered on her being docked and examined at 
Calcutta, and that, as soon as the extent of damage 
and of the repairs consequently necessary were 
made known to the plaintiffs, they forthwith gave 
notice of abandonment to both underwriters on ship 
and on freight. The Court of Common Pleas have, 
however, engrafted on the general rule just re- 
ferred to this further extension, viz., that, if the 
subject-matter of the insurance has sustained in- 
jury, and there is reason to believe that upon a 
more complete examination, the extent of damage 
may prove such as to entitle the assured to treat 
the case as one of total loss, such examination 
must bo made at the earliest practicable moment ; 
whereas, in this case, according to the view taken 
by the Court of Common Pleas, the final exami- 
nation of the vessel was delayed for an unreasonable 
period. It may be doubtful whether a delay in 
proceeding to such final examination, occasioned by 
a bona jide endeavour to perform a further portion 
of the voyage would be a delay which would deprive 
the assured of his right to abondon when the actual 
state of the vessel is afterwards discovered. But, ac- 
cepting the rule laid down by the Court of Common 
Pleas, I think it can only be applied to a case where 
the assured believes, or has reason to believe, in the 
existence of unascertained injury which may prove 
sufficient to warrant an abandonment, and contem- 
plates the further examination of the vessel with 
a view to ascertain whether he may claim as for a 
constructive total loss. Now this essential element 
is wanting in the pre ent case. The surveys to 
which I have referred lead, as has already been 
stated, satisfactorily to the conclusion that the 
recommendation that the vessel should undergo a 
further examination had no reference to any ex- 
pectation of the discovery of such further damage 
as would justify abandonment ; and^ that such 
examination was contemplated only with the view 
of securing the seaworthiness of the vessel for the 
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homeward^ voyage. The conduct of the master in 
endeavouring to procure funds to repair and release 
the ship, and that of the assured in adopting the 
large outlay required to be made on her immediately 
after receiving the communication from the master 
transmitting the protest and surveys, equally show 
that there was no expectation in their minds of the 
existence of ulterior damage sufficient to create a 
constructive total loss. The decision of the Court 
of Common Pleas is erroneous by reason of this 
distinction having been overlooked, or from its 
having been assumed that the possibility of claim- 
ing as for a constructive total loss, and of a further 
examination of the vessel with a view to that 
result, was present to the minds of the plaintiffs at 
the time of the delay complained of. I am of 
opinion that such was not the case, and 
that the circumstances were not such ns to 
call upon the assured to make a further exami- 
nation of the vessel with a view to ascertain 
whether a constructive total loss could be claimed 
for or not ; and that notice of abandonment 
having been given as soon as the true state 
of the vessel was ascertained and known, such 
notice, if any notice of abandonment were necessary, 
was sufficient. I have dealt thus far with the two 
propositions on which the judgment of the Court 
of Common Pleas proceeded. It has, however, been 
suggested that there is a further ground on 
which the plaintiff’s claim ought to be rejected, 
viz., that a shipowner who, having insu^'ed both 
ship and freight, abandons the ship to the under- 
writers on ship in order to claim for a construc- 
tive total loss, loses the right to claim on the 
policy on freight, inasmuch as by his own act he 
incapacitates himself from carrying on the cargo, 
and so earning the freight. This position ap];)ears 
to me to be altogether untenable in principle, and 
one which would lead to very inconvenient conse- 
quences. If correct, it would obviously be appli- 
cable to a case where the cargo on which freight 
was to be earned was already on board. It would 
equally apply to the case where the ship was not 
insured, but the owner, as a prudent man, declined 
to repair. It would tend to put an end to policies 
on freight altogether, as in every case of construc- 
tive total loss of the ship the policy on freight 
would be inoperative, unless the assured elected to 
repair the ship, which, on the hypothesis, he ought 
not, as a prudent owner, to do. Hut the conclusive 
answer appears to me to be that the ship having 
been incapacitated from earning the freight by the 
peril insured against, and the owner not being 
under any obligation to repair her in order to earn 
the freight, but, on the contrary, as a prudent man, 
being justified in abandoning her, the loss of the 
freight in such a case does not arise from the act 
of the party, but from the sea peril insured 
against. There being then, so far as I am aware, 
no authority for this novel position — I say novel, 
because though there must have been numerous 
instances of policies on freight as well as on ship, 
in which the ship has been abandoned to the under- 
writers on .ship, without the latter taking to the 
ship and earning the freight, one has never heard of 
the underwriters on freight resisting the claim of 
the assured on that ground —and as it seems to me 
untenable in principle, I see no ground for adopting 
it. The decision of the Court of Common Pleas, 
must therefore be overruled, and the verdict entered 
for the plaintiffs. 

Lush, J.— Two questions were argued before us 
in this case ; the one, whether notice of abandon- 
ment was necessary ; th^ other, whether, if so, it 
was given in reasonable time. . Having come to the 
conclusion satisfactory, to my own mind, that no 
notice of abandonment was necessary, 1 do not pro* 
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pose to discuss the second question, nor to say more 
upon it than that I concur in the opinions of my 
learned brethren, the majority of whom base their 
judgments on that ground. The object and effect 
of a notice of abandonment are nowhere more 
clearly stated than in the judgment of Lord Abinger 
in Roux V. Salvador^ 3 Bing. N. C. 286 : — “ If,” said 
he, “ in the progress of the voyage the subject of 
insurance becomes totally destroyed or annihilated, 
or if it be placed, by reason of the perils against 
which he insures, in such a position that it is 
wholly out of the power of the assured or of the 
underwriter to procure its arrival, he is bound by 
the very letter of the contract to pay the sum in- 
sured. But there are intermediate cases. There 
may be a capture, which, though primd facie a total 
loss, may bo followed by a recapture, which would 
revest the property in the assure 1. There may bo 
a forcible detention, which may speedily terminate, 
or may last so long as to end in the impossibility of 
bringing the ship or the goods to their destina- 
tion. There may be some other peril which 
renders the ship unnavigable without any hope of 
repair, or by which the goods are partly lost or so 
damaged, that they are not worth the expense of 
bringing them, or what remains of them, to their 
destination. In all these or similar cases, if a 
prudent man, not insured, would decline any further 
expense in prosecuting an adventure, the termina- 
tion of which will probably never be successfully 
accomplished, a party insured may for his own 
benefit, as well as for that of his underwriter, treat 
the case as one of a total loss, and demand the full 
sum insured. But if he elects to do this, as the 
thing insured or a portion of it still exists and is 
vested in him, the very principle of indemnity re- 
quires that he should make a cession of all his right 
to the recovery of it, and that too within a reasonable 
time after he receives the intelligence of the acci- 
dent, that the underwriter may be entitled to all 
the benefit of what may still be of any value ; and 
that he may, if he pleases, take measures at his 
own cost for realising or increasing that value. In 
all these cases, not'ouly the thing insured, or part of 
it, is supposed to exist in specie, but there is a possi- 
bility, however remote, of its arriving at the port of 
destination, or at least of its value being in some 
way affected by the measures tha tmay be adopted 
for the recovery or preservation of it.” The subject 
of insurance in the present case is the sum con- 
tracted to be paid by the charterer for the carriage 
of a cargo from Calcutta to Europe, and which 
cargo he engaged to ship on the arrival of the vessel 
at Calcutta in a fit condition to receive it. The risk 
undertaken was sea peril on the outward voyage to 
New Zealand. It is an admitted fact that the vessel 
did, in the outward voyage to New Zealand, receive 
such damage by sea peril as necessitated repairs to 
an amount exceeding her value when repaired, and 
that upon the discovery of the extent of damage 
(which was not made for many months afterwards, 
nor until she arrived at Calcutta), the plaintiffs 
elected not to repair. That they had a right so to 
elect is not denied. It is clear that an owner is not, 
under such circumstances, bound to repair, in the 
interest either of the underwriter on ship or of the 
underwriter on freight. It is true that if the ship is 
insured, he must, ip order to recover for a total loss 
against that underwriter, give him notice of abandon- 
ment; but that is a duty springing out of that 
particular contract, or rather a condition of his 
right to claim the whole insurance. The under- 
writer on freight is entitled, in like manner to the 
salvage of that which he has insured, upon pay- 
ing a total losf^ but he has nothing to do with 
what remains of. the sMp. His obligation is 
the same whether the ship is insured or not insured, 
or whether the owner, being insured, chooses to 
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abandon and claims for a total loss, or to retain the 
wreck, and claim for partial loss. That which, in 
the language of maritime commerce, constitutes 
the loss of a ship is damage to an extent not 
worth repairing, followed by a determination not to 
repair. As respects her capacity to save freight, a 
ship in such a condition is as much lost to the owner 
as if she had sunk or broken up. In the argument 
it was conteiided for the defendant that the election 
not to repair was deferred for an unreasonably 
long time, and that the owners might and ought to 
have ascertained the state of the vessel, and made 
their election at an earlier period. Assuming this 
argument to be well founded, it appears to me that 
it has no bearing on the case. What might have 
been the consequence if the oyrners, with know- 
ledge of the extent of the damage, had delayed 
making up their minds whether or not they would 
repair till the time for loading had gone by, it is 
not necessary to inquire ; for as soon as they knew 
the extent of the damage • they made up their 
minds, and it is assumed in the case that if at the 
time the ship had been sound they might have 
claimed from the charterer the fulhlment of the 
charter. What benefit would the defendants have 
derived from an earlier decision? Suppose the 
plaintiffs had known of the extent of the damage 
while the ship remained at Bluff Harbour, and had 
then elected not to repair. If there was nothing of 
the subject of insurance to abandon, the defendant’s 
position would have been neither better nor worse 
than if the ship had sunk or gone to pieces in Bluff 
Harbour. He could not in that case have com- 
plained that no notice of the loss had been given 
him. However inconvenient, or even prejudi- 
cial, it may sometimes be to an underwriter 
not to receive early notice of a loss, the assured 
is under no obligation to give it. A notice of 
abandonment must be given within a reasonable 
time, but notice of loss is no part of the contract 
either express or implied. If the underwriter wishes 
to have notice of a loss he must stipulate for it in 
the policy. There being then what, as between 
these parties, was a total loss of the ship, the ques- 
tion 18 , did that loss, having regard to the state of 
things existing at the time when the owner elected 
not to repair, entail as a consequence a total loss of 
the chartered freight ? If the cargo had been on 
board, so that there was a possibility of earning the 
freight by sending it on by another vessel, the case 
would have admitted of other considerations. It is 
however, needless to inquire whether in the events 
which happened the defendant would in such case 
have been entitled to notice of abandonment or not ; 
for no part of the cargo was on board. The ship 
was never in a condition to receive it, and for that 
reason the owner was never entitle<t to call upon the 
charterer to load. Under these circumstances what 
was there at any time to abandon of the subject 
matter of the insurance ? ' No power of earning the 
chartered freight could have been thereby transferred 
by the assured to the defendant ; not being the 
underwriter on ship he had no right to have her 
abandoned to him in order to repair her himself, 
nor could he have called upon the charterer to load 
his cargo in another ship of his providing. He 
could not by an abandonment have been subrogated 
into the place of the assured, for he would not have 
had thereby either the ship or the charter, either 
the means of earning or the right to earn the freight 
in question. It had, therefore, become impossible 
for either the assured or the underwriter to save the 
subject of insurance or any part of it. The assured 
could not, unless he did repairs which he was not 
bound to do, and had decided not to do ; and the 
underwriter could not, because he could not take 
the ship and repair her, nor compel the dbarterer to 
substitute another ship. The loss, therefore, was i 


total and absolute. For these reasons I am opinion 
that the judgment of the court below ought to bo 
reversed. 

Kelly, C. B. (delivering the judgment of him- 
self and Channell, B.) — I have only to add, on 
behalf of ray brother Channell and myself, that, 
concurring as we do substantially in the judgment 
of the Lord Chief Justice, we also think that, sup- 
posing it doubtful whether, if no notice of abandon- 
ment of either ship or freight had been given, the 
underwriters upon freight would have been liable ; 
yet, inasmuch as notice of abandonment was in fact 
given to the underwriters upon the ship, and, as we 
are clearly of opinion, given in time, all that re- 
mained of the ship itself, or the proceeds of the ship 
if it had been sold, belonged to the underwriters on 
the ship, and it became impossible for the owners 
to earn the chartered freight, of which, therefore, 
there was then an actual, and not a constructive, 
total loss. With respect to the delay in the notice 
of abandonment, the cause of that delay having 
been the refusal of the plaintiff’s agents in New 
Zealand to supply the funds required to repair 
and clear the ship, which could not have 
been anticipated by the plaintiffs, who, as soon 
as it became known to them, instructed them 
to make the necessary advances, which were 
made accordingly ; and the ship having sailed for 
Calcutta as soon as the repairs were completed, we 
think the delay satisfactorily accounted for, and the 
notice of abandonment in time. Then as to The 
Scottish Marine Insurance Company v. Turner^ 1 Macq. 
2 ; H. of L. Cas. 334 ; and Stewart v. The Greenock 
Marine Insurance Company, Tb. 328 (upon the autho- 
rity of which Turner's case was decided) ; there the 
freight alleged to have been totally lost had been, 
in fact, earned, and the underwriters on ship, to 
whom the ship had been abandoned, had become en- 
titled to it ; whereas the freight in the present case, 
being prospective chartered freight, never was and 
never could be earned, and was as totally lost to^ the 
owners when the ship had passed to the underwriters 
on ship, as if it had been actually sunk in the sea 
upon the voyage to New Zealand. 

Judgment for appellants. 

Attorneys for appellants, Thomas and Hollams. 

Attorneys for respondents. Field, Jioscoe, and Co. 
for Bateson, Robinson, and Morris, Liverpool. 
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Reporttid by Q. T. Edwards and G. I. F. Oookb. Esqrs., 
Barristors-at-Law. 

Monday, March 14. 

McGakel V. Moon. 

Practice — Exceptions to answer — Fictitious allegations. 

It is not necessary to state intaginary Jacts to found an 
interrogatory ; therefore where a bill alleged that an 
advance had been made by the directors of one company 
to another, but did not allege that such advance had 
been made with the sanction of the shareholders, the 
fact being unknown to the plaintiff, an interrogatory 
** whether such advance was sanctioned by the share- 
holders ” was allowed. 

This case came on to be heard on exceptions to 
the answer for insufSciency. The plaintiff in the 
suit was a shareholder in the Central Wales and 
Central Wales Extension Railway Companies, now 
amalgamated with the London and North-Western 
Railway Company, and this bUl was filed by him 
to obtain a re-transfer of 2600 shares in the Central 
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Wales Railway Company, and 20,000/. Central Wales 
Extension stock, which, throu(;ii the intervention 
of his stockbrokers were transferred by him in July 
or Au^. 186.^, into the names of the defendants, 
Moon, Westhead, and Stewart, directors of and re- 
presenting the London and North-Western Railway 
Company, who had agreed to make an advance of 
100,000/. to the Central Wales Extension Railway 
Company, and as a security for which advance 
these shares and stock were to be held by the 
London and North-Western Railway Company. It 
appeared that in the year 1865 the Central Wales 
Extension Railway Company and the Neath and 
Brecon Railway Company, which is also now 
amalgamated with the London and North-Western 
Railway Company, being in want of money, pro- 
posed applying to the London and North-Western 
Railway Coinp.any for a loan ; an application for that 
purpt)se was first made by the Central Wales Exten- 
sion Railway Company, upon which a sum of 100,000/. 
w'as advanced, as the bill alleged, to such company, 
upon the security above-mentioned. It appeared, 
however, to be doubtful whether the advance was 
in fact made to the Central Wales Extension Rail- 
way Company or to the Neath and Brecon Riilway 
Coin party. 

As to the first exception — 

The bill alleged that a special committee had been 
appointed by the London and North-Western Rail- 
way Company to manage the transaction w'ith the 
Central Wales Extension Railway Company, and 
the interrogatory asked the defendants to set forth 
the names of the members of that c.mimittee, or 
any other committee appointed for the purpose. 
The defendants in their answer stated that it was 
not the fact that a special or any other committee 
was appointed to manage the transaction. In 
another part of the answer it was stated that in 
1865 a general committee was appointed to review 
all matters which had been referred to the special 
committees, before laying tliera before the board of 
directors, but the names of the persons forming 
this general conunittee were not stated. 

The plaintiff excepted to the answer for in- 
sufiBciency. 

Pearson, Q. C. and Meihold, for the exception con- 
tended that it was necessary for the plaintiff’s case 
that he should know who were the members of any 
committee to which the transaction had been in any 
way referred. 

Bristou'e, 0,. C. and Speed, for the answer — We 
have completely traversed the allegation in the bill. 
No special or any other committee was appointed to 
manage the transaction, and therefore it is idle to 
be told to set forth the names of parties who had 
no existence. We are not bound to do more than 
answer the questions put to us. The general 
committee is not the committee referred to in 
the bill. 

The Vice-Chancei.i.or thought the answer was 
sufficient, and disallowed the exception. 

As to the second exception. The 20th paragraph 
of the bill alleged that on the 2nd Aug. 1865 the 
defendants Moon, Westhead, and Stewart, as the 
trustees of the London and North-Western Railway 
Company, advanced and paid out of the corporate 
funds of such company to the defendant Woolley, 
as agent for the Central Wales Extension Railway 
Company, the sum of 60,000/. (being part of the 
100,000/. agreed to be advanced). The interrogatory 
founded on that allegation asked, *‘Wa8 not the 
said sum of 50,000/. advanced and paid under the 
authority and with the sanction of the directors of 
the London and North-Western Railway Company, 
and whether or not by the shareholders in such last- 
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mentioned company, as an advance to the Central 
Wales Extension Railway Company ?” The answer 
stated that the advance was sanctioned by the 
directors of the London and North-Western Railway 
Company, and set forth the minutes and memo- 
randa of the meetings of the directors with 
reference to the loan of the 100,000/., but stated 
nothing as to the sanction of the shareholders. 

The plaintiff excepted to the answer to this inter- 
rogatory as insufficient, on the ground that the 
defendants Moon and Westhead and the London 
and North-Western Railway Company had not set 
forth “ whether the advance and payment of the 
50,000/. were sanctioned by the shareholders of the 
last-mentioned company as an advance to the 
(AMitral Wales Extension Railway Company, or in 
some other and what manner.” 

J. Pearson, Q. C. and Methold for the exception. — 
It is material to our case to a.scertain whether the 
advance w'as made to the Central Wales Extension 
Railway Company oj to the Neath and Brecon 
Railway Company ; and, therefore, we want to know 
w'hat was done at the time of the advance, and 
especially what communication was made on the 
subject by the directors of the London and North- 
Western Railway Company to its shareholders, 
without whose consent no advance could be made. 
The answer does not say one word as to the share- 
holders, but only as to the directors. 

liristoive, Q.C. and Speed for the an.swer, — We 
object to answer the interrogatory in question on 
the following grounds : First, there is no allegation 
in the bill as to the sanction of the shareholders 
upon which to support the interrogatory ; secondly, 
the question as to their sanction is wholly imma- 
terial and irrelevant, because the shareholders have 
nothing whatever to do with the subject ; thirdly, 
this is a mere fishing interrogatory, an answer to 
which would not be material to the relief sought by 
the bill, and might be used for some other purpose 
in some other suit. There is nothing in this. bill to 
warrant this interrogatory, and where this is the 
case a defendant is not obliged to answer the inter- 
rogatory. This- has been the uniform practice. 

Mitford on Pleading, 5th edit., pp. 54 ; 

Danicll’s Ch. Pr. 4th edit., p. 441. 

If the matter interrogated upon is material, it 
should be alleged in the bill. 

' Methold in reply. — This interrogatory is pertinent 
to the case made by the bill, and therefore the de- 
fendants must answer it. We are not bound to 
introduce fictitious statements into the bill on which 
to found our interrogatories. He cited, 

Marsh v. Keith, 1 Dr. & Sm. 342 ; 

Hudson V. Orenfell, 3 Giff. 388 ; 

Mansell v. Feeney, 2 J. & H. 313 ; 

Daniell’s C!h. Pr., 4th edit., 363. 

The Vice-Chancellor.— This is a bill to impeach 
a transaction, and it maybe important for the plain- 
tiff to know whether the London and North-Western 
Railway Company did concur in that transaction. 
The plaintiff did not know the fact, and therefore he 
could not with propriety or safety make any allega- 
tion either one way or the other. But it was said 
that if the information sought by the interrogatory 
was material to the plaintiff’s case, he should have 
made some allegation in his bill upon which to 
found his interrogatory, and I was at first inclined 
to think there was some force in the observation, 
but on farther consideration I think that if a fact 
of which the plaintiff knows nothing may prove 
material to the relief he seeks, as in Marsh v. Keith, 

1 Dr. & Sm. 842, he is entitled to ask for informa- 
tion as to the fact without alleging pure fictions in 
bis bilL In the present case it seems to me the in- 
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terrogatorj is justified by the allegation in the bill, 
and that the defendants are bound to answer it. 
There can be no difficulty in answering whether the 
transaction in question was or was not done with 
the sanction of the shareholders. I am of opinion, 
therefore, that the interrogatory is proper, and 
ought to be allowed. 

Solicitors for the plaintiff, Maynard and Son. 

Solicitor for the defendants, Bienkinsop. 


Jan. 19 and 20, Feb. 8 and 0 , and March 28, 

The Imperial MBRCAMriLB Credit Association 

V . Coleman. 

Company — Contract by director — Disclosure of interest. 

(7., a director of a joint-stock company, purchased cer- 
tain railway debentures at 95 per cent. Subsequently, 
while still a director, he proposed to the company that 
they should purchase these debentures at 98 ^ per cent., 
but he did not disclose to than the nature and extent 
of his interest in the debentures. The company accord- 
ingly purchased the debentures at that price, the result 
of the transaction being that C. realised a considerable 
profit on them, being the difference between 96 and 98^ 
per cent. 

Held, that C., not having disclosed his interest in the 
debentures to the company, teas not Justified in de- 
riving any profit for himself from the transaction, and 
must, consequently, pay over to the company the whole 
amount of his profit, with interest at 5 per cent. 

The Imperial Mercantile Credit Association was 
registered on the 24th June 1 804, for the objects 
(amongst others) of negotiating loans of all de- 
scriptions, and of transacting the business' of a 
capitalist. On the lltli May 1800 the association 
stopped payment, and is now being wound-up volun- 
tarily under the supervision of the court, pursuant 
to a special resolution passed on the 28th May 1 800, 
and confirmed on the 24 th .Tunc 1800, and to an 
order made on the 20th June 1800. The defendants 
Coleman and Knight were stockbrokers, carrying 
on business under the firm of Knight, Coleman, and 
Co., and Coleman was a director of the association 
during the whole period from its incorporation to 
the commencement of the winding-up. 

The association was virtually an amalgamation 
of the Imperial Financial Company (Limited), and 
the Mercantile Credit Association (Limited), and 
its incorporation was provided for by an agree- 
ment between the two companies dated the 3rd 
June 1864, in pursuance of which each of those 
companies duly passed and confirmed a special 
resolution for its own voluntary winding-up, and 
the association took over the business of both of 
them as from the Slst May 1864. The joint business 
of the amalgamated companies during the interval 
between the date of the agreement and the regis- 
tration of the association,, was conducted by a 
temporary board styled the board of the Imperial 
Mercantile Credit Association (Limited), and com 
posed of certain of the directors of each of the said 
companies, who became also the first directors of 
the association. The defendant Coleman was a 
member of such temporary board, and was also a 
director of the Imperial Financial Company. While 
the association was in course of construction, the 
London, Chatham, and Dover Hallway Company 
were seeking to exercise certain powers for the 
increase of its capital, -and for borrowing, which 
had been given to it by the London, Chatham, and 
Dovei^ Bauway Act 1863, and also the powers which 
it was contemplated to obtain by the Iiondon, 
Chatham, and Dover (New Lines) Act ]£64^ which 
last-mentioned Act was passed on the i4th July 


j 1864. The Chatham Company was, by the former 
of the said Acta, authorised to construct certain 
railways called the Metropolitan Extension (Eastern 
section), and for the purposes of those extensions to 
raise a certain aihount of share capital, and to 
borrow 283,000/. on mortgage of the same extensions, 
and was by the latter of the said Acts authorised 
to construct certain railways called the Kent Works 
which were thereby constituted a portion of the 
said Metropolitan Extensions (Eastern Section), and 
fpr the purposes of such works to raise a certain 
stira by new shares in the said Metropolitan Ex- 
tensions (Eastern Section), and to borrow 73,300/. 
on mortgage of the same section, Avhich afterwards 
became, in its thus enlarged dimensions, kno^ as 
the Greenwich and Woolwich line. Messrs. Feto 
and Co. were the contractors for the new lines, as 
they had been for other lines of the Chatham 
Company. 

On the 4th .Tan. 1864, the defendant Coleman, on 
behalf of his firm, who were the brokers and agents 
of Peto and Co., wrote to Sir Morton Veto a letter, 
in which he stated be could arrange to place the 
whole of the B shares and the debentures 
above referred to for a commission of 5 per 
cent, in cash and 5 per cent, in A shares, and 
he thought that it v'ould probably take about 
two ^months to place the B shares. ^ In reply 
to such letter. Sir Morton Peto, on the 5th Jan. 
1864, wrote to the defendant Coleman, accepting his 
proposal. On the 7th June 1864, a meeting was 
held by a committee of the temporary board of the 
association, at which a proposal was submitted from 
Messrs. Knight, Coleman, and Co., that the asso- 
ciation should undertake to place 356,300/. (the 
aggregate of the said sums of 283,000/. and 
73,300/ authorised to be borrowed on mortgage) 6 
per cent, debentures, five years to run, Metropolitan 
Extensions, Greenwich and Woolwich, Eastern Sec- 
tion, London, Chatham, and Dover Bailway Com- 
pany, at a commission on the debentures of per 
cent., and it was resolved to recommend the pro- 
posal to the board for acceptance. Accordingly the 
proposal was submitted to a meeting of the board 
held on the 10th June 1864, at which the defendant 
Coleman was present, but previously to the proposal 
being submitted, Coleman stated to the meeting 
that he was interested in the sale of these deben- 
tures, and offered to leave the room whilst the 
proposal for their sale to the association was being 
dismissed, but the chairman said this was unneces- 
sary. 

The question then arose as to whether the asso- 
ciation could enter into the transaction, upon which 
Mr. Morris, the solicitor of the association, who 
was present, referred to the articles of association, 
and advised the meeting that provided a director 
declared at the time of any business being submitted 
to the board that he was interested therein, the asso- 
ciation could enter into the business, and he 
referred particularly to the 83rd article, which pro- 
vided as follows : 

The office of a director shall be vacated if he contracts 
with the company, or is concerned in or participates in the 

B roflts of any contract with the company or participates in 
be profits of any work done for the company, without de- 
claring his interest at the meeting of. the directors at wMch 
such contract is determined on or work ordered, if his inte- 
rest then exists, or, in any other case, at the fiMt meeting 
of the directors after the aeqaisition of his interest ; and 
no director so interested shall vote at any meeting, on 
any committee of the directors, or any qnestion relating to 
such contract or work. 

It did not appear, however, that Coleman ez- 

E lained to the meeting the actual nature of hie 
iterest, though he stated in his answer to the bill 
that in the month of May previous to the committee 
meeting above mentioned, he submitted the propoeal 
to Messrs. Barker and Sandeman, the managers of 
the assooiatioii, and discussed the matter with 
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them ; also that ia the course of that discussion 
and with a view to the proposal being submitted to 
the committee meeting, he showed Messrs Barker 
and Sandeman the correspondence between his 
firm and Peto and Co. above referred to. This, 
however, Messrs. Barker and Sandeman positively 
denied. The board then passed a resolution accept- 
ing the proposal, but Coleman did not vote on the 
occasion, or take any part in the discussion. Even- 
tually the whole of the debentures were issued, and 
Tarious suras, amounting in the whole to 305,705/., 
were paid by the association to the defendants, 
Coleman and Knight, or to the Chatham Company, 
on account of such debentures, the association 
taking credit for 6344/. 10s., as commission at 1^ 
per cent, on the sum of 356,300/., the amount of the 
debentures. Of these sums so paid by the associa- 
tion to the defendants, a sum of 64,656/. 10s. was 
paid to the defendants on the 6th July 1864, and 
out of this sum they paid over to the Chatham 
Company 52,185/. only, and carried the difference, 
viz., 12,4701., to their profit and loss account in 
their own books as the amount of their commission 
under their alleged agreement with Peto and Co., 
contained in the letters of the 4th and 5th Jan. 1864. 

The association maintained that although they 
had undertaken to place the 356,300/. debentures 
for a commission of per cent., or, in other wbrds, 
to purchase them at 08^ per cent, yet that the 
defendants had arranged” with the Chatham Com- 
pany to place them at 5 per cent , or in other words, 
to purchase them at 95 per cent., and that accord- 
ingly the sum of 12,470/. lOs., the amount of the 
difference, ought to be handed over by the defen- 
dants. On tlic other hand, the defendants main- 
tained that they were entitled to the benefit of their 
agreement with Peto and Co. ; and alleged that 
they acted solely on behalf of Peto and Co., and 
denied that they had anything whatever to do with 
the Chatham Company. 

This bill was then filed by the liquilators of the 
association, praying that the defendants might be 
declared liable, and decreed jointly and severally to 
pay over to the association the said sum of 12,470/. 
10s., with interest at 5 per cent. 

Cohj Q. C. and Jackson, for the plaintiffs, argued 
that, inasmuch as the defendant Coleman was a 
director of the association, and therefore stood in a 
fiduciary relation towards them, he was bound to 
^ive them the full benefit of the transaction, and 
not to retain it for himself. That in fact the case 
was governed by the general principles of equity as 
to persons in a fiduciary position purchasing the 
proi>erty of their cestuis que trust. Coleman did not 
declare his interest within the meaning of the 83rd 
article of association. They cited 

Foster V. (hiford, Worcester, and Wolverhamploii 
liailway (Jom.'pany, 13 C. B. 200; 

Aberdeen Raihvoy Company v. Blaikie, 1 Macq. 
461; 23 L. T. Rep. 315; 

Fau'cett v. Wh itehouse, 1 R. & M. 132 ; 

Hichens v. Congreve, 4 Russ. 562; 1 R. & M. 1.50, 
note ; 

Beck V. Kanforowicz, 3 K. «& J. 230 ; 

Benson v. Hawthorn, 1 Y. & C. Ch. 326 j 

Bank of London v. Tyrrell, 27 Beav. 273 ; 

8 & 9 Viet. c. 16, Bs. 86, 87. 

Sir Roundell Palmer, Q.C., Meltish, Q.C., and 
James Kaye, for the defendants. — ^The defen- 
dants, in submitting the proposal for the sale 
of [the debentures to the association, only acted 
in the ordinary course of their business as 
stockbrokers. The association w'cre desirous of 
having Coleman on their board, in consequence of ! 
his being a member of a firm of stockbrokers in large 
practice. Their object was to secure the services 
Rs directors of persons who thoroughly understood , 


the business of the association, and the 83rd article 
of association was framed especially as an induce- 
ment to such persons to act. There is nothing in 
the Companies Act 1862, prohibiting contracts by 
directors, which are left to the general law ; the Act 
merely disqualifies directors who contract from 
acting as directors (Ist Sched. Table A. 57), but 
under this 83rd article of association, a director is 
expressly allowed to contract, provided he discloses 
his interest and does not vote. Accordingly, Cole- 
man stated at the meeting of the directors," that he 
had an interest in the debentures, and he also ex- 
plained his position to the managers of the associa- 
tion prior to the committee meeting, with a view to 
its being brought under the notice of the committee. 
The association have no right to alter their con- 
tract with the defendants, having deliberately 
entered into it with full knowledge of the facts of 
the case. There is no agency or trusteeship in the 
present case. The defendants were the owners of 
the debentures, and had acquired their interest in 
them months before the association came into 
existence. They cited : 

7 & 8 Viot. c. 110, s. 29 ; 

Ernest v. Nicholls, 6 H. L. C. 401 ; 

Blnck V. Mallalue, 27 Beav. 398 ; 

Tyrrell V. Bank of London, 10 H. L. C. 26 ; 

Great Luxembourg Railway Company v. Magnay. 

25 Beav. 586. 

Cole, Q.C., in reply, cited : 

Ex parte James, 8 Ves. 337. 

The Vice-Chancellor (after stating the facts 
and arguments). — The question is, whether the 
defendants were owners of these debentures. The 
ownership is attempted to be made out by a corre- 
spondence between the defendant Coleman and Sir 
Morton Peto, in which Coleman said he w'ould 
arrange to place the whole of the B. shares and 
debentures about to be issued by the Chatham Com- 
pany for a commission of 5/. per cent, in cash, and 
5/. jier cent, in A shares ; and he supposed that it 
would probably take about two months to place the 
B shares. His proiiosal was accepted by Sir 
Morton Peto on tlio 5th Jan. 1864. I cannot, how- 
ever, accede to the argument that this correspon- 
dence made the defendants the owners of the 
debentures. There was no contract whatever with 
the Chatham Company, to whom they belonged, to 
take them, and I cannot consider that Mr. Coleman’s 
letter amounts to anything mure than an engagement 
with Sir Morton Peto to use his best exertions to 
jilace the debentures for the commission named, and 
my opinion is that an action even could not have 
been sustained against Coleman for a breach of that 
undertaking. Much importance was also attached 
to the fact that this correspondence was shown to 
Barker and Sandeman, the managers of the asso- 
ciation, long before the contract was entered into. 
The fact is positively denied by Barker and Sande- 
man ; but whether it was so or not, is, in my opinion, 
wholly unimportant, as it is quite clear that they 
had no authority whatever to bind the company to 
waive any rights arising out of any irregular or 
unjustifiable conduct on the part of its directors. 
It was also contended that the defendants acted in 
this transaction merely as the brokers of Peto and 
Co., but that circumstance would not, in my opinion, 
afford any justification to Coleman for charging the 
company, of which he was a director, a larger price 
for the debentures than he hims&lf had paid for 
them. Much reliance has been placed by the defen- 
dants’ counsel on the 88rd clause of the articles of 
association, which prescribed what acts should be a 
disqualification of a director. It is provided that 
he shall vacate his office if he contracts with the 
company, or is concerned in a participation of the 
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profits of any contract with the company, without 
declaring his interest at the meeting of the directors 
at which such contract is determined on.” . It was 
urged that this clause was intended to su^rsede 
the rules of the court which preclude a director from 
deriving profit from any transaction with the com- 
pany of which he is a director, but I am of opinion 
that it had not that efFect. but was merely intended 
to describe what acts should vacate the office of 
director ; and even if it had the effect ascribed to it, 
I think it was incumbent upon Mr. Coleman not 
only to have stated at the meeting of the lOth June 
1864 that he had an interest in these debentures, but 
also to state accurately what that interest was. lie' 
would, in fact, have been bound to state that ho was 
offering the company at 98^ per cent., that which 
he was purchasing at 95 per cent., but this he 
did not do. That his co-directors knew or suspected 
that he was getting some greater advantage by the 
transaction than the ordinary broker’s commission 
I think highly probable ; but no such knowledge on 
their part could absolve him from his duty to the 
shareholders, as was expressly decided by Knight 
Bruce, V. C., in Benson v. Healhorn, 1 Y. & C. Ch. 
326. I cannot, therefore, see anything in the trans- 
action to relieve Mr. Coleman from the ordinary 
obligations of a director towards tlie company, 
whose interests were committed to his charge. 
When ho proposed that the company should 
take the debentures at 98^ per cent, he knew 
that ho should procure them at 95 per cent. 

I am clearly of opinion that ho was not 
justified in charging the higher price, and put- 
ting the difference in his own pocket. It is of 
the highest importance that it should be distinctly 
understood that it is the duty of directors of com- 
panies to use their best exertions for the benefit of 
those whose interests are committed to their charge, 
and that they arc bound to disregard their own 
private interests whenever a regard to them conflict 
with a proper discharge of such duties. These are 
the principles which were acted upon in the cases 
relied upon by the counsel for the plaintiffs. [His 
Honour then rqf erred to the cases, and continued :3 
Upon the principle of these autl.orities, and upon 
what I consider to be the soundest principles of 
justice, I think I am bound to treat the acquisition 
of these debentures by Mr. Coleman as a purehase 
of them on behalf of the company of which ho was 
a director, and that it was consequently his duty 
to procure them at the lowest possible price, with- 
out any private advantage to himself. In violation 
of the obligation which was thus imposed upon him, 
he conducted the purchase in such a manner as to 
make a profit of 12,470/. lO.s'. for himself and his 
partner, and that sum he is bound to restore. There 
must, therefore, be a decree for the payment of that 
amount with interest at 6 per cent, from the 6th 
July 1864, the day on which it was received by 
Knight, Coleman, and Co., and carried to their joint 
account. Mr. Coleman must also pay the costs of 
the suit. The counsel for the defendants did not 
make any distinction between the two defendants, 
but as Mr. Knight did not occupy any fiduciary 
position with regard to the comi)any, I do not see 
any ground for making the decree against him. 

He does not appear, however, to have incurred any 
separate costs, and I think, therefore, that the bill 
should be dismissed as against him without costs. 

Solicitors for the plaintiffs, Ashurst, Morris^ and Co, 
Solicitors for the defendants, Maynard, Son, and Co. 
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Friday, Jan, 28. 

(Before the Lobd Chanobllob (Hatherley), 
Stone v. Thomas. 

Bankruptcy Act \ Creditors* -deed — Jurisdiction of 

the Court of Chancery — Special circumstances. 

Bill filed hy a creditor of J. Hayward against the 
trustees of a creditors* -deed, whim had been executed 
hy him, and had been duly registered under the lQ2nd 
section of the Bankruptcy Act 1861. The bill charged 
that part of the property had been sold to one of the 
trustees at an undervalue, and prayed that the trusts 
oj the deed might be administered by the court, and 
the trustees made responsible for the loss. 

Case brought before the Lord Chancellor in the first 
instance at the request of Stuart, V”. C., in consequence 
of a supposed discrepancy between Itiches v. Owen, 
L. Rep. 3 Ch. App. 8290, and Martin v. Powning, 
20 L. T. Rep. N.^ S. 133 ; L. Rep. 4 Ch. App. 356, 
as to the jurisdiction of the court : 

Held,- that the jurisdiction of the Court of Chancery was 
not ousted by the Bankruptcy Act 1861 in cases of 
this description. But as the administration of the 
trusts of creditors* -deeds had been handed over to the 
Court of Bankruptcy, this court ivould not exercise its 
concun’ent jurisdiction, unless there teen special cir- 
cumstances tvhich rendered the relief that could be 
obtained in the Court of Bankruptcy inadequate to 
meet the justice of the case. In the present instance 
there were no such special circumstances. On the 
contrary, the relief sought could be obtained in bank- 
ruptcy with much less expense and delay. The bill was 
dismissed with costs. 

This was a motion for decree, under the following 
circumstances; J. Hayward, on the 7th of June, 
1807, executed a composition-deed under the Bank- 
ruptcy Act 1861, and thereby conveyed all his real 
and personal estate to the defendants, William 
Thomas, Edward Miller, and George Wilton, upon 
the usual trusts for sale, and for division of the 
proceeds among his creditors. The deed was of the 
ordinary character of such documents, and there 
was nothing remarkable in it, except that all the 
three trustees were creditors of Hayward, and the 
deed contained a power in the event of any question 
arising between any one of the trustees and the 
estate, for the two other trustees to enter into any 
agreement, or take any measures for adjusting such 
claim, as effectually as if the trustee interested in 
the question had not been nominated a trustee. 

J. Hayward was, at the time of the execution of 
the composition-deed, carrying on the business of a 
coal merchant; and the trustees, shortly after enter- 
ing on their duties, sold the stock-in-trade and 
goodwill of it to William Thomas, one of them- 
selves ; and in April 1866, William Thomas, with 
some other persons, formed themselves into an 
incorporated company under the Companies Act 
1862, and the stock-in-trade and business wero 
transferred to the company. The company were 
not made parties to this suit. The same year the 
trustees paid to the creditors two dividends, amount- 
ing to 9s. in the pound. At the time when the 
dividends were paid, it was a question between the 
laintlff and the trustees whether the plaintiff, who 
od had considerable business transactions with 
Hayward, was a creditor of, or a debtor to the 
estate. Much correspondence ensued between them, 
and ultimately the trustees acknowledged that the- 
plaintiff vvas a creditor of the estate, but no agree*- 
meat could be come to between them as to .what 
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was the amount of the debt> and no dividend was 
paid to him. 

In this state of things the plaintiff filed his 
bill on the 7th Aug. 1867) on behalf of himself and 
the ether creditors under the deed, ^except the 
defendants, to have tbe trusts of the composition- 
deed executed under the direction of the court, and 
also to have the sale of the coal business set aside 
on the ground that it had been purchased at an 
undervalue by one trustee from his colleagues. 
The question of the jurisdiction of the court was 
not raised by the defendant on the pleadings in 
any manner, and the cause came on to be heard, 
on motion for decree, before Stuart, V.C. but 
at his Honour's request, application was made 
to the Lord Chancellor to allow the cause to be 
heard before his Lordship in the first instance, his 
Honour being of opinion that, having regard to the 
decisions in the Court of Appeal in liiches v. Omn^ 
L. Kep. 3 Ch. App. 820 ; and in Martin v. Pawning, 
20 L. T. Rep. N. S. 133 ; L. Rep. 4 Ch. App. 356 ; 
and of Lord Justice Giffard in v. Bird, L. Rep. 

C Eq. 636 ; 18 L. T. Rep. N. S. 901 ; it was ex- 
pedient that this course should be adopted. 

picken$on, Q.C., and Bcgg, for the plaintiff, sub- 
mitted that this was a suit not merely to administer 
a trust-deed and take accounts, but also to set aside 
a sale by trustees to one of their own body, which, 
by their own acknowledgment, was at an under- 
value, and therefore fraudulent. There could 
be no^ doubt of the original jurisdiction of this 
court in suits of this description, and it was not 
the habit or duty of the court to abandon or 
delegate the exercise of its original jurisdiction, on 
the ground that another court was competent to 
deal with the case. The Act of 1861 did not oust 
expressly the jurisdiction of the Court of Chancery, 
and they would not import negative words into the 
Act so as to take away the jurisdiction. Riches 
y. Owen distinctly showed that the court still had 
jurisdiction, and the judgment in Martin v. Pawning 
dW not deny— indeed it asserted — the concurrent 
jurisdiction of thecourt, and the result of thatdccision 
was that, in cases of mere administration, the Court 
of Chancery would leave the matter to be dealt with 
by the Court of Bankruptcy, but that if there were 
anything extraordinary in the case with which this 
court could deal more conveniently than a court 
of bankruptcy, this court would entertain the suit. 
That-was the case here, and even if this question 
had ^en raised in the Court of Bankruptcy in the 
first instance, that court, if it had been of opinion 
that the sale complained of might be set aside, 
would have directed a suit to be instituted in this 
court, for the purpose of trying the point. More- 
over, in Martin y. Pawning and in Bell v. Bird, the 
question of jurisdiction was raised, on demurrer 
or plea; that was the proper way of tak nj the 
objection. The defendant had allowed this case to 
come to a hearing on motion for decree, and this 
court would not now, after all the expense of the 
suit had been incurred, refuse to exercise its con- 
current, and, in this case, beneficial jurisdiction. 
They quoted 

Athen (Burn Life Assv/rance 8aciety v. Pooley, 3 
De G. & J. ; 28 L. J., N. S., 119 ; 

Oalsworthy v. Durrant, 2 De G. F. & J. 466. 

Greene, Q.C., and Hadden for the defendants, 
the trustees of the deed, contended that BeU 
V. Bird distinctly affirmed that in matters 
of this description the jurisdiction of the Court 
of Bankruptcy was exclusive; and if it were 
not exclusive that was no reason why the Court of 
Chanceiy should interfere here. The case of ex 
vorte Lacey, 6 Ves. 625, showed that under the old 
practice the Court of Bankruptcy could set aside a 


Thomas. [Chan. 

sale by an assignee, and that court had now the 
same powers under the Act of 1861 with regard to 
these composition-deeds as it had before in cases of 
bankruptcy. They further submitted that it was 
not necessary the objection to the jurisdiction should 
be taken by demurrer. They referred to Mitford 
on Pleading, p. 176. 

Ex parte James, 8 Ves. 337 ; 

Ex parte Lacey, 6 Ibid. ^5 ; 

Exiparte Lcuwrence, 1 De G. J. & S. 307 ; 

Ex parte PilMngtan, L. Rep. 3 Ch. App. 404 ; 

Thanipsan v. Durham, 1 Hare, 358 ; 

Prestan v. Wilson, 6 Ibid. 185 ; 

Laycock v. Johnson, 6 Ibid. 199. 

G. Daw for the debtor Hayward. 

Dickinson, Q.C., in reply. 

The Lord Chancellor (Hatherley). — ThiS'Case 
has been brought before me on the original hearing 
because of a supposed discrepancy in the decisions 
of the various branches of this court. The deed in 
the present case is in the common form, except that 
as all the three trustees were creditors, there is a 
proviso empowering two of them to settle the debt 
of the third trustee. But certain circumstances 
have taken place which are said to be so special as 
to justify this suit. One of the trustees has pur- 
chased a part of the property, and it is charged 
against him^ that he bought it at an undervalue, and 
that this being a purchase by a trustee from himself, 
the plaintiff ought to have the ordinary remedy in 
this court of setting the purchase aside and having 
the property resold and the trustee fixed with the 
^loss if there should be any. That is the principal spe- 
‘ cialty. As regards theljurisdiction of this court three 
questions arise; first, whether the court has any 
jurisdiction in the case of a creditor’s deed ; 
secondly, what special circumstances are required 
to show that the Court of Bankruptcy cannot give 
adequate relief before the court will exercise its 
jurisdiction ; and thirdly, whether it is not 
too late in this case to take an objection to 
the jurisdiction of the court after the answers 
have been put' in and the witnesses examined. 
As to the first question, I feel no doubt that 
there is jurisdiction in this court if it thinks fit to 
exercise it. I do not think that Martin v. Pawning, 
or any other case has decided that the jurisdiction 
of this court is ousted by the Court of Bankruptcy. 
But the case has declared that in the case of a crea- 
tor’s deed jurisdiction over the whole matter has been 
given to the Court of Bankruptcy, and that it is more 
convenient that the trusts should be administered 
there, and that this court will not interfere unless 
there are some special circumstances to call for such 
interference. 1 take it that the rule as to the 
jurisdiction is this : that the jurisdiction of this 
court is not ousted unless there is an express enact- 
ment in the statute which provides a new jurisdic- 
tion. This has been exemplified in many cases in 
which the courts of common law have had juris- 
diction given them, as in the case of discovery, 
which was formerly exclusively within the juris- 
diction of this court. The difference between a 
trust-deed and the bankruptcy of a debtor is, that 
where there is a bankruptcy the whole machinery 
is in the Court of Bankruptcy, and the jurisdiction 
of the Court of Chancery is put an end to. The 
assignees are officers of another jurisdiction. But 
with respect to trust-deeds, the question may 
arise whether the Court of Bankruptcy has power 
to give adequate relief in all cases. 1 take it that 
in ordinary oases the Court of Bankruptcy is fully 
adequate to carry into execution the trusts of these 
deeds, and that the Legislature has given it power 
to deal with the trustees as with assignees, and the 
debtor as with a bankrupt ; but the Legislature has 
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not thought proper in express terms to oust the 
jurisdiction of this court. Where, as in Martin r. 
Pawning, the whole object is to deal with the assets, 
the Commissioner is perfectley competent, and this 
court will refuse to grant relief. But if there is 
anything <khx>rs the administration of the assets in 
which the Commissoner cannot give adequate relief, 
recourse may be had to this court. The head note 
of Martin v. Pawning is perfectly accurate when it 
says that “ the court will not in ordinary circum 
stances entertain a suit for the administration of 
the trusts of a deed registered under the Bankruptcy 
Act 1861.” In that case the court made these ob- 
servations : “ With respect to the first question, it 
has been correctly stated by the respondent’s counsel 
that before the Bankruptcy Act 1801, this court 
habitually exercised jurisdiction over composition- 
deeds and trust-deeds for the benefit of creditors in 
the same manner ns over other trusts ; and in 
Riches v. Owen, which was a case of a deed regis- 
tered under the Act of J861, the court appointed 
a receiver, but in that case the deed was a deed 
of inspectorsliip, the plaintiffs were the trustees 
of the deed, and were suing the insolvent debtor 
for the purpose of enforcing the deed against 
him, and the interference of the court was limited 
to the appointment of a receiver for the pro- 
tection of the property, and we have not been 
referred to anj* case, nor do we think that any 
case can be found in whicii the court has entertained 
a suit for the administration of the trusts of a deed 
registered under tlie Act, and in Bell v. Bird, the 
court refused to entertain such a suit. The Act of 
1861, has placed the trust-deeds registered under its 
provisions in a position widely differing from that 
occupied by composition-deeds and trust-deeds for 
the benefit of creditors under the old law; for by 
the Act of 1861, if the proper majority of creditors 
be obtained, and the other requisites be observed, 
the deed becomes binding on the minority in the 
same manner as if tliey had executed the deed (sect. 
l‘J2) ; and the 197th section gives to the deed effects 
similar to those of an adjudication of bankruptcy, 
and provides that tlie debtor, the creditors who exe- 
cute, assent to, or are bound by the deed, and the 
trustees, shall in all matters relating to the estate 
and effects of the debtor be subject to the jurisdic- 
tion of the Court of Chancery, and have the benefit 
of and be liable to all the provisions of the Act, and 
that the creditors and trustees shall have the same 
powers, rights, and remedies as creditors or assignees 
in bankruptcy, and that except where the deed shall 
expressly provide otherwise, the Court of Bank- 
ruptcy shall determine all questions arising under 
the deed according to the law and practice of bank- 
ruptcy, and shall have power to make and enforce 
all such orders as it might have made if the 
debtor had been adjudged bankrupt, and his estate 
were administered in bankruptcy. Is there then, 
anything in this case which would render the 
relief in Chancery more effectual than in bank- 
ruptcy? I have no hesitation in saying there 
is not. The facts are simply these: Two years 
before the filing of the bill, one of the trustees 
bought part of the assets, and immediately after- 
wards sold it to a company. The whole matter 
resolves itself into a question of account. If it shall 
turn out that the property was sold at an under- 
value, the trustees can be made to account; but 
there can bo no resale, for the company which 
bought the property are not before the court. There 
is no pretence for saying that there is anything in 
this case which cannot be set right in bankruptcy. 
But it is said that it is too late for the defendants 
now to take the objection. I cannot, however, say ’ 
that the defendants were entirely wrong in^ the 
course they have pursued. The case Martin v. 
Pawning was not- decide at the tfme of the 


filing of the bill, so that it was not clear that 
a demurrer would lie. There were also personal 
charges against the defendants, which they might 
think proper to answer. On the other hand, 
the plaintiff himself might have stopped the 
suit when Martin v. Pawning was decided. I have 
said that there is nothing to justify the court in in- 
terfering, but I may add that there is much in this 
case to show how mischievous its interference would 
be, and it is clear that the creditors would get no 
benefit from the suit. The deed in this case was an 
honest one. Except the present charge, no fault 
has been found with the trustees. The plaintiff 
admits that there is only a balance of about 167/. 
due to him. When the account was sent to him, 
making him out a debtor to the estate, he did not 
discover the error in the account for a whole year, 
and tlien found out that some items had been charged 
twice over. In the meantime 9s. in the pound had 
been distributed. Two days before the bill was filed 
a distinct offer was made to pay him 9s. in the 
pound on what should turn out to be due to him ; 
but without taking the trouble to settle the amount 
payable, the bill was at once filed. There has been 
a great deal of controversy about the valuation. 
The correctness of Foote’s valuation is not ques- 
tioned, and it turns out that the difference of the 
value put upon the property when the defendant 
bought it, arose principally from the fact that some 
of the stock had been sold, so that the under- value 
complained of cannot be more than 160/. The 
plaintiff wishes all this gone into ia chambers, when 
a single application to the judge in Bankruptcy 
would l»ave answered all the purpose. I do not 
deny that there may be cases in which it would be 
ri^ht to apply to this court for relief — the appoint- 
ment of a receiver is such a case — but I think that 
in general, application should first be made to the 
commissioner in bankruptcy, and if full relief 
cannot be obtained, recourse may bo had to this 
court. The bill is quite unnecessary, and must be 
dismissed ; and as there has been an offer made to 
pay a dividend on the plaintiff’s debt before the bill 
was filed, I shall dismiss it with costs, which I 
should not otherwise have done. 

Solicitor for the plaintiff, C. M. Strettan, agent for 
Loosein ore, Ti ver ton . 

Solicitor for the defendants, T. II. Dixan, agent 
for liansoiii, Wellington, Somerset. 


April 23 and 26. 

(Before Lord J ustice Giffard.) 

Ex parte Anderson ; Re Anderson. 

Bankruptcy — Injunction — Jurisdiction to grant — 
Stranger to the bankruptcy — Sale of property assigned 
to him by the bankrupt — Alleged fraud — Undertaking 
as to damages — Undertaking to institute proceedings to 
set aside assignment — Practice— Appeal — The Bank* 
ruptcy Act 1869, sects, 13, 65, 66, 71, 72. 

Under the Bankruptcy Act 1869, sects. 65, 66, 72, the 
Court of Bankruptcy has jurisdiction in a summary 
way to grant an injunction to restrain a stranger to 
the bankruptcy from selling property assigned to him 
by the bankrupt when the assignee under the bankruptcy 
alleges that the assignment to the stranger was frau^ 
dulent, and makes out a primd facie case such as 
would have induced the Court of Chancery upon bill 
filed to grant an interim injunction to restrain the sah 
till the hearing of the cause ; and such an injunction 
may even be granted ex parte, and may be granted %n a 
bankruptcy which originated under the B, A. 1861 * 
But when such an injunction is granted, the assi^ptee 
under the bankruptcy ought to aive an unqual\jied 
undertaking to be answerable %n damages to the person 
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w/iose dealing with the property is restrained^ and 
ought also to undertake at once to institute proceedings 
to set aside the assignment hy the bankrupt to him. 

The order granting such an injunction^ even though made 
in a bankruptcy which originated under the B. A. 
1861, is an order made entirely under the B. A, 1869, 
and if made by a County Court musty if appealed 
from, be appealed from in the first instance to the 
Chief Judge in Bankruptcy, and not directly to the 
Court of Appe(d in Chaficery. 

Re Palmer, 22 L. T. Rep. N. S. 323, distinguished. 

A,y a few days before he was adjudicated a bankrupt, 
assigned a number of pictures to C. in consideration of 
a sum of moneij. C. paid the money, and the pictui'es 
were delivered over to him, and he placed them with 
an auctioneer to be sold, and they were advertised for 
sale accordingly. The assignee under the bankruptcy, 
upon an allegation that the sale to C. was fraudulent 
and at an undervalue, obtained ex parte from the 
County Court an injunction to restrain the sale %vhich 
had been advertised. By the order of the County 
Court the assignee under the bankruptcy was made to 
undertake to be answerable in damages to C. out of 
any moneys which might come to him in the bankruptcy. 

On appeal, this order for an injunction was afirmed, but 
the assignee in the bankruptcy was compelled to give 
an unrjuaUfied vndeitaking to be ansiverable to 0. in 
damages, and also to undertake forthwith to institute 
proceedings to set aside the sale to C. 

This Avas an appeal by Mr. Charles Kins Ander- 
son, from an ordiT made by the registrar of the 
County Court at Walsall, granting an injunction to 
restrain him, his servants and agents, and in jiar- 
ticular, Messrs. Christie and Manson, auctioneers, 
of London, from selling certain pictures which he 
had deposited with Messrs. Christie and Manson to 
be sold, and which had been advertised by them for 
sale accordingly. 

The pictures in question had belonged to Mr. 
Matthew Anderson, who was the uncle of Mr. C. K. 
Anderson, and had been, with other property, 
assigned by him by a deed dated the 18th Dec. 
1869, to C. K. Anderson absolutely in consideration 
of a sum of money which was calculated as enough 
to pay to the creditors of Mr. Anderson a composi- 
tion of G.v. Sd. in the pound ujiDii the respective 
amounts of their debts. The money was paid by 
Mr. C. K. Anderson, and the compo-sition was paid 
to the majority in number of Mr. Anderson’s 
creditors, but two of the largest creditors re- 
fused to receive it, alleging that the sale was 
fraudulent and at an undervalue. In conse- 
quence of 'their opposition, Mr. Anderson was, 
on the 24th Dec. 1869, adjudicated a bankrupt 
upon his own poiition. When the Bankruptcy Act 

1869, came into operation, the proceedings under 
the bankruptcy Avere by an order of the Lord 
Chancellor transferred to the County Court at 
Walsall. C. K. Anderson at once took possession 
of the pictures under the assignment to him, and 
Bent them to I^ondon, and instructed Messrs. 
Christie and Manson to sell them, and they adver- 
tised them for sale accordingly, on the 18th March 

1870. The assignee in the bankruptcy, who was 
the largest creditor, and one of those whose opposi- 
tion had led to the bankruptcy, knew of the pro- 
posed sale, but did not at once take steps to prevent 
it. But on the 11th March 1869, upon an ex parte 
application by the assignee to the registrar of the 
County Court, which was supported by evidence 
to show that the assignment to C. K. Anderson was 
fraudulent and ought to be set aside, an order was 
made granting an injunction to restrain C. K. 
Anderson, his servants and agents, and in particu- 
lar Messrs. Christie and Manson, from selling the 
pictures. By this order the creditors* assignee was 


compelled to undertake to abide by any order which 
the court might make as to payment (out of any 
moneys received or to be hereafter received by him 
in this matter) of damages, in case the court should 
bo hereafter of opinion that C. K. Anderson had 
sustained any loss by reason of the order which 
the assignee ought to pay out of such moneys. 
From this order C. K. Anderson appealed. 

Roxhurgh, Q. C., and Bagley on behalf of the appel- 
lant, argued(l)that there wasno ground for granting 
the injunction upon the merits of the case; (2) 
that the undertaking as to damages was iiisuflScient ; 
(3), that there Avas no jurisdiction under the Act of 
1869 to grant an injunction against a person outside 
the bankruptcy, at any rate in a bankruptcy the 
proceedings in which originated under the Bank- 
ruptcy Act 1861. Certainly such an order ought 
not to have been made ex parte. They referred to 
and commented ujAon 

The Bankruptcy Repen’’ Act 1869, s. 20 : 

The Bankruptcy Act 1869, ss. 13, 65, 66, 71, 72 ; 

Caldecott v. Cook, Moo. <& Mai. 622. 

Lee V. Hart, 11 Ex. 880. 

Be Gex, Q. C., and Ernest Reed on behalf of the 
creditors’ assignee, objected that the order appealed 
from was made under tiie Bankruptcy Act 1869, 
and that, therefore, by virtue of sect. 71 of that Act 
the appeal ought to liave been taken in the first 
instance to the Chief Judge in Bankruptcy. On 
this point they distinguished Re Palmer, 22 L. 
T. Rep. N.S. 323. This objection was, however, not 
insisted upon, as the court suggested that it would 
save expense to haA'o the matter decided upon 
at once by the Court of Appeal. They then argued 
that the Act of 1869 gave ample jurisdiction to 
make the order under appeal, and that a sufficient 
case was shown for granting the injunction. They 
relied in particular on the difference in the language 
of sect. 72 of the Bankruptcy Act 1869, as com- 
pared with that of sect. 12 of the Bankruptcy Law 
Consolidation Act 1849, as showing that the Court 
of Bankruptcy has now power to deal Avitli third 
parties. They cite 1 

Kimbra.y v. Draper, L. Rop. 3 Q. B. 168 ; 17 L. T. 

Rep. N. S. 540 ; 

Ertey V. LvjUs, L. Ren. 3 Ex. 250; 18 L. T. Rop. 

N. S. 645. 

Roxburgh, Q. C. Avas heard in reply. 

Lord Justice Giffaud said. — The question of 
jurisdiction in this case, no doubt, is of considerable 
imi)ortance. But, as I liaA'e had an opportunity of 
:onsidering that question, not only antecedently, 
but for some time yesterday, I am prepared to dis- 
po.se of this case at once. Now the first question 
that ari.scs upon it is whether the appeal is brought 
n the right court, and although Mr. De Gex has 
very properly waived that question, of course it is 
necessary I should give an opinion upon the subject. 
The case of Re Palmer, 22 L. T. Rep. N. S. 323, 
befero me the other day, was an appeal in respect of 
an order of discharge, and, in consequence, it Avas 
an appeal in respect of an order which was made 
under the Act of 1861. The only operation that 
the Act of 1869 had upon that Act of 1861 Avas that 
tliat which gave jurisdiction was the fact of there 
having been a transfer. But the order was made 
under, and the discharge depended completely and 
entirely on, the Act of 1861 ; and, besides that, 
under the Act of 1861 the bankrupt had thirty days 
for the purpose of appeal, and had a right to appeal 
direct to this court. I was of opinion that under those 
circumstances the right of direct appeal to this court 
was not taken away, andaccordinglyl entertained the 
appeal and varied the order that was made. If this 
order can be sustained (upon which I will state my 
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opinion presently), it is quite clear that it is an order 
dependent entirely on the Act of 1869 ; it is an order 
which the court can make, because the proceed- 
ings were transferred, but the {)ower giving the 
court authority to make any such order, if power 
there be, emanates entirely from the Act of 1869. 
Therefore this case is in no way concluded by the 
case which I decided the other day. 

That being so, if we come to look at the Act of 
Parliament itself, the matter I think is reasonably 
clear. ^ First of all there is the 20th section of the 
repealing Act, and that in substance really provides 
that the Act of 1861 shall be repealed, but that, as 
regards pending proceedings, and all proceedings 
which originated under the Act of 1861, so far as 
the lowers of the Act of 1 861 are concerned, the Act 
shall not be considered as having been repealed, and 
it is enacted that the repeal shall take away none of 
the rights which were conferred by the Act of 1861. 
Therefore where the proceedings have originated 
under the Act of 1861, I take it you have to con- 
sider the Act of 1861 and the Act of 1869 together, 
for the ijurpose of determining what is the proper 
court for the appeal, and the moment 3 mu come to 
the conclusion that the proceeding is a proceeding 
dependent absolutely and entirely on the Act of 
1869, and has nothing to do with the bankrupt’s 
discharge or the like, that moment you have in 
point of fact an order which is dependent on the 
Act of 1869. And besides the 71st section, the 
72nd section is distinct in terms “ that no such 
court as aforesaid shall be subject to be restrained 
in the execution of its powers under this Act by the 
order of any other court, nor shall any appeal lie 
from its decisions except in manner directed by this 
Act.” Then the manner directed is an appeal first 
of all to the Chief Judge, and then an appeal from 
the Chief Judge here. Therefore, if the question 
had not been waived, I should have been obliged 
to have dismissed the application on the ground 
that the appeal was not brought to the proper court. 

It will therefore be proper to prehice this 
order by stating in terms that the assignee 
waived the fact of there not having been 
an intermediate appeal to the Chief Judge of 
bankruptcy. Upon that waiver, of course, I can 
<lcal with the case, and the first question that I have 
to consider is a question of jurisdiction. I quite 
agree that it is an important one. As regards the 
facts which raise the question of jurisdiction, I do 
not at all propose to enter into them ; it is enough 
for me to say that it is alleged on the part of the 
assignee that there is certain property which belongs 
to the estate of the bankrupt. It is alleged on the 
part of the appellant, as controverting the case made 
by the assignee, that that property is taken by 
virtue of a purchase and by virtue of a deed, 
which he says is a valid purchase and a valid 
Jeed, and to that the assignee rejoins that that 
is a deed and that that is a purchase which ought 
to be set aside and cannot be valid as against him 
as representing the creditors. 

Now, without going into the facts at all, it is 
quite enough for me to say that there is a question 
to try, at what (if there was a suit in Chancery) 
would have been the hearing of the cause, as to the 
validity of this deed, and that, if the facts which 
appear in this examination had been detailed in a 
bill and supported by evidence, a case would have 
been made upon which an interim injunction would 
have been granted. That being so, the next thing 
1 have to look to is the question of jurisdiction. 
Now this bankruptcy did not originate under the 
Act of 1869, but preceded the Act of 1869 ; it origi- 
nated under the Act of 1861. But under the 180th 
section of the Act of 1869, the Lord Chancellor has 
power to transfer, and he has transferredlT^mongst 
other things, this particular business, the jporticular 


proceedings in bankruptcy, to the local district 
Bankruptcy Court, being the County Court. Well, 
that being so, my opinion is, that where proceedings 
have been so transferred, the Bankruptcy Court to 
which they have been transferred has just the same 
jurisdiction (of course subject to what the provisions 
of the Act of 1861 in many respects maybe), as regards 
the 71st and 72nd sections of the Act, and the 65th 
and 66 th sections of the Act,, as if the proceedings 
had originated under the Act of 1869. Those pro- 
visions apply to modes of procedure, and modes of 
procedure only ; they take away, as far as I can 
see, no right. I can see no sort of inconvenience 
that would arise from saying that they are to 1^ 
construed retrospectively, and it is quite in accord- 
ance with principle, it is quite in accordance with 
convenience, and it is quite in accordance with the 
terms used, that they should bo construed retro- 
spectively, and should be construed as appplying to 
bankruptcies which have preceded the Act of 1869, 
but of which the court has seisin by reason of the 
transfer made by the Lord Chancellor. 

That being so, the mode in which I have to con- 
sider the case is whether there would be jurisdiction 
or not assuming that the proceedings had com- 
menced under the Act of 1869. Now the 13th 
section I quite agree is not a section, which, as I 
think, has a retrospective effect, nor do I think it 
has any operation whatever on the present case. 
The 13th section is’ in these terms : — “ The court 
may at any time after the presentation of the 
bankruptcy petition against the debtor, restrain 
further proceedings in any action, suit, execution, 
or other legal process against the debtor in respect 
of any debt proveable in bankruptcy, or it may 
allow such proceedings, whether in progress at 
the commencement of the bankruptcy, or com- 
menced during its continuance, to proceed upon 
such terms as the court may think just. The 
court may also at any time after the presentation of 
such petition appoint a receiver or managor of the 
property or business of the debtor against whom the 
petition is presented, or any part thereof, and may 
direct immediate possession to be taken of such 
property or business, or any part thereof.” 

Well now I take it that the object of this section 
was really to preserve the property pending -the 
petition. It was, in fact, giving the Court of Bank- 
ruptcy power to intervene, although there should 
not be before it a person who could in the oi dinary 
sense of the term be plaintiff in an action at law, or 
plaintiff in a suit in equity. Its object was, that 
the moment the petition was presented there might 
be a receiver, there might bo a manager, at the 
instance, we W'ill say, of the creditor who presented 
the petition, or at the instance of the bankrupt who 
presented the petition, so that there might be some 
interim management under which the property might 
be preserved up to the time when there should bo an 
adjudication in bankruptcy. 

I believe I said just now that I did not think 
the 13th section had any retrospective effect. 

I should correct myself in one respect as regards 
that, because if there should have happened to have 
been any such case as a petition presented and no 
adjudication made under the Act of 1861, yet when 
the Act of 1869 came into operation I apprehend then 
the 13th section might have been brought to bear 
upon such a state (rf circumstances ; but what I 
meant to say, and what I mean, is, that the 13th 
section has no application whatever to such a caM 
as this, where there has been a complete adjudi- 
cation, and where yon have before the court an 
assignee who, if there was an action at law, could be 
plaintiff, or, if there was a suit in equity, could 
plaintiff. And It is the absence of a proper plaintiff 
which renders the 18th section necessary, and 
rendered it necessary that there should be special 



864-voi. xxii, if.s.^liEPOnTS. THE LAW TIMES. 


rWay 14, 1870. 


Chan.J Anderson; /fe Akderson. [Chan. 


powers conferred by that 13th section. But I can- 
not at all construe it as cutting down the extent of 
the jurisdiction given by the subsequent sections 
of tne Act. It is, in facf, a distinct enactment 
standing by itself, for the mere purpose of pre- 
serving property until there is an adjudication, and 
until there is a person before the court who can 
stand in the position of a real plaintiff. 

Then we come to the 65th, 66th, and 72nd sections 
of the Act. The 65th is in these terms. ‘^The 
London Court of Bankruptcy shall continue to be 
a court of law and of equity, and principal court of 
record, and the Chief Judge in Bankruptcy shall 
have all the powers, jurisdiction, and privileges 
possessed by any judge of Her Majesty’s Courts of 
Common Law at Westminster, or by any judge of Her 
Majesty’s High Court of Chancery, and the orders 
of such judge shall be of the same force as if they 
were judgments in the Superior Courts of Law, or 
decrees in the High Court of Chancery.” Then it 
provides that the chief judge may sit in chambers. 
Well, I think that very clearly gives the chief judge 
complete jurisdiction, and gives at least as extensive 
a jurisdiction as if he were sitting in the Court of 
Chancery, and as if, having proper 2)Iaintifrs before 
him, a bill had been filed. 

So much for the 65th section. Of course in this 
case the matter being in a local court of bank- 
ruptcy, we must turn to the 66th section. The 66 th 
section is this: “Every judge of a local court of 
bankruptcy shall, for the purposes of ’his Act, in 
addition to his proper powers as a County Court 
judge, have all the powers and jurisdiction of a 
judge of Her Majesty’s High Court of Chancery, 
and the orders of such judge may be enforced 
accordingly in manner prescribed.” 

Well, that certainly in its language is as plain as 
anything possibly can be. It says in so many 
words that a judge of the Court of Bankruptcy 
shall have all the powers of a judge of Her Majesty’s 
High Court of Chancery, and that the orders of such 
judge may be enforced accordingly in manner pre- 
scribed. 

But the matter does not rest there, because there 
is the 72nd section. But before going to that I 
think it may be well to turn to the 12th section of 
the Act of 1849, because that will show how very 
different the terms of the 72nd section are from the 
terms of the 12 th section of the Act of 1849, the 
12th section of the Act of 1849 being that in reality 
which laid down and defined the jurisdiction of the 
Bankruptcy Court as it existed under that Act. 
The 12th section is this: “That the court in the 
exercise of its primary jurisdiction by virtue of this 
Act shall have superintendence and control in all 
matters of bankruptcy, and shall hear, determine, 
and make orders in any matter of bankruptcy what- 
ever, so far as the assignees are concerned, relating 
to the disposition of the estate and effects of the 
bankrupt, or of any estate or effects taken under the 
bankruptcy and claimed by the assignees for the 
benefit of the creditors, or relating to any acts done 
or sought to be done by the assignees in their cha- 
racter of assignees by virtue or under colour of the 
bankruptcy, and also in any matter of bankruptcy 
whatever as between the assignees and any creditor 
or otber^ person appearing and submitting to the 
jurisdiction of the court,” and then as to certificates 
of conformity, and so on. That in terms confines 
the jurisdiction to persons actually within the bank- 
ruptcy, or coming and submitting to the jurisdic- 
tion. 

Well, if we turn to the 72nd section of the Act 
of 1869, the contrast in the terms is very strong 
indeed. The terms of the 72nd section are these. 

Subject to the provisions of this Ac^ every court 
having jurisdiction in bankruptcy under this Act, 
shall have full power to decide all' questions of pri- 


orities, and all other questions whatsoever, whether 
of law or fact, arising in any case of bankruptcy 
coming within the cognisance of such court, or 
which the court may deem it expedient or neces- 
sarjr to decide for the purpose of doing complete 
justice, or making a complete distribution of pro- 
perty in any case ; and no such court as aforesaid 
shall be subject to be restrained in the execution of 
its powers under the Act by the order of any other 
court, nor shall any appeal lie from its decisions ex- 
cept in manner directed by this Act ; and if in any 
proceeding in bankruptcy there arises any question 
of fact which the parties” (with respect to the word 
“ parties” there, Mr. Roxburgh argued that it meant 
parties to the bankruptcy — in my opinion it means 
parties to the litigation) “ which the parties desire 
to be tried before a jury instead of by the court 
itself, or which the court thinks ought to be tried 
before a jury, the court may direct such trial to be 
had, and such trial may be had, accordingly in the 
London Court of Bankruptcy in the same manner 
as if it were the trial of an issue in one of the 
Superior Courts of Common Law, and in the County 
Court in the manner in which jury trials in ordi- 
nary cases are by law held in such court.” 

Those words, in my opinion, give the court com- 
plete jurisdiction in all cases such as this to decide 
everything that may be considered necessary, with 
a view to the distribution of the bankrupt’s estate. 
Well, is or is not a question such as this a question 
which ought to be decided with a view to the distri- 
bution of the bankrupt’s estate? I am clearly of 
opinion that jt is a question which it is essential 
should be so settled, and with reference to questions 
of this kind I have no doubt it was the intention of 
the Legislature that the bankruptcy courts should 
bo complete and sufficient in themselves, and that 
they should for the purpose of everything included 
in the 72nd section exercise, at least, all the powers 
conferred upon any judge of the Court of Chancery. 
Of course, if the assignee had come here and filed a 
bill, beyond all doubt the Court of Chancery might 
first of all have granted an injunction, and after- 
wards have tako’i upon itself to decide the question 
whether the purchase was valid or the deed was 
valid — to decide the title to the property, and to 
decide how it should be dealt with. That being so 
I am of opinion that in this case there was jurisdic- 
tion to make this order. * 

Well, I do not think there are grounds for dis- 
charging the ex parte injunction, although I should 
have been better pleased if it had been applied for 
at some earlier period. These matters are very 
much within the discretion of the court, and seeing 
that the court had before it the examination of all 
these persons, that is not a discretion with which I 
should be disposed to interfere. Of . course, all 
courts must be perfectly well aware that this 
is a jurisdiction which is of a very delicate nature, 
which ought not to be hastily exercised and with 
respect to which, except in cases of great neces- 
sity, these ex parte applications ought by no means 
to be encouraged. Then there come two other 
points upon the order which I think are ma- 
terial. The first is as to the form of the under- 
taking. I have no hesitation in saying that the 
court ought to follow the forms which have been 
universally adopted in the Court of Chancery. In 
the Court of Chancery it is at a somewhat recent 
date that these undertakings have been introduced, 
but th^ are quite essentiid for the ends of justice. 
They form the only means by which if from mis- 
representation or otherwise an ex parte or any other 
interim injunction is improperly granted, the 
person prejudiced by that interim injunction, if it 
has been wrongly granted, cad have redress. And 
whether it be assignee in bankruptcy or executor 
or liquidator, or be it who it may, the court 
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has invariably adopted the rule of taking an 
unliqlited undertaking not to pay out of . the 
assets of the bankrupt, or the testator or. the 
estate, but an unlimited undertaking to pay per- 
sonally, and I think there ought to be inserted in 
this order an unlimited undertaking in precisely the 
form which is adopted by the Court of Chancery in 
all orders of the kind. 

Then I think there is a precaution which ought to 
have been taken which is not necessary in the 
Court of Chancery, because ^hon you get into 
Chancery a bill is hied, and you necessarily make 
the whole of your cose, and if the injunction is 
obtained there are means by which you can compel 
the prosecution of the suit, which, of course, must 
rest for its foundation, in a case such as this, upon 
the case made for the purpose of setting aside the 
deed and setting aside the sale. Now, of course, 
where you go without pleadings upon an ex parte 
application, or even not ex parte^ but on notice of 
motion, it does not follow that in that notice or in 
that order there should bo upon the face of it 
anything actually stated about the setting aside 
of the deed or about the setting aside of the 
purchase. But I do think it essential for the ends 
of justice that where there is an interim injunc- 
tion, it should be on the assumption not only 
of an undertaking as to damages, but that 
the party who obtains the interim injunction 
should undertake to prosecute the proceedings 
which are requisite for the purpose of deter- 
mining that question on the footing of which 
the injunction has been granted, and therefore this 
order ought unquestionably to have contained 
an undertaking on the part of the assignee, to take 
proceedings in the local Bankruptcy Court within 
some limited period (we may mention what limited 
time presently, but it ought to be within some limited 
time), for the purpose of setting aside the deed, 
and for the purpose of setting aside the purchase 
and recovering the property. 

Subject to those two alterations, I think the 
order ought to stand, and the course which I 
propose to take is this. The assignee of course 
must have his costs out of the estate. If 
the assignee had insisted on the objection of the 
notice not being in the proper court, I should 
not have dismissed this application with costs, for 
I think very likely the parties were misled 
by the case in this coulrt the other day, besides 
which it is a new proceeding under this Act 
of Parliament, and the practice has not been at 
present settled ; but what 1 think will do justice 
between the parties is this, that the deposit shall be 
returned, but that, if the assignees fail in setting 
aside the deed and the purchase, then the appellant 
shall have his costs of this appeal. On the other 
hand, if the assignee succeeds in setting aside the 
deed and the purchase, the appellant shall pay all 
the costs of the appeal. I think that will be right 
and just between the parties, and therefore that 
will be the order I shall make. It will be like 
making the costs costs in the cause. The real 
truth is, that the courts below, when they become 
habituated to it, will follow as nearly as possible 
the precedents of the Court of Chancery. They 
must adapt their practice to the procedure on 
motion, and not on the filing of a bill, but the most 
unreserved undertaking as to damages must be 
given, and an injunction when granted must also 
be on the condition that there is an undertaking to 
institute proceedings forthwith for raising the ques- 
tion which is to determine the right to the property. 
For I do not think it at all fair to a respondent to 
a proceeding such as this that it should be put upon 
him, whether he likes it or not, to go at once at his 
own risk to dissolve an ex parte injunctidtl. With 
these observations I think we may consider the case 


disposed of. If you have any doubt as to the exact 
terms of the order you can mention it to me. 

Solicitor, for the appellant, James Crowdy. 
Solicitor for the respondent, W. 11, Duignartf 
agent for Duignany Lewisy and Lewisy of Walsall. 

BOLLS COUBT. 

Reported by Henry Peat, Esq., BarrUter>at-Law. 

Match 14, 15, and 21. 

Ship v. Crosskill. 

Company — Bill against directors for recovery of money 
paid on shares— Principal and agent — Breads of 
trust — Fraud. 

The prospectus of a companyy of which the capital 
was to be one million in 20,000 shares of 60/. 
each whereof the first issue was to he 10,000 
shareSy stated that more than half the capital 
being already subscribed for, the list would remain 
open only a few days and the remaining shares 
'would be allotted in strict order of application, 
liebtinf/ on the prospectus, S. applied for shares, which 
were duly allotted to him. Ills name was afterwards 
struck off the list on the ground that the objects of the 
company indicated by the memorandum of association 
(which was registered after S. took the shares) er- 
ceeded those stated in the prospectus. The company 
was afterwards ordered to be wound-up. 

S. then filed a bill against the former directors and the 
company alleying that he had been deceived by false 
representations in the prospectus, and that the defen- 
dants having received his money for the purposes 
specified in the prospectus, and having wilfully applied 
it to other purposes, were guilty of a breach of trust ; 
and the bill prayed that they might be declared jointly 
and severally liable to make good the amount paid to 
them by S. : 

Held that, S. having failed to establish a case of mis- 
representation against the directors, the bill must be 
dismissed. 

The fad that the memorandum of association of a com- 
pany extends the objects indicated by the prospectus 
does not render the directors personally liable to repay 
money paid in respect of shares by a person who has 
taken shares on the faith of the prospectus, unless they 
have been guilty oj a distind fraud. 

Henderson v. Lacon, 17 L. T. Rep. N. S. 527 ; L. Rep. 
5 Eg. 240 ; and Stewart v. Austin, 15 L. T. Rep, 
N. jS. 407 ; L. Rep. 3 Eg, 200, examined. 

In May 1804, certain persons being desirous o 
founding a company to be called the Scotch and 
Universal Finance Bank, under the Limited Liabi- 
lity Act, issued a prospectus, in which it was stated 
that the capital of the projected company was to be 
1,000,000/. (with power to increase to 5,000,000/.) in 
20,000 shares of 50/. each. The first issue was to 
be 10,000 shares, on which 1/. was to be paid on 
application, 4/. on allotment, and 5/. in three months. 
The prospectus contained the following words: — 
“ More than half of the capital being already sub- 
scribed for, the list will remain open only a few 
days, and by a resolution of the board, the whole of 
the remaining shares will be allotted in strict order 
of application pro rata.** The prospectus then 
stated the objects proposed to be effected by the 
company, which, in addition to the usual business 
of banking, comprised the purchase and sale of the 
precious metals in all their forms, and the importing 
and exporting of bullion, &c. The prospectiw was 
followed by the usual form of application for shares. 

In May 18G4, James Ship, the plaintiff, received 
through the post a copy of the prospectus, &c., and 
on the faith of the representations therein contained, 
he^ on the 28th May 18C4* signed the form of appU- 
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cation for fifty shares, and paid to the company’s 
bankers tho sum of 60/., being the deposit money of 
12. per share required by the terms of the prospectus 
to be paid upon application for shares. 

The company was registered on the 1st June 18C4, 
and on the same day a letter of allotment was sent 
to Ship, informing him that the fifty shares for 
which he had applied had been allotted to him, and 
that the sum of 2002., making up 6/. per share pay- 
able on allotment, must be paid on or before the 15th 
inst. Accordingly, on the 13th June, he paid the 
sum of 200/. to the company’s bankers. 

In Dec. 18C4, a petition was presented to wind-up 
the company. Ship, whose name was upon tho 
register, moved, before the winding-up order was 
made, under the 35th section of the Companies Act 
18G2, for an order to have the register altered by 
striking out his name. Wood, V.C., before whom 
the motion was made ordered his name to be struck 
out of the register (12 L. T. Kep. N. S. 256). Tlie 
official liquidator appealed, and the Vice- Chancellor’s 
order was affirmed by the Lords J ustices. An appeal 
was then made to the House of Lords, who substan- 
tially affirmed the decision of tho courts below : 
CPownes V. S/ap, 19 L. T. Bep. N. S. 75; L. Kep. 
8 E. & I. App. 343.) 

The present bill was filed by Ship in June 1865, 
after the Lords Justices had affirmed the Vice- 
Chancellor’s decision in his favour. The object of 
the suit and the other circumstances of the case arc 
stated in the judgment. 

Jessel^ Q. C., and Locock Webb appeared for the 
plaintiff. 

The Lord Advocate for Scotland (Young, Q. C., Sir 
Richard Baggatlay^ Q. C., Mackeson^ Q. C., FerrerSy 
C. T. Simpson, Nalder, F. A. Lewin^ and Fooks 
appeared for the several defendants. 

The following cases were referred to : — 

Henderson v. Lacon, 17 L. T. Rep. N, S. 527: 

L. Rop. 5 Eq. 249 ; 

Stewart v. Austin, 15 L, T. Rop. N. S. 407 ; 

L. Rep. 3 Eq. 299 ; 

Colt V. Woolaston, 2 P. Wms. 153; 

Green v. Barrett, 1 Sim. 45. 

March 21. — Lord Eomilly. — Thisisasuitpraying 
that, under the circumstances which are stated in 
the bill, the defendants, who were the directors of 
a ^ company called the Scottish and Universal 
Einance Bank (Limited), have constituted them- 
selves trustees for the plaintiff of the sums of 50/. 
and 200/. paid by him, and that they are jointly and 
severally liable to make good to the plaintiff these 
two sums, together with interest at the rate of 5/. 
per cent. ; that an account may be taken, and that 
tliey may be decreed to pay the amount within a 
short time. The facts of the case it is unnecessary 
to recapitulate, for they are very notorious and well- 
known to everybody, through Ship’s case, which was 
decided originally by the present Lord Chancellor, 
when Vice-Chancellor, affirmed by the Lords 
Justices, and afterwards in substance affirmed by 
the House of Lords. Tho facts, as far as they are 
material to the decision of this case, are these ; In 
May 1864 certain persons decided to found a com- 

ly called the Scottish and Universal Finance 
ank. They issued a prospectus, and registered 
the company, but I think it unnecessary to refer to 
the fact that there, was a company originally regis- 
tered on the 3rd May with a different memorandum 
of association, which was afterwards witMrawn, i 
and another substituted, which the registrar could 
only have registered in the event of the other not ' 
being in existence, and which second one was issued 
on the Ist June, with an enlarged memorandum of 
association. The prospectus represented that they < 


were going to do certain things. The memorandum 
of association very much extended the objects of 
the company, and gave it power to do things which 
would ^ not have been anticipated from the repre- 
sentations made by the prospectus. The result of 
this was that when Mr. Ship heard of it, in the month 
of December following, at a time when an application 
was about to be made to wind-up tho company, he 
made a motion under the 35th section of tho Com- 
panies’ Act 1862, for the purpose of having his name 
withdrawn from the'list. [His Lordship stated the 
result of Ship’s case, and of the appeals in that 
case, and continued.] In June 1865 Mr. Ship filed 
this Bill for the purpose I have already mentioned^ 
to make all the directors personally, severally, and 
individually liable to pay him the amount which ho 
had paid to tho company. I expressed an opinion 
at the time when this case was argued, and I repeat 
that expression of my conviction, that for that pur- 
pose it must be established that there was by the 
prospectus a misrepfosentation made by the persons 
sought to be made answerable, knowingly false, 
made by them with a view to deceive, and 
which did deceive, the plaintiff. Ship’s case 
unquestionably is one of the highest autho- 
rity, it has been always followed, and has re- 
gularly formed the principles of the court in these 
cases since. But what was decided in that case 
has, in my opinion, nothing at all to do, as I stated 
at the time, with what has to be decided in the pre- 
sent case. All that that case decided was this— 
that if you issue a prospectus undertaking to do 
certain things, and by the memorandum of associa- 
tion you found a company doing things much more 
extensive, and of much wider application, then a 
person who has taken shares upon the faith 
of the prospectus cannot be compelled to re- 
main a member of the society, but may 
have his name taken off the list of share- 
holders, or, if the company is being wound-up, off 
the list of contributories. And though it is not so 
stated, I apprehend that it would follow from that 
that the person who has his name so taken off the 
list would be entitled to be repaid by tho company 
the amount that he had paid to the company under 
that misapprehension. But in that respect he 
would only be a creditor of the company, and could 
only prove in case the company was being wound- 
up ; or, in case the company was a going concern, 
he could only bring an action for the amount. For 
that purpose it would not be at all necessary to file 
a bill ; but that would not affect in the slightest de- 
gree the individual directors of the company. To 
make them personally liable they must have been 
guilty of a distinct fraud. I think that is estab- 
lished in all the cases. I fully adopt the dis- 
tinction expressed by Lord Bedesdale, with refer- 
ence to what is called constructive fraud, where 
persons have really been guilty of no moral 
fraud, but by a species of construction of 
equity, they are said to be guilty of a fraud, 
in which case Lord Bedesdale was of opinion 
that the Statute of Limitations would run, and 
would bar the remedy against them. However I 
have nothing to do with that at present. I am of 
opinion that it is quite established, and I think the 
two cases which were cited to me, and which were 
endeavoured to be explained away — one of them at 
least — by Mr. Jessel, clearly establish the view of 
the case that I am now taking. They are the case 
of Henderson v. Lacon (sup.), and the case of Stewart 
V. Austin (sttp.), both of which cases I have brought 
into court with me for the purpose of considering. 
Lord Hatherley lays down very distinctly in Bender^ 
son V. Lacon^ that if the directors make a false 
representation, knowing it to be false, and if that 
deceives a |>ers6n, they are answerable for it, an<i 
that accordingly they must be made liable for the 
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consequences ; it must, however, be a material re- to be a contributory ; but at the same time it does 
presentation. In Henderson v. Lacon, the false not entitle him to go against the directors them- 
representation was this~they stated in the pro- selves, and say that they are trustees for him of 
spectus that the directors and their friends had all the money received from him. In fact this is 
taken a very large number of the shares. On re- quite a new attempt, so far as this it concerned, 
ferring to the case I find that the words are these : and of the numerous cases in which this court has 
The directors and their friends have subscribed a struck off the name of a shareholder from 
largo portion of the capital.” That is the expres- being a contributory— when I say a shareholder 
sion ; and it appeared that so far from having I mean a person who subscribed for shares — on the 
subscribed a large portion of the capital, even ground that the objects of tho company extended 
calling every person who had subscribed their beyond what were published in the prospectus, I do 
friend, there were only about 144 shares sub- not know a single case where the directors have 
scribed for. It would bo absurd to say that been made liable where there has not been personal 
that was a correct representation. This is very misconduct or personal fraud on the part of tho 
material with a view to considering what is directors themselves. What is the fraud which is 
the false representation complained of in tho present here alleged against the directors, for it comes to 
case. Then what does tho Lord Chancellor — then that exclusively ? The alleged fraud is this, that 
the Vice-Chancellor Sir William Page Wood — say in tho prospectus they used these words: — “More 
with respect to that ? In the first place ho connects than half of the capital being already subscribed 
them all with the issuing of the prospectus. He for, tho list will remain open only a few days, and 
says Now as to tho issuing of tho prospectus, I b^ a resolution of the board the whole of the re- 
have the admission of all tho directors that it was maining shares will be allotted in strict order of 
issued by their authority ; as to three who were application pro rata” In the first place, it was 
present at the meeting of the 15th March, the case attempted to be argued that that extended to tho 
is pertectly clear;” and then tho other admitted whole 5,000,000/., to which there was power to 
that ho knew of it and that he sanctioned it. It increase the capital, the original capital being 
was a statement of what they themselves had done ; 1,000,000/., in 20,000 shares of 50/. each, with power 
therefore they knowingly made a representation to to increase to 5,000,000/. But the prospectus says: 
the public that they themselves and their friends — “First issue 10,000 shares; 1/. on application, 4/. 
had subscribed a large portion of the capital, know- on allotment, and 5/. in three months. It is not in- 
ing well that at the time they made that statement tended to call up more than 25/. per share.” Then 
the fact was not so, and that they had in fact sub- it refers to one or two other things, such as, “ If 
scribed nothing but what was merely sufficient to more shares are applied for than are allotted, the 
enable them to hold the office of directors ; and surplus of the deposit money will be applied to the 
accordingly Lord Ilatherley, if I may be allowed to payment due on allotment;” and then, “ More than 
say so, very prox)erly held that they were all guilty half of the capital being already subscribed for,” 
of a fraud, that they had made a false representa- &c., as I read before. I am of 'oiauion that the 
tion which had deceived the plaintiff, and that they words “ More than the half of the capital ” extend 
wcrejall liable. The case of Stewart v. Avsiin is per- properly and according to all grammatical and rea- 
fectly distinct from that. The case there was that sonable construction to the first issue, namely, tho 
the directors had made no representation at all. 10,000 shares, and that they were not intended to 
The plaintiff had been struck off the register of the apply to the 20,000 shares. This is the thing that 
company by the order of the court exactly on the is complained of. Tho prospectus was issued on the 
same ground as here— on the ‘ground of excess in ' 3rd May. At the time when the prospectus was 
tho objects of the comjjauy, as shown by the memo- actually issued — when tho words ■were written— 
randum which was registered after he became a there were not more than half of the shares sub- 
member, over those objects which were stated in scribed for; but on the Ist June, before Mr. Ship 
'the prospectus, on the faith of which prospectus he took the shares, not only were there more than half 
took tno shares. Then, he filed a bill for the return of the shares subscribed for, but tho wdiole of the 
of his deposit against the directors who had issued shares had been subscribed for, and many persons 
the prospectus of the company. It is true that he had been refused shares. Can anybody say that this 
did not allege a fraudulent intention ; but if the misled him, and that he was in any way whatever 
facts create a fraud it is perfectly unnecessary to deceived by it ? Supposing he had gone to the 
allege the fraudulent intention nor will tho word company’s office and said, “ Is it true that more than 
‘•fraud” create fraud if the facts themselves do not half of the shares have been subscribed for ?” When 
establish it. Lord Hatherley held in that case that he went on the 28th May they would have said, and 
there was no fraudulent statement on the part of with perfect truth, “Yes, more than half of the 
the directors at all, and that they were the agents, shares have been applied for.” I think more than 
no doubt, of ithe plaintiff, who had given them the the whole number had been applied for at that time, 
money for the purpose of applying it in a particular and then they took them, as they said, alphabeti- 
manner. They had applied it in a different manner, cally. It is true that this company was very much 
that is to say, they had applied it for a more ex- run after ; it certainly was not a bubble company at 
tensive purpose, and he was entitled to bo struck off all, it cannot be put upon that footing. It was a 
the list of contributories. But that did not con- company that failed egregiously, for I think it was 
Btitute a fraudulent act on the part of the«directors, wound-up six months^ after its registration, like 
■and Lord Hatherley is distinct and clear upon many of these companies ; but there can be no pre- 
that subject. I am unable to distinguish Stewart v. tence for saying that there was anything like rnala 
Austin from the present case. There really is no jfideSf or any of that species of defect which Lord 
distinction between them, with the exception of Cairns, in a case that was cited to me, very clearly 
the passage I am going to refer to in a moment, and distinctly laid down as one of the essentim ih- 
whether that constitutes a misrepresentation in tho gredients of fraud. That being so, I am of op^on 
prospectus or.not ; but, assuming there to be no mis- that there is no fraudulent misrepresentation here, 
representation in the prospectus, the principle of the It is not a representation that the directors have 
case of Stewart v. Austin is exactly the principle done anything. In the first place, how are they 
applicable here, namely, that making a company attached to it f The most important of them is 
extend to objects larger than those specified in Mr. Crosskill. I will read one passage from hu 
the prospectus entities a shareholder to have his answmr upon this subject. In the seventh puagrapn 
name taken off the list of shareholders, and not he says, I believe that a prospectus, to the pur- 
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port and effect set forth in the second paragraph 
of the hill, yras, but without my privity, assent, 
or authority, printed and published. I believe 
that this prospectus was intended to refer to the 
company incorporated by the memorandum of the 
1st of J une, stated in the 29th paragraph of the bill, 
being the proposed company of which I had con- 
sented to become a director, but I do not know and 
cannot set forth as to my belief or otherwise whether 
this prospectus was printed or published after I had 
in manner aforesaid consented to become a director 
of the proposed company, or before the 5th of May, 
1864, or at what time it was printed or published. 
I was in no way party or privy to the preparation, 
printing or publication of the said prospectus. I 
never sanctioned it, and never saw it, and, till after the 
bill in this cause was filed, did not know the terms 
thereof.” I am of o^anion, following Lord Hathcr- 
ley’s judgment, that it is essential to establish 
that he had taken some part in the representation, 
and that he knew it. There is one gentleman, Mr. 
Downes, as to whom I think there is some proof 
that he knew it, but he is the only one. As to Mr. 
Legg, he had positively nothing whatever to do 
with it. They used his name without his authority, 
and he had nothing at all to do with it and knew 
nothing at all about it : and the greater number of 
the other directors are very poor, and the suit has not 
been prosecuted against them. They do not appear, 
and no steps are taken against them. But, with re- 
spect to Mr. Downes, I am of opinion that there is 
nothing whatever proved against him of any fraudu- 
lent representation or the like. 1 am struck with 
this also, that this seems to have been the view 
taken by the judges in the other courts. 1 hold in 
my hand the papers which were printed for the use 
of the House of Lords in Downes v. Ship^ which are 
put in evidence in this case ; amongst them is the 
judgment of the Lords Justices, who made a very 
clear distinction and gave a very clear judgment 
upon the subject. It is important to observe that 
Turner, L. J., docs in that case, as I do in this, 
throw out of the question the memorandum of asso- 
ciation of the 5th of May, and he says : “ I have no 
idea that Mr. Ship ever intended to become a mem- 
ber of this company according to its constituton 
under the memorandum of the 5 th of May, and I 
assume the case therefore to depend wholly upon 
the memorandum of the Ist of June,” which un- 
questionably is so, because the other had no existence 
at all. After some discussion as to the costs, Knight 
Bruce, L. J., makes some observations about it ; and 
Mr. Daniel, one of the counsel, says, “ Your lord- 
ships have not said anything about the question of 
fraud.” They dismissed both the motions that were 
brought before them with costs, because the appeal 
was wrong, and Knight Bruce, L. J., says, in reply 
to Mr. Daniel, “ Not a word.” And Turner, L. J„ 
says, “ I may say that I do not think there M'as any 
fraud on the part of your clients.” The whole case 
WM before them upon that appeal ; and Turner, L. J., 
a judge who unquestionably was not in the habit of 
using expressions loosely or lightly, deliberately 
says, “ I am of opinion there was no fraud.” He 
Tolunteers that, and yet this bill is filed immediately 
afterwards in order to fix the directors on the 
ground^ of fraud, and upon the ground of making 
them liable as trustees, which can only be in the 
case of fraud. Without going into the details of 
the evidence, I am of opinion that the case fails, 
and as the bill alleges fraud it must be dismissed 
with casts. 

• Solicitor for the plaintiff, S. A. Rice. 

Solicitors for the defendant Crosskill, Maynard 
Son and Co. 

Solicitors for the other defendants, Harrisons; 
Fo&e and Chapin; Ziee-Collyer^ Bristowe^ Withers, 
and jRusaeU; W» Buck ; A^urst, Morris and Co. 


Bennett. [V.C. J. 

V. O. JAMES’S COURT. 

Reported by the Hon. Bobkbt Bctlbb. Barrister-at-Law. 

Tuesday, Feb. 22. 

Dean v . Bennett. 

Baptist congregation — Trust deed — Dismissal of minister 
— Notice of meeting not specifying charges— Time of 
giving notice — Informal notice'^-’ Invalid resolution. 

By the terms of the trust-deed of a Baptist congregation, 
the minister was liable to be removed by the decision, 
order, or direction of the church made and declared at 
a meeting of members who had been communicants for 
six months previously, of which notice should have been 
given as therein mentioned; and confirmed and ap^ 
proved at a second such meeting. 

Disputes having arisen, notice was, on a particular 
Sunday, given of a meeting to he held on the following 
Saturday, ^^for the purpose of bringing charges against 
and considering the dismissal of’* the minister. No 
specification of the charges was read, or was ever 
issued to anyone. The meeting was held, and a reso- 
lution was passed that the minister be dismissed. On 
the following Sunday a second notice was given of a 
second meeting to he held on the following Saturday 
^'■for the purpose of confrming and ratifying ” the 
resolutions passed at the first meeting, out without 
specifying the resolutions which it was proposed to con- 
firm. The second meeting was held, ana the former 
resolutions were confirmed and ratified : 

Held, that the second notice was invalid, because it did 
not specify the resolutions which were intended to be 
confirmed, and consequently that the resolutions passed 
at the second meeting were invalid: 

Held also, that the oinission to specify the charges which 
were intended to be brought against the minister, 
rendered the resolutions which were passed at the first 
meeting invalid. 

By a settlement dated in 1705, certain lands at 
Barnoldswick, Yorkshire, and the chapel or meeting 
house erected iliercon, called the old chapel, were 
vested in trustees upon certain trusts, but which 
trusts contained no provision for the dismisssal of 
the minister of the chapel. 

On the 7th July 1845 an agreement was made 
between the then trustees and the defendant, the 
Kev. Thomas Bennett, whereby he agreed to supply 
the pulpit and discharge the pastoral duties. 

In 1852 a new chapel was built, and a new deed 
of settlement, dated the 9th Dec. 1852, was executed, 
which contained provisions as to the dismissal of 
the minister. 

It >vas provided that every minister of the church 
should be liable to be forthwith removed by the 
decision, order, or direction of the church made and 
declared at one meeting, and confirmed and approved 
at a second meeting, to be called for that purpose in 
manner therein mentioned. It was also provided 
that all decisions, orders, and directions of the 
church, relative to any of the purposes specified and 
set forth therein, or any other matter or thing what- 
soever, thould be from time to time made and 
declared by the male and female members of the 
church, who should have been communicants for 
at least a previous period of six calendar months or 
a majority of them actually present at a meeting, of 
which notice should have been given publicly in 
the said chapels, or in one of them, during Divine 
worship on Sunday morning at least four days 
before the time of holding such meetings respec- 
tively. It was further provided that, whenever the 
church should have to consider the appointment of 
a minister or ministers, or the dismissal of a minis- 
ter or ministers or other matters therein mentioned, 

, the notice to be publicly given in manner aforesaid, 
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shouldexpresslystaietheobjectof such meeting, and On Sunday, the 25th Oct., the following notice 
each of the decisions, orders, and directions, to be was read by the officiating minister at the old chapel 
made and declared at any such last mentioned meet- during morning service, and also during afternoon 
ing, should be reconsidered at a second meeting of service at the new chapel : — 

the church, to be convened by public notice, to be We, the undersized, being respectively deacons and 
given in manner aforesaid, expressly stating the members (Ac., stating, in the mme terms m the former 


object thereof; and such decisions, orders, and 
directions of each such first meeting should not be 
construed or held to be binding until confirmed and 
approved at a second meeting. 

From and after 1852 Mr. Bennett officiated as 
minister of both the old and new chapels. 

On Sunday, the 20th Sept. 1868, the following 
notice was read by members of the congregation in 
both the chapels during Divine service : — 


notices, that a meeting would be held on Saturday, 31st 
Oct.), for the purpose or confirming and rat^ying the reso 
Kiat thi 


lutions passca at Ihe church meeting, held Oct. ^4th, 1868. 
Dated at Baimoldswick aforesaid, ^th Oct. 1868. 

Joseph Wimock, 7 
Thomas Edmohdsoh, j 

John Edmoni>son, j Members. 

On the 31st October, accordingly, the meeting 
was held, and a resolution to the effect that the 
minutes of the meeting of the 24th October “be 
Wc, the undersigned, being respectively trustees, passed, confirmed, and ratified,” was unanimously 
deacons, dnd members of the church and congregation of carried 

Christians at Barnoldswick, in the county of York, com- ^ ^ , xi. •, ^.. 1 . 

monly known by the name of Particular Baptists, hereby -1 b® bill was filed on the 1 5th of March, praying 
give notice that a meeting of the male and female members that the defendant might bo restrained from taking 
of the said church who s^l havj been communicants for ^ or endeavouring to take possession of the pulpits in 
least a previous period of six calendar months, will be held .. o* 

in the old chai>el belonging to the said church in Barnolds- chapels at Barnoldswick, vested in the plaintiffs 
wick aforesaid, on Saturday next, the 26th Sept, instant, at as trustees of the settlement of 1852, or cither 
throe o’clock in the afternoon, for the purpose of consider- of them, and from acting or officiating in any 
mg the dismissal of the Rev. Thomas Bennett as the present no mlrtlotav 

m&isterof the said church, and of making and deWing manner whatsoever as minister thereof, and from 

such decisions, orders, and directions on the subject of the m any way disturbing or interfering With the per- 
said meeting, as the majority of the members present at formanCG of divine worship in tfie chapels, or 

either of them, and from in any way intermeddling 
’ 1 — _ oj. interfering with the trust property vested in the 

plaintiffs by the new deed of settlement. 

On the 8th May 1869, a motion for an injunc- 
tion was made and ordered to stand to the hearing, 
on the plaintiffs’ undertaking not to allow any- 


Henbt Dean, 

John Brown, 
Thomas Edmondson, 
Joseph Wilcock, 
William Bebrt, 
John Edmondson, 


Trustees. 

Deacons. 

Members. 


The meeting of the 26th Sept, was accordingly hody to preach in the new chapel without the de- 
held, and a resolution was proposed and seconded to 
the effect “that the church dismiss the Eev. 

Thomas Bennett from the office of minister on the 
ground of some statements referring to Mr. 

Bennett’s business affairs, and that his ministry 
cease from this day.” To this an amendment was 
proposed and seconded to the effect “ that this meet- 


fendant’s consent. 

The cause now camo on upon motion for decree. 

A7njyhlett^ Q.C., Fry, Q.C., and Ingle Joyces for the 
plaintiffs, cited : — 

Perry v. Shipvmy, 1 Giff. 1 ; 4 De G. & J. 353. 
Kay, Q.C., and Wickens, for the defendant, were 


ing adjourns the consideration of the dismissal of nQ* 
the Kev. Thomas Bennett from the office of minister ^ 

calendar months, from the gijjQ Vice-Chancellor. — In this case the bill has 
26th Sept. 1868. The amendment was put and i,een filed for the purpose of having it declared that 
carried by a majority of 59 to 4^ the defendant has been properly removed from his 

On Sunday, the 18th Oct. 1868, the following office as minister, and for an injunction consequent 
notice was read during the morning service in the ,,pon declaration. The whole matter resolves 
old chapel, and during the afternoon service in the jtself into a very simple question as to the validity 
new chapel, by the officiating minister (Mr. Bennett qj (jismissal purported to have been effected by 
excluded from the pulpits of both the resolutions of two meetings convened, by two 
chapels) ; — notices. The first notice appears to me to have 

Wo, tbe uuderaized, being respectively demons and been properly and sufficiently given by persons 
members (&c., stating, in the same terms as the former cnm^ionflv aiithnria^ noli Tn^ttn<ra 

notice, that a meeting would be held on Saturday, the 24th properly and sufficiently authorised to call meetings 


Oct.), for the purpose of bringing charges against and con- 
sidering the dismissal of the Bov. Thomas Bennett, as the 
present minister of the said church, and of making and 
aeclai'iug such decisions, orders, and directions on the 
subject of said meeting, as the majority of the members 
present may think proper, or any other business. 

Dated at Barnoldswick aforesaid, 18th Oct. 1868. 


of this congregation, and it was a meeting sum- 
moned “ for the purpose of considering the dismissal 
of the Kev. Thomas Bennett” (this was a meeting 
preliminary to the two upon which reliance is 
placed) “ as the present minister of the said church, 

. Qf making and declaring such decisions, orders, 

Thomas Edmondson, j and directions on the subject of the said meeting as 

John Edmondson, ’> Wembam majority of the members present at such meet- 
WiLLiAM Bebry, i • ing may think proper.” At that meeting, by a 

On the 23rd Oct. the defendant caused a counter majority, the consideration of the question was 
notice to be served upon John Edmondson, Thomas postponed for a period of twelve months, which 
Edmonson, William Berry, and Joseph WUcock, does not seem to me to be a reasonable or proper 
giving them notice “ that the object named in the mode of dealing with the question, and therefore I 
notice read on the 18th Oct. for a meeting on the am not surprised that the persons who were dis- 
24th, is illegal, and the notice is illegal, and that satisfied with that took an opportunity of summon- 
any acts done by the said meeting will be of no ing another meeting. They did so accordingly, by a 
effect.” notice which was as follows : — “ We, the under- 

On the 24th Oct. 1868, a meeting was held, at signed, do summon a meeting for the purpose of 
which a resolution was passed that, in consequence bringing charges against and considering the dis- 
of certain offences therein alleged to have been missal of the Bev. Thomas Bennett as the 


committed by Mr. Bennett, the meeting unani- 
mously agreed “that he is not a fit».and proper 
person to occupy the position of pastor and tW 
his office as pastor cease forthwith.” 


minister of the said church.” That seems to he 
signed also by persons duly authorised to summon 
such a meeting. Now, “ for the purpose of bring- 
ing charges against a person ” is a matter which 
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requires that everything shall be done according to 
the strictest forms and principles of justice ; and it 
appears to me that if a meeting was summoned for 
the purpose of bringing charges, those charges 
•ought to have been communicated to Mr. Bennett 
before the meeting was called, that he might have 
an opportunity of knowing what he was to meet. 
At that meeting a resolution was passed rescinding 
the resolution of the previous meeting, upon the 
ground that the scrutiny had not been given. Of the in> 
tention to pass such a resolution no notice whatever 
was given. The second resolution was that, in con- 
sequence of Mr. Bennett having done various serious 
matters which are alleged against him, it was re- 
solved that he was not a lit and proper person to 
occupy his position, and that his office should cease 
forthwith. It does not appear by what evidence 
those charges were supported, or in what way they 
were investigated, or that any evidence, in fact, 
was given in respect of them except that a certain 
person who was present, and who appears to have 
taken a very active part in the proceedings of this 
disturl^d congregation, was required to read re- 
marks made by a commissioner in bankruptcy. 
That certainly was not a mode in which anybody 
ought to be tried for any offence or to be con- 
victed. Those resolutions were, however, passed, 
and then it is said a subsequent meeting was held 
for the purpose of confirming those resolutions, 
and that those resolutions were duly confirmed 
accordingly. Now I hold that that secend notice 
was perfectly insufficient and invalid in point of 
law, because it being a notice to confirm resolu- 
tions, there was no way in which the congregation 
could be informed of the resolutions, and the only 
mode by which that notice could have been pro- 
perly given was a notice intimating the resolutions 
which had been passed, and convening a meeting 
for the purpose of considering those resolutions. 
That notice I hold to be invalid. The second meet- 
ing for confirming the resolution, therefore, is void, 
and upon that ground I am of opinion that the 
plaintiff’s bill has failed, and must be dismissed 
with costs, which will include the costs of the 
motion. 

Solicitors : H. and W. B. Smith, agents for George 
Robinson, Skip ton ; Ridsdale and Craddock, iot Richard- 
son and I'umer, Leeds. 

Saturday, April 30. ^ 

Buckingham v. Sellick. 

Practice — Order for sale under ^ 32 Viet. c. 40 

(^Partition Act'). 

In a suit for the sale of property under the above Act, 
where inquiries were directed, the court will not make 
an order for sale on the hearing of the cause. The 
order must be made on further consideration. 

This was an administration suit, in the course of 
which some of the parties, jointly interested with 
others, being desirous that the property should be 
sold -and divided, applied to the court under the 
81 & 82 Viet. c. 40 (the Partition Act) at the hearing 
of the cause, to direct such iiiquiries as to the 
nature^of the property, and the persons interested in 
it and other matters as it might think necessary, 
nnd for an order for sale of the property. 

P. A. Kingdan, for the plaintiff, cited Silver r. 
Prost (a) mentioned in Silver v. Ddall, L. Rep. 9 
'Bq. 227, in whidi case the Master of the Rolls made 
an immediate decree for a sale without waiting for 
the further consideration of the cause. He also 
cited 

Peters v. Bacon, 20 L. T. Bep. 729. 


B. Babington and W. Coode appeared for some of 
the defendants. 

The ViCB-CHANCEnLOR was of opinion that under 
the 9th section of the Act — which enacts that if any 
person who, if this Act had not been passed might 
have maintained a suit for partition, may maintain 
such suit against any one or more of the parties 
interested without serving the other or others (if 
any) of those parties ; and it shall not be competent 
to any defendant in the suit to object for want of 
parties ; and at the hearing of the cause the court 
may direct such inquiries as to the nature of the 
property, and the persons interested therein, and other 
matters as it thinks necessary or proper with a view 
to an order for partition or sale being made on further 
consideration— the court, whilst directing inquiries 
to be made, had no jurisdiction at the hearing of the 
cause to make an immediate order for sale. Such 
order can only be made on further consideration 
when the result of the inquiries was known. 

Solicitors : Kingdon and Cotton agents for Delmar, 
of Stratton ; Shephard and W. Harris, agents for 
P. B. Glubb, of Torrington. 


Mote v. Sparrow. 

Amendment of decree — Mistake. 

Where counsel were instructed to state that which, upon 
inquiry, was found to be incorrect. On such discovery 
being made, the court will order the decree to he 
amended. 

This was a motion to amend the decree in the suit 
of Moye v. Sparrow, reported at 20 L. T. Rep. N. S. 
J 54, by replacing the name of the defendant, Wil- 
liam Barnard, on the list of contributories. 

At the hearing of the cause the plaintiff’s counsel 
were instructed to state that William Barnard was 
insolvent, which statement at the time was accepted 
as true, and the bill was dismissed as against 
him. The decree was made on the 2Gth Jan. 
1870, and the defendants, who were made con- 
tributories, immediately set about making inquiries 
after Barnard, who they discovered was in the pos- 
session of a dairy with a large number of cows and 
other stock. 

Upon this discovery being made, an affidavit was 
filed on the 22nd April stating these facts. Barnard 
then filed an affidavit stating that his cows and stock 
were all mortgaged for 4he amount he had to borrow 
to set himself up in business. 

Eddie, Q. C. appeared in support of the motion. 

Fry, Q. C. appeared for Barnard. 

The Vice-Chancellor said that he had dispensed 
with all inquiries as to Barnard on account of the 
statement by counsel that he was in a state of in- 
solvency. This having been discovered not to have 
been the fact, and there being nothing in Barnard’s 
affidavit to show that he was insolvent, he must be 
placed on the list of contributories, and the minutes 
must stand as prepared by the defendants. The 
plaintiffs to pay the costs of this motion. 

Solicitors : Shar^ Parker, and Pritchard, agents 
for Cardinall, of Halstead; Aldridge and Thome, 
agents for Barrie and Norton, Halstead. 


(o) This case is not reported. 
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COURT OF COMMON PLEAS. 

Reported by M. W. MoKellar, and H. H. Hockino. 

Esqra., Barristers-at>Law. 

Saturday^ Jan. 29. 

Penton V. Murduck. 

Infectious disease — Bailment of animal infect^ with — 
Liability of bailor. 

The declaration alleged that the defendant had a horse 
and well knowing it to be glandered, and to be in an 
infectious statCy delivered the said horse to the 
plaintiff to be kept by the plaintiff for the defendant in 
a stable of the plaintiff with another horse of the 
plaintiff, and without informing the plaintiffT that the 
said horse was glandered ; by means of which the 
plaintiff, not knowing thaC the said horse was glan- 
dered, was induced by the defendant to, and did place 
the said horse in a stable of the plaintiff with the said 
horse of the plaint ff, and the said disease was then 
communicated by the said horse of the defendant to the 
said horse of the plaintiff, so that the said horse of the 
plaintiff had to be kuled. A fter verdict for the 

plaintiff, it was 

Held, on a motion in arrest of judgment, that the declara- 
tion disclosed a good cause of action. 

The declaration stated that the defendant wrong- 
fully kept a horse, well knowing the same to be glan- 
dered, and to be affected with an infectious, con- 
tagious, and fatal disease called glanders, and well 
knowing the premises, wrongfully delivered the said 
horse to the plaintiff to be kept and taken care of by 
the plaintiff for the defendant in a stable of the 
* plaintiff with another horse of the plaintiff, and with- 
out informing the plaintiff that the said horse was 
glandered or had the said disease ; by means of which 
premises the plaintiff, not knowing that the said 
horse was glandered or had the said disease, was in- 
duced by the defendant to and did place the said 
horse in the said stable of the plaintiff with the said 
horse of the plaintiff, and the said disease was then 
communicated by the said horse of the defendant 
to the said horse of the plaintiff, and thofuid horse 
became then infected with the same fatal disease, 
and had to be killed. 

Plea, not guilty. 

The case w'as tried at the Middlesex Sittings in 
Hilary Term, and resulted in a verdict for the 
plaintiff. 

Waddy now moved in arrest of judgment. Hill v. 
Balk, 2 H. & N. 299 ; 27 L. J. 45, Ex. is an autho- 
rity to show that this declaration discloses no cause 
of action. There is no statement of concealment, 
fraud, or warranty. It is compatible with this 
declaration, that the defendant at the time believed 
the plaintiff to know the state the horse was in, and 
on that account did not tell him. 


[ these circumstances, induced the plaintiff to put 
this horse into his stable with another horse Mong- . 
ing to the plaintiff, all that the law requires to give 
a cause of action is satisfied. The distinction be- 
tween this case and Hill v. Balls is that the latter 
case was one between buyer and seller. Besides, as 
was pointed out by Martin, B. iu giving judgment 
in that case, it was consistent with that dclaration, 

I that the defendant “ told the auctioneer that the 
• horse was glandered, and to sell him as such.’^ 
Here any such supposition is entirely excluded by 
the declaration. The case then stands on this 
ground : the defendant delivers a well-known dan- 
gcrous article to the plaintiff for the purpose of 
placing it in the plaintiff’s stable with another horse 
of the plaintiff. The defendant must have contem- 
plated the natural consequences of such an act, 
and must bear the responsibility of it. 

M. Smith, J. — I am entirely of the same opinion.- 
The declaration substantially says, that the defen- 
dant induced the plaintiff to put a horse into the 
same stable with a horse belonging to the plaintiff ; 
the defendant well knowing that the horse was 
glandered, while the plaintiff was ignorant of it. I 
think that that shows a good cause of action. It 
was the duty of the defendant not to allow a glan- 
dered horse to be put with a sound horse, without 
informing the owner of the latter of the true facts 
of the case. The declaration says that the defen- 
dant knew, and the plaintiff was ignorant, of the 
state of the defendant’s horse, so that the case ia 
the Exchequer does not apply. 

Brett, J. — The declaration alleges not only that 
the defendant delivered a glandered horse to the 
plaintiff, but that he delivered it to him for the pur- 
pose of placing it with another horse belonging to 
the plaintiff, and induced the plaintiff to put it with 
the other horse. If that was so, and if the defen- 
dant knew his horse was glandered, and knew the 
nature of glanders, it was his duty to tell the plain- 
tiff of the state of the horse. This he did not do. 
The declaration says that the plaintiff was ignorant 
of the circumstance. I certainly think, that, if a 
man delivers a horse to his neighbour that is likely 
to infect his neighbour’s horse, it is his duty to dis- 
close the state of his horse, and that if he omits to- 
do so, he is liable for the natural consequences of his 
omission. With regard to the case in the Exchequer, 
there was no allegation that the horse was to be put 
in a particular stable or near another horse, as was 
pointed out by my brother Martin. That is, how- 
ever, alleged here. On these grounds, I think there 
should be no rule. 

Rule refused. 

Attorney for defendant, A. Crossfield. 

COURT OF EXCHEaUER. 

Reported by H. Lbioh and B. Luxubt, Eaaxs., Barristers- 

at-Law. 


Boyill, O. j. — I am of opinion that this declara- 
tion does disclose a breach of duty on the part of 
the defendant towards the plaintiff. The question 
is raised after verdict, and I assume that the. neces- 
sary evidence was given in support of the declara- 
tion, The declaration says in substance, that the 
plaintiff having no knowledge that the horse was 
glandered, the defendant brought the horse while 
affected with glanders to the plaintiff, and the defen- 
dant, knowing the condition In which the horse was, 
gave it to the plaintiff to be taken care of in a stable 
of the plaintiff with another horse of the plaintiff. 
The declaration also shows that the defendant was 
aware, and the plaintiff was ignorant, of the cw- 
dition of the horse. The defendant, having un^ 


2'uesday, April 2G. 

Broomfield and others v. The Southern 
Insurance Comfant. 

Bottomry bond— ^ Insurance of -^Constructive total /oss. 

The master of a ship executed a bottomry bond upon the- 
ship, the condition of which was that ij the ship shonld 
arrive at the end of her 'voyage, and on such arrival 
the amount of the oond should be paid to the hnderSf 
or in case of the loss gf the said skip, such an average 
as by custom should have become due on the salvage, or 
if on the voyage the ship shouUi be utterly lost, cast 
away, or destroyed in conseguence f the perils of the 
tea, then the bond should be void. The bottomry bond-' 
holder effe/cted on insurance on the bottomry bend' 
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against perils of the sea, ^c. The ship was hy the 
perils of the sea so much damaged as to be not worth 
repairing, and was sold by the master for a sum much 
less than the amount of the bond: 

Held, that the condition of the bond only referred to an 
actual total loss of the ship, and not to a constructive 
total loss ; and that there had, therefore, been no loss 
of the bond within the policy of insurance, and the 
bondholder was not entitled to maintain an action upon 
it against the insurers. 

Stephens v. Broomfield, L. Rep, 2 P. C. 51 G, discussed 
and followed. 

The declaration was in substance as follows • 

It stated that William Bailiie, as master of the 
ship Great Pacific, of the port of Liverpool, being 
at the port of Sydney, in New South Wales, on the 
29 th March 18G7, executed and delivered to the 
plaintiffs a bottomry bond on the ship. This instru- 
ment was set out verbatim in the declaration. After 
reciting that the plaintiffs had agreed to advance to 
the master a certain sum of money for the neces- 
sary reparations, refittings, provisions, stores, out- 
fit, and the other necessary and lawful disburse- 
ments and expenses of the ship, so as to enable her 
to proceed with her voyage, it contained a mort- 
gage of the ship and freight for securing the 
advance so made, and the premium agreed upon in 
respect thereof, and the condition of the bond was 
that if the said ship or vessel should, with all 
reasonable speed, sail from the port 0 ^ Sydney 
aforesaid, and duly prosecute and complete the said 
intended voyage or voj-ages, and that without de- 
viation except as aforesaid ; the perils, damages, 
casualties, and accidents of the seas, rivers, and 
navigation excepted; and if the above bounden 
William Bailiie, his executors or administrators, or 
some or one of them, or the owners of the said ship, 
would well and truly pay, or cause to be paid unto 
the plaintiffs, the principal money advanced, to- 
gether with the interest or premiums thereon, 
before the expiration of twelve hours after the safe 
arrival of the ship at the port of discharge in the 
United Kingdom ; or in case of the loss of the said 
ship or vessel, such an average as by custom should 
have become due on the salvage ; or if on the said 
voyage the said ship should be utterly lost, cast 
away, or destroyed in consequence of fire, enemies, 
men-of-war, pirates, storms, or other unavoidable 
perils, damages, or casualties of the seas, rivers, and 
navigation, then the bond or obligation to be void 
and of no effect, or otherwise to remain in full 
force and virtue. 

It was then further alleged that the plaintiffs 
caused to be made with the defendants a cer- 
tain policy of insurance. By this policy the insur- 
ance was agreed to and declared to be an insurance at 
and from Sydney to Callao and the Chincha Islands, 
thence to Cork for orders, final port of discharge to bo 
in the United Kingdom on bottomry bond in or of the 
ship called the Great Pacific. The perils insured 
against were the ordinary risks covered by a policy 
of marine insurance. The declaration further averred 
that after thecoinmencementof the said risks insured 
against, and during the continuance of the same, 
the said ship became and was by divers of the perils 
in the said bottomry bond mentioned, as well as by 
the said policy insured against, wholly lost on the* 
said insured voyage, and in consequence thereof the 
master of the said ship dunng the said insured 
voyage properly and necessarily sold the said ship, 
and the proceeds of the sale of the said ship 
amounted to a sum much less than the said amount 
for which the said bottomry bond had been given 
and which was the subject of the said bottomry as 
aforesaid ; and by reason of the premises the defen- 
dants became and were liable under the said policy 
to pay to the plaintiffs a certain sum in proportion 


Southern Insurance Company. [Ex. 

to the sum so insured by them as aforesaid, to wit, 
a sum of 8004 ; and all times elapsed and all condi- 
tions were performed and fulfilled necessary to en- 
title the plaintiffs to have the defendants pay to them 
the said sum of 8004 and to maintain the present 
action, yet the defendants did not pay to the plain- 
tiffs the said sum or any part thereof. 

Demurrer and joinder. 

Plaintiffs* points : First, that the whole amount 
mentioned in the bottomry bond is not payable 
under the bottomry bond in the case of a construc- 
tive total loss of the ship, and that the insurers of the 
bottomry bond are in such case liable for a certain 
proportion of the amount insured ; secondly, that in 
case of a constructive total loss of the ship, the 
policy sued on when taken in connection with the 
bottomry bond which is the subject matter of insu- 
rance, makes the defendants liable; thirdly, that 
the count demurred to discloses a total loss of the 
ship, in respect of which, the defendants are liable. 

Defendants’ points : The declaration docs not 
show that the ship was utterly lost within the con- 
ditions of the bottomry bond ; secondly, it is con- 
sistent with the declaration that the ship was only 
partially lost ; thirdly, the declaration does not 
show a loss of the bond, and consistently with the 
declaration the bond is still valid and in full force. 

Ilonyman, Q.C., with him Watkin Willuvns for 
the defendants : The declaration only shows a con- 
structive total loss of the ship. It is clear law that 
in general the doctrine of constructive total loss 
docs not apply to bottomry bonds, and that where 
the ship continues to exist in specie, there is no 
loss of the bond within the meaning of the policy 
of insurance upon itV (^Thompson v. The Royal Ex- 
change Assurance Company, 1 M. & S. 31.) In Stephens 
V. Broomfield, L. Rep. 2 P. C. 51G, a case arising 
out of the same transaction as the present, it was 
held on that very ground that the bottomry bond- 
holder was entitled to the whole of the proceeds of 
the sale of the ship as against a mortgagee. It was 
then decided that a constructive total loss was not 
a loss within the .neaning of the condition of the 
bond. It follows from the same reasoning, that 
there is no loss of the bond within the meaning of 
the policy, for until the ship has been in fact totally 
lost, the'4>ond continues in full force: (See also 
1 Parson’s Maritime Law, 409.) 

Mellish, Q. C., with him H. James, Q. C., and 
Cohen . — It has no doubt been decided by the case 
of Thompson v. Ihe Royal Exchange Assurance Com- 
pany, 1 M. & S. 31, that where the master has not 
been discharged by the loss from paying the whole 
amount of the bond, there is no loss under a bot- 
tomry insurance. It seems somewhat extraordinary 
that in a case where the value of the security has 
been so reduced in value as not to equal a tenth 
part of the sum due on the bottomry bond, it should 
be held that there is no loss on the insurance, and 
Mr. Phillips throws out some doubt whether I'homjo- 
son V. The Royal Exchange Assurance Company ought 
to be supported. I feel, however, that I cannot ask 
this court to overrule it, and that only a court of 
error can do that. It only follows, however, from 
that case, that as long as the master is liable for 
the amount of the bond, the underwriter not being 
an insurer of the solvency of the master, there is 
not a loss within the policy, and it would follow 
from t^at, that if the bond were so worded that the 
master would be discharged if there had been a con- 
structive total loss, and the salvage had been paid 
to the bondholder, then there would be a loss of the 
bond by which the bondholder would have lost the 
difference in value between the amount of the sal- 
vage and the bottomry bond. Nothing could be 
mote reasonable than for the master to say that on 
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payment over of the proceeds of the salvage to the 
bottomry bondholder, he should be discharged. 
For it is very hard on the master that he should 
remain liable under such circumstances* The 
question is, whether this bo not the meaning of the 
condition of the present bond. There are* three 
contingencies mentioned in it ; the first and tho 
last are perfectly plain. The only question is, as 
to the meaning of the second ; it is no doubt am- 
biguously worded, but is it not the most reasonable 
construction that it provides for a state of things 
not met by thc^first and third, merely the case of 
the ship not being prevented from performing the 
voyage by an aetual total loss, but being so much 
damaged as to make it a case of constructive total 
loss ; and that the meaning is that in such a case, 
if all the proceeds of salvage are paid over to the 
bottomry bondholder, the master shall be discharged. 
[Martin, B.— May it not mean such an average as 
would cover the amount' of the bond ?] It does not 
say so. Wo say that we are C-htitled to the difference 
between the proceeds and tho amount of the bot- 
tomry bond. The real effect of the bond is that tho 
ship is mortgaged or pledged to us for the amount 
of our bond, and M'e insure that amount. All the 
Privy Council had to decide in the case of Stephens 
V. Broomfield^ was whether tho bottomry bond- 
holder took precedence of the mortgagee. It was 
quite unnecessary really to touch the question 
whether the master was discharged by the loss, and 
on that question, according to Thompson y. The Royal 
Exchange Assurance Company, the case depended. 
[Martin, B. — It was necessary to decide tho question 
whether the loss referred to by the words you rely 
upon would include a constructive total loss, for if 
they did not, tho interest of the mortgagees in the 
proceeds of the sale could not arise, inasmuch as 
only a constructive total loss occurred. The only 
meaning of the words appears to me to be, to secure 
to the bondholder any salvage on a loss ; the pro- 
ceeds of tho sale are not salvage within the meaning 
of this clause.] This is clearly a distinction in- 
tended to bo drawn between the case of a total and 
partial loss. [CniiAsin, B. — There are really only 
two alternatives in the condition, each introduced 
by the word “ if.”] 

Kelly, C. B. — I am of opinion that our judg- 
ment must be for the defendants. Whatever con- 
struction may be put on the clause of the bond in 
question, I do not see how it can be said that there 
has been any. loss of the bond within the meaning 
of the poliey. 

Martin, B. — I am of the same opinion. This is 
tlie case of an assurance against the loss of the 
bond by the loss of the ship. It has been held that in 
such a case an actual total loss is meant. Mr. Mellish 
says that the words which he relied on in this bottomry 
bond make a difference, although he says they are 
very difficult to give a precise meaning to. - Now, 
I think it is extremely plain, that whatever the 
effect of them may be, they do not advance his case. 
On the loss of the ship the lender on bottomry 
is to become entitled to tho average due on salvage. 
The money received on the sale of the ship cannot 
be called salvage within this proviso, and in order 
that it may come into effect there must be a loss of 
the ship within the meaning of the term loss, as 
applicable to bottomry bonds, t.e., an actual total 
loss. 

PiaoTT, B.— I am of the same opinion. Though 
the bond is in some parts somewhat obscurely 
worded, it is plain when one comes to look at it that 
there are really only two alternative contingencies 
in the condition, viz., the ship’s arrivarat the end 
of her voyage and payment of the money or the 


loss of ^ the ship. This must mean an actual loss, 
according to tho well-established law as to bottomry 
bonds, ^ 

Cleasby, B. — I am of tho same opinion. As 
pointed out by the judgment in the Privy Council, 
the clause Mr. Mellish relied on is not a special one, 
but is to be found in the form of a bottomry bond 
given in the latest edition of Abbott on Shipping. 
It is quite clear that the doctrine of constructive 
total loss is not applicable to bottomry bonds. 

Judgment for defendants. 

Attorneys for plaintiff, Westall and Robots. 
Atttorneys for defendants, Thomas and HoUams, 

Tuesdatf, April 20. 

Fairlie i’. Fenton and others. 

Contract — Principal and agent— Broker — Right to sue. 

The plaintiff', E. F., a cotton broker, entered into a con^- 
tract on behalf of his principal for the sale of cotton 
to defendants, and signed a note in the following 
terms : — “ I have this day sold you" (jlhe dfendanls) 
“on account of 1 ., one hundred bales Oomrawultce 
cotton . . . signed E. F., broker 

Held, that the plaintiff could not maintain an action 
against the defendants for non-acceptance of the cotton^ 
the ^ true construction of the contract being that the 
plaintiff acted as a broker merely, and was not a party 
to the contract. 

This was an action for non-acccptance of cotton. 
Tho defendants pleaded, inter alia, a traverse of tho 
contract. 

Joinder of issue. 

The plaintiff was a cotton broker, and entered 
into a contract for tho sale of certain cotton on 
behalf of his principal, to the defendants, of which 
he signed a sold note in the following terms : 

Loudou, Aug. 20, 1869. 

Messrs. J. and B. Featou. 

Per Messrs. ltou.aldson and Stringer. 

I have this day sold you on account of Mr. T. A. Timmius, 
of Manchester, to arrive in Liverpool, per Evelyn, from 
llonibay, on the terms of the printed riues of the Cotton 
Brokers’ Association of Liverpool as endorsed N. O. 100, 
one hundred bales, Oomrawuttee cotton, on the basis of 
lOJ per lb. for fair. No allowance to sellers, but in case of 
inferiority of quality, the cotton to be taken by the buyers 
at an allowance to be settled by arbitrators in the usual 
manner. To be token from tho wirohouse ; any slight 
variation in marks not to vitiate tho contract. Brokerage 
per cent. 

(Signed) Evelyn Fairlie, Broker. 
At the trial it was objected that the plaintiff 
appearing merely to havo executed the contract as 
broker, and his principal being named on the face 
of it, he could not maintain the action. The verdict 
was entered for the plaintiff, leave being reserved 
to the defendants to move to enter a nonsuit. A 
rule nisi was accordingly obtained, against which 

Pollock. Q.C., and Barnard showed cause. — Tho 
plaintiff is entitled to maintain this action. In 
Sargent V. Morris, 3 B. & Aid 281, Bayley, J., says, 
‘‘ I take the rule to bo this : if an agent acts for 
me and on my behalf, but in his own name, then 
inasmuch as he is the person with v'hom the con- 
tract is made, it is no answer to an action in his 
name to say that he is merely agent unless you can 
also show that he is prohibited from carrying on 
that action by the person on whose behalf the con- 
tract was made. In such* cases, however, you may 
bring your action either in the name of the party 
by whom the contract was made or of the party 
for whom the contracti was made.” This cose falls 
precisely within the principle here laid down. Here 
the plaintiff signed in his own name, though on 
behalf of another. In Williams v. MUUngton, 1 H. 
Bl. 81, it was held that an auctioneer employed to 
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sell the goods of a third person by auction, may 
maintain an action for goods sold and delivered 
against a buyer though the sale was at the house 
of such third person, and the goods were known to 
be his property. There Lord Loughborough said, 
** It is not a true position that two persons cannot 
bring separate actions for the same cause ; the 
carrier and owner of goods may each bring actions 
of tort; the factor and owner may each have 
actions on a contract.” It is well established that 
when an agent has any beneficial interest in the 
performance of the contract, as for commission, &c., 
he may maintain an action in his own name (see 
1 Chitty o'n Pleadings, 7th edit., 8, where the case of 
a broker is expressly mentioned). In Lush’s Prac- 
tice also, 3rd edit., vol. 1, p; 11, it is said, “thus a 
broker, factor, auctioneer, or commission agent, 
may sue upon contracts made with them in that capa- 
city.” The modern cases also show that whenever a 
person entering into a contract on behalf of another 
has not used language clearly precluding himself 
from suing, he is entitled to do so. The instances in 
which it has been held that the broker or agent 
might be sued are just as mucli in my favour as 
though they had been Cv^ses where he was suing ; 
for the question whether an agent can sue on a 
contract depends upon the same conditions as the 
question whether he can be sued. With respect to 
this latter question it has been held repeatedly that 
unless the agent by the most express and absolute 
words negatives any liability on his par*", unless he 
says on the face of the contract, “ I am merely the 
scribe, and no party,” he may be rendered personally 
liable. In 2hnner v. Christian^ 4 E. & B. 595, a 
written agreement was expressed to be made be- 
tween C. for and on behalf of N. of the first part, 
and T. of the second part. And Lord Campbell, 
in giving judgment, said that the real question 
was whether the defendant was intended to bo 
personally liable on the contract ; and that 
looking to tho whole trame of the agreement 
he had come to tho conclusion that he was. 
In Parker v. Winlow, 7 E. &*B. 942, a memor- 
andum of charter-party was expressed to be made 
between P. of the good ship C., and W. as agent for 
E. W. and Son. It was signed by W. without 
restriction, and it was held that W. was personally 
liable as charterer. Hero the words of the contract 
are, “ 1 have sold and the word broker after the 
signature is mere description. Lord Campbell says, 
in giving jodgment in that case, “I can have no 
doubt myself that the defendant is personally liable. 
He makes the contract, using apt words to show 
that he contracts, and the only ground suggested 
for^ rebutting his personal liability is that he says 
he is agent for another ; but he may well contract 
and pledge his personal liability, though he is agent 
for another. If he had signed the contract as by 
procuration for E. Winlow and Son, he might have 
exempted himself from liability ; but on prin- 
ciple, and on^ the authorities cited, an agent 
is personally liable if he is the contracting party, 
and he may be so though he names his principal.” 
In Lmnard v. Uohinson, 5 E. & B. 125, where the 
charter-party stated that it was agreed between the : 
owner of the ship N. and R. and F. of London, and 
was signed “by authority of and as agents for 
Mr. H. H. S., of Memcl, R. and F.” it was held that 
R. and F. were personally liable. See, also, Mahonu 
T. Kehule, 14 C. B. 890. From all these cases it is 
clear when from the frame of the contract it appears 
that where the intention was that the agent 
should contract personally, he may sue or be sued 
on the contract even thougV it appear that he is 
really acting on behalf of another. [Clbasbt, B., 
referred to Stoiy on Agency, 6th edit., pp. Ill, 113, 
as showing a distinction between brokers and auc- 
^oneers, or factors.] 


Brown^ Q-C., and J. W. Mdlor in support of the 
rule. This case involves a question of the highest 
commercial importance, viz., whether, when a 
broker makes a contract as such and names his 
principal, he can sue or Ito sued. If he can sue, 
the effect is very considerable, for he can then 
always get the price into his hands, which he haa 
no right to do unless the custom of the trade 
allows him, for the other party is justified in pay- 
ing him forthwith if he be liable to be sued. The 
principles of the law on the subject are clear. The 
broker may sue where he does not disclose the 
name of his principal, for then it is merely the case 
of an undisclosed principal, in which case it is well 
settled that either principal or agent may sue. A 
factor may sue because he is entrusted with pos- 
session of the goods, and has a right to receive the 
price. The auctioneer also has a special interest in 
the goods, and a lien on the price. But the broker 
has no interest whatever in the performance of the 
contract, nor any possession of or special proi)crty 
or interest in the goods. So soon as the contract is 
completed ho is entitled to his commission. Ho 
has no right to touch the purchase-money, nor any 
lien on it. Therefore his case is quite different 
from that of a factor, auctioneer, or policy broker, 
all of whom have some special interest or lien. In 
WilUama v. Millington^ 1 H. Bl. 84, the judgment is 
expressly based on the peculiar character of an 
auctioneer. Lord Loughborough says, “an auc- 
tioneer has a possession coupled with an interest in 
the goods which he is employed to sell — not a mere 
custody like a servant or shopman . . . but an 
auctioneer has also a special prowrty in him with 
a lien for the charges of the sale, the commission, 
and the auction duty, which he is bound to pay.” 
He is entitled to receive the price, and in Robinson v. 
Rutter, 4 E. & B. 954, in an action by an auctioneer 
for the price of a horse, the defendant pleaded that 
plaintiff had sold the horse as auctioneer, agent, and 
trustee for K, and that defendant had paid K 
before action, and the plea w'as held bad. In Fisher 
V. Marsh, 6 B. & S. 419 ; 12 L. T. Rep. N. S. 604, 
Blackburn, J. 8ay<, “ Tho general rule is that when 
an agent makes a contract, naming his principal, 
the contract is made with the principal, not with 
the agent. But even when tho principal is known, 
a contract in writing may bo made by an agent 
with a third person in such terms that he is per- 
sonally bound to tho fuldlmcnt of it as if he says, 
‘I, for my own self, contract.’ In such a case 
there is a personal contract by tho agent, and ho 
may sue or be sued on it, although the principal 
may interfere and claim the benefit of it, as was 
decided in Higgins v. Senior, 8 M. & W. 834, where 
the cases are collected.” Now it is clear that this 
case falls within the general rule so laid down, and 
not the qualification afterwards mentioned. The 
plaintiff here contracted as broker only, naming 
his principal; the latest authorities show that 
in suOh case ho cannot sue. The case of 
Fawkes v. Lamb, 31 L. J., 98, Q. B. is really 
on all fours with the present. Blackburn, J. 
there says “the plaintiff was avowedly and to 
the knowledge of the defendant acting as broker 
for a third person, and all .contracts made 
through his instrumentality when so acting were 
prima facie made with that third person. But though 
prima facie this was so ; there was nothing either in 
law or mercantile practice to prevent one known to 
be a broker from entering into a contract in his 
own name so as to make himself a contracting party 
with the rights and liabilities of a contracting party. 
An agent may lawfully say. <I act for A. and B. 
but I will make the contract myself though on his 
account, so that you shall have me responsible as if 
I myself were tiie contracting party.* Such a bar- 
gain is in effect made wherever the agent enters 
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into a written contract in his own name, though 
he be known to be an agent.” It is clear 
then that in the case of a mere broker when the 
principal is disclosed, prima Jade the contract is 
with the principal, and he must sue. Then there is 
nothing in this contract to show that the broker 
made himself personally liable as a contracting 
party ; he therefore cannot sue. Bramble v. Spiller, 
21 L. T. Rep. N. S. G72, is also conclusive in our 
favour. 

Kelly, C. B. — Many cases have been mentioned 
by Mr. Pollock, in which the agent may sue on con- 
tracts by which the principal is disclosed. In no 
case, however, docs it appear that an action has 
been maintained by a broker, apparently acting as 
such. The rule of law is clear and well settled as 
to a broker. Of course he may so frame the con- 
tract, which ho executes, as to make himself 
personally liable. But when the contract is in the 
ordinary form, where a broker enters into a contract 
as broker describing himself as such, and naming 
his principals, he cannot sue or be sued. Such 
contracts constantly occur, and no instance ever 
occurred in my recollection and no case has been 
cited in which a broker had maintained an action i 
on such a contract. 

Martin, B. — I am of the same opinion. I had at 
first, I confess, a sort of general impression that a 
broker had such an interest in the contract as would 
entitle him to maintain the action. It is so laid 
down in Chitty on Pleadings and in Lush’s Practice. 

I am now satisfied, however, that when an agent 
states on the face of the contract that he makes it 
on behalf of another, and that he is merely acting 
as broker, that is to say, as a middleman between 
the contracting parties, and has no interest in the 
contract, he is not entitled to maintain an action 
upon it. Ho does not enter into the contract as a 
party ; he only contracts that he has authority to 
contract on behalf of his principal. 

PiGOTT, B. — I am of the same opinion. We have 
to construe the terms of the contract, and see 
whether the plaintiff is a party to it. It is clear on 
the face of the contract that he is not, and that he 
acted only as a broker. In Baring v. Corrie^ 2 B. & 
Aid. 143, 147, Abbott, C. J., says that a broker is 
not entrusted with the possession of goods, and 
ought not generally to sell in his own name. The 
plaintiff here acted only as broker and middleman 
to bring the parties together. 

Cleasby, B. — I doubted slightly at first from the 
particular terms of this contract, but I never had 
any doubt on the general question as to the position 
of the broker when he acts merely as middleman. 
A broker merely acting as such has nothing to do 
with the delivery of the goods or the receipt of the 
price of them. See Story on Agency, Gth edit.. 
Ill, 113. If payment be made by the purchaser to 
the broker it is at his own risk. The difference is 
well established in this respect between a broker 
and an auctioneer or factor. With respect to the 
terms of this particular contract I am now satisfied 
that the plaintiff appears on the face of it merely 
to be acting as broker. The result is that this rule 
must be made absolute. 

Rule absolute. 

Attorneys: Phillips and WilUcombe; FTalher and 
Sons, 


COURT OP FBOBATE. 

Reported by W. Lstcbstxr, Esq., Borrister-at-Lftw. 

Tuesday^ Peb, 15. 

(Before Lobd Penzance.) 

In the Goods of Savage. 

Will destroyed — Codicil remaining — Codicil 
admitted to probate, 

' A testator left a testamentary papery which was de- 
sa'ibed as “ a codicil to my will.” The will was not 
forthcoming, and there was reason to believe that the 
testator had destroyed it. The court held, following 
and explaining Black v. Jobling, that the destruction 
of the will did not presume the revocation of the 
codicil, and that since the Wills Act a codicil could 
only be revoked in one or other of the several modes 
prescribed by the statute. 

John Savage, late of Beaufort Buildings, Bath, 
in the county of Somerset, died Jan. 18, 1870. Some 
time before his death he executed a will which was 
not forthcoming, and which there was every reason 
to believe had been destroyed by him. On Aug. 2, 
1800, he executed the following codicil : — 

This is a codicil to ray will. After the death of my dear 
wife, save and except the Cotty estate contAiniug 300 :iores, 
more or less, I give all the land I have to my son William 
absolutely, and I also give to my son William the Vale of 
Neath debenture stock, value 10001,, to cover the bond I 
have given to Robert Holdsworth and Francis Savage, my 
son, as trustees of his marriage settlement for securing the 
sum of 6001. and interest. Witness my hand this 2nd day 
of August 1869, at Mappowder, Dorsetshire. Signed by 
the said John Savage as a codicil to his will in the presence 
of us, &c., James William .Tames, farmer, Mai>i>owder, 
Charles Giles, groom, Mappowder. 

After executing the codicil ho placed it in an 
envelope, and handed it to his son, with whom he 
was at the time staying on a viiit. Rachel Wright 
Savage, the deceased’s wife, survived him two days. 

Pritchard now moved on behalf of the eldest son 
that letters of administration be granted to him 
with the codicil annexed. 

Lord Penzance — I think the grant ought to 
go. The question is discussed in Black v. Jobling, 
and some trouble was taken there to review the 
previous decisions. Before the statute the principle 
enunciated was that a codicil fell to the ground, 
together with the will, upon the revocation of 
that will ; but that if the party could esta- 
blish that the testator intended the codicil to 
stand by itself, the court would give effect to it, 
notwithstanding the revocation. At that time tho 
court used to go at large into the question what 
papers the testator intended to be testamentary. 
But then came tho statute, which says that *‘no will, 
codicil, or any part thereof shall be revoked other- 
wise than as aforesaid (marriage), or by another will 
or codicil executed in manner hereinbefore required, 
or some writing declaring an intention to revoke 
the same, and executed in the manner in wliich a 
will is hereinbefore required to be executed, or by 
burning, tearing, or otherwise destroying the same 
by the testator, or by some person in his presence 
or by his direction. Therefore, if after the statute 
it is to be held that the codicil is revoked, 
by the mere fact of the will being revoked, the 
court would be going in the teeth of its actual Ian- 
Therefore, if this had been the first case 
since the Wills’ Act, I should have had no doubt of 
the codicil being unrevoked. There has, however, 
been a decision on the subject, but as the meaning 
of the court has not been made perfectly clear in 
BAcdE; y.JcMing, the court will refer to the c^ 
s|^n. The previous decisions were hardly satis- 
factory. There are two of Sir H. J. Fust in Notes 
of Cases. The first is In the Goods of Scdlwett 
4 N. C. 400, and there the court did not appear to 
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bare had its attention directed to the words of the 
statute, but upheld the codicil on the ground that it 
was the only substantive testamentary paperof thede- 
ceased. The next was the case of Chgstown v. Walcott 
6 N. C. 623, and there the language of the judge 
was as follows : — “ Nothing can be clearer than this, 
that when the testator destroyed the will he ex- 
pected that its destruction would have no effect on 
the codicil. Under the old law the effect of de- 
stroying a will was by presumption to defeat the 
operation of the codicils of that will, but there 
must be an intention to destroy.” Now that is 
hardly satisfactory, because the statute says 
nothing of an intention to destroy. The statute 
says a codicil shall not be destroyed otherwise than 
by one of the several modes which it specifies. 
When the matter came before Sir C. Cresswell, In 
the Goods of Cozens^ 2 S. & T. 364, the court said, 
“ I think it has been established by the cases cited 
at the bar, that previous to the passing of the Wills 
Act a codicil was prima facie dependent on the will, 
and that the destruction of the latter was an 
implied revocation of the former ; and, moreover, 
that Sir H. J. Fust was of opinion that no altera- 
tion of this principle was made by the passing of 
the statute.” That is not exactly so, because what 
Sir H. J. Fust said was, that there was an alteration, 
which was that the statute made it necessary there 
should be an intention to destroy. That was the 
way in which the case was handled in Greenwood v. 
Cozensy and it seemed to me that the it!atter had 
never been properly considered, and I said as much 
in Black v. Jobling. The result is, that in my 
opinion the words of the statute are imperative, and 
the decisions which have taken place since the 
statute do not appear to me to have proceeded on 
any consideration of the statute, or any considera- 
tion how far the imperative words can be got rid 
of. The result is that the testator, having left 
behind a paper properly executed as a testamentary 
paper in the form of a codicil, that codicil must 
stand, unless revoked in some manner indicated by 
the statute. The testator having destroyed his 
will and left his codicil still standing, the natural 
inference is that he did not intend to destroy it. 
But 1 do not go on his intention, 1 go on the words 
of the statute. A testator having once executed a 
testamentary paper, that paper, be it will or codicil, 
must be held valid, unless revoked in the particular 
manner required by the statute. The grant of 
administration with the codicil annexed will there- 
fore go as prayed. 

Solicitor : G. R. Longden. 

SXTPItEME COXmT OF THE UNITED 
STATES— IN ADMUIALTY. 

Law V , Walleestein; 

The Grapeshot. 

Botloim^-^Necessitij for repairs — Necessity for credit 
JDistinction where claim against owners and against 
ship'^.Ezfress and implied hypothecation — Evidence 
of necessity — /Survey. 

Where the claim m a bottomry bond is by the material 
man against the owner, it will always be presumed 
that supplies and repairs ordered by the master were 
reasonctbly fit and proper, unless there is clear proof 
to the contrary, and also proof of collusion by the 
material man. But arcumstances of actual necessity 
must he shown to exist to support a lien on ship in 
respect of a like claim. Proof of absolute and indis- 
pensabk necessity, however, ts not required in order 
to the establidiment of such a lien, where supplies and 
materials are fumithed on the cr^t of the ship and 
owners in a foreign port. 


The cases of the Sultana, Pratt v. Heed, 19 How, 
359, and the Laura, 19 How. 29, held not to la; 
down, as genially supposed, any more stringent ru 
in such cases : 

There is only a faint line of demarcation between express 
and implied hypothecation, the more substantial dis- 
tinction being found [in the greater diligence required 
of the lender on bottomry than of the material man 
in inquiry concerning the necessity for repairs. The 
doctrine of maritime hypothecation stated in propo- 
sitions thus : 

1. Liens for repairs and supplies, whether implied or 
expi'ess, can be enforced in admiralty only upon proof 
made by the creditor that the repairs or supplies were 
necessary, or believed, upon due inquiry and credible 
representation, to he necessary : 

2. Where proof is made of necessity for the rqyairs or 
supplies, or for funds raised to pay for them by the 
master, and of credit ghen to the ship, a presumption 
will arise, conclusive, in the absence of evidence to the 
contrary, of necessity for credit: 

3. Necessity for repairs and supplies is proved where 
such circumstances of exigency are shown as would 
induce a prudent owner, if present, to order them, or 
to provide funds for the cost of them on the security 
of the ship : 

4. The ordering by the muster of supplies or repairs 
upon the a'edit of the ship is sufficient proof of such 
necessity to support an implied hypothecation in favour 
of the material man, or of the ordinary lender of 
money, to meet the wants, of the ship who acts in good 
faith : 

5. To support hypothecation by bottomry, evidence of 
actual necessity for repairs and supplies is required, 
and, if the fact of necessity be left unproved, evi- 
dence is also required of due inquiry, ana of reason- 
able grounds of belief that the necessity was real and 
exigent. 

A survey is not indispensable in proof of necessity ; but 
where the repairs alleged to be mode are exten- 
sive, and the ne< essity otherwise left in doubt, the 
absence of such an examination will go far to warrant 
the conclusion that no real necessity existed. 

A bottomry bond may be good in part and bad in part ; 
and the mere omission of the lender to make inquiry, 
wilt not vitiate it altogether. 

Chase, C. J. delivered the opinion of the court. 
— An important question of jurisdiction having 
been disposed of, the judgment proceeded: — ^The 
object of the original suit was the enforce- 
ment of a lien upon the bark Grapeshot, created 
by a bottomry bond, execute iby her master, 
one Joseph S. Clark, in favour of Wallerstein, 
Massett, and Co., at Bio Janeiro, upon the 15th 
April 1858 The libel, filed by Wallerstein, Massett, 
and Co., on the 3rd July 1868, alleged that the bark 
Grapeshot, lying in the port of Bio, during the month 
of April 1858, was in great need of reparation, pro- 
visions, 4 nd other necessaries to render her fit and 
capable of proceeding thence on her intended 
voyage to the pert of New Orleans ; and, Joseph S. 
Clark, the master of the bark, not having any 
funds or credit there, and the owner of the said 
bark not residing in Bio, and having no funds or 
credit there, that the libellants, at the request of 
Clark, advanced and lent to him 9767doll8. 40 cents, 
on the bottomry and hypothecation of the bark at 
the rate of 19$ per cent, maritime interest; that 
Clark, as master, did really expend the sum borrowed 
for the repairing, victualling, and manning of the 
bark in order to enable her to proceed to New 
Orleans ; that the bark could not possibly have pro* 
ceeded with safety upon her voyage without such 
repairs, and other necessary expenses attending the 
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refitting of her ; that she sailed, and arrived safe at held valid. The controversy turns on the question 
New Orleans on or about the 7th June 1838 ; and, of necessity for repairs and supplies and for cr^if. 
that the bond was, at the proper time, presented for We are to consider, therefore, what degree of necer* 
payment to Clark, who refused to discharge it. sity for supplies or repairs, and what degree of 
U^n this libel, process was issued, and the necessity for credit in that form, will warrant a 
vessel and her freight were seized. Subse- master in borrowing upon bottomry. Where the 
qucntly the vessel was sold under an order of the claim of the material man is against the owner 
court, and the proceeds, together with the freight only, and no privilege is given upon the vessel, no 
money, amounting, in the whole, to 13,805 dolls., necessity need be shown affirmatively. The master, 
85 cents., were deposited in the registry on the 2nd in the absence of known fraud, is fully authorised to 
Sept. 1858. On the 1st Nov. 1858, George Law, the represent the owners in all matters relating to the 
claimant of the vessel and freight, filed his answer, ship ; and it will always be presumed that supplies 
denying tha necessity of the repairs and supplies, and repairs ordered by the master, were reasonably 
alleged to have been paid for by the money raised fit and proper, unless there is clear proof to the 
upon the bottomry bound, and alleging fraudulent contrary, and also proof of collusion by the material 
collusion between the master and the lenders, to the man. But something more is required when the 
prejudice of the claimant. The answer set out at claim is against the ship itself. Buch a claim can 
large the history of the Grapeshot, from the time be asserted only as a lien of privilege upon the 
she left New York, on or about the 9tli Feb. vessel. And the rule is that such a lien for supplies 
1857, to the date of her arrival in New Orleans, on and materials, or for money advanced upon the ship, 
or about the 7th June 1858. It represented since it is created and exists without record, or 
that the bark, when she left New York, was stout other public notice, can only be established 
and staunch, well fitted, and supplied for her then upon circumstances of actual necessity. Proof of 
intended voyage to Constantinople, and for the absolute and indispensable necessity however, is 
return voyage to New York; that, instead of return- not required in order to the establishment of 
ing from Constantinople to New York, the master, such a lien, where supplies and materials are fur- 

Clark, embezzled the freight earned in the voyage nished on the credit of the ship, or of the 

out, and engaged the vessel in voyages for his own ship and owners, in a foreign port. In such cases 
benefit, until he caused her to bo stripped at Rio of courts of admiralty do not scrutinise, narrowly, 
her copper, which was replaced by second-hand and the account against the ship. They will reject, un* 
indifferent metal, owned by Clark, and put on her doubtedly, all unwarranted charges (Cbynac, 2 Hagg. 
in fraud of the claimant ; that the dishonest 387), but upon the proof that the furnishing was 
practices of Clark were well known at Rio, and that in good faith, on the order of the master, and 
the libellants were fully cognisant of them. The really necessary, or honestly and reasonably be- 
answer further denied the charge of the libel that lieved by the furnisher to be necessary for the ship 
the claimant had no funds or credit at Rio, and while lying in port, or to fit her for an intended 
averred that he had credit to procure and obtain voyage, the lien will be supported (Y/ie General 

the necessary funds, and that the master was Smith, 4 Wheat. 443 ; Peyroiix v. Howard, 7 Pet. 

under no necessity to resort to the bottomry 324 ; Brig Nestor, 1 Bumn. 73), unless it is made to 
upon the vessel. The answer further alleged appear affirmatively that the credit to the ship was 
that there was no inspection or survey of the unnecessary, either by reason of the master having 
vessel with reference to the necessity for repairs ; funds in his possession applicable to the expenses 
and that the alleged expenses for repairs and pro- incurred, or credit of his own or of his owners, upon 
visions far exceeded the sums actually expended, of which funds could be raised by the use of reasonable 
all which the libellants had notice. Before pro- diligence; and that the material man knew, or 
ceeding to examine the evidence taken under these could, by proper inquiry, have readily informed 
pleadings, it will be proper to consider the princi- himself of the facts: {The Fortitude, d 
pies of maritime law applicable to the case. A It has been supposed that a more stringent rule than 
bottomry bond is an obligation executed generally that just stated was sanctioned by this court, at the < 
in a foreign port by the master of a vessel for re- December Term 1856, in the case of The Sultana, re- 
payment of advances to supply the necessities of ported under the title of Pratt v. Iteed, 19 IIow. 359. 
the ship, together with such interest as may be And it has been supposed also that the judgment of 
agreed on ; which bond creates a lien on the ship, this court in the case of the bark Laura, 19 How. 29, 
which may be enforced in admiralty in case of her reported as Tyiomasv.GsJorn, required affirmative proof 
safe arrival at the port of destination ; but becomes of the necessity of credit to the ship, in order to tho 
absolutely void and of no effect in case of her loss creation of a lien on the vessel. [Reference was 
before arrival: {Carrington y. Pratt, 18 How. 67; made to the facts and judgments in these c.ases.] 
The Atlas, 2 Hag, 57, 58.) Such a bond carries We are satisfied that neither of the two cases when 
usually a very high rate of interest, to cover the properly considered in connection with the proofs 
risk of loss of the ship as well as a liberal indem- before the court, can be regarded as in conflict with 
nity for other risks and for the use of the money, the rule we have stated, which, prior to these deci- 
and will bind the ship only where the necessity for sions, had been undoubtedly received upon the 
supplies and repairs, in order to the performance of general consent of authorities as the true rule on tho 
a contemplated voyage, is a real necessity, and subject of implied hypothecation for repairs and 
neither master ndr owners have funds or credit supplies, or for advances having the same relation 
available to meet the wants of the vessel. Some- to tho ship. We have been induced to state this 
times bonds, bearing only the ordinary rate of doctrine of implied hypothecation somewhat fully, 
interest, or executed under circumstances more or not only because it seemed desirable to correct a 
less different from those just stated are called common misunderstanding of those cases ; but be- 
bottomry bonds, and are enforced as such (The cause of tho close analogy in origin, effect, and 
Trident, 1 W. Rob. 29 ; brig Draco. 2 Sumn. 167 : incidents between implied hypothecation and egress 
1 Parsons on Shipping, 136, 138) ; but the general hypothecation by bottomry. ^ It is, indeed, difficult 
description just given embraces most instruments to trace, either in reason or in tho authorities, any 
known under that name, and is sufficiently accurate marked line of discrimination between them. In 
for the case presented by the record. There is no the case of the Aurora, decided in 1816, this cowt 
question in this case as to the cliaj:acter of the said, “To make a bottomry bond, executed by the 
bond, nor as to the safe arrival of the ship, nor master, a valid hypothecation, it must be shown by 
as to the validity of the bond if tho lien can be 1 the creditor that the master acted within tho scope 
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of his authority, or, in other words, that the ad- 
vances were made for repairs or supplies necessary 
for effecting the objects of the voj'age, or the safety 
and security of the ship. And no presumption 
should arise in the case that such repairs or supplies 
«ould be procured on reasonable terms with the 
credit of the owner, independent of such hypotheca- 
tion.” (1 Wheat 96.) And it was further said 
in the same case, that it is incumbent on the cre- 
ditor who claims an hypothecation, to prove the 
actual existence of those things which gave rise to 
his demand ; and if it appear on his own showing, 
or otherwise, that he has funds of the owners in 
his possession which might have been applied to 
the demand, and he has neglected or refused to do 
so, he must fail in his claim ; ” (I Wheat. 105.) And 
this, undoubtedly, is the general rule also in respect 
to implied hypothecation. The principles on w'hich 
it rests were fully explained and illustrated by 
Story, J. in 1838, in thC|Caso of The Fortitude, 3 Sumn. 
232. ' It has been thought that a distinction between 
the lien for repairs and supplies, or ordinary ad- 
vances to pay for them, and the lien of bottomry, 
may be found in that “ superadded necessity ” of 
which the learned judge speaks, in the case last 
cited, as distinguishing the former from the latter. 
There must, he said, in substance, not only be a 
necessity for the repairs, but a necessit}’^ for resorting 
to a bottomry loan : (Jbid, 234.) But this ruling 
jnust be taken with the qualification previously 
established by this court in the case of The Virgin, 
8 Pet. 554, where it was held that the “ necessity of 
the supplies and repairs being once made out, it is 
incumbent on the owners, who assert that they 
could have been obtained upon their personal credit 
without bottomry, to establish that fact by compe- 
tent proofs, union's it is apparent from the circum- 
stances of the case.” It is only when such compe- 
tent proofs have been adduced, or the practi- 
cability of raising funds on credit has been 
made to appear from circumstances, that the 
lender is held responsible for failing to make 
due inquiry. In the absence of such proofs or 
circumstances, an apparent necessity for credit 
by bottomry must be regarded as established when 
the necessity for repairs is proved. A more sub- 
stantial distinction between the implied and the 
express hypothecation may, perhaps, be found in 
the greater diligence required of the lender on bot- 
tomry than of the material man in inquiry concern- 
ing the necessity for repairs. The authorities on 
this subject are not easily reconciled ; but they may 
be best harmonised, perhaps, in the proposition that 
if no necessity for repairs is established a bottomry 
bond will not be supported in the absence of proof 
that the lender, after using reasonable diligence to 
assertain the facts, had good reason to believe, and 
did believe, that the necessity really existed. And 
this is warranted by good reason. The maritime 
law seeks equally the general promotion of com- 
mercial intercourse and the most complete security 
in private transactions ; and neither can be well 
reconciled with the support of hypothecations which 
partake largely of the nature of hazard, made* 
where the owner cannot be consulted, at extraordi- 
nary rates of interest, agreed upon by the master 
and the lender, and under circumstances favourable 
to collusion and fraud, unless the lender be held 
to reasonable diligence in inquiring as to the 
existence of the facts of distress and neces- 
sity for repairs, which alone warrant such 
transactions. The doctrine on the subject of mari- 
time hypothecation, so far as it seems useful to 
consider it in this case, may be summed up, I 
think, in these propositions: 1. Liens for repairs 
and supplies, whether implied or express, can be 
enforced in admiralty only upon proof made by the 
^re^tor that the repairs or supplies were necessary, | 


or believed, upon due inquiry and credible repre- 
sentation, to be necessary. 2. Where proof is made 
of necessity for the repairs or supplies, or for funds 
raised to pay for them by the master, and of credit 
given to the ship, a presumption will arise conclu- 
sive, in the absence of evidence to the contrary, 
of necessity for credit. 3. Necessity for repairs and 
supplies is proved where such circumstances of 
exigency are shown as would induce a prudent 
owner, if present, to order them or to provide funds 
for the cost of them on the security of the ship. 4. 
The ordering by the master of supplies or repairs 
upon the credit of the ship is sufficient proof of 
such necessity to support an implied hypothecation 
in favour of the material man, or of the ordinary 
lender of money, to meet the wants of the ship, 
who acts in good faith. 5. To support hypotheca- 
tion by bottomry, evidence of actual necessity for 
repairs and supplies is required, and if the fact of 
necessity be left unprovqd, evidence is also required 
of due inquiry and of reasonable grounds of befief 
that the necessity is real and exigent. These 
principles are now to be applied to the case 
before us. The pleadings make distinct issues 
upon the necessity for credit, and exercise 
of due diligence in inquiry by the lender. 
[Having examined the evidence, the court came to 
the conclusion that the necessity for repairs had 
not l)een established.] This view is confirmed by 
the absence of any survey or examination by public 
authority, or by competent and disinterested i)er- 
sons for the purpose of ascertaining the necessity 
for repairs. In the case of the Cognac the bottomry 
bond was authorised by the French Tribunal of 
Commerce at the port of repair, and also by the 
British Vice-Consul there, and yet the British 
Court of Admiralty disallowed some of the items 
covered by the bonA 2 Ilagg. 377, 387. And in the 
case of the Fortitude the bottomry bond w'as sup- 
ported by evidence of a survey, called by the master 
and conducted by persons skilled in nautical affairs. 
This was, as the learned judge observed, “what 
every prudent master ought to do under the like 
circumstances.” We do not say that such a survey 
is indispensable. No doubt proof of the necessity, 
and of the extent of the necessity, may be otherwise 
made. But where the repairs alleged to be made 
are extensive, and the necessity otherwise left in 
doubt, the absence of such an examination will go 
far to warrant the conclusion that the real necessity 
existed. The evidence in respect to the bills for 
supplies covered by the bottomry bond is not so 
strong as to the absence of necessity for them. But 
there are some items included in these bills, and 
particularly a very considerable item stated as a 
general balance found due on a former account of 
the consignee of the ship, which can generally be 
regarded as subjects of bottomry. Under these cir- 
cumstances, if there were any proof affecting the 
lenders with actual knowledge of the facts, it would 
be our duty to pronounce the bottomry wholly in- 
valid. For there is no evidence that they made any 
inquiry whatever, and the maritime law holds them 
to reasonable diligence in this respect. But mere 
omission to make inquiry wilHnot invalidate the 
bond altogether. It may be good in part and void 
in part. And where, as in this case, part of the 
repairs and supplies have been shown to be neces- 
sary, and there is no reason to impute fraud or 
collusion to the lenders, the bond, though void as 
to the items of which the necessity is disproved or 
not shown, may properly be held valid as to those 
items the necessity of which is shown. On the 
whole the decree of the Circuit Court must be re- 
versed, and the cause must be remanded to that 
court with directions to refer the accounts for re- 
pairs and supplies to one or more commissioners 
experienced in commerce and of known intelligence 
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and probity, to aseertain, under the instructions of 
the court, what portion of the repairs and supplies 
actually supplied to the ship were really necessary, 
and for the amount thus ascertained and approved 
by the court to enter decree for the libellants. 

COURT OF aUEEN’S BENCH. 

Reported by T. W. Baundebs aud J. Shobtt, Esqrs.. 

Barristera-at-Law. 

Saturday^ April 30. 

The Union oe Exeter (apps.) v. The Union op 
St. Thomas, Devon (resps.). 

Settlement by payment of public taxes of a parish — 
Local improvement and lighting rates. 

By a public local Act every occupier of the city of Exeter 
had to pay rates fixed by commissioners^ and assessed 
and collected by persons appointed by the commissioners 
• for the purposes of improving and lighting the city. 
The majority of the commissioners were elected by the 
parishes, and the commissioners had power, although 
they were riot obliged, to appoint assessors and col- 
lectors for each parish separately. As a matter of 
fact, assessors were appointed for each parish sepa- 
rately : 

Held, that paying his share to these rates by a man who 
rented a sufficient tenement created a settlement by the 
payment of public taxes or levies of the parish within 
3 Will. S' c. 11, s. G. 

^ This was an appeal against an order of two jus- 
tices for the removal of Ann Tupman and her seven 
children from the St. Thomas’s poor law union, in 
the county of Devon, to the poor law union of the 
city and county of the city of Exeter, the parish of 
St. Sidwell, in the last-named union, being adjudged 
to be the place of their last legal settlement. The 
appeal was tried at the • Exeter Quarter Sessions 
18G‘J for the county of Devon, when the court 
quashed the said order, subject to the opinion of the 
Court of Queen’s Bench on the following 

Case. 

The said paupers Ann Tupman and her children 
are respectively the widow and legitimate children 
of William Henry Tupman deceased, who died in a 
house occupied by himself and his family in the 
parish of St. Sidwell, in the city of Exeter (one of 
the parishes of the appellants’ union), on the 1st 
Oct. 1868. Shortly after the death of the said 
William Henry Tupman, the said paupers removed 
themselves into the respondents’ union. The order 
of removal appealed against was made the 29th Jan. 
1869. The said William Henry Tupman bond fde 
rented a tenement, viz., the said house in which he 
died, which consisted of a separate and distinct 
dwelling-house in the said parish of St. Sid- 
well, at and for a larger sum than 10/. a 
year for the term of one whole year, namely, from 
Michaelmas 1867 to Michaelmas 1868, and the said 
house was occupied by the said William Henry 
Tupman and the said paupers during the whole of 
the said year under the said yearly biting, and the 
rent for the same to the amount of 104 was actually 
paid for the term of one whole year. The said 
William Henry Tupman was duly assessed to the 
poor-tate, but did not himself pay the same in re- 
spect of the said tenement for one year. In the 
month of July 1868 the said William Henry Tup- 
man paid his share, which was demanded of him, 
and for which he was liable towards the improve- 
ment rate and the lamp rate levied as hereinafter 
stat^ for the said parish of St. Sidwell, in respect 
of his occupation of the said house. At the trial of 
this appeal at the quarter sessions^ the court held 
that the said William Henry Tupman did not acquire 
a legal settlement in the said parish of St. SidweU { 
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on the following grounds, viz. : That the improve- 
ment rate and lamp rate were neither of them 
“ public taxes or levies ” of the town or parish in 
which the said William Henry Tupman inhabited 
within the meaning of the statute 3 Will. & M. c. 11, 
8. 6, nor “ parochial rates” within the meaning of 
the stat. 6 Geo. 4, c. 67, s. 2 ; the said order of removal 
was therefore quashed, but the said court of quarter 
sessions granted a case that this point might 
be decided by the Court of. Queen’s Bench. 

I The said improvement and lamp rates are distinct 
rates, and are levied under the authority of a local 
Act, 2 & 3 Will. 4, c. 106, which was passed on the 
5th July 1832, and is intituled, “ An Act for better 
paving, lighting, watching, cleansing, and otherwiso 
improving the City of Exeter and County of tho 
same City.” This Act is to form part of this case, 
and the following are the sections most material to 
this question : — 

Sect. 2 provides for the appointment of commis- 
sioners to consist of six members of tho common 
council, the dean and canons residentiary of the 
Cathedral, and also of persons to be elected by each 
parish and precinct within the city and county of 
the city as provided in tho 4th section. 

Sect. 4 — 

Aud bo it enacted that the commissioners for executing 
tills Act to be hereafter appointed shall be elected by tho 
parishioners and inhabitants of the several parishes and 
precincts within the city of Exeter and county of the same, 
and every such parish or precinct respectively shall from 
time to time bo entitled to appoint such person or persons 
to bo commissioners of that Act as together with the 
commissioners for tho time being acting for such parish or 
precinct respectively by virtue of tho said recited Act, and 
this Act wilt make up the number of commissioners which 
such parish or precinct respectively shall be entitled to ap- 
point according to the following scale (tliatis to say), where 
the amount to which the par ishioners aud inhabitauts of such 
parish or x>rcciuct respectively shall be assessed to the rates 
hereinafter directed to be made ofter such assessments 
shall have been approved aud confirmed in manner herein- 
after meutioued shall not exceed 1001,, such parish or pre- 
cinct respectively shall be entitled to appioint one com- 
mis.sioner ; where such amount shall exceed 1001., and 
not exceed 250/., such parish or precinct resi>ec Lively 
shall be entitled to appoint two commissioners ; where 
such amount shall exceed 250/., and not exceed 400/., 
such parish or precinct respectively shall bo untitled 
to appoint three commissioners ; where such amoimt 
shall exceed 400/., and not exceed 600/., such parish 
or precinct res]>ectively shall be entitled to appoint four 
commissioners ; where such amount shall exceed GOO/, and 
not exceed 800/., such parish or precinct respectively shall 
be entitled to appoint five commissioners ; where such , 
amount shall exceed 800/., such parish or precinct respec- 
tively shall bo entitled to appoint six commissioners. 

Sect. 7— 

And bo it further enacted that when, and so often 
as the inhabitants and parishioners of any of the said 
parishes and precincts shall be entitled, as before men- 
tioned, to appoint a commissioner or commissioners, the 
commissioners for the time being acting in the execution 
of this Act shall, and they are hereby required to. cause 
notice in writing to be given by their clerk to the church- 
wardens, or to any two inhabitants or parishioners of such 
parish or precinct qualified to vote at the election of com- 
missioners, in manner hereinafter meutioued, that a per- 
son or two or more persons (as the case may be) is or are 
required to be elected to make up the full number of com- 
missioners which such parish or precinct is entitled to 
appoint ; and the inhabitants or i>arisbioners of such 
parish or precinct shall, within fourteen doys next after 
the delivery of such notice, meet at the church or chapel 
or in the usual place of public meeting of such parish or 
precinct, between the hours cf ten and twelve in the fore- 
noon, of which meeting seven days* notice shall be given 
tne churchwardens of such parish, or by any two in- 
habitonts or parishioners of’suen parish or precinct quah- 
fled to vote as hereinafter mentioned, by affixing the same 
at the Guildhall of the said city, and also in case of a 
parish at the church door thereof: and at mch meeang It 
•hall be lawful for the major part of the inhabitants and 
parishioners to nominate and elect a person or suw 
number of persons (as may bo specifled in such notic^ to 
act as a oommissicnier or commissioners for such parish 
or precinct. 

^By sects. 40 to 135 the comimssioners are em- 
powered to pave and light the cit^ of Exeter, and * 
provide for watchmen and water pipes. 
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Sect. 136 is as follows : — 

And for raising, seeuring, and paying money to answer 
and defray the several purposes of this Act, and to defray 
the chor^ and expenses of soliciting, obtaining, and pass- 
iag this Act, or a proTOrtiou thereof (other than and except 
for the purpose of lighting the said city and county of the ' 
same). Be it enaot^, tlmt the said commissioners shalU 
and they are hereby authorised and reqmred, once in every 
year to rate and assess by a just and equitable pound rate or 
assessmcmt tinder the name of the Exeter Improvement 
Bate, the sever^ landowners and owners, and the several 
tenants and occupiers of all houses, buildings, gardens, 
tithes, and other hereditaments within the said city, in 
sums not exceeding certain sums therein mentioned. 

Sect. 131)— 

And be it further enacted, that the chai*ges and expenses 
of lighting, setting-up, fixing, providing, maintaining, and 
repairing the lamps by this Act directed to be set up for the 
purpose of lighting the said streets, ways, passages, and 
places, parishes, liberties, suburbs, and precincts, of the 
said city and county of the same city of Exeter ; and for 
otherwise puttihg this Act into execution iu any manner 
touching and concerning the lighting the said city and 
county of the same, shall be at all times borne and paid and 
defrayed by the tenants or occupiers of all houses, build- 
ings, lands, tithes, and other hereditaments within the city 
of Exeter and county of the same ; and for that purpose the 
said commissioners shall and they are hereby authorised 
and empowered and required from time to time, once in 
every year, to rate and assess by a just and equal pound 
rate or assessment under the name of the Exeter Lamp 
Bate, all the tenants or occupiers of all hous<'s, buildings, 
lands, titles, and other hereditaments within the said city 
and county of the same iu resi>ect thereof at amounts 
therein limited. 

Sect. 141— 

It sliall be lawful for the said commissioners t 3 often as 
they shall see occasion to appoint two or more of the in- 
habitants of the city and county, or of each parish, precinct, 
or ward within the said city and county to be assessors of 
such rates and assessments, aud such assessors are required 
to make such rates and assessments from time to time accord- 
ingly, and to deliver to the commissioners two copies of the 
rates and assessments made in the manner and according 
to the form directed by the said commissioners, and sub- 
scribed by such assessors ; aud the said commissioners shall 
as soon as may be after such rates and assessments are made 
and delivered to them by such assessors, settle and sign the 
same, and cause a duplicate thereof also sigued by them to 
be delivered to the collectors to be appointed in that behalf. 
A penalty of 101. is imposed on persons appointed asses-^ors 
and refusing to take the office, such i:)enalty when leviel to 
be paid to the treasurer or treasurers of the said commis- 
sioners to be applied to purposes of the said Act. 

Sect. 142 — 

No person who sball have served the ofiicc shall be com- 
pollable to servo again for three years, except with the con- 
sent of a vestry incctiug of any parish, iu resj^ect of which 
any such assessor shall be appointed. 

Sect. 150 — 

The commissioners are required yearly to appoint the 
chiurchwardens and overseers of the poor of the respective 
parishes, or such other persons as the commissioners shall 
apTOint to bo collectors of the said rates aud assessments, 
and that all the said rates shall be paid to the said 
collectors by the respective tenants or occupiers of houses, 
&c. 

Sect. 158 enacts that in all cases where any person 
or persons shall come into or occupy any house 
rated, or assessed, or liable to be rated or assessed 
out of or from which any other person or persons 
shall have removed or which at the time of making 
such rate or assessment was empty or unoccupied, 
the person or persons coming in or occupying the 
same sball be liable to pay such rate or assessment 
although his, her, or their name or names may not 
be inserted in such rate or assessment in proportion 
to the time that such person or persons shall occupy 
the same repectively, and in like manner as if such 
person or persons had been originally rated or 
assessed by name in such rate or rates, assessment 
or assessments, iwhich said proportions in case of 
dispute shall be settled and ascertained by the said 
commissioners. 

Improvement and lamp rates were from time to 
time made for the said parish af St. Sid well by 
assessors appointed by the said commissioners, in 
pursuance of the powers given to them in that 
hehfliU by the said Act, and such rates were col- 
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lected by persons appointed as .collectors by the said 
commissioners by virtue of the said Act. The im- 
provement rate for the parish of St. Sidwell fropa 
Lady-day 1867 to Lady-day 1868, was produced in 
evidence, the heading of which is as follows : 

Instructions to assessors: the assessors are required to 
insert the Christian and surname of the owner and occupier 
of every property assessed. The assessors will nuike the 
assessment by a strict list. Where there ore two or more 
tenants of houses, aud where houses are let for a less term 
thou a year, or under the yearl^r rent of 51., the assessors 
will be very particular in assessing correctly the landlord 
of such property, who in all such cases will bo liable to 
the occupier’s as well as owner’s proportion of the rate. The 
rate to be returned at the Guildhall, signed by the assessors 
at eleven o’clock in the forenoon on the day named in the 
warrant, under penalty of 101. 

The collectors of the rate have instructions to 
give the assessors their best assistance in making 
the rates. 

The Exeter improvement rate is a rate on the 
several landlords and owners and the several tenants 
and occupiers of Is. in the pound on the annual 
rent or value of all houses, buildings, gardens, tithes, 
lands, and hereditaments other than and except 
arable, meadow, or pasture ground, and of 8(/. in 
the pound on the annual rent or value of all arable 
or pasture ground situate within the parish of St. 
Sidwell, in the city and county of the city of Exeter, 
made in pursuance of an Act passed in the second 
and third years of the reign of William IV., intituled 
“An Act for better paving, lighting, watching, 
cleansing, and otherwise improving the city of 
Exeter and county of the same city for one year 
commencing from Lady-day 1867.” 

In this rate one “Daniel A.” was inserted as the 
occupier of a house of the annual value of 16/., the 
amount of the rate being IGs. The rate was duly 
signed. The said Daniel A. was at the time the 
said rate was made tenant of the premises, but left 
during the year of rating, and was immediately 
succeeded in the occupation by the said W. H. Tup- 
man as tenant. 

The lamp rate is a rate on the several tenants or 
occupiers of 4/. in the i)Ound on the annual rent or 
value of all houses, buildings, lands, tithes, and 
other hereditament's within the parish of St. Sid- 
well, within the city and county of the city of 
Exeter, made in pursuance of an Act passed iu the 
second year of the reign of William 1 V., intituled 
“ An Act for paving, lighting, watching, cleansing, 
and otherwise improving the city of Exeter and 
county of the same city,” 

In this rate “Aquila Daniel” "was assessed as 
the occupier of a house assessed at the annual value 
of 10/., at the amount of 5s. 4(1. 

The rate was duly signed. 'T. 

The said Aquila Daniel was, at the time the 
said rate was made, the tenant of the premises, but 
left during the year of rating, and was immediately 
succeeded in the occupation by the said W. II. Tup- 
man. 

If the court shall bo of opinion that the said im- 
provement rate or the lamp rate was a public tax or 
levy, or a parochial rate within the intent and 
meaning of the stat. 3 Will. & M. c. 11, s. 6, and stat. 
6 Geo. 4, c. 57, s. 2 respectively, then the said order 
of removal shall stand confirmed, and the said order 
of sessions shall be quashed ; hut if the court shall 
bo of contrary opinion, then the said order of re- 
moval shall DO quashed, and the said order of 
sessions shall stand confirmed. 

By the 3 Will. & M. c. 11, s. 6, it is enacted— 

That if any person who shall oome to inhabit in any town 
or parish for . himself and on his own account execute 

any public annual office or charge in the said town or parish 
during one whole year, or shall be charged with or pay, 
his slmre towards this public taxes or levies of the said town 
or parish, then ho shall be adjudged and deemed to have a 
legal settlement in the same, thot^th no such notice in 
writing be delivered and published as is hereby before re- 
quired. 



May 14, 1870.] 


THE LAW TIMES REPORTS.— xxii., N.S.--381 


Q. B,] The Union of Exeter (apps.) v. The 

Anderson and Mackay argued for the appellants, 
and in support of the decision of the quarter 
sessions, they relied upon the povrer given to the 
commissioners by the 141st section to nominate any 
two inhabitants of the city of Exeter to ba assessors 
for the whole city. It is not necessary under the 
Act that there should be any parish assessors, or 
that any authority of the parish should have any 
notice of inhabitancy. This is a similar case to that 
of R. V. Christchurch^ 8 B. & C. C60, in which it was 
held that a watch rate made upon each ward of the 
City of London was not a parochial rate. There is 
a wide distinction, too, between rates of this kind 
and those imperial taxes of which everylmdy has 
notice, e.g.y the land tax, R. v. Bramfey, Burr S. C. 
75 ; and R. v. Exmouth, 8 East, 383 ; tlio property 
tax, St, George's, Hanover-sguare, v. Cambridge Union, 
L. Kep. 3 Q. B. 1 ; or even the Liverpool borough 
watch rate, as in Reg. v. Euerton, 2 E. & E. 701. 

Sir .7. Karslake, Q. C., and McKeUar, for the re- 
spondents. — The case finds that these rates were 
assessed and collected by separate persons for each 
parish, according to the power vested in the com- 
missioners by the 141st section. And by the early 
sections of the Act it became necessary to assess 
each parish separately in order 'to find out the num- 
ber of commissioners each parish was to elect. 
[Stopped by the court.] 

Blackburn, J. — I think we need not trouble the 
respondents to finish their argument. The case 
comes to this, that by the Local Act, sect. 13G, the 
commissioners appointed by the Act are “ autho- 
rised and required once in every year to rate and 
assess by a just and equitable pound rate or assess- 
ment, under the name of ‘ The Exeter Improvement 
Rato,’ the several landlords and owners, and the 
several tenants and occupiers of all houses, build- 
ings, gardens, tithes, and other hereditaments within 
the said city of Exeter, and county of the same,” in 
a certain limited sum. And sect. 141 shows that 
the commissioners have at least an option to ap^int 
two or more of the inhabitants of each parish within 
the city to bo assessors of such rates and assess- 
ments as are provided by the 136th section, and also 
as to lighting by the 139th. We suppose wo may 
infer from the case that as a matter of fact they do 
80 appoint assessors. The section goes on, “ such 
assessor or assessors is and are hereby authorised 
and required to make such rates and assessments 
from time to time accordingly, and to appear at such 
time and place as the said commissioners shall by 
writing under their hands order and appoint, and 
then and there produce and deliver to them two 
copies or duplicates of the rates and assessments 
made, in the manner and according to the form 
directed by the said commissioners, and subscribed 
by such assessor or assessors and the 

said commissioners shall from time to time, as soon 
as may be after any such rate or assessment shall 
be made and delivered to them by such assessor or 
assessors, settle and sign the same, and cause a 
duplicate therqpf, also signed by them, to be delivered 
to the collector or collectors, to be appointed in that 
behalf, and shall also issue their orders to such' 
collector or collectors, requiring^ him or them 
to collect and receive the respectii^sums of money 
made payable by such rate or assessment.” Sect. 
150 shows that the cpmmissioners may, and I sup- 
pose they have, authorised the churchwardens and 
overseers of the respective parishes or places rated 
or assessed by virtue of the Act to be collectors of 
the said rates and assessments. All this being 
taken together shows that the commissioners have 
at least the option to have the rates assessed and 
collected bv persons belonging to each p^sh sepa- 
rately. Then the question is whetfict these are 
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taxes within the meaning of the Acts of Parliament, 
the payment of which creates a settlement. Lord 
Hardwicke said in R. v. Brainley, “It hath been a great 
doubt whether in this respect the Legislature did not 
mean parochial taxes. But this hath been long gotti n 
over ; and the land tax has been holden to be within 
the Act from the notice of inhabitancy that arises 
by the parties being assessed and paying it.” Mrf 
Anderson has argued that there is a distinction 
between an imperial tax like the land tax, and a 
city tax of the kind here imposed; and that the 
notice of inhabitancy in the former is much greater 
than in the latter. I cannot see it ; indeed if any- 
thing, it seems to me, for the purpose of notice to 
the parochial authorities, the advantage is the other 
way. At all events, a city rate assessed by each 
parish is just as much within the Act as the land 
tax, and it is by no means necessary that officers of 
the parish should collect the money. The doubt in 
the case of Reg. v. Everton was whether the ex- 
ception from liability of particular parts of each 
parish did not alter the nature of*thc rate ; but that 
difficulty does not arise here, and that case is there- 
fore an authority for the respondents. The case of 
Reg. V. Christchurch is clearly distinguishable from 
the present ; each ward and precinct there had 
nothing to do with a parish, and the reason for the 
decision was that the parish had not notice that the 
pjirty who paid the watch-rate was an itihabitint. 
I think there was a settlement obtained by the pay- 
ment of these local taxes, and therefore the order of 
sessions should be quashed. 

Mkllor, J.— I am of the same opinion. Tho 
question is whether the deceased paid his share* 
towards rates which were “public taxes or levies 
of the tow’ll or parish” in which be inhabited^ 
Prima facie he w’as liable to pay these rates because 
he lived in the parish. I think the nature of these 
rates makes them sufficient to create a settlement ; 
the land tax is sufficient, and a fortiori, the rates 
here should be ; that tax, although in early times it 
was made by the inhabitants, was rendered per- 
petual by 38 Geo. 3, c. 60, and its collection had 
from that time nothing to do with parish officers ; 
yet in the case of R. v. Axmouth it was held that 
although a mere personal tax it still continued to be 
within tho meaning of these Acts. It seems to me 
that the reasons given for the decisions referred to 
arc aWndantly sufficient to make these public 
taxes or levies of each parish of Exeter. 

Lush, J. — I am of the same opinion. That these 
are public taxes I never entertained the slightest 
doubt ; the only question about which I was not 
certain w’as whether they were public taxes of each 
parish. If the rates had been made and collected 
by the commissioners for the whole city there would 
have been no notice of inhabitancy to the parish 
authorities. But by the Hist section the commis- 
sioners had power to appoint assessors for each 
parish separately, and they seem to have done so. 

Order of sessions quashed. 

Attorney for appellants, J, E. /-’or, for B. W, 
Hooper, Exeter. 

Attorney for respondents, G. Ft CcoJce, for T. E 
Drake. 
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Wednesdat/f Feb. 2. 

Cliff v. The Midland Railway Company. 

^ Railway-^Level crossing — Negligence-— Obligation 
to provide a gatekeeper. 

In an action against a railway company by the 
plaintiff'^ who had been knocked down and injured 
by a train oj the company whilst in the act of 
passing along a level crossing (an occupation road), 
where the gates were left unfastened and there toas 
no gatekeeper, the learned judge who presided at the 
trial left, amongst other things, to the jury, as evi- 
dence of negligence on the part of the company, the 
fact that a gatekeeper was not kept at the place, 
though one had been kept there originally; and also 
ike fact that the company had taken no steps till after 
this accident, notwithstanding the occurrence of pre- 
vious accidents at the same place, to exercise the 
powers given them by an Act of Parliament of making 
a new road and discontinuing the use of the level 
crossing ; ♦ 

Held, that this was a misdirection. 

Bilbee v. The London dnd Brighton Railway Com- 
pany, 18 C. B., N. S., 584 ; 13 L. T. Rep. N. S. 
146, commented upon. 

In this case, which was tried before Byles, J., at 
Leicester, on the 12 th July 1869, the declaration 
alleged that the defendants were possessed of a 
certain railway which crosses at a lcv?l a certain 
road or way leading from a certain highway called 
Mantel-lane to the Snibstone Colliery, in the county 
•of Leicester; and the defendants did not take 
reasonable and proper care, nor use reasonable and 
proper means for the protection of persons using 
the said road or way where it was crossed by the 
said railway, and negligently omitted so to do ; and 
erected and kept improper gates at the side of the 
said railway where it crosses the said road or way, 
and negligently kept the said gates and roadway 
open and unfastened, and negligently invited per- 
sons to pass the said road or way when it was 
dangerous so to do, and improperly and negligently 
drove and managed their trains on the said railway ; 
and the plaintiff, whilst lawfully using and entitled 
to use the said road or way, and being permitted 
and invited by the defendants so to do, was, owing 
to the said negligent conduct of the defendants, 
knocked down by a train of the defendants and had 
one of her legs crushed, and was otherwise hurt and 
wounded, &c. 

The defendants pleaded (1) not guilty, and (2) 
that the plaintiff was not permitted or invited to use 
the road or way as alleged. Issue was joined on 
these pleas. 

There was also a demurrer to so much of the 
declaration as charged the defendants with not 
taking reasonable care or means to protect persons 
using the way or road, and erecting improper gates, 
and negligently keeping the gates and road or way 
opened and unfastened, on the ground that there 
was no duty on the defendants to do the said things. 
To this there was a joinder in demurrer. 

It appeared from the evidence adduced at the 
trial that on the 17th Aug. 1868, the plaintiff, a girl 
between ten and eleven years of age, was, along with 
another girl of about the same age, taking dinner 
to her father, who was a workman at the Snibstone 
Colliery, which did not belong to the defendants, 
and had been in existence before the defendants’ 
line of railway had been made. When the two girls 
arrived at the level crossing (an occupation road for 
carriages and foot passengers) leading from the 
highway, called Mantel-lane, to the colliery, the 
ordinary train having just passed, they attempted 
to. cross, and were both knocked down by an engine 


I and tender which were employed in shunting trucks. 
I The plaintiff was severely injured and her com- 
panion killed. The driver of the engine both 
whistled and shouted to them, and a pointsman, 
about ninety yards off, also shouted to them, but 
the girls, owing to their holding an umbrella between 
them and the quarter whence the men shouted, 
neither heard nor saw them. Owing to the number of 
collieries adjacent, there are many sidings near this 
spot, and trains and engines pass more frequently 
there than at ordinary parts of the line. The atten- 
tion of the company had been called to the dangerous 
nature of the crossing by a letter written in 1861, 
and by one fatal and several other accidents which 
had previously occurred there. Originally the de- 
fendants had gates erected across the occupation 
road or. level crossing, and had kept a gatekeeper 
there, but they had ceased to do so, and the gates 
were left unfastened. 

By an Act of Parliament, the 28 & 29 Viet, 
c. 335 (1865), reciting,, that it was expedient that 
the defendants should be empowered to construct a 
road in the township of Snibstone, and that the use 
as a thoroughfare of so much of the above occupa- 
tion road as crossed the railway should be prohibi- 
ted, the defendants were empowered to make a new 
road and stop up and discontinue the use as a 
thoroughfare of so much of the said occupation road 
at lay between the fences and crossed the defendants’ 
line. The works were to be completed within live 
years, when the powers given by the Act for the 
liurpose were to cease. At the time the plaintiff 
sustained the injuries complained of, the company 
had not diverted the road or taken any steps to do 
so. Since the accident the level crossing has been 
stopped up, and a new road made. 

Byles, J., in summing up the case to the jury, 
said that, in his opinion, there was little, if any, evi- 
dence of negligence on the part of the driver of the 
engine, and, after referring to the previous acci- 
dents, and the powers conferred on them by the Act 
28 & 29 Viet. c. 835., on which they liad not 
acted till after the accident, said, “ If you think 
that the injury to this little girl, looking at the pro 
visions of the stafcite as to diverting the way, cer- 
tainly one fatal former accident, at the former com- 
plaints, and at the letter of 1861, and looking also at 
the fact that there was originally a gatekeeper, and 
that the gatekeeper was discontinued, if you think 
that was negligence on the part of the company 
which led to this accident, you must give your ver- 
dict for the plaintiff, if you think there was no con- 
tributory negligence on her p.art.” 

The jury returned a verdict for the plaintiff, 
damages 250/., finding generally that the railway 
company were guilty of “negligence as to the cross- 
ing,” but acquitting of negligence the driver of the 
engine. 

Keane, Q, C , having on the part of the defen- 
dants obtained a rule nisi, calling on the plaintiff 
to show cause why there should not bo a new trial, 
on the ground, amongst other things, of misdirection 
on the part of the learned judge in tilling the jury 
that there was evidence of liability on the part of 
the defendants, and also on the ground that the 
verdict was agaj|}8t the weight of evidence, 

Dtdwer, Q. C., and Graham, now showed cause 
against the rule. The railway .company were bound 
to take sufficient precautions in the case of level 
crossings where there is considerable danger, as 
there was here, a fact which the company must 
have well known from the number of accidents 
which had previously occurred there, one of them 
of a fatal character. Its dangerous character is in 
fact admitted by the company, seeing that they them- 
selves had gone toFarliament to obtain an Act to enable 
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them to discontinue the use of the level crossing and 
to make a new road. It is not contended that there 
was an absolute obligation on the part of the rail- 
way company to have a gatekeeper at the spot 5 but 
there is an obligation to take reasonable precautions 
under the circumstances of the case— to be guilty of 
no negligence. The question of what they should 
have done was one of which the jury could best judge, 
and the jury, though they have acquitted the driver 
of the engine of negligence, have found that the 
company were guilty of negligence as to the cross- 
ing. Bilbee v. The London and Jdriqhton Railway Com- 
pany, 18 C. 13., N. S., 684 ; 13 L. T. Rep. N. S. 146, 
IS a distinct authority in favour of the plaintiff. In 
that case a railway crossed on a level a public 
carriage and footway at a spot which from the fact 
of there being a considerable curve in the line and 
a bridge near preventing trains coming in one direc- 
tion from being seen until very close, was peculiarly 
dangerous, there being gates across the carriage way, 
which were kept locked, but tlie footway was pro- 
tected only by a swing gate on either side, no person 
being there to caution people passing. The plaintiff 
while using the footway having been knocked down 
by a passing train and injured, it was hold that it 
was properly left to the jury to say whether or 
not the company had been guilty of negligence.. 
[Lush, J. In that case the railway company had 
obstructed the view of persons crossing by building 
a bridge close to a curve. They may thereby 
impose upon themselves an obligation. There is 
nothing of that kind in the present case.] 

Stiiblcn V. The London and North Wetifern Rail- 
viay Goinpany, 13 L. T. Rop. N. 8 . 376 ; 

Gardner v. Grace, 1 F. «fe F, .359, were also re- 
ferred to. 

Keane, Q.C. and Mereweaiher, in support of the rule. 
— The learned judge was wrong in leaving to the jury, 
as evidence of negligence, the omission to kcepa gate- 
keeper, and to divert the road. The jury may have 
been induced by the direction of the learned judge 
to think that the defendants were bound to make 
the noAv road and discontinue the use of the level 
crossing before the time of the accident ; but there 
was no obligation on the defendants to do so, as the 
Act of Parliament gave them five years for doing 
it. The jury may also have been led to think that 
there was a legal obligation on the part of the com- 
pany to continue to keep a gatekeeper at the cross- 
ing because they had once kept one there ; but there 
is no such obligation, and the direction Avas there- 
fore wrong, and the rule for a ucav trial should be 
made absolute. 

[Judgment on the demurrer Avas taken without 
argument for the plaintiff, at the conclusion of the 
argument on the rule.] 

Mellor, J. — AVe arc of opinion that the rule must 
be made absolute for a new trial. I quite agree 
with the learned counsel for the plaintiff to this 
extent, that Avhen Parliament authorises a company 
to construct a railway and to work it, it is implied 
in that that the company are to work it in a 
reasonably proper manner, in the usual way in which 
railways are worked ; and in crossing a footway on 
a level the company are bound, as to the mode of 
working their railway, as to the rate of speed* and 
signalling, or whistling, or other ordinary precau- 
tions in the working of a railway, to do everything 
which is reasonably necessary to secure the safety 
of persons Adio have to cross the railway by means 
of the footway. But, as I understand my brother 
Byles’s summing up, he goes a great deal further 
than that. [His Lordship here read from the sum- 
ming-up of Byles, J.] By leaving the question 
thus to the jury, he involved the consideration of 
the provisions of the statute which he had alroady 


said are stronger evidence of negligence than the 
matters to which he had previously referred. He 
mixes up the statute with the previous acci- 
dents, with the complaints, and with the fact 
that a gatekeeper had been discontinued who 
had formerly been placed there. Now that 
being so, and coupling it with what passed be- 
tAveen the learned judge and the jury when they 
were discussing the terms of the verdict, and the 
finding with reference to negligence, the learned 
judge telling them that they were not bound to 
specify any particular act of negligence, it is 
clear that the learned judge was under the 
impression, and so left it to the jury, that 
all these matters to which I have referred 
amounted to evidence of negligence; and if in 
truth one or more of them did not really amount to 
negligence there can be no doubt that the direction 
would bo Avrong, because tho jury, for aught wo 
know, may have founded their verdict on tho fact 
that this company, having poAver from Parliament to 
stop up and divert the way, had not stopped it up 
and diverted it, although the Legislature itself had 
allowed five years for tliem to exercise their discre- 
tion. The jury ma^ have supposed that tho not 
doing that at an earlier time, and before the acci- 
dent, Avas evidence of negligence, upon whicli they 
might give a verdict for the plaintiff ; and this 
is the more probable Avhen wc see that the learned 
judge construed the expressions of the statute as an 
admission by the company of tho dangerous 
character of the crossing. It is impossible to dis- 
tinguish these various considerations ; and without 
saying more upon that point, it seems to me that 
there was an erroneous direction to the jury, which 
was calculated to mislead them, and may have left 
it open to them to find a verdict for the plaintiff, 
upon a state of facts Avhich Avere not negligence atall; 
because it appears to mo that it is impossible to say 
that it was evidence of negligence that the company, 
having poAver at their discretion Avithin five years to 
stop up this Avay, did not stop it up, and did not 
divert the road. With reference also to the gate- 
keeper I am inclined to think tho direction was 
wrong. I have already said that the Legislature, 
when it authorises a railway company to construct 
a raihvay and to work it, does by implication 
require that the company shall work it in the ordi- 
nary way, and shall take all usual and reasonable 
precautions in the Avorking of the traffic, in the 
management of tho trains up and doAvn the line, as 
experience shows to be proper and necessary ; and 
if they failed in that they would bo liable to an 
action for negligence. In this particular case the 
jury’s attention Avas not confined to any negligence 
in tho management of the trains, or in the mode in 
which they Averc sent haclcAvard and forward ; but 
their attention Avas directed to tho question of whether 
or not it Avas negligence in not having a‘ gatekeeper, 
and in not stopping up and diA'erting tho Avay before 
tho end of the five years Avhioh Parliament had 
alloAved for that purpose. Now, in this state of 
things, I am satisfied that there was or may have 
been a miscarriage in the verdict of the jury, and 
that the cause must go down for a ncAV trial. I 
would also say with regard to the case of Bilbee v. 
The London and Brighton Raihvay Company (ubi stip.) 
whieh was much pressed upon us by the counsel for 
the plaintiff, it does appear very diflScuIt to distin- 
guish this case from that, so far efS the duty to pro- 
vide a gatekeeper is concerned ; but my brother 
Lush has suggested a distinction in the course of 
the argument, and if it be not the distinction I 
really cannot suggest any other, viz., that where a 
railway company are empowered to Qiake their 
railway and to use it, and to cross a road on the 
level, and they make a bridge so near as to obstruct 
the sight of the person who has to cross, and so to 
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impose a difficulty or a danger which was not con- 
templated by the Legislature, they are bound to use 
extra precautions, and such a case may be distin- 
guish^ from the present possibly on that ground. 
1 am not very clear that? that is a sound distinction, 
but it is a distinction upon which possibly we might 
have felt at liberty to act if we had found it 
necessary to do so. Without expressing any further 
opinion upon the case of Bilbee v. The London 
and Brighton Railway Company^ I think that if the 
resent case cannot be distinguished on the grounds 
have mentioned, we should be bound by it in this 
court. But that is a very distinct question from 
that on which we are sending the case down for a 
new trial, namely, that a miscarriage may have 
arisen from the learned judge leaving as evidence of 
negligence what appears to us to be no evidence of 
negligence at all. 

Lush, J. — I am of the same opinion. I think that 
the direction of the learned judge is faulty, inas- 
much as it leaves it open to the jury to hnd a ver- 
dict against the company, cither upon the ground 
that they had omitted to divert the road which they 
had taken power to do by the Act of Parliament, 
as if the Act had imposed an obligation upon them 
to do it, or on the ground that they had taken 
away the gatekeeper whom they formerly employed 
at the crossing, or had omitted some other undefined 
precaution for the protection of persons going upon 
and crossing the railway. Now it seems to me that 
there was no obligation upon the con;pany to do 
either the one thing or the other ; no obligation to 
divert the road, because the Act authorising them 
to do so is merely permissive, and no obligation to 
fence ofiF the road or to employ anyone there to 
warn persons coming on tlie road, because no such 
obligation is imposed by the Legislature ; and I do 
not see in this case, supposing anything a railway 
company could do would create an obligation, that 
the company have done anything here to create that 
obligation. 1 think that where the Legislature 
authorises a railway to cross a way, public or 
private, upon a level, and does not require from the 
company any precaution to avoid danger, the Legis- 
lature intends that the persons who have to cross 
that line should take the risk incident to that state 
of things. But it may be, and I am inclined 
to think that it is, a sound principle that if 
the railway company, in the construction of the 
works so authorised, in the exercise of the dis- 
cretion which the Legislature has vested in them, 
do anything which prevents persons passing over 
the line from taking care of themselves, and 
exposes them to greater peril than is ordinarily 
incident to a level crossing, the company thereby 
impose upon themselves an obligation to take other 
than the usual precautions for the protection of 
persons who have a right to pass there, and, as it 
were, to make up to the public for that which they 
have token away from them. That I take to be 
the^ principle of Bi/bee v. The London and Brighton 
Railway Company. As I read the case, it may 
well be sustained upon that principle. If it 
cannot, then 1 do not see any ground upon which it 
can be sustained. But it appears to me, although 
the principle is not enunciated in that specific form, 
^at that is the ground upon which the learned 
judges in that case acted. It appeared at the trial 
that the number ef trains which passed the cross- 
ing was rery considerable ; that the crossing was 
on a curve, and that at about 150 yards from it 
there was a bridge over the line which obstructed 
the view of the trains from that direction until they 
were partly under it. The plaintiff, who was deaf, 
had partly *got on the line. His attention was at- 
tracted by an engine which ran by on the up line, 
and whilst his attention was thus diverted a down 


train which passed by at the same time knocked 
him down. Now it was pressed, I observe, in the 
argument for the plaintiff that this was a peculiarly 
dangerous place ; that trains were perpetually pass- 
ing ; that there was a curve, and a bridge obstruct- 
ing the view ; that some notice or some man might 
have been placed there, and that a swing gate was 
improper. Erie, C. J., who tried the cause, delivered 
judgment in these terms ; — “I do not intend to lay 
down a rule as to footpaths elsewhere, or to inter- 
fere with the statute law ; the ground of my deci- 
sion is the great degree of risk in this place. There 
were many trains ; it was on a curve and near a 
bridge. The noises of the different trains would inter- 
fere with each other, and the bridge would obstruct 
the sight ; and I am therefore unable to say that the 
judge was bound to nonsuit.” Now, as I have said, 
the principle I extract from that decision is this. 
The railway company had so constructed their line 
as to make a sharp curve at the spot where this 
train passed ; they also built a bridge which pre- 
vented a passenger fl^orn seeing a coming train until 
it was very near ; and on that account, the company 
having themselves created a peculiar difficulty, and 
exposed passengers to more peril than the Legislature 
contemplated, and more than was ordinarily incident 
to a level crossing, undertook the obligation of pro- 
viding some additional protection. That appears to 
me the principle upon which that case may well 
stand ; and I think it is a sound principle and one 
of easy application, distinguishing that case from 
this, and from many others that have been quoted. 
Whether the rule was properly applied in that or 
in any other case is not the question. Now there is 
nothing of the like kind in this case. There is nothing 
more here than the level crossing which the Legisla- 
ture has authorised. There were no works of the 
company which impeded the view of the line and 
made it more perilous for persons to cross the level, 
than the Legislature must be taken to have been 
aware of when the Act was passed. Therefore, 
there being no obligation arising out of tlie acts 
of the company and no obligation imposed by 
their statute, 1 am unable to sec any duty what- 
ever, and if there was no duty, the omission 
to do what they were not bound to do cannot 
be a ground of complaint. Whether the jury acted 
upon the view that the company ought to have 
diverted the road, having obtained powers by an 
Act of Parliament to do so, or that they ought to 
have kept a person at the gate to warn people, or 
ought to have done something else which was not 
done, I do not know. But I cannot find in the case 
any facts which to my mind create an obligation on 
the part of the company to do either the one thing 
or the other. Upon that ground I think that the 
direction was wrong. I need hardly say that 1 agree 
with my brother Mellor that in the management of 
the trains upon a line which crosses a way, whether 
public or private, upon a level, the company are of 
course bound to use all reasonable care, vigilance, 
and skill ; and the greater the thoroughfare over 
any part of the line the greater the care and vigi- 
lance that ought to be exercised by those who have 
the charge of the trains. Those persons ought to 
anitcipate that people may be crossing where they 
know people have a right to cross. Whatever the 
degree of traffic may be, be it more or less, a corre- 
sponding degree of care is required on the part of 
the company. Here the jury have exonerated the 
driver from blame ; and the only ground on which 
the verdict can be sustained is that there is some 
duty or other resting upon the company to take 
some undefined precaution, as to which I see no 
obligation created in point of law. 

Hannen, J. — I am of opinion that there ought to 
be a new trial for the reasons given by my brother 
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Mellor. Therefore, I abstain from expressing any 
opinion as to whether or not this case can be dis- 
tinguished from that of Bilbea v. The London and 
Brighton Bailivag Company, 

Rule absolute for a new trial. 

Attorneys for plaintiff, Paterson, Snow, and Burney. 

Attorneys for defendants, Beale, Marigold, and 
Beale, 


April 27th and Dec. 13M 18G9. 

Lonobottom v, Bebbt and anotheb. 

Fixtures— ‘Equitable mortgage— Bill of sale— Mode and 
object of annexation, 

K. the occupier and owner in fee of certain land and 
buildings ther&>n, deposited in 18G2 the title-deeds 
relating to the same, with the defendants, a banking 
company, to secure the balance of his account with 
them. K. subsequently built on this land a mill and 
Jilted it with engines and machinery, and also with 
such articles and machinery as were necessary for the 
purposes of carrying on his trade as a woollen cloth 
manufacturer. In 18G5, in consideration of a sum of 
money advanced to him by the plaintiff, K. assigned 
to the plaintiff by bill of sale “ all the machinery, fix- 
tures, implements, utensils, effects and things in or 
upon** the mill, and enumerated in a schmule, the 
plaintiff^ having at the time notice of the previous de- 
posit by K. of the title-deeds with the defendants. 
In 1866, K. conveyed to the defendants by deed the 
land and buildings (^including the null), before men- 
tioned, together with alt the “ steam-engines, shafting, 
going gear, tenders, pump, fixed machinery, and things 
fixed and fastened to the freehold of the said mill, 
^c.,** the plaintiff not acquiescing in such conveyance 
to the defendants. 

Of the articles enumerated in the schedule to the bill of 
sale, some were fixed to the building by screws and 
bolts or soldered with lead, in some cases being affixed 
to the floor, in some both to floor and roof, and 
in others to the side walls, the object of the fixing 
being to insure the steadiness of the machines whilst 
they were at work. 

Other articles not so fixed were a washer or washing 
machine, standing by its own weight on the floor ; 
press plates, press papers, clogs and fencings; a 
loom machine for sizing and drying the threads of 
cloth, and a beaming frame, each of which stood by its 
own weight on the floor ; a large desk standing by its 
own weight in the counting house ; eondenser bobbins 
around which the wool was wound, and certain loose 
articles called fencings and clogs which are necessarily 
wed with the hydraulic presses. 

Held, that the former class of articles had as between 
the plaintiff and the defendants (equitable mortgagees), 
become part of the freehold, and passed to the defen- 
dants under their mortgage and subsequent conveyauce 
but that the latter class of articles were movcible 
chattels, and passed to the plaintiff under his bill of 
sale. 

This was a special case stated for the opinion of 
the court, pursuant to an order of Mellor, J. 

The action was brought to try the right to certain 
machines and other articles, and the|judgment of the 
court was desired as to the ownership thereof, under 
the following circumstances. 

1. The plaintiff is a wool merchant, carrying on 
business at Gomersal, in the county of York, and 
the defendants are the trustees of a certain banking 
company called the West Biding Union Banking 
Company, carrying on business at Huddersfield, 
Dewsbury, and Batlcy, in the West Biding of York~ 
shire. 

2. In the year 1855 one William Bashaw, of 


Oomersal aforesaid, woollen cloth manufacturer, 
cloth finisher, and army clothier, was the owner in 
fee simple in possession of certain land situated at 
Gomersal, on part of which land there was then a 
building which had been used as a cloth drying 
house. 

3. The said William Kershaw kept an account 
with the bank, and in the year 1862 he deposited 
with the bank the title-deeds relating to the said 
land and building, and certain other buildings 
which had been erected since 1855 on the said land, 
as an equitable mortgage to secure the balance of 
his account for the time being. 

4. The bank continued to hold the said deeds as 

such security from the time of the said deposit 
until Aug. 1866, when the land and premises to 
which the deeds related were conveyed to the bank 
as hereafter mentioned. ' 

5. After the said deposit of the title-deeds, and 
before the year 1865, the said William Kershaw 
built upon other part of the said land than that 
occupied by the buildings mentioned in paragraphs 
2 and 3, a large mill and other buildings ; and, having 
completed the said mill and the said other buildings, 
he fitted them with apparatus for generating and 
communicating steam power, and fitted up steam 
and gas pipes for heating and lighting the whole of 
the said mill and the said other buildings, and fur- 
nished such part of them as he required with 
machinery for the purposes of his said trade of a 
woollen cloth manufacturer, and thenceforward 
used and occupied all the said premises as a factory 
for the manufacture of woollen cloth. 

^ 6. By a bill of sale, dated 18th Jan. 18G5, the said 
William Kershaw, in consideration of a certain sum 
of money advanced to him by the plaintiff, assigned 
to the plaintiff all the machinery, fixtures, imple- 
ments, utensils, effects, and things in or upon the 
said factory and enumerated in the schedule there- 
under written. The said schedule comprises all the 
machines and articles the ownership of which is in 
question in this case. The said bill of sale was duly 
registered under the Bills of Sales Act. 

7. For some time previously, and up to the 25th 
Aug. 186G, a sum of money considerably exceeding 
SOOOf. was due to the bank from the said William 
Kershaw on the balance of his account, and secured 
by the deposit of title-deeds mentioned in paragraph 
3, and it was, some months previous to that day, 
agreed between the said William Kershaw and the 
bank, that the bank should become the absolute 
purchaser of the premises comprised in the deeds 
so deposited for the sum of 8000/. That agreed 
raent was carried out by a deed bearing date the 
day and year last above mentioned, by which the 
said William Kershaw, in consideration of the 
sum of 8000/. with which he was then credited by 
the bank on account of their claim against him, 
conveyed to the defendants and their heirs as 
trustees of the bank, all that close piece or parcel 
of land or ground situate at Upper Spen, within 
Gomersal aforesaid, containing by measurement 
Oa. 3r. 29p., and then in the possession of the said 
William Kershaw. And also all that cloth dry- 
house, and the cottages, warehouse, and mill called 
Perseverance Mill, and other buildings erected and 
built upon the said close piece or parcel of laud or 
ground, and then in the tenure or occupation of the 
said William Kershaw and bis tenants. And all 
those three several steam-engioos, shafting, goings 
gear, tenters, pump, fixed machinery, and things 
fixed and fastened to the freehold of the said mill^ 
buildings, and premises, and then being in and 
about the same, and part and parcel thereof, to- 
gether with all houses, fixed machinery, and fixtures, ■ 
rightf, liberties, easements, privileges, and appur- 
tenances whatsoever to the said hereditaments and 
premises thereof conveyed, and every or any part 
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thereof respectively belonging or appertaining.” The 
said deed was not registered under the Bills of Sales 
Act. 

8. At the time of the making of the bill of sale, 
dated the 18th Jan. 18C5, to the plaintiff, the plain- 
tiff was aware of the previous deposit of the title- 
deeds with the bank, and at the time of the agree- 
ment for the absolute purchase and premises being 
made by the bank as in the 7th paragraph men- 
tioned, the plaintiff was made aware of that agree- 
ment, but he was never asked to acquiesce therein, 
nor did ho do so in any way. Before the making 
of the said agreement for the absolute purchase of 
the said mill and premises as aforesaid, the trustees 
of the bank knew' of the plaintiff’s said bill of sale. 

9. The said William Kershaw became bankrupt 
on the 21st Jan. 18G7. Before that date the plain- 
tiff, to whom a much larger sum of money was then 
and still is duo from the said William Kershaw 
under the said bill of sale than the value of the 
machinery and articles comprised in such bill of 
sale, entered the factory, and without removing any- 
thing, took possession of the machinery and articles 
therein under the said bill of sale. 

10. The defendants claimed part of the said ma- 
chinery and effects under the deposit of title-deeds 
mentioned in paragraph 9, and the conveyance of 
the 2/)th Aug. 18(5(5, or one of them ; but by agree- 
ment between the plaintiff and defendants all the 
machinery and articles in question m this cause 
have been sold by public auction on the joint account 
of the plaintiff and defendants, and ur arranged 
between them the bank has receiv'cd and now holds 
the produce of the sale, subject to the determination 
of the court on this special case. 

11. It is conceded between the parties to this 
suit, that on the one hand the defendants as repre- 
senting the bank had become entitled to the fee 
simple in the mill premises formerly belonging to 
Kershaw', and to such of the machinery and fixtures 
therein as are necessarily incident thereto, or as 
became part of the freehold thereof when placed in 
or connected as hereinafter mentioned with the 
premises by the owner of the premises, ho being 
also occupier thereof and owmer of all the machi- 
nery w'orkod therein ; and, on the other hand, it is 
conceded that the jdaintiff has become entitled to 
all the property in or upon the mill and premises 
which would not pass to the mortgagee by deposit 
of the deeds relating to the freehold. Both parties 
were large creditors of Kershaw' under his bank- 
ruptcy, and both will be losers by his failure. 

12. The mills used for the purposes of the various 
trades carried on in the manufacturing district of 
the West Hiding of Yorkshire generally resemble 
each other in construction and in the manner in 
which the steam power is supplied, but differ in 
minor arrangements and in the machines with which 
they arc furnished according to the particular trade 
whicli is being carried on in them for the time 
being. In the majority of cases where mills are 
held by tenants, the land, buildings, steam engines, 
boilers, main shafting and gas and steam piping are 
the property of the landlord, and the tenant sup- 
plies and furnishes the mill w'ith the species of 
machinery suited -for the particular trade to bo 
carried on by him, which last-mentioned machinery 
is in such case the property of the tenant. Occa- 
sionally however, and particularly when the owner 
of the mill and machinery relinquishes business, 
mills are let furnished by the owner with machinery, 
and in such cases the owner in order to rebut the 
presumption of ownership in the tenant, sometimes 
advertises in the newspapers circulating in the dis- 
trict that such machinery and things as are in | 
question in this cause belong to him, and not to the 
tenant for the time being in possession of the pre- 
mises. 
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I 13. Machinery such as is in question in this 
cause is never rated to the relief of the poor, 
although the steam engine, boilers, and shafting 
always are. 

14. The usual mode of rating mills of all kinds, 
including the steam engine, boilers, and shafting in 
the West Biding of Yorkshire is, according to the 
actual or estimated horse power of the engine or 
other first power. The requirements of the various 
manufacturing trades of the West Biding district 
arc not so diverse, but that the same building may 
bo applied to any or all of them, and cases are by 
no means unfrequent of one floor of a building 
being used for one kind of manufacture, and another 
floor of the same building being used for an entirely 
different one, both being 'supplied with motive power 
from the same steam engine, but the machinery 
used in such floors if not belonging to the owner of 
the mill, or his tenant invariably, is found by the 
sub-tonants. The mill and premises of the said 
William Kershaw are .well adapted for the silk cotton 
or worsted manufacture, as well as for the woollen 
manufacture. Within the town of Gomersal are 
eight mills of which four are at present used for 
the manufacture of woollen cloth, and for the manu- 
facture of worsted, yarn, and stuffs — one for the 
manufacture of shoddy, and another for the manu- 
facture of cotton. One of the mills now used for 
the worsted manufacture was formely used for the • 
woollen manufacture by the owners of it, and it was 
recently sold under their bankruptcy to the present 
owner, who is a worsted manufacturer, and the one 
now used for the cotton manufacture was about two 
years ago used for the woollen manufacture. 

14. The machines adapted to all the various kinds 
of manufacture are dealt in by machine brokers 
and others, and may usually be bought rc*ady made 
ready to bo placed in a mill, and to have the steam 
power belonging to such mill applied to them in the 
manner hereinafter described. The frequent im- 
provements in the several processes of manufacture 
render occasional changes of machinery desirable, 
and the large manufacturer finds it his interest to 
replace portions of bis machinery by others of im- 
proved construct, >0 or more jiovel arrangement. 

15. The machines and articles, the ownership of 
w'hicli is in question in this cause formed part of 
the machinery used by the said William Kershaw in 
his said business of a Avoollen cloth manufacturer 
and cloth finisher, but they did not comprise all the 
machinery in the said mill and premises, nor even 
the more valuable part of it. Certain very valuable 
machines comprised in the said bill of sale to the 
plaintiff are of a very massive character, and unlike 
other machines hereinafter specially described, are 
kept steady by their own weight, and therefore do 
not require to be attached, and were not in this 
case attached in’ any way to the building. The 
plaintiff’s right to the machines of the character 
just described the defendants do not dispute. 

16. There is no custom of the trade in the said 
West Biding District that machines, such as those 
in question in this case, and attached to the build- 
ing in the manner hereinafter described, should go 
with the freehold, but on the contrary they are, 
save in exceptional cases, the property of the tenant, 
and removed by him at the expiration of his term. 

1 7. Steam power is supplied to the mill in which 
the machines and articles in question in this cause 
are placed by shafting in the usual way. Shafting 
is of three kinds or classes, namely : Main shafting, 
cross shafting, and counter shafting. The mode of 
fixing main and cross shafting, usually, is by having 
iron bearers cast on the pillars of the milt, or other- 
wise fixed or annexed by some other permanent way 
to the building ; an iron socket is annexed to the 
bearer ; upon this socket the shaft is fixed, a metal 
cap is put over the shaft and screwed or bolted to 
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the bearer. The cap keeps the shaft in its place, 
and the shaft cannot be reinoved without taking off 
the cap. Counter shafting is fixed in a similar way, 
namely, by caps screwed on, or bolted to bearers or 
hangers, which are screwed or bolted to the floor of 
the room above. The main shafting consists of 
substantial rods or bars of iron running along each 
room or floor of the mills, to which rods or bars a 
rotatory motion is communicated direct from the 
steam engines. Cross shafting consists of similar 
rods or bars, but often of a lighter description and is 
fixed at right angles to the lino of main shafting. 

Par. 18. — Enumerated the various machines and 
articles in question, which are afterwards described. 

19. The said machines and articles arc all, with 
the exception of the gig rods, press plates, press 
papers, loom machines, beaming frame, condenser 
bobbins, fencings, clogs, and straps or belts, attached 
to or connected with the fabric of the said mills and 
premises, in the various ways hereinafter described. 

20. A shake willey is a machine for detaching the 
various fibres of wool from each other, and then 
mixing or blending the same together before the 
wool is carried to a machine hereinafter described 
called “ the tenter hook willey.” The shake willey 
stands about Gft. high, is about 5ft. broad, and Oft. 
long, and weighs 15cwt. or thereabouts. Of the 
two shake willeys in question in this cause one was 
attached to the fabric of the mill in the following 
way. A hole having been drilled in the flags 
forming the floor of the mill, a bolt with a screw at 
the top thereof was inserted and fastened in the 
hole by means of melted lead, so as to leave the top 
of the bolt standing from lin. to .3in. above the 
flags. In the feet or frame work of the machine 
are holes large enough to admit of the bolt passing 
through it. When the machine was to be fixed in 
its place it was lifted up and placed on the floor of 
the mill in such a way that the bolt should pass 
through the holes in the feet or framework thereof, 
and a nut was then screwed on to the top of the 
bolt, and the machine was thereby made firm, and 
prevented from oscillating or being moved from its 
place when in use. 

21. The other shake wifley was attached to the 
floor of the mill as follows, that is to su^ , holes were 
drilled in the flap forming the floor of the mill, and 
the machine was placed on the floor so that certain 
holes in the framework thereof, which are made for 
that purpose, were placed over the holes drilled in 
the flags. Wooden pegs or wedges were then 
driven through the holes in the framework of the 
machine into the holes in the floor, until the pegs or 
wedges were firmly fixed ; and still further to fix 
the said machine, a nail or iron spike was driven 
into each such peg or wedge to cause it to expand 
and hold the more firmly. The said machine could 
not be moved without pulling out, or breaking, or 
damaging the said peg or wedges ; nor could the 
said first-mentioned shake willey be moved without 
unscrewing the nuts ; but when the nuts were 
unscrewed in the one case, and the peg or wedges 
pulled out or broken in the other case, the said 
machines could bo removed. This removal of the 
nuts could be effected in a few minutes by an 
unskilled workman. In consequence or the great 
speed at which the said shake willeys run, and the 
uneven manner in which they are fed, it is necessary 
to fasten them in some way to the fabric of the 
building to keep them steady, and prevent them 
jerking or moving from their place, and the object 
of the fixings, as above described, was simply to 
insure steadiness and keep the machine in its place 
when working ; for if these machines were not kept 
in their, places, the belt or strap from the shaft 
would get slack, and then not turn the machine at 
the great speed required. 

22. A winding-on machine is a simple app^tu8]^for , 


windhig cloth on to rollers. It consists of an iron 
framework supporting a wooden roller or brush, it 
is about 8ft. broad, 4ft. high, and 4ft. long, and 
weighs 5 cwt. or thereabouts. It was attached to 
the floor of the mill by bolts and nuts in the same 
manner as the shake willey first above described, 
and the object of its being so attached was simply 
to keep it steady and in its place whilst the roller 
revolved. 

23. A gig or raising gig is a machine for raising 
the nap or surface of cloth. It is about 7ft. high 
7ft. broad, and 4ft. long, and weighs lOcwt. or 
thereabouts. It was attached to the floor of the 
mill by bolts and nuts in the manner hereinbefore 
described in regard to the shake willey first described, 
and for the same purpose. There were four gigs in 
all ; to each pair of gigs there was driving gear 
which was bolted to an iron pedestal, the pedestal 
being bolted in a like manner as the first described 
shake willey to the Ashlar foundation let into the 
floor for that purpose. 

24. A wringing machine is a machine for wring- 
ing the water out of cloth after it has been washed! 
It is about 4ft. high, 2^ft. broad, and 2ft. long, and 
weighs Oewt. or thereabouts. It was attached to 
the stone work which forms part of the floor of the 
mill by means of bolts and nuts as above mentioned 
in regard to the shake willey hereinbefore first de- 
scribed, and the sole object of fixing was to keep it 
steady and in its place when at work. 

25. A tenter-hook willey is a machine for draw- 
ing out the fibres of the wool so as to make them 
straight and regular. It stands about Oft. high and 
is 3^ft. broad, 12ft. long, and weighs 1^ tons or 
thereabouts. It was attached to the floor of the 
mill in the same manner as the shake willey described 
in the 21st paragraph of this case, save that there 
were no nails or iron spikes driven into the wooden 
pegs or wedges. In consequence of the great speed 
at which this machine revolves it is necessary to 
fasten it to the floor, or otherwise, to prevent a jerk 
when it is fed with the material, and to keep it 
steady and in its place, otherwise the strap would 
get slack. 

20. The double balloon drying machine, w'hich 
revolves over a coil of steam pipes, which is attached 
to the main steam pipes of the mill in order to dry 
the material on it, is a machine for drying webs or 
threads that have been warped and sized before they 
are woven. It is a slender apparatus, the framework 
of which is of wood and ono end an iron plate or 
holdfast, about 12in. lonjr and 3in. broad, and ^th 
of an inch thick, was fastened by screws to the top 
of the framework of the machine, and the other end 
of the said iron plate or holdfast was fastened by 
screws to the under side of the floor of the room 
above. A similar iron plate or holdfast was attached 
in the same manner to the framework at the bottom 
of the said machine, the other end of which was 
fastened by screws to a third iron plate, which said 
last-mentioned iron plate or holdfast was let into 
and fastened by lead to the flags forming the ground 
floor of the miil. By taking out the screws attach- 
ing the iron plates of the framework of the said 
machine it could be completely detached. Tliis 
machine as made must be attached to something 
before it can be worked, as it has not sufficient 
framework to stand by itself, whether in motion 
or not. 

27. A drying machine is a machine or apparatus 
for drying wool ; it consists of two parts, that is to 
say, a fan and a drying cage. The fan i.s an iron 
box or chest which was attached to the Ashlar floor 
of the mill by bolts and nuts, as hereinbefore de- 
scribed with regard to the raising gig and driving 
gear in paragraph 23. The cage is a kind of wooden 
trough supported on a light iron framework, and in 
or on the wirework placed on the top of this trough. 
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the matOTial to be dried is pUced. The trough is 
fastened' by bolts; nuts, and screws to the frame- 
work of the fan, whieh was fastened to tho stone 
forming the floor of the mill as just mentioned. 
Tha'fan is driven at a great speed by a belt from 
t^ shafting, and must be firmly fixed to keep it 
steady and from moving, neither part of this drying 
maobine is of use without the other. 

28. A scouring machine is a machine for scouring 
W washing wool. It consists of two parts — the 
rollers and the cistern. The framework of the 
rollers was fastened by bolts and nuts like the 
shake willcy described in paragraph 20, the object 
of the fastening beings as in other cases, for the 
purpose of keeping it steady, and to prevent it 
moving when at work. An iron rod or stay was 
at one end, bolted with a screw and a nut to the 
beam of the roof, and at the other end with another 
screw and nut to the framework of the machine, so 
that the machine could not be moved without un- 
screwing the nuts of the bolts let into the stone 
fidor, and one of the nuts of the iron rod or stay 
bolted to the roof and framework, as aforesaid ; but 
when such nuts were unscrewed, the machine was 
completely detached. The cistern rested on tho 
floor by its own weight. It has a valve, the frame- 
work in which the valve works is riveted to the 
under side of the cistern, an iron pipe was fastened 
by nuts and bolts to the bottom of the framework of 
the valve, in order -to empty the cistern. This pipe 
was buried in the soil of the door, and taken into a 
drain, and the framework of the valve so riveted 
as aforesaid could be detached from the outlet pipe 
by taking out the nuts and bolts, and the cistern 
was then no longer connected in any way with or to 
the fabric of the building ; but in order to get to 
the framework of the valve and pipe it was neces- 
sary to remove a flag and take out soil. The cis- 
tern was supplied with water by another pipe, but 
such supply pipe was not in any way attached to 
the cistt rn. 

29. A spinning mule is a machine for spinning 
the wool, which is brought to it in the half manu- 
factured state called stubbing — that is, material 
drawn into a thick yarn or thread. The mule is 
about 4ft. high. Oft. broad, and 66ft. long. It con- 
sists of two parts: one part was fixed by screws to 
the floor, and to this part is permanently attached 
tho head gear, which was driven by a strap from 
the shaft above, and thereby gave motion to the 
fixed part of the machine, and the other part was 
unfixed and quite movable. To the unfixed parts 
there are wheels, which run upon pieces of metal 
called “carriage slips,” firmly screwed to the floor 
so as to form slight tramways. By these wheels 
running upon the said tramways the movable part 
of the machine is drawn backwards and forwards, 
to and from the other part of the machine which was 
•crewed te the floor and on which the stubbing had 
to bo placed. The two parts with the metal tram- 
ways constitute a mule, and the motive power was 
communicated in this, as in all other cases, by 
means of a belt or band, one end of which passed 
over the drum fixed to the shafting of the mill, and 
the other passed over a wheel forming part of the 
head gear of the machine, which head gear was 
•e^red to the floor, and also connected by bolts 
with that part of the machine mentioned above as 
alsb screwed to the floor. Neither part of the mule 
can be worked nor is of any use without the other. 
The object of fastening part of the mule as above 
describe is to insure steadiness and to prevent it 
from moving, as it would do if not fastened, every 
time the movable part was sent against it. 

80. A washer or washing machine is an apparatus 
for washing cloth after it is woven. It is about 
8^ft. high, 4^ft. broad, 8ft. long, and weighs tons 
er|hereabout. The pribeipal pertion of it is an iron 


frame lined with wood, standing on the floor en- 
tirely by its own weight. There was, however, 
attached to it a lead pipe to let water into it. This 
pipe is two inches in diameter, and was carried by 
two branches through two holes in the woodwork 
of the machine, and the end or opening of this 
branch of the lead pipe was hammered out flat to 
the wood inside the cistern, so as to expand and 
form a flange, which surrounded the hole in the 
wood for the space of about an inch, so that the 
pipe could not ^ drawn out without forcing up or 
cutting off tho flange, and restoring the mouth of 
the pipe to its original size. The pipe was con- 
nected with the water pipes which supply the 
building, and the water pipes are connected with 
the water pipes laid under the yard and the public 
turnpike road, and thus communicate water from 
tho town’s mains. The pipe could also be supplied 
with water from a well belonging to and situated 
on the said premises by means of another lead pipe 
one inch in diameter and several feet in length, 
which last-mentioned pipe was, for the sake of con- 
venience, held in its place at one point by a small 
iron stay or band which was fastened to the machine 
by means of screws, and these screws would have 
to be taken out before the last-mentioned pipe could 
be moved. 

31. Fulling stocks arc machines or apparatus for 
rendering cloth thicker, closer, more compact and 
solid in substance. A pair of stocks consists of two 
large wooden hammers which are made to fall upon 
the cloth, which is placed in a cistern below satu- 
rated with water. The hammers are worked, that 
is made to rise and fall at intervals, by a cast-iron 
cogged or tappet wheel. This wheel is about 4^ft. 
in diameter, there being one of such wheels to every 
pair of stocks. The framework of tho stocks was 
on the side thereof steadily held to the Ashlar work 
forming the floor of the mill by means of bolts and 
screws, after the manner hereinbefore described in 
regard to the first-mentioned shake willey, and on 
tho other side was firmly fixed in its place by means 
of two wooden wedges driven in between it and the 
Ashlar. In consequence of the great weight of tho 
hammers the machines require to be held very 
firmly to keep them in position, but, with proper 
appliances, they can be detached in a few minutes, 
all that is required being to take out the wedges 
and unscrew the nuts. 

32. A milling or fulling machine is a machine for 
effecting the same purpose as is attained by the 
fulling stocks, but by a somewhat different mode. 
It is about 6ft. high, 2^ft. broad, 8ft. long, and 
weighs 15cwt. or thereabouts. It was held fast by 
the framework being screwed to beams about 6in. 
square, laid just below the surface of the floor of 
the mill, the space between the machines and over 
the beams being filled up to the level of the floor 
with bricks laid in mortar. Neither the machine nor 
the beams to which it was screwed could be removed 
without displacing some of the briQks, but the 
beams form no part of the machine. The flpor of 
the mill does not consist of bricks in any other part 
than between these particular machines, but on 
taking these machines away it is necessary to re- 
move several of the bricks. 

33. A dry brushing machine is a machine for 
brushing cloth in a dry state. It is about 7ft. high, 
8ft. broad, and 6ft. long, weighs 15cwt. or there- 
abouta, and was fastened to the floor in like manner 
as the shake iwiey described in paragraph 21. 
There is a long and slender c4st-iron framework 
attached by bolts to the body of and projecting over 
and b^OBd this machine; and this frapaework is 
sustained and prevented from snapping off by being 
held up with three iron rods or stays, one end of 
each rod biting nailed to the joists of the floor abovcv 
and the other end being bolted to the projecting 
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framework by means of a threaded bolt passed 
through the end of the rod or stay, with a nut 
screwed thereon to hold it in its place. This 
machine had also one end of a steam pipe screwed 
thereto, the other end of the steam pipe being con- 
nected with and fastened by an ordinary screw or 
threaded joint to a main steam pipe laid along the 
floor of the mill. A condensed water pipe of quar- 
ter-inch diameter was also screwed at one end to 
the machine, and the other end was taken under the 
floor and through the. wall of the building, to carry 
the water arising from condensed steam. 

34. A dry beating gig is a machine for brushing 
cloth, and thereby loosening the nap, and is a 
machine of a somewhat similar nature to the dry 
brushing machine described in the last preceding 
paragraph. The machine has also an iron frame- 
work over it, as described in the last machine, and 
bolted to and forming part thereof, and was held in 
its place by being attached with two iron rods to 
the roof of the building and to the machine by nuts 
and bolts in the manner described in the preceding 
paragraph, and the other of the parts rested by its 
own weight on the floor. There was also alttiched, 
by screw or union joints, to the machine, an iron 
stearn pipe, half an inch in diameter, which was 
connected with the main steam pipe, and also a con- 
densed water pipe, which was fastened to the 
machine by screws or union joints, and went under 
the floor through the M’nll of the building, in 
the same manner as before described in the case of 
the dry brushing machine. 

35. A hydraulic pump and hydraulic presses con- 
stitute the machinery used for pressing the cloth 
after it has been manufactured, so as to form an 
even and smooth surface upon it. The pump, which 
is worked by hand, is about .3ft. high and 4h. broad 
and 4ft. long and the presses are each about 8ft. 
high, 4ft. broad and 4ft. long, and the whole of the 
machinery of which it is constituted weighs two 
tons or thereabouts. The pump was screwed to 
bolts set into an Ashlar stone bed on a level with 
the floor of the building by means of nuts. A pipe 
was connected with the pump by a screw or union 
joint, which pipe was also connected with the 
cylinder'of each of the presses by a screw or union 
joint. The presses stood entirely by their own 
weight in holes sunk into the ground, and when the 
pipe from the pump which is screwed to the cylinder 
of each press was unscrewed, each press could l>e 
completely removed in detached pieces without 
disturbing any part of the fabric of the building. 
Until such pipe was unscrewed the press of course 
could not Ibe so removed. These presses could also 
be worked by the steam-engine. To do so it was 
necessary to turn a valve connected with the above 
pump, so that the water from the steam pump 
might be driven by the same pipes to the cylinder 
of the press. 

36. In using hydraulic presses in the finishing of 
woollen cloth, it is necessary to have and use there- 
with press plates, press papers, clogs, and fencings. 
Press plates are loose sheets of iron 32in. long, 12in. 
wide, and about ^in. thick. They are heated in the 

g ress oven hereafter mentioned, and then placed 
etween the different folds of cloth so as to keep 
the cloth warm during the time that it is being 
pressed in the hydraulic presses just described. 
There were from 100 to 200 of them used in the 
miU of William Kershaw, and at the said sale they 
were sold at a price per cwt. Press papers are 
loose sheets of strong glazed cardboard about doin. 
long and 81 in. wide, they are placed between the 
different folds of cloth before it is put in the press, 
and their use is to protect the cloth from the heated 
press plates, and to give a smoothness and gloss to 
the cloth with the different folds of whioh.4}u)y are 
compressed in the hydraulic press. There were a 


\ number of such papers used in the mill of 
William Kershaw, and they were of considerable 
value. At the sale the press plates and press papers 
were sold separately from the hydraulic presses, the 
papers being disposed cf at a price per lb. weight. 

37. Press oven. This is an iron box heated by 
steam, and its use is to put in the iron press plates 
to be heated before being used as before mentioned. 
It weighs about a ton, and stood on the floor by its 
own weight. It was connected by means of screws 
or union joints, with an iron pipe lin. in diameter, 
for the purpose of supplying it with steam from the 
boilers, and with an iron pipe ^in. in diameter, by 
which the condensed water was carried away frdhi 
the oven into the condensed steam pipe of the small 
steam engine in the press shop hereafter ' men- 
tioned. 

38. The screw press is a machine used for a 
similar purpose to that which the said hydraulic 
packing press hereafter described is used, but is 
worked by hand, and consists of two wooden boards 
2in. or 3in. in thickness, and about 4ft. square, 
between which the cloth is placed, and by means of 
an iron screw brought to bear on the upper of the 
said two boards. The boards are faced towards each 
other, and the cloth is compressed into a smaller 
and more compact bulk. The iron screw works in 
a hole made in the wooden plank or board upheld 
at the height of about 7ft. from the floor by two 
other boards, one on either side thereof. This 
machine rested on the floor by its own weight, but 
in order to support the said framework two small 
iron rods, or holdfasts, were inserted at one end and 
bolted by a nut to the outside, through the wall of 
the building, and at the other end were attached to 
the machine by means of a nut and screw. By 
unscrewing the nuts the whole machine could be at 
once removed. 

30. Small steam engine. In the same room where 
the said four hydraulic presses and press oven were 
placed ; namely, the press shop there was a small 
high pressure or non-condensing steam engine of 
four horse power, the ownership of which is also in 
question in this case. It was used for the sole 
purpose of working the said hydraulic presses when 
the hand pump was not used, and was fastened by 
nuts secured by four bolts let down into the Ashlar 
bed or floor built up for the purpose, on which it 
stood ; the steam to set it in motion being conveyed 
by pipes from one of the main boilers used to generate 
steam for the condensing steam engines used for 
communicating power to 'the mill; which pipes 
were attached to the steam engine now being 
described by means of a flange pipe bolted thereto 
by nuts and bolts. When the nuts and bolts to this 
steam flange pipe, and the nuts to the bolts in the 
Ashlar work were unscrewed and withdrawn, the 
small steam engine could be lifted off the bolts and 
completely detached. 

40. A hydraulic packing press and hand pump 
form the machinery for packing the cloth previous 
to its being sent away to the merchant or customer. 
This class of machine is not by any means in- 
variably a part of a woollen manufacturer's 
macUnery ; but the peculiar business carried on by 
William Kershaw, viz., that of a cloth finisher and 
army clothier, as well as a manufacturer, neces- 
sitated his sending away his cloth in a finished 
state to great distances, and made it desirable that 
he should have the means of packing it easily and 
effectually, and with a greater saving of time than 
when a common hand screw press is only used. 
The pump is a hydraulic hand pump for working 
the packing press, and resembles the hand pump 
described in the 86th paragraph, except that imo 
pump now being described is smaller in size. The 
packing press is about 8ft. high, 6ft. l<mg, ^t. 
widjs, ana weighs, with the pum]^ one ton, wt 
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thereabouts. The packing case rested on the floor 
of the first story of a building forming part of the 
mill premises, and was fixed or stayed by two iron 
rods, one of which was fastened to and through the 
wall of the room by a rod or stay through the wall 
with a nut screwed at the end outside tho building, 
and the other to the joists of the floor above by 
means of bolts and nuts. The pump was bolted by 
bolts and nuts to the floor on which it stood, and a 
pipe from the pump to tlie press was fastened by 
screw or union joints. The aforesaid iron rods or 
stays form no part of the machine, and were used 
only for the purpose of keeping the machine steady 
while working. It is nece isary that the hydraulic 
pumps should in all cases be securely fixed in their 
places, otherwise the pipes conveying the water to 
the cylinder of the press would get displaced or 
broken. The hydraulic presses are of no use with- 
out a pump. 

41. A blowing machine is a small machine or 
apparatus for giving a gloss to the cloth by causing 
steam to pass through it. This machine stands by 
its own weight. One end of a piije was fastened to 
it by screws, or union joints, the other end being 
screwed into the steam pipe used for supplying 
steam from the boilers to the room in which the 
machine is placed. There was also an outlet waste 
pipe, one end of which was attached to the machine 
by screws, or union joints, and the other end ran 
through the wall of the building into the under- 
ground drain. 

42. A Donisthorpe sizing machine and the drying, 

warping and loom machines connected therewith, 
form an apparatus for sizing (i.e., immersing in a 
glutinous liquid), and afterwards drying, warps, or 
threads before they are woven into cloth. This 
machine stood by its own weight on the floor of 
the mill. A three-quarter inch iron pipe, which was 
screwed into one of the main steam pipes of the 
mill, was placed at a convenient point above the 
machine and fastened to the wall of the mill by 
holdfasts. The other end of the iron pipe was 
screwed to the machine by a screw or union joint. 
Another pipe, quarter inch in diameter, was screwed 
in the same manner to the machine, and also to a 
condensed water-pipe which was connected with a 
larger pipe fixed near the floor of the room, and used 
for carrying away condensed waste- water from the 
main steam engine. When the two screws or union 
joints — by means of which the said two pipes were 
attached to the machine — were unscrewed, the 
machine was completedly detached. The warping 
machine consists of a tin cylinder, in no way 
attached to the fabric of the building, but standing 
upon cushion wheels, which run upon two ridges 
or slight tramways of metal, about half an inch in 
diameter and 6yds. long, laid upon the floor of the 
mill, and held in position by means of small iron 
holdfasts, part of them driven into the stone floor 
between the flags, and others let into the flags and 
fastened by lead. The ridges or tramways stood 
about half an inch above the surface of the floor. 
Their only purpose was to guide the machine when 
in motion, and to enable it to run more smoothly. 
The motion given to this machine was from the 
shaft above by a strap. The loom machine was in 
no way affixed to the freehold, but is claimed by 
the defendants as being appurtenant to the Donis- 
thorpe sizing and drying n)achine in connection 
with which it was used. As a matter of convenience, 
the material was usually carried from one of these 
machines direct to the other, but there is no neces- 
sary connection between the two machines, and 
either of them would be available for the purpose 
of a wheel ; it is used without the other. The above 
sizing, and drying, warping, and loom machines 
w^ put in one lot the auctioneer and sold to- 
gether. I 


43. The beaming frame stood upon the floor by 
its own weight. It was not connected in any way 
with the fabric of the building, and could be at 
once lifted up and carried away, but for a leather 
band or belt which communicated motion to it from 
the shafting above. This belt was passed over a 
drum on the shafting, and also over a wheel of the 
machine, but the wheel being surrounded by the 
framework of the machine the belt could not be 
slipped off, as in the case of the generality of ma- 
chines, but must be cut or have some stitches taken 
out before the machine could be removed. 

44. In the yard of the said premises there was a 
double iron cistern, used for steaming cloth, in 
order to give it a lustre or gloss. This cistern was 
abouc 7h. deep, and sunk into a hole in the 
ground, made on purpose, about 3ft. deep. An 
iron steam pipe from the main steam pipe from 
the boilers was directed into it, and reached from 
the top to the bottom, about the middle, but was 
not in any way fastened to the cistern, and the pipe 
would have to be bent, or one length of the pipe 
would have to be unscrewed and detached in order 
to move the cistern. Without bending or detach- 
ing this pipe, and removing the soil around it, it 
would be impossible to remove the cistern. There 
is also an aperture in the bottom of the cistern, 
through which, when a valve attached to the cistern 
was opened, condensed water could pass into a pipe 
drain laid in the ground beneath the cistern. 

46. In the counting-house of the mill and pre- 
mises was a large desk, the ownership of which is 
also in question in this case. It is about 5ft. long, 
4ft. high, and 4ft. broad. This desk stood by 
its own weight. An iron gas pipe, connected by screw 
or union joints, with the main pipe laid underneath 
the soil in the yard, was brought into the counting- 
house through a hole in the wall. To this gas pipe 
a small lead pipe was soldered, and passed through 
a hole cut in the side of the desk, and was screwed 
to the under part of a socket, above which socket 
was an upright standard carrying the burner, and 
which socket was fixed by screws to the desk. 
When the gas pipe Avas unscrewed from the socket, 
and the lead pipe cut at its junction with the iron 
pipe, which was the only means of severing it, the 
desk was completely detached, and could be re- 
moved, but without severing the gas pipe it could 
not be removed. 

4G. There was also in the counting-house an iron 
safe. It was let into the brick wall, and surrounded 
with bricks and mortar. In the front was a wood 
moulding fastened by nails to pieces of wood driven 
into the wall. The safe could not be removed 
without pulling off the wood moulding and disturb- 
ing the brickwork. 

47. Condenser bobbins are used for winding the 
wool upon when in the partly manufactured state 
called slubbing. It is wound upon the bobbins 
when used in connection with machines called con- 
densers, which it is admitted are not fixtures. The 
bobbins are then taken to the mules before de- 
scribed, and the wool is wound off them by the 
mule, and spun into a coppin or bobbin, after which 
they (the condenser bobbins) are taken back empty 
to the condensers. These bobbins the defendants 
claim as appendages to the mules. 

48. There are also certain loose articles, consist- 
ing of fencings and clogs which are necessarily used 
with the hydraulic presses, and arc only of use in 
connection with such presses. They are, however, 
bought and sold separately from the presses. 

49. The counter shafting, the ownership of which 
is in question in this case, is placed in various posi- 
tions in the several rooms of the mill and premises, 
and consists of separate iron bars or shafts, whir:h 
are fixed at each end, as before described in para- 
graph 17, to sockets in iron hangers or bearers sue- 
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pended from the ceilings of the rooms, but so loosely 
that the shafts easily revolve in the socket on their 
own axes, but these shafts cannot be removed from 
their hangers or bearers without unscrewing and 
taking off the caps. Motion is communicated to 
the counter shafting from the main shafts, which 
run along the several chambers of the mill and pre- 
mises, as before described, by jtneans of hoUow 
wheels or drums on such main shafting or counter 
shafting respectively, over which leather belts or 
bands pass, and when made tight, these bands com- 
municate to the counter shafts the motion given to 
the main shafts. 

CO. Lastly, the straps or belts, the ownership 
whereof is ia question, are the leather bands before 
referred to as used to impart the motion of the 
main shafting to the counter shafting, and of both 
kinds of shafting to the machinery in the mill and 
premises. They are generally about six inches in 
breadth, and are commonly brought from the cur- 
riers, in undivided lengths, which are afterwards cut 
up by the owners of the machinery into the re- 
quired lengths, the several pieces being generally 
riveted together by metal rivets. The strap, before 
being put together, is passed over tlie drum on the 
shafting, and over a wheel of the machine to be set 
in motion, and, being drawn quite tight, the two 
ends are stitched, riveted, or laced together with 
leather, thread or tags, or metal rivets. The straps, 
when so joined, can be slipped off the drum of the 
shaft, from which they cannot be removed until 
they are cut or unloosened at the point of junction. 
They can be slipped off the wheel of all the 
machines in question in this case (except the beam- 
ing frame) at pleasure, when the machine and shafts 
are not in motion. 

The question for the opinion of the court was, 
whether, upon the facts above stated, the plaintiff 
became entitled to the said machine or articles, or 
any and which of them under or by virtue of the 
bill of sale dated tho 18th Jan. 1805, in the sixth 
paragraph mentioned, or whether the defendants 
are entitled to the possession of the said machines 
or articles, or any and which of them under or by 
virtue of the said deposit of title-deeds, and of the 
conveyance of the 25th Aug. 18G0, or cither of'them. 
If the court should be of opinion that the plaintiff 
is entitled to all the said articles or machines, then 
judgment is to be entered up for the plaintiff for 
the sum of 044/. Is. 4d. with costs of suit. If the 
court should bo of opinion that the plaintiff is 
entitled only to part of tho said articles or machines, 
then judgment is to be entered up for the plaintiff 
for a sum to be fixed by an arbitrator already agreed 
upon by the plaintiff and defendant as the value of 
the said articles and machines in respect of which 
judgment shall have been given for the plaintiff 
without costs. If the court should be of opinion 
that the plaintiff is not entitled to any of tho said 
articles or machines, then judgment of non pros, is 
to bo entered with costs. 

Mellish, Q, C. (with him McLeod) for the plaintiff. 
It is admitted on the part of the plaintiff that 
decided cases have established that there is no 
difference with reference to fixtures between a legal 
and an equitable mortgage, and, further that the 
mortgagee is entitled to all fixtures although they 
are tenant’s fixtures which, as between landlord 
and tenant the tenant would be entitled to remove. 
But it is contended that the articles in question in 
the present case, or most of them, come within the 
rule laid down in Hellawell v. Eastwood^ 6 Ex. 295, 
and are not fixtures but movable chattels. In that 
case it was held that machinery used for the pur- 
poses of manufacture, such as mules used for spin- 
ning cotton, though fixed by means of sc^ws^ some . 
into the wooden floors of a cotton null, and sqme < 


by being sunk into the stone flooring and secured 
by molten lead, were nevertheless distrainable for 
rent. “ Before the machines were so attached,” said 
Parke, B., “ they were mere chattels and undoubt- 
edly were distrainable chattels ; and the question 
is whether they lost that character by being attached 
to tho floor in tho manner described. . . . This is 
a question of fact depending on tho circumstances 
of each case, and principally on two considerations : 
first, the mode of annexation to the soil or fabric of 
the house, and the extent to which ic is united to 
them, M'hether it can easily bo removed, integr^, 
salve et commode, or not, without injury to itself or 
the fabric of the building ; secondly, on tho object 
and purpose of the annexation, whether it was for 
the permanent and substantial improvement of the 
dwelling — in the language of the civil law', perpetui 
usus^ causa, or in that of tho Year Book, pour un 
profit del inkeritauce {20 Hen. 7, c. 13) — or merely for 
a temporary purpose, or the more complete enjoy- 
ment and use of it as a chattel. Now, in consider- 
ing this case, we' cannot doubt that the macliiues 
never became a part of tho freehold. They w ere 
attached slightly so as to be capable of removal 
without the least injury to the fabric of tho build- 
ing or to themselves ; and the object and purpose of 
tho annexation was not to improve the inheritance, 
but merely to render the machines steadier and 
more capable of convenient use as chattels. They 
were never a part of tho freehold any more 
than a carpet would bo w’hich is attached to the 
floor by nails for the purpose of keeping it stretched 
out, or curtains, looking glasses, pictures, and other 
matters of an ornamental nature, which have been 
slightly attached to the walls of the dwelling as 
furniture, and which is probably the reason why 
they and similar articles have been held in different 
cases to bo reasonable. The machines would have 
passed to the executor : (Per Lord Lyndhurst, C. B., 
Trappes v. Harter, 2 C. & M. 177.) They would not 
have passed by a conveyance or demise of tho mill. 
They never ceased to have the character of movable 
chattels, and were, therefore, liable to the defen- 
dants’ distress.’’ These observations and this 
reasoning apply to most, if not all, the machines in 
the jiresent case. Both the mode of annexation and 
the object and purpose of annexation are in favour 
of these machines being regarded merely as movable 
chattels and not as fixtures. In Parsons v. Hind, 
14 \V. 11. 8G0, it w'as held that a hydraulic press 
fixed by means of bricks and mortar to the floor of 
a factory remained a chattel, and did not become 
part of the freehold. Blackburn, J. said, “ whether 
or no a thing remains a chattel or becomes a part of 
the freehold is often difficult to decide, turning as it 
does on a question of more or less. . . . There 

are generally three classes — first, those cases where 
a chattel still remains a chattel, being merely fixed 
for convenience, like the clock in court, which 
though firmly fixed, and though probably it could 
not be moved without disturbing the plaster, yet no 
one could doubt that it remains a chattel, and does 
not become a part of the freehold. Then there is 
another class, where chattels are fixed for the better 
enjoyment of the freehold, but subject to a right to 
remove them. These are what are generally called 
fixtures. Then there is a third class, where chattels 
are fixed to the freehold and cannot be removed. 

, . Hellawdl V. Eastwood gives the two guid- 

ing points to determine whether or no the 
article remains a mere chattel. Nevertheless 
the question must always be one of more or less,”^ 
and the learned judge cites the remarks of Williams, 
J. in Lancaster v. Eve, 3 C. B., N. S., 717, “ No doubt 
the maxim, ‘ Quicquid piantatur solo solo cecftV/ is well 
established; the only question is what is meant by 
it ? It is clear the mere putting a chattel into the 
soil by another cannot alter the ownership of the 
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chattel. To apply the maxim there must be such a 
fixing to the soil as reasonably to lead to the in- 
ference that it vras intended to bo incorporated 
•with the soil.” Climie v. Wood, L. Rep. 3 Ex. 
257 ; 20 L. T. Rep. N. S. 1012, no doubt con- 
flicts with IJellawell v. Eastwood, but it cannot 
be said to overrule the principles laid down in 
the latter case, nor does it profess to do so ; an 
those princijiles are recognised in Waterfall v. Peni- 
stone, G El. & BI. 87G, where a person who had mort- 
gaged the freehold of a mill with machinery thereon 
afterwards assigned to the defendant the equity of 
redemption, and certain machinery which had been 
fixed in the mill since the first mortgage, and after- 
•wards by indenture bargained and sold to the de- 
fendant machinery erected since the conveyance of 
the equity of redemption, subject to redemption on 
payment of a certain sum which was charged on the 
mill and machinery, the machinery in the lust- 
mentioned indenture being erected for the purpose 
of carrying on the manufactory in tlie mill, and for 
the more conveniently doing so, part of it Avas 
screwed, nailed, and otherwise fixed to the mill. 
On the bankruptcy of the mortgagor it was held that 
his assignees were entitled to the machinery, the 
machinery under the interpretation clause being per- 
sonal chattels, as the intention of the parties appeared 
to bo that the machinery should pass, separately 
from the realty, and so it had not become parcel of 
the freehold by annexation subsequent to the con- 
veyance of the equity of redemption. In Hellaicell 
V. Eastwood,'' said Erie, J., in delivering the judgment 
of the court, “ the question whether the trade ma- 
chinery there described, which was annexed to the 
soil, was liable to be distrained, was answered in 
the affirmative, on the ground thaS, if the purpose 
of the annexation was not the permanent improve- 
ment of the dwelling, but the more complete use 
temporarily of the machinery, it vras a chattel, and 
that the intention of the party in the annexation 
was material to be considered for deciding whether 
it became parcel of the realty. According to that 
decision, we hold this machinery to have been a 
personal chattel within the statute, notwithstanding 
the annexation to the soil.” It is submitted that 
the doctrine of IJellawell v. Eastwood remains unira- 
peached, and that it applies in favour of the plaintiff 
to almost all, if not all, of the machines here in 
question. 

Manisiy, Q. C. (with him Macrory^ for the defen- 
dants. — It has been long settled that articles of 
machinery fastened to a floor or wall merely for the 
purpose of steadying them, would, as between land- 
lord and tenant, pass to the tenant ; but as between 
heir-at-law and executor, or as between mortgagor 
and mortgagee, they go with the realty. All the 
machines in the present case are but accessory to the 
mill ; they, along with the building, constitute the 
mill, and as between mortgagor and mortgagee, 
they go with the mill. Hellawell v. Eastwood (uhi 
sup.) has been treated in subsequent cases as deciding 
merely that as between landlord and tenant such 
articles are chattels ; but not that they are so as 
between mortgagor and mortgagee. In Fisher v. 
Dixon, 12 Cl. & Fin. 312, it was held that where 
the absolute owner of land for the better purpose 
of using that land, created upon and affixed to the 
freehold certain machinery, in the absence of any 
disposition by him of the machinery, it would go to 
the heir as part of the real estate ; and that if the 
corpus of such machinery belongs to the heir, all 
that belongs to that machinery, though more or less 
capable of being detached from it, and more or 
less capable of being used in such detached state, 
must also be considered as belonging to the heir. 
'*The principle,” said Lord Cottenham, p. 328, 
** upon which a departure has been made from the 


old rule of law in favour of trade, appears to me 
to have no application to the present case. The 
individual who erected the machinery was the owner 
of the land and of the personal property which he 
erected and employed in carrying on the works ; he 
might have done what he liked with it ; he might 
have disposed of the land ; he might have disposed 
of the machinery ; he might have separated them 
again. It was, therefore, not at all necessary, in 
order to encourage him to erect those new works, 
which are supposed to be beneficial to the public, 
that any rule of that kind should be established, 
because he was master of his own land. It was 
quite unnecessary, therefore, to seek to establish any 
such rule in favour of trade as applicable here, 
the whole being under the control of the person 
who erected this machinery.” In Mather v. 
Fraser, 2 K. & J. 53G, it was held that all 
articles affixed to the freehold whether by screws, 
solder, or any other permanent means, or by being 
let into the soil, partook of the nature of the soil, 
and would have descended to the heir along with 
and as part of the soil itself. “ According fo the 
old rule of law,” said Wood, V.C., “ if that which 
would otherwise have been a chattel had been 
affixed to the soil, whether by nail, screw, or other- 
wise, it passed along with the soil to which it had 
been so fixed. In the relation of landlord and 
tenant, but in that relation alone, the rule of law 
was relaxed for the encouragement of trade, it being 
very early perceived that it would be injurious to 
trade if a tenant were told he must contrive to con- 
duct his trade with piping which need not be 
fixed in any way to the soil, or he would at once be 
held to have made a present of it to his landlord ; 
and accordingly, as between landlord and tenant, 
questions of some difficulty have arisen, whether in 
particular instances chattels pass with the freehold 
of the land. But here — and it was the case also, as 
Lord Cottenham observed, in Fisher v. Dixon — no 
such question can arise. Here the same parties 
were owners both of the fee and of the chattels 
in question. There was no landlord between 
whom and themselves the question could arise. 
Here, therefore, and in all other cases where 
the owner of the chattel is also the owner 
of the fee, the court can at once dismiss from 
its consideration the entire class of cases in which 
the rule of law has been relaxed in favour of trade, 
all such 5ases presuming the existence of the rela- 
tion of landlord and tenant.” And the Vice-Chan- 
cellor thus refers to the case of Hellawell v. East- 
wood (rtbi sup.), which is chiefly relied on by the 
plaintiff in the present case. Immediately after the 
words last cited he says, ** This consideration dis- 
poses of the decision — I do not say of the dictum 
— in Hellawell v. Eastwood. For the decision in that 
case there was abundant ground irrespective of the 
dictum. . . . That case, in common with the 
numerous other cases upon the question of distress, 
has no application to the present. And, in fact, 
the only point for which it was cited was the dictum 
of a learned judge, whose opinion is entitled to great 
weight, Mr. Baron Parke. . . . That remark, 
however, is a mere dictum, not necessary to account 
for the decision, for which there was abundant 
ground in the circumstances I have mentioned ; and 
I cannot but think that the numerous class of cases 
ending with that of Fisher v. Dixon, which does not 
appear tohave been cited in Hellawell r. East wood, could 
not have been present to the mind of the learned 
judge to whom thatdictum is attributed.” In Walms- 
ley V. Milne, 7 C. B., N. S., 115, it was held as be- 
tween a mortgagee and the assignees in bankruptcy 
of the mortgagor that a steam-engine and boiler, a 
hapreutter, a malt mill or corn crusher, and a pair of 
grinding stones erected for the more convenient use 
of the premises in the business of the mortgagor 



May 21, 1870.] 


THE LAW TIMES REPORTS.^yoi. xxil, n.s.— 393 


Q. B.] 

— 


LOMQBOTTOH V. BSSRT AKD AKOTHEn. 


[Q. B. 


as an innkeeper, brewer, and bath proprietor, and 
all capable of being removed without injury either 
to themselves or to the premises, did not pass to the 
assignees but remaiiied attached to the freehold. 
Crowder, J., in delivering the judgment of the 
court, referred to JBellatvell v. Easttvood^ and said, 
“Now, without expressing any opinion upon that 
case, it is sufficient on the present occasion to 
observe that, assuming it to be well decided, it is no 
authority for holding that the disputed articles in 
the case at bar are not fixtures forming part of the 
freehold ; for we are of opinion, as a matter of fact, 
that they were all firmly annexed to the freehold 
for the purpose of improving the inheritance, and 
not for any temporary purpose.” And he quotes 
the language of Lord Tentcrdcn in Doe d. Itobey v. 
Jilaisei/, 8 U. & C. 7G7 : “The mortgagor is not in 
the situation of tenant at all, or, at all events, 
he is not more than tenant at sufferance ; but 
in a peculiar character and liable to be treated 
as tenant or as trespasst'r, at the option of 
the mortgagee and Crowder, J. adds : “ All 
the cases, therefore, which show that, where a 
tenant for years has put up trade fixtures, he may 
remove them before his tenancy expires, have no 
application to the case at bar.” In Doi/d v. Shorrock, 
L. Rep. 5 Eq. 72 ; 17 L. T. Rep. N. S. 197, 
it w'as held that looms put up by the lessee 
of a cotton mill for his convenience during 
the existence of his term, and fastened to the 
floor by nails driven through the loom feet into 
wooden plugs fitted into the floor, are, though easily 
movable, without injury to the freehold, fixtures, 
which will pass under an assignment of “ the mill, 
fixed machinery, and hereditaments, with all looms 
and other 'machinery, fixed or movable,” without 
the necessity of registering the assignment as an 
assignment of chattels under the Bills of Sales Act 
(17 & 18 Viet. c. 30). “ On the best consideration 
I can give to this case,” said Wood, V.C., “ having 
looked into the various authorities referred to, I can 
come to no other conclusion than that the principle 
enunciated in Ex parte Barclay, 5 l)e G. M. &, G. 
403, is the right one. That principle seems 
to be that if the tenant has affixed to the free- 
hold, during his tenancy, articles in such a 
manner as to make it appear that during the term 
they are not to be removed, and that he regards 
them as attached to the property, according to his 
interest in the property, then on any dealing by 
him with the property to which these articles are 
affixed, the court would presume that he meant to 
deal with the property as it stood, with all these 
things so attached, and to pass the property in its 
then condition.” He adds, “ The looms, no doubt, 
might bo transported to another part of the build- 
ing, and in that respect the case may be compared 
to a man dealing with a grate or cupboard. He 
thinks the cupboard would be in a more conve- 
nient situation if removed to another part of the 
building. Of course he can take down his cupboard 
and screw it up in another part. Having done so, 
it is to be supposed that the cupboard continues 
where it is placed during the remainder of the terra 
as a fixture.” The looms in that case were exactly 
like the willeys in the present case. In Place v. Fagg^ 

4 Man. & Ry. 277, it was held that by a mort 
gage of a mill, the stones, tackling, and implements 
necessary for the working of the mill passed to 
the mortgagee. (The notes to Ehcea y. Jl/crwe, 

2 Sm. L. CJ. were also referred to.) Of fixtures 
those most favoured are tenants' as against the land- 
lord, those least favoured are as between executors 
and the heir, and on a similar footing the courts 
treat fixtures as between vendor and vendee, mort- 
gagor, and mortgagee. 

Waterfall v. Penistone, 6 El. & Bl. SWj 

Wahnsley v. Milne, 7 C. B., N. 8., 116 j 


Keg. The Inhabitants of Lee, 13 L. T. Rep. N. S. 

704, 

were referred to. In Haley v. Hammersleu, 30 
L. J. 771, Ch. ; 4 L. T. Rep. N. S. 2G9, where 
the mortgage of the mill was stated to include 
“all those the steam engine or steam engines, 
boilers, steam pipes, main shafting, mill gear- 
ing, millwrights’ work, and other machinery 
and fixtures whatsoever then erected or set up, or 
standing or being, or which should at any time 
thereafter bo erected or set up, or stand or be in or 
upon the said lands, mill, and premises, or any part 
thereof,” it was held (reversing the decision of the 
Master of the Rolls, who confined these words to 
the machinery necessary to give motive power to 
the mill), that all the machinery and fixtures used 
in the manufacturing of silk within the mill were 
included. 


Parsons v. Him}, 14 W. R. 860 ; 

Ackroyd v. MUchdl, 3 L. T. Rop. N. 8. 23G. 
were also referred to. 


UPLeod in reply. — If all the machinery claimed 
on the part of the plaintiff were removed, the mill 
would not lose its character of a mill, though it 
would no longer be a mill for the specific purpose 
of making cloth. It would be in a position to be 
fitted up as a mill for any other purpose. In Walm^ 
shy v. Milne (ubi svp.) the lower grinding stone was 
boxed on to the floor of part of the premises by 
means of a frame screw'ed thereto, and the steam 
engines and other articles (except the boiler) were 
fastened by means of bolts and nuts to the walls or 
the floors. In Beg. v. The Inhabitants of Lee (ubi 
Slip.), Blackburn, J. (p. 708) states the rule to be 
“ that where the things are attached to the pre- 
mises so as to be part of the premises, although 
they are removable afterwards, still they are 
part of the premises, although there may be a 
right to remove them. But if things or chattels be 
merely fixed to the premises, and so fastened to the 
premises as to bo still chattels, but fixed and 
steadied for the purposes of use there, they remain 
chattels altogether, so that they would not be part, 
of the premises at all ; they would never cease — to 
use the phrase in the c.ase of Hellawelt v. Eastwood— 
to have the character of movable chattels, although 
fixed for the purpose of the enjoyment of them, 
still they remain movable chattels ” — a rule which 
covers those things claimed by the plaintiff. 

Cur, adp, vuU, 

Dec. 13, 18G9. — The judgment of the Court 
(Lush, Ilannen, and Hayes, JJ., prepared by' the 
late Hayes, J.), was now delivered as follows by 
Hanne.v, j. — TJjc question in this case is, whe- 
ther the plaintiff became entitled to the machines 
and articles enumerated in the list contained in 
sect. 18 of the special case under his bill of sale of 
the 18th Jan. 18G5, or whether they passed to the 
defendants as fixtures annexed to the freehold, 
under the equitable mortgage (w'hich was prior to 
the plaintiff’s bill of sale), and the subsequent con- 
veyance of the 25th Aug. 1806; and our opinion is 
in favour of the defendants as to all the articles 
that were really affixed to the premises comprising 
nearly the whole of the enumerated articles, except 
a few that appear to be merely movable goods. 
Kershaw, under whom both parties claim, was 
owner as well as occupier of the mill and pre- 
mises, He built the pi'incipal mill and fitted 
it with engines and machinery as well as 
shafting and pipes for the purpose of sup- 
plying and communicating steam power and gas 
throughout the building, and he also supplied and 
affixed all the machinery and articles necessary for 
adapting the mill for the business of a woollen 
manufacturer, which he carried on there. The title 
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to the former machinery is admitted to bo in the 
defendants, and it is only in regard to the latter 
to which the enumerated articles belong, that any 
question is raised. It is stated in the case that in 
the district where mills are occupied by tenants, the 
landlord owns the former class of machinery as 
well as the mills and premises, but that it is common 
for the tenant to supply the latter class, which in 
that case remains his property. But we con- 
sider the statement as altogether immaterial and 
irrelevant to the present case, which is not that of 
a tenant annexing fixtures on the property of 
another, but of an owner annexing them on his own 
property. The entire inapplicability of the pecu- 
liar law of fixtures between landlord and tenant to 
such a case was long since very clearly pointed out 
by Lord Cottenham, in the well known case of 
Fisher v. Dixon, 12 Cl. and Fin. 328. The precise 
question here is what are the rights of a mortgagee 
in the case of fixtures annexed to the freehold by 
the mortgagor. In the present case the mortgage 
was an equitable one, but no point or distinction 
was made on this ground ; and it was admitted that 
the plaintiff, at the time of his bill of sale, had 
notice of the defendant’s mortgage, and the case 
was argued on the same footing as if a mortgage 
had been executed before the bill of sale. Now, it 
appeared to us to be well settled by a series of 
decisions both at law and in equity, that in 
the case of such an annexation by the freeholder 
of machinery or other fixtures, the things so 
annexed will i)ass to a mortgagee with the freehold, 
and that this applies equally to articles which, as 
between landlord and tenant, would be considered 
as trade fixtures. As to any other articles which 
are really in the nature of fixtures, see Mather v. 
Fraser, 2 K. & J. u3G ; 25 L. J. 97, Ch. ; Wa/nisle^ 
v. Milne, 7 Q. B. 115 ; 29 L. J. 97, C. P. ; and the 
earlier cases in bankruptcy and Chancery cited in 
the judgment of the late case of Cu/lwick v. Swmdelf, 
L. Rep. 3 Eq. 2+9, and especially thejease of Climie v. 
Wood (ubi sup.), affirmed in error L. Rep. 4 Ex. 328, 
But on the part of the plaintiff it was strongly 
contended on the authority of HeUaivell v. East- 
toood, G Ex. 290, that the machines and articles 
now in dispute, that looking to the nature of 
the articles, the mode of annexation, and tlic 
object and purpose of annexation, they were 
not in truth fixtures at all, but remained mere 
movable goods and chattels which would be liable 
to distress, as the machines called cotton mills were 
held to be in that case. The grounds of decision 
given by the court in that case being that the annex- 
ation there was so slight as to admit of removal of 
the machines without injury to the building or them- 
selves, and the object and purpose of annexation 
being not to improve the inheritance but to render 
the machines steady and more capable of convenient 
use as chattels. In that case the mules were affixed 
in the same manner, as many of the machines in the 
present case. But it is observable that this case was 
lecided before any of the cases to which we have 
•referred and was cited in all or most of them, 
but not followed in any. On the contrary, 
it was distinguished in Mather v. Fraser, by the 
present Lord Chancellor (then Vice-Chancellor), 
who observed that it was a case between landlord 
and tenant, and was altogether inapplicable to the 
question whether machines fixed by an owner of 
the soil passed to a mortgagee of the free- 
hold. In that case, machinery fixed in the same 
manner as the machine in Hellaxoell v. Eastwood 
was considered to juiss to a mortgagee as fix- 
tures and so also in Walmaley v. Milne the fact that 
the machinery there was so fastened as to admit of 
severance without injury to the building or the 
things fixed was disregarded by the court, as was 
also, in Climie v. Wood^ the special additional fact 


found by the jury that the object of annexation was 
for the more convenient use of the things 
fixed, and not to improve the inheritance. In 
the present case the machines in question was 
nearly all firmly fixed to the building, in 
what the Vice-Chancellor in Mather v. Fraser calls 
a quasi-permanent manner, viz., by screws and 
bolts, or soldered with lead; in some cases they 
were affixed to the floor, in some both to floor and 
roof, and in others to the side walls. This fixing 
was clearly necessary, for they could not otherwise 
be effectually used, and for the same reason the fixing 
obviously was not occasional, but permanent. It ia 
no doubt said in this case that the object of fixing 
was to insure steadiness, and keep the machines in 
their places when worked ; but the same thing 
could probably be said of most trade fixtures, from 
a steam-engine downwards ; aud if the effect of this 
fixing is to cause the whole set of machines to be 
effectually used in the manufacture of wool and 
cloth, it seems very difficult to avoid coming 
to the conclusion that a necessary consequence 
is to cause the mill to be put to a more 
profitable use as a wool mill than it otherwise 
would be. It is also equally difficult to con- 
ceive that a machine which at all times requires 
to be firmly fixed to the freehold for the purpose 
of being worked, could truly be said to lose its 
character as a movable chattel. We therefore 
think that the case of Ilellawell v. Eastwood was well 
distinguished from cases like the present in Mather 
V. Fraser, and that all the fixed articles in this case 
were such articles in the nature of trade fixtures as 
were considered by the court of error in C/imie v. 
Wood in regard to the machinery there in dispute, 
and that they passed here to the defendants under 
their mortgage and subsequent conveyance. The 
articles which we consider to be merely movables 
are the washer or washing machino described in 
paragraph 30, the press plates and papers mentioned 
in paragraph 3C, the loom machine mentioned in 
paragraph 42, the beaming frame mentioned in 
paragraph 43, the desk in the counting-house para- 
graph 45, the con lenser bobbins paragraph 47, and 
the fencings and clogs paragraph 48. 

Judgment for the defendants. 

Attorneys for plaintiff.s, Johnson and Weatheralls, 
agents for Rawson, George, and Wade, Bradford. 

Attorney for defendants, Brooke, agent for Ten^ 
nant and liagner, Dewsbury. 


©quite ©ouil0* 

% 

COURT OF APPEAL IN CHANCERY. 

Reported by T, Bhooksuank and E. Stbwart Roche, Esqrs.. 

BarristerM-at- Law 

Saturday Feb. 19. 

(Before Lord Justice Gipeard.) 

The Land Credit Company op Ireland 
V. Lord Fermoy. 

Ex parte Munster. 

Practice — Service of decree — Writ of fi. fa. — Motion 
to discharge on ground of non-service of dexree — Con- 
solidated GeneraJ. Orders, 23, rule 10 ; 29, rule 6. 

By the decree in a suit, the defendants were declared to 
be jointly and severally liable to repay to the plaintiffs 
a sum of money, ana they were ordered to pay the 
sane accordingly, with intex'est from the date of the 
decree, and the taxed costs of the suit, on or before a 
day named. 

More than a month after the decree had hem passed and 
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entered, the plaintiffs issued a writ of Ji, fa. against 
one of the defendants, upon whom the decree had not 
been served: 

Held (affirming a decision of the Master of the Rolls'), 
that the writ of Ji. fa. was regularb/ issued, though 
there had been no service of the decree on the defen- 
dant. 

JBut even though the month from the time when the 
decree was dulg passed and entered has elapsed, a 
fi. fa. could not be issued, if the time fixed by the 
decree for payment had not atrived. 

This was an appeal bj' Mr. Munster, one of the 
defendants to this suit, from an order made by the 
Master of the Rolls, refusing an ai)plication*on the 
part of Mr. Munster to set aside, as irregularly ob- 
tained, a writ of Ji. Ja. which the plaintiffs had 
issued against him to enforce payment of a sum of 
.3731)/., winch, by the decree in the cause, he and the 
Other defendants were ordered to pay on or before 
the 30th June ISOO, with interest from the date of 
the decree, and the costs of the suit when taxed. 
The decree was made on the 24th March 1860, and 
passed and entered on the 10th May 1800, but it 
was never served on Mr. Munster. On the 24th 
Nov. 1800, tlic plaintiffs issued a writ of fi. fa. 
against Mr. Munster, for the sum of 3730/., with in- 
terest from the date of the decree, and also for the 
sum of .')80/., the amount at which the costs of the 
suit had been taxed. 

TJie hearing of the application before the Master 
of the Rolls is reported 21 L. T. Rep. N. S. 574. 

Jesscl, Q. C., and Hemming, for the appellant, 
argued that, according to the old practice of the 
court, in order to compel the payment of money 
which by the decree a defendant was ordered to pay, 
it was necessary not only to serve the decree on the 
defendant, but to make a demand for payment. The 
17th order of the 3()th March 1850, which had now 
become the 1st rule of the 29th Consolidated General 
Order, was simply intended to do away with the 
necessity of making a demand for payment, but was 
not intended to alter the practiee in any other way. 
The 1st rule of Order 29 provides that any person 
directed by any decree or order to pay any money 
to another shall be bound to obey such decree or 
order upon being duly served with the same, 
without demand, and that rule governs all the 
other rules of Order 29, among which is rule (», re- 
lating to the writ of fi. fa. Rule G provides that 
every person to whom any sum of money shall have 
been directed to bo paid, shall, after the lapse of 
one month from the time when the decree or order 
for payment was duly passed and entered, be en- 
titled to sue out one or more writs oifi. fa., &c. All 
the other provisions of Order 29, as to the enforc- 
ing obedience to a decree, proceeded on the assump- 
tion that there had been default made in obeying it, 
and there could be no default till the decree had 
been served. Moreover rule G could not bo read 
literally, for, if so, the writ of fi. fa. might be 
issued a mouth after the passing and entering of the 
decree, even in a case where the term fixed by 
the decree for payment had not arrived. That con- 
struction of rule 6, though ab.surd, was at one time 
adopted in the Record and Writ Clerks’ Office. The 
practice of the court requires service of a decree or 
order as a preliminary to enforcing process of con- i 
tempt in all cases except that of an order for an in- ■ 
junction, in which case it is sufficient that the party j 
enjoined has knowledge in any way of the order. If, i 
however, the practice at law is to be followed, then I 
it should be followed altogether, and at law it would 
be necessary that the writ of fi. fa, should be issued 
against all the defendants, even though k was exe- ; 
cuted against one only. On this ground also, there- j 


fore, the writ was irregular in the present case, and 
ought to be discharged. They cited 
Adkins v. Bliss, 2 Bo G. & J. 28G ; 

Order 23, rule 10 ; 

Order 29, rules 1 and 0 j 
Order 30, rule 4. 

Sir R. Baggallay, Q. C. and Shehheare, who ap- 
peared for the plaintiffs, were not called upon. 

Lord Justice Gipfard thought that there was no 
difficulty in the case. The meaning of the General 
Orders was quite plain, and it was the constant 
practice of the court to enforce orders against one 
of several defendants. Rule 10 of Order 23 had no 
reference to the issuing a writ of Ji. fa. Then, by 
Order 29, express provision was made by rules 4 and 
5 that in certain specified cases, viz., the enforcing 
obedience to a decree by means of a sequestration, 
or by the serjeant-at-arms, or a writ of a8.sistance, 
the decree must be served before process could issue 
to enforce obedience to it. All these proceedings 
were founded upon the old process of contempt, and 
in all those cases the order required service of the 
decree as a necessary preliminary step. But the 
Gth rule of Order 29, which related to the issuing of 
the writ of Ji. fa., said not a word about service of 
the decree. If it had been intended to require ser- 
vice of the decree as a preliminary, one would have 
expected to have found it mentioned in the rule. 
But the terms of the rule were unqualified. There 
was no difficulty in construing the 29th order. It 
was not intended that the Ist rule should override 
all the subsequent ones. No provision was made in 
the Gth rule for service of the decree before a. writ of 
fi.fa. could be issued, because it was not intended 
that in that case service should be required as a 
necessary preliminary. But of course it was not 
supposed that the Gth rule would be construed 
otherwise than in accordance with common sense, 
or that the limit of one month w'as to apply when 
it would be inconsistent with the time fixed by the 
particular decree for payment. The ax^peal must bo 
accordingly dismissed. 

Solicitors for the appellant. Ward, Mills, and 
Witham. 

Solicitor for the i)laintiffs, Henry Cover. 


Friday, March 4. 

Re The International Contract Company 
(Limited) ; 

G. H. Levita’s Case. 

Company — Winding-up — Contributory — Application 
for shares — Allotment notice — Agent— Authority to 
accept notice of allotment. 

Tj. applied for shares in a company in the ordinary way. 
The shares ivere alloted to him, and his name was 
entered upon the company's register of shareholders as 
the holder of them. No notice of allotment was, how- 
ever, given to him by the company, and then never 
treated him as a shareholder. The notice of allotment 
was given to M., at whose request L. had signed the 
letter of application for the shares, and dividends 
which became due upon the shares were carried by the 
company to the credit of M. By the evidence of L, 
it appeared that he was not aware till after the com- 
mencement of the winding-up of the company that his 
name had been entered on the company's^ register, and 
also that he was told by M., when he signed the letter 
of application, that his doing so was a mere matter of 
form, and that he would not be troubled any more in 
the matter : 

Held (affirming the decision of Stuart, V.O.), that L» 
must be placed on the list of contributories of Ike 
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compatij/y he having constituted L. his agent in every 

rexjteci with regard to the shares. 

This was an appeal by Mr. G. H. Lovita, of 
Antwerp, from a decision of Stuart, V. C., fixing 
him on the list of contributories of this company in 
respect of 350 shares. 

On the 4th June 18C4 Mr. Levita signed a letter 
of application for the shares, as follows ; 

To the Directors of the International Contract Company 

(Limitoil) . 

Gentlenion,~Having paid to your bankers the sum of 
3501., being a de]X>sit of 11. per share on 350 shares in the 
above company', I hereby request that yon will allot me that 
number, and I agree to accept such shares, or any less 
number that you may allot me ; and I agree to pay the de- 
posit on allotment, and to sign the articles of association of 
the company when required, and I authorise you to insert 
my name on the register of members for the number of 
shares allotted to me. 

These 350 shares were afterwards registered in 
the name of Mr. Levita, but no notice of allotment 
was given to him. It appeared, however, that Mr. 
Levita had applied for the shares at the instance of 


[ notices which I have received from the official liquidator in 
the course of the winding-up of the said company. 

Notwithstanding this the Vice-Chancellor held 
that Mr. Levita was liable as a contributory in 
respect of the 360 shares, and from the decision 
he appealed. 

Greeene, Q.C., and Eigbg, on behalf of the appel- 
lant, contended that he never became a shareholder 
in the company, because no notice of allotment of the 
shares was given to him. McHenry was not made 
his agent to receive notice of the allotment, but 
only to make the application. They cited 

Re the Universal Banking Oorporation, Green’s 
case, 17 L. T. Rep. N. S. 3^ ; L. Rep. 3 Ch. 
/.pp. 40 ; 

Re The Peruvian Rad way Company, Crawley's 
case, and A. Robinson’s case, 20 L. T. Rep. 
N. S. 96 ; L. Rep. 4 Ch. App. 322 ; 

Wallis’ case, L. Rep. 4 Ch. App. 325. 

Hardy, Q. C., and J.'Napier Higgins appeared on 
behalf of the offleiai liquidator, but were not called 


a Mr. McHenry, and that the certificates of the 
shares were handed bj' tlie company to a person who 
signed the initials “C. C.,” in the books of the 
company. Certificates of other shares belonging to 
McHenrj”, appeared to have been handed by the 
company to a person udio signed the same initials, 
and he was believed to have been a clerk in the 
employ of McHenry. The books of the company 
showed that the dividends which acetned due on 
the 350 shares in question had been carried by the 
company to the credit of McHenry. The circum- 
stances under which Levita applied originally for 
the shares were detailed by him in an affidavit 
which he made as follows : 

In the mo)itli of June 1864, I received a letter from Mr. 
James McHenry, inclosing three printed forms of letters 
of application for sbave.s in the above company, and request- 
ing that I would sign one of tlicin for JJ.^0 shares, and get 
my friends A. Van Bombeyer and H. Schopeler to sign 
the two others for 250 shares each, and I was informed by 
the said Mr. McHenry that it was a mere matter of form, 
and that neither I nor my said friends would be troubled 
any more in tbe said matter. I had known the said Mr. 
McHenry for some time previous thereto, and believed him 
to be a person of great re.spoct ability, and having confidence 
in his representations, I acceded to bis request by signing 
the said first-mentiuned letter, and getting my said friemls 
also to sign the other two letters, and on the 4th June 1861, 
I transmitted them to the said Mr. McHenry. I never re- 
ceived any letter or notice of allotment of shares in the 
said company either before or after my returning tbe said 
letters, or any reply whatever from the said company to 
the said letter of the 4th June 1864, nor did I ever receive 
any scrip or other certificates for shares in the said com- 
pany ; nor did I ever pay anything as a deposit in applying 
for the shares mentioned in the said letter of the 4ui June 
1864, or any shares whatever in the said company. I never 
authorised any person or persons to accept any shares of 
the said company on my behalf, or to apply for or accept 
any scrip or share certificate for any shares whatever in 
the said comx'any or on my Ijebalf, or to give a receipt 
or receipts for the same. I never received any notice 
of a call, or paid any call on the said shares, or any 8baro.s 
whatever in the said company, or received any notice of a 
dividend or dividends in res|iect thereof, nor have I received 
any dividend or dividends, nor did I ever authorise any 
person or ])ersons to i>ay any deix>6it or call, or receive any 
oividend or dividends on my behalf in respect of tbe said i 
|diax<M, or miy shares whatever in the said company, save ; 
that I siraed and sent to Mr. McHenry the said letter of 
the 4th June 1864. I have never done, said, or written any- 
thing with reference to becoming a shareholder in the said 
company, nor have 1 authorised or ratified or recognised 
anything which may have been done by the said Mr. 
McHenry, or any other person, in my name or on my behalf 
with reference to the said company or the affairs thereof, 
nor have I ever received any notice whatever from the said 
comi>any until I received a notice in the month of June 
1867 from the official liquidator after the commencement of 
the winding-np of the said company. Until I received the 
aforesaid notice from the said official liquidator after the com- 
mencement of the winding-up I did not know and hod no rea- 
son to believe that any sh^s in the said comimny whatever 
had been allotted to me, either in pursuance of the afore- 
said letter of the 4th June 1864; or otherwise, and I do not 
now know when the shares alleged to have been allotted to 
me were so allotted. If, in fact, they ev«r were allotted to 
me, which I have no reason to believe, ezcc!]^ from the 


upon. 

Lord Justice Giffard said that this case was 
entirely different from liolinson’s case. Mr. Levita 
could not be taken to have signed the letter of appli- 
cation for the shares with any other intention than 
that it should be made use of, and his o>vn evidence 
I showed that when he had done so be sent the letter 
of application to Mr. McHenry to make what use 
he pleased of it, trusting to him for an indemnity 
against any consequences which might result from 
the application. To his Lordship’s mind it was clear 
that Mr. Levita constituted McHenry bis agent in 
every respect with regard to the shares, and left 
him to do as he pleased in the matter. Mr. 
Levita must, therefore, be taken to have been the 
owner of the shares, and must be placed on the list 
of contributories in respect of them. The appeal 
must be dismissed with costs. 

Solicitors for Mr. Levita, J. C. Cole. 

Solicitors for tlie official liquidator, Lewis, Munns, 
Nunn, and Longden. 

ROLLS COURT. 

fieporied by Hknbt Prat, Esq., Bumster-at-Law. 

Feb. 8 and Matxh 9. 

Alexander v. Mills. 

Power for trustees to sell at request of tenant Jor life 
— Alienation by tenant for life— Subsequent exer- 
cise of power — Fraud on power — Specific perform- 
ance. 

By a marriage settlement made in 1850, certain rea 
estate was conveyed to trustees to the use of H. 
for life, with remainder to certain uses in favour 
oj his children, and with an ultimate limitation in 
default of issue to H. in fee. The settlement con- 
tained a potoer for the trustee^, during his life at 
and by his request in writing to sell the property. 

In 1862 Jl. conveyed the property to A. to hold the 
same for the life of 11., and for and during every 
other estate and interest which H. then had or 
could dispose of. 

In 1868 the trustees of the settlement, purporting to 
exercise the power of sale contained in the settlement, 
at the request and by the direction of H., conveyed 
the property to A. in Jee. 

A. afterwards sold the property by auction to M. who 
declined to complete on the ground that the convey- 
ance by the trustees was not a valid exercise of the 
power. 

On a hill by A, to enforce specific performance of the 
contract : 
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Heldf iliaty H. having conveyed away all his interest 
in the property, the trustees could not at his request 
and by his direction exercise the power of sale, and 
consequently that M. could not he cotnpelled to 
accept the title. 

Bill accordingly dismissed with costs. 

This was a vendor’s suit for specific performance. 
By an indenture dated the 10th June 1850, and 
made between the Reverend William Henry Hicks 
of the first part, Charles Bailey and Charlotte Louisa 
Bailey spinster, his eldest daughter, of the second 
part, and Isaac Moreton Wood, Henry Albert Good- 
win and Charles Edward Roweliffe of the third j 
part (being a settlement made in consideration of the ' 
marriage then intended and shortly afterwards 
sole'iunised between the said William Henry Hicks 
and Charlotte Louisa Bailey), the manor or lordship 
of Watton Hall, in Watton, in the county of Norfolk, 
and certain other real estate therein particularly de- 
scribed were conveyed to the said Wood, Goodwin, 
and Roweliffe, their heirs and assigns : to the use 
(after the solemnisation of the said then intended 
marriage) of the said William Henry Hicks, and his 
assignees during his life, without impeachment of 
waste, with remainder (subject to certain powers 
for raising money and jointuring, appointment, &c., 
and to all terms of years, and estates to be created 
by the exercise of the said powers) to certain uses 
in favour of the child or children and other issue 


plaintiff of the fourth part, for the considerations 
thereinafter expressed, the parties thereto of the 
first part in exercise and execution of the power or 
authority in that behalf, vested in them as trustees 
of the said indenture of settlement of the 19th June 
1850, and at the request and by the direction of 
the said William Henry Hicks absolutely revoked 
the uses, trusts, and powers in the said indenture 
of settlement declared and contained of the here- 
ditaments and premises thereinafter descried and 
thereby appointed and conveyed or intended so to 
be so far as such powers v'ere not necessary to 
effectuate and complete the assurance intended to 
be thereby made. And in consideration of the 
sum of 5000/. to the said G. Goldney and T. A. 
Fellowes, paid by the plaintiff at the request and 
by the direction of the trustees, and in considera- 
tion of the sum of 14,000/. to the trustees, at the 
same time paid by the plaintiff, the trustees, by 
force and virtue, and in exercise and execution of 
the aforesaid power or authority in that behalf, 
given to or vested in them as such trustees as 
aforesaid, and at the like request and by the like 
direction of the said William Henry Hicks, thereby 
absolutely and irrevocably declared and appointed 
that all and singular the premises thereinafter 
mentioned, &c., with their appurtenances, should 
thenceforth go, continue, and be to the use therein- 
after expressed and declared of and concerning. 
And for the considerations aforesaid the trustees 


of the said William Henry Hicks whether by his 
then intended or by any future wife with an ulti- 
mate limitation, in default of such issue to the use of 
the said William Henry Hicks, his heirs and assigns. 
And by the indenture of settlement it was agreed 
and declared that it should be lawful for the trustees 
and the survivors and survivor of them their and his 
heirs and assigns at any time after the said intended 
marriage during the life of the said William Henry 
Hicks, at and by his request and direction in writing, 
to dispose of either by way of absolute sale or in ex- 
change, all or any part or parts of the manor, &c., 
and other hereditaments thereby conveyed and the 
inheritance thereof, in fee simple to any person or 
persons whomsoever for such price, &c., as to them 
should seem reasonable, and for the purpose of 
effecting any such sale, &c., absolutely to revoke all 
and singular the uses, trusts, and powers thereinbefore 
contained of the hereditaments so to be sold, &c. 

By an indenture dated the 29th Oct. 1862, and 
made between Hicks of the one part, and the plain- 
tiff of the other part, for the consideration therein 
mentioned, Hicks granted, conveyed, and in order 
to extinguish the powers of jointuring and appoint- 
ment reserved or given to him by the settlement, 
released and quitted claim unto the plaintiff, his 
heirs and assigns, the said manor and other heredi- 
taments comprised in the settlement, to hold the 
same freed and discharged from the said powers of 
jointuring and appointment, but subject to certain* 
sums amounting together to 5000/. charged by 
Hicks on the premises and the interest thereon, 
and subject to certain terms of 5000 years and 
8000 years and to certain sums thereby secured 
unto and to the use of the plaintiff, his heirs and 
assigns, for the life of Hicks, and further for and 
during every other estate and interest which llicks 
then had or could dispose of by this'indenture both 
at law and in equity, and whetner present or future, 
vested, executory, contingent, or otherwise howso- 
ever. 

By an ‘indenture dated the 27th March 1868, and 
made between G. Goldney, G. P. Goldney, and 
C. W. Roberts (the then trustees of the settlement) 
of the first part, Hicks of the second part, G. 
Goldney and T. A. Fellowes (in whom the terms of 
5000 years and 3000 years, and the suns thereby 
secured were vested) of the third part, and the 


at the like request, and by the like direction of the 
said William Henry Hicks, and according to their 
estate and interest, if any, in the premises thereby 
granted and conveyed, and the said G. Goldney and 
T. A. Fellowes, for the purpose of merging and ex- 
tinguishing the said several terms of 5000 years 
and 3000 years surrendered and released, and the 
said William Henry Hicks granted and conveyed 
unto and to the plaintiff, his heirs, and assigns, all 
and singular the said manor, &c., and other heredita- 
ments comprised in the said indenture of settlement 
of the 19th June 1850, with the appurtenances to 
hold the same unto and to the use of the plaintiff, 
his heirs, and assigns, for ever freed and absolutely 
discharged from the said mortgage securities so 
vested in the said G. Goldney and T. A. Fellowes 
as aforesaid, &c. 

In May 1869 the plaintiff put up the property for 
sale by auction, and it was purchased by the defen- 
dant at the price of 21,00 /., of which 2100/. was 
paid by way of deposit, an 1 the defendant’s agent 
signed an agreement to complete the purchase in 
accordance with the conditions of sale. 

On examining the title the defendant refused to 
complete on the ground that as Hicks, the tenant 
for life, had conveyed away absolutely all his estate 
and interest in the property by the indenture of the 
29th Oct. 1862, his i>ower of directing or consenting 
to a sale had determined, and tlie indenture of the 
27th March 1868 was not a valid exercise of the 
power. 

Thereupon the plaintiff filed the present bill 
praying that the defendant might be decreed speci- 
fically to perform his contract of the 13th May 1869. 


Jessel, Q. C. and Wideens, for the plaintiff, sub- 
mitted that the defendant’s objection to the title 
could not be sustained. They cited 

Long V. Rankin, Sug. on Powers, app. No. 2 ; 
Walmesley v. Buttei worth, Cooto on Mortgag9, 
698 ; 

Tyrrell v. Marsh, 3 Bing. 31 ; 10 Moo. 305 j 
Davies v. Busli, M'Cloll. & Yo. 58 ; 

Warhurton v. Farn, 16 Sim. 625 ; 

Holdsworth v. Qoose, 4 L. T. Rep. N. S. 196 ; 29 
Beav. Ill ; ^ ™ 

Eisdell V. Hammersley, 6 L. T. Rep. N. S. 706 ; 31 
Beav. 255 j 



898-Voi. XXII., T<i.H.^BEPOBTS. THE LAW TBIES. 


[May 21, 1870. 


Rolls.] Alexander v. Mills. [Rolls. 


Htyivwrd v. Dxicane, Turn. & Russ. 81 ; 

Simpson r.Bathv/rst, W. Notes, 31 Deo. 1860. 

Joshua Williamsy Q.C., and RodweU for the 
defendant, contended that there was no case in 
which it had been held that, after the tenant for life 
had completely alienated his interest in the pro- 
perty, the power for the trustees to sell at the 
request of the tenant for life could bo exercised, 
while there was a clear opinion of Lord St. 
Leonards’ to the contrary ; in his work on Powers 
(8th edit.) p. 70, he says “ an absolute conveyance 
upon a sale would, it is apprehended, prevent the 
power frojn being exercised, from the very nature of 
the power independently of any technical question, 
for lowers of sale and exchange are manifestly 
given to tlie tenant for life in consequence of the 
character which he fills.” The cases cited on behalf 
of the plaintiff were quite different from the present 
case ; in Long v. Rankin there was a conveyance of 
the life estate to secure an annuity ; that did not 
defeat the life estate, but merely created a charge 
upon it. Iloldsivorth v. Goose, Risdell v. Ilammersley, 
and Simpson v. Bathurst were cases in which the life 
estate was alienated by bankruptcy ; that was an alie- 
nation by operation of law, and was quite different 
from a voluntary alienation such as had taken place 
in the present case. The conveyance by the 
trustees was a clear fraud on the power ; true it 
was that the trustees might sell to the tenant for 
life, for in that event they could exercise their dis- 
cretion, but here their hands w'ere bound, and they 
could exercise no discretion. They referred to 

Reeves v. Cresxviek, 3 Y. & Coll. Ex. 715 ; 

Hill V. Pritchard, Kay SOL 

fVickens, in reply, contended that there was no 
foundation for the distinction insisted upon betw'een 
bankruptcy and voluntary alienation. 

March 1). — Lord Romilly. — The question in this 
case is whether a tenant for life who has sold his 
estate, and the ultimate reversion to a i)urchaser for 
value, can, at the request of the purchaser, exercise 
his povrer of sale ; it is clear that he cannot exercise 
the power of sale without the assent of the pur- 
chaser, because no man can derogate from his own 
grant. The facts which raise the question are the 
simplest possible. On the litth June 1850, a settle- 
ment is made on the marriage of Mr. Hicks ; by it 
he takes a life interest in the property and a power 
of jointuring a wife with remainder to the issue 
of the marriage, with an ultimate limitation to him- 
self in fee ; and the settlement contained a power 
given to the trustees to sell at the request and by 
the directions in writing of Mr. Hicks. In Oct. 1862, 
Hicks sold the whole of his interest under the 
settlement to the plaintiff. Afterwards in March 

1868, the trustees at the request and by the direc- 
tion in writing of Hicks, sell the property to the 
plaintiff under the power ; and about a year after in 

1869, he sells the estate by auction to the defendant. 
The defendant objects that there is a blot on the 
title, and that the sale by Hicks to the plaintiff 
was a fraud on the power. The plantiff files a bill 
for specific performance ; this is the only objection 
to the title, and the question is whether this is such 
a title as the court can compel the defendant to 
accept. I think that it is impossible to compel the 
defendant to accept the title. In saying this I do 
not adopt the expression frequently cited to me, that 
the court will abstain from compelling a defendant 
to accept a title where, though the point is doubtful, 
the court is of opinion that the objection is bad ; 
but, upon fully considering this case, I have found 
myself compelled to come to the conclusion that 
if it was absoluteljr necessary to decide the point 
between adverse claimants, I should hold the objec- 


tion to be valid. I do not think that this case is 
affected by such decisions as that of the House of 
Lords in Long v. Rankin (sup.) where the tenant for 
life had sold his estate for the purpose of raising an 
annuity for his life, and had expressly reserved his 
power of leasing, and the question there tried was 
whether the exercise of that power was derogatory 
to his grant, and it was held not to bo so, but to be 
for the benefit of all persons interested in the enjoy- 
ment of the estate. But hero the opposite principle 
appears to me to arise ; on the principle of tliat case 
all that is clear as applied to this case is that the 
tenant for life could not require the trustees to 
exercise the power of sale without the consent of 
the plaintiff. But the question in reality here is 
whether the plaintiff can require the tenant for life 
to call on the trustees to exercise the power for the 
benefit of himself, and in fact at the suggestion of 
the plaintiff. As long as the tenant for life is the 
owner of the property for the period of his life, it 
is obvious that it must bo for his interest that the 
property should bo sold in such a manner, and at 
such a time as to secure the highest price, but 
w'hen ho has sold his life interest and his re- 
version to a stranger, it is to him a mere 
matter of indifferentn? at what time and in what 
manner the sale is carried out, and if it can be so 
managed that it can be bought by the purchaser of 
the life interest, he acquires an advantage, as indeed 
is shown in the present case, where the sale to the 
defendant is at a considerably advanced price on 
the price that was given for it by the plaintiff. 
The time and mode of sale is, in fact, intrusted to 
the tenant for life because it is inferred that he will 
do what he can to protect his own interest, and in 
so doing to protect the interests of the persons in 
remainder, but the moment his interest ceases then 
he may collude with the allienee to the injury and 
detriment of the persons in remainder. I do not 
observe or suspect anything of that sort in this case, 
but I state it in order to show the reason of the rule 
and why such an exercise of the power may reason- 
ably be considered as .a fraud on the power. It 
seems to be quite settled by authority that an abso- 
lute alienation of the life estate by sale takes aw'ay 
from the tenant for life the power of leasing. How 
does the pow'er of sale in substance differ from this ? 
It is no doubt difficult to see how, in a court 
of law, any distinction can exist between the con- 
veyance of the life estate by way of security 
or by way of mortgage, and a conveyance by w'ay 
of sale, and yet it seems to me to be obvious that a 
power of sale is given to a tenant for life by reason 
of his being tenant for life as I have already stated, 
and I have in vain searched for any case where the 
court has held such a power capable of being exer- 
cised where there has been an absolute sale of the life 
estate. In this case, not only is the life estate sold, 
but the reversion also is sold, and all interest of Mr. 
Hicks in the estate is absolutely gone. The cases 
of Tyrrell v. Marsh (sup.), JJavie^ v. Bush (sup.), and 
Wabneshy v. Butterworth (sup.), are all cases of mort- 
gage. It does not appear to me to be a matter 
of technicality, but one of substance. Here the 
settlor settles an estate on A. for life with remainder 
to his issue, and in default of such issue to A. in 
fee ; and he gives a power of sale. I call it a. 
power of sale to him ; but it is, in fact, a power of 
sale to the trustees to be exercised at his request, 
and by his direction in writing ; in my opinion this 
does not differ from a power of sale given to hinai 
alone. A. sells all his interest ; surely the intention 
of the settlor was that the power of sale should 
then become incapable of being exercised, and ho 
never meant that the tenant for life when he is 
become a mere stranger without any interest in the 
property should be able .so to sell it as to deprive 
his issue of the full value of the estate. It is true 
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that il there be an ingredient of fraud a collusive 
sale might be set aside on other grounds, but the 
difficulty of detecting and proving this is a sufficient 
reason to induce a settlor not to give such a power 
to a mere stranger, but to restrict the exercise 
unless as inseparable from the estate of the tenant 
for life, and that when he parts with this, the 
power is gone. It appears to me that if I were to 
decide in favour of the plaintiff, I should be going 
a step further than any case has hitherto gone, 
and a step which the facts of this case show would 
be likely to lead to much evil and inconvenience. 
I must therefore dismiss the bill with costs. 

Solicitors for the plaintiff, Woody Streety and 
Ilayter, for Keai'y, Stokes, and Qoldney, Chip- 
penham. 

Solicitors for the defendant, Thomas and HoUams. 

V. C. STUART’S COURT. 

Beported by Eowabo Winslow, Esq., Barrister-at-Law, 

Aj)ril 25 and 2G. 

Robinson v. O’Kell. 

County Court — Mortgage — Wife's chose in action-— 
Parties — Decree of County Court reversed. 

A married woman advanced 250/. upon the security of a 
deposit of title-deeds of real estate. Her husband 
died, and she married a second time. Shortly after 
her second marriage her husband borrowed some inoney 
upon a deposit of the same deeds. Subsequently she 
separated from her husband, and a deed was then 
executed, whereby the husband released to his wife all 
his interest in. her real and personal estate. The hus- 
band became bankrupt, and his assignee, having paid 
off the second mortgage, obtained possession of the deeds. 
Upon the death of the first mortgagee the bankrupt's 
assignee filed a plaint in the County Court, making 
the mortgagee' s executors the only defendants, and 
claiming to be paid the 250/., or in default that the 
property might be sold. The County Court judge, 
overruling an objection taken that, the bankrupt's wife 
was a necessary party, made the order prayed. I 

Held (jreversing the decree of the court below'), that the 
wife was a necessary party, and that the case must 
stand over in the County Court, with liberty to the 
plaintiff' to amend his plaint by adding parties. 

This was an appeal from a decision of the judge 
of the County Court of Cheshire, pronounced under 
the following circumstances : 

On the 25th March 1850, Mrs. Pater, a married 
woman, lent to Mrs. Jardinc, also a married woman, 
a sura of 250/., at 4^ per cent., on the security of a 
deposit of the title-deeds of certain freehold pro- 
perty. Mr. Pater died in 1862, and in 1867 Mrs. 
Pater married a Mr. Lloyd, who shortly afterwards 
obtained possession of the title-deeds and deposited 
them with a Mr. Houghton, to secure a sum of 
money then duo to him. In Jan. 1868, Mr. Lloyd 
was adjudicated a bankrupt. The plaintiff was ap- 
pointed his assignee, and as such assignee, paid off 
Houghton and obtained possession of the title- 
deeds. 

In May 1868, Mr. Lloyd and his wife agreed to 
separate, and live apart, and had ever since continued 
to do so. At the time of the separation a deed was 
executed, whereby Mr. Lloyd gave up and released 
all claim to the real and personal estate of his 
wife. Mrs. Jardine died a widow in Sept. 1868, 
having, by her will, devised and bequeathed all her 
estate to the defendants, whom she appointed her 
executors. 

She had never paid off the money advjmced to her 
on the security of the title-deeds W Mrs. Lloyd, 
and after her death the plaintiff, as Lloyd’s 


V. O’Kell. [V.C. S. 

assignee, filed a plaint against her executors, pray 
ing that they might be ordered to pay to him the 
principal sum and interest duo on the mortgage, or, 
in default, that a decree might be made for the sale 
of the real estate comprised in the deeds, and satis- 
faction of the debt thereon, together with the costa 
of the suit. 

When the cause came on to be heard in the 
County Court, it was objected, on behalf of the 
plaintiff, that Mrs. Lloyd ought to have been made 
a party to the plaint, the judge, however, overruled 
the objection, and, without any evidence being 
adduced by either of the parties to the suit, but 
upon admissions, made an order, according to the 
form No. 24 in the schedule to the County Court 
Rules 1867, to the effect prayed by the plaint. 

Hence this appeal on behalf of the defendants. 

The question on the appeal turned principally 
upon the necessity of making Mrs. Lloyd a i^arty. 

Cozens Hardy for the appellants, contended that 
the mortgage debt was a chose in action which had 
never been reduced into possession by Mr. Lloyd, 
and that it was now the property of Mrs. Lloyd 
under the separation-deed. But even assuming 
that the suit itself was an attempt by Mr. Lloyd 
to reduce the debt into possession, Mrs. Lloyd ought 
to be a party to it. The plaint was clearly de- 
murrable on that ground, and in fact the defendants 
by their statement in answer to the plaint, had in 
effect demurred to it. 

IF. Pearson for the respondent, argued that Avhero 
there was a question for want of parties, there must 
be a claim averred, and neither in the plaint nor 
elsewlierc in the pleadings was there an averment 
of any claim on the part of Mrs. Lloyd. Further, 
if Mrs. Lloyd were a necessary party, she could be 
brought before the court by a supplemental plaint, 
and then she would be bound by these proceedings ; 
but even if she were brought before the court, she 
could not assert any right, and therefore the appeal 
ought to bo dismissed. 

The Vice-Chancellor. — The admission in this 
case shows that Mr. Pater, the first husband of Mrs. 
Lloyd, allowed her to deal with the 250/. by lending 
it, as if it had been her own, to Mrs. Jardinc. On 
j\Ir. Pater’s death, the money, therefore, became 
his widow’s property, and on her marriage with 
Mr. Lloyd, a chose in action, liable to be reduced 
into possession by him. Mr. Lloyd, however, has 
become bankrupt, and his assignee now claims the 
property, but if it has not been reduced into pos- 
session by Mr. Lloyd, or if Mrs. Lloyd asserts any 
right to it, under the separation-deed, her presence 
before the court is clearly requisite. The proper 
order, therefore, to be made, is this, the court being 
of opinion that Mrs. Lloyd is a necessary party to 
the suit, the decree of the court below must bo 
reversed, and the case must stand over in the 
County Court, with liberty to the plaintiff to amend 
his plaint by adding parties as he may be advised. 
There will be no costs of the appeal, but the deposit 
must be returned. 

Solicitors for the appellants, Sharpe, Parkers and 
Pritchard, for Charles Green, Norwich, Cheshire. 

Solicitors for the respondent, James Crowdy for 
Hyland and Martineau, Birmingham. 
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V.O. MALINS» COURT. 

Rcportod by Q. T. Edwards and O. I. F. Cooke, Esqrs,, 

Banistc*r«-at-Law. 

Tuesday^ July G, 18GD. 

Lines v. Lines. 

Will— ‘Construction — “ All my personal estate and 
effects" comprehending real estate — Intention. 

A testator gave his personal estate** to his executors^ 
with a direction to collect the rents of his real estatfit 
and gave all the residue of his personal estate and 
effects of every kind and description to T, T4, : 

Jleld^ that the testator^ hy directing the executors to 
receive his rents, with a mere gift of personal estate, 
showed what he meant by those tcords ; and that, there' 
fore, the residuary legatee took all the residuary real 
estate. 

The question in this case was whether a gift of 
all the testator’s “ j)ersonal estate and effects,” 
having regard to the wliole of liis will, passed his 
real estate to the legatee. The bill was filed by the 
plaintiff as heir-at-law of the testator, claiming all 
his residuary real estate, and a common administra- 
tion decree had been made ; the present point being 
reserved to be argued on the cause coming on, as it 
now did, on further consideration. The testator by 
his will gave to his executors (therein named) all 
his personal estate, and he directed them, his said 
executors, from time to time, to collect, get, and 
receive the rents of his freehold, copyhold, and 
leasehold hereditaments ; and thereout to pay 
annuities to certain persons named, and the will 
concluded as follows: — “And I appoint Samuel 
Lines my sole residuary legatee ; and I bequeath to 
him all the rest, residue, and remainder of my per- 
sonal estate and effects of every kind and descrip- 
tion.” Under this will the defendant claimed all the 
testator’s real estate, not otherwise given by the 
will, the plaintiffs claiming it as undisposed of. 

Glasse, Q. C. and Shehbeare appeared for the 
plaintiff, and contended that there being no words 
used in the will sufficient to describe or i)ass real 
estate, it was impossible to hold that the residuary 
gift passed such real estate ; and therefore, that the 
plaintiff was entitled to it as undisposed of as the 
testator’s heir-at-law. 

Cotton, Q. C. and Speed, for the defendants, in- 
sisted that the testator had in the whole context of 
the will put his own interpretation on the residuary 
clause. It was impossible to look at the gift to the 
executors, coupled with the direction with respect 
to the real estate, without seeing that ho intended 
to give them the real estate, without which they 
could not collect the rents ; and therefore, having 
used the expressions “ personal estate ” in the gift 
to them, it was evident what sense he attributed to 
those words ; and they must have the same meaning 
applied to them when used in the residuary clause. 
Moreover the word “ effects,” connected with the 
word “estate,” was sufficient to pass real estate. 

Glasse, Q. C. in reply. 

Authorities cited : — 

Doe y. Tofield, 11 East. 24G ; 

Wildes r. Davies, 1 Sm. & Giff. 475 ; 

Den V. Ti'out, 15 East, 394 ; 

Hogan v. Jackson, 1 Cowp. 299 ; 

Titchfield v. Homcasile, 2 Jur. 610 j 

Doe V. Earles, 15 M. & W. 450 ; see also Stein v. 

Ritherdon, 37 L. J., N. S., 3^, Ch. ; 19 L. T. 

Bep. K. S. 184; 

Dobson r. Bowness, L. Bep. 5 Eq. 404. 

The Yice-Chancellob. — T he question in this 
case is, whether a gift of “ all my personal estate 


and effects,” included certain real estate. Now, it 
cannot be disputed that a general gift of residuary 
personal estate cannot pass real estate, but you must 
look at every part of a will, and if you find that 
the testator has described that which is personal 
estate as real estate, or that which is real estate by 
terms only importing personalty, that is conclusive 
upon the court, which is bound to carry out as far 
as it can, that which he intended. No doubt if this 
gift stood alone it passed no more than personal 
estate, because tae testator says, “And I appoint 
Samuel Lines sole residuary legatee of all my per- 
sonal estate and effects.” What does he call personal 
estate ? To discover that we must look at the whole 
will. He begins by a disposition which shows an 
intention not to leave anything undisposed of. Ho 
directs his trustees and executors to stand possessed 
of his personal estate of every kind and description, 
and ho goes on to enumerate what he means, except- 
ing household furniture, plate, linen, and china, and 
ho directs his trustees to collect the rents of his 
leasehold, freehold, and copyhold property. There- 
fore when he says “ personal estate,” he clearly 
includes these leaseholds, freeholds, and copyholds, 
although, of course, leaseholds would bo personalty. 
Unfortunately, he uses language importing i)er8onal 
estate only ; but still, if he distinctly shows an in- 
tention to pass his leasehold, freehold, and copy- 
hold property, although in one part of the will he 
may call it personal estate, who shall say that he 
does not mean it because he uses the same expres- 
sion, only including personal estate, in another 'i I 
think he distinctly shows that he was perfectly 
acquainted with the nature of his property, and 
intended the whole of it to pass, both real and 
personal; for it is clear to my mind that he has 
interpreted his own words, showing that by the 
description, “ personal estate and effects,” he meant 
to include real estate. Therefore I am of opinion 
that the residuary legatee is entitled to the resi- 
duary real estate. Doe v. Tojield (sup.) is a leading 
authority, and there it turned upon the question 
whether, where there was a gift of all the personal 
estate, and then of a freehold house, that house 
passed under the general description. All the court 
did there was to ascertain that which was not 
strictly personalty, and laid it down that you must 
look at every part of the will for the purpose of 
interpreting it ; and if you find in one part that 
which is personal described by words importing real 
estate or vice versa, you must give effect to the 
intention. In this case it appears to me that the 
testator has distinctly shown that he means by the 
words “ personal estate and effects,” leasehold, free- 
hold, and copyhold property. There must, there- 
fore, be a declaration that the residuary real estate 
passed. 

Solicitors for the plaintiff. Tucker and New. 


Friday, April 22. 

Re The Union Hill Silver Company (Limited). 

Company-^— Winding-up — Notice of meeting — S/iare- 
holders out of jurisdiction-^'Dissentient shareholder—^ 
Companies Act 1862, s. 62. 

Notice was issued to the shareholders of a empany of 
a general meeting for the purpose of passing a reso^ 
lution to wind-up voluntarily; the resolution was 
passed, and confirmed at a subsequent general meeting. 
Some of the shareholders were resident in America, 
and consequently could not, in the ordinary course of 
the post, have received seven <ktys* notice of either of 
the meetings as required hy sect. 52 of the Companies 
Act 1862 ; 

Held, that this section only applies to shareholders within 
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the jurisdiction, and that therefore the proceedings were 
valid. 

Where resolutions for winding-vp a compcmy volun~ 
tarilg were passed hy the shareholders, there being only 
one dissentient shareholder, the court refused to enter- 
tain a petition presented by such shareholder for a 
compulsory winding-up order, on the ground that the 
meetings at which the resolutions were passed were not 
in all respects regular. 

Re Beaujolais Wino Company, L. Rep. 3 Ch. App. 
15, followed. 

This was a petition hy the Rev. Francis Henry 
Brett, a shareholder in the Union Hill Silver Com- 
pany (Limited), praying for a compulsory winding- 
up order. They company was registered on the loth 
Nov. 186G, for the purpose, as stated in the memo- 
randum of association, of purchasing and working 
certain silver mines known as “ The Blazing Star, 
“The Northerner,” and “The Morning Glory,” near 
Austin, Nevada, in the United States of America, 
and also of purchasing and working any other 
mines in North America ; the capital was to be 
60,000/., divided into GOOO shares of 10/. each. On 
the same day articles of association were duly re- 
gistered, which provided that the regulations con- 
tained in Table A of the Companies Act 1862, 
should be adopted as regulations of the company, 
and that the directors of the company might issue 
fully paid-up shares in payment for any property 
purchased by the company, which shares were to be 
marked B shares, and were not to be entitled t o any 
dividend until 20/. per cent, should have been first 
paid to the holders of ordinary, or A shares, and 
also that the directors should purchase the mines 
mentioned in the memorandum of association. 
Shortly afterwards a prospectus was issued by the 
directors, stating that previous owners had already 
opened the mines to an extent sufficient to prove 
that their value at the depth reached was equal to 
the average of the celebrated mines in the best part 
of the very richest district of the state of Nevada, 
but that such owners had surrendered them to the 
company in order that they might be more actively 
worked, and that it had been estimated that by an 
outlay of 1200/. on each mine for machinery, a 
profi t of 240/. per day, or at least 200/. 'per day, 
would be realised from each mine, being at the rate 
of 250/. per cent, per annum upon the total capital 
of the company ; also that the original owners had 
taken the whole purchase price of the property in 
paid-up deferred B shares, and that only a limited 
number of the ordinary, or A shares, remained un- 
allotted. The petitioner was, as he alleged, induced 
by this prospectus to apply for, and he accordingly 
became the holder of five A shares. 

The i>etitioner stated that it was arranged 
between Frederick William Howes and Edmund 
Edwards, two of the promoters of the company, on 
the one liand, and Henry Joachimsen on the other, 
that Joachimsen should sell his interest in the mines 
to the company for 30,000/. by an allotment to him 
of 3000 B shares, which arrangement was carried 
into effect by an agreement dated the Slst Dec. 1866. 
That on the 10th Feb. 1868 only 473 of the A shares 
had been allotted, and upon these 4/. had been called 
up, and of that amount the sum of 1099/. was in 
arrear, and its recovery almost hopeless ; and that 
out of the sums actually paid-up, 600/. had been 
paid for promotion money, so that the whole avail- 
able capital for working the mines was less than 
300/. On the 8th April 1868, the company issued 
a circular to the shareholders asking them to sub- 
scribe for new shares, and with this circular a new 
prospectus was issued repeating, in substance the 
statements in the first prospectus. Another jpro- 
roectus had also been issued to the-Mme effect. 
The petitioner then applied for and became the 


registered holder of seven shares of this new issue^ 
and paid-up 5/. upon them ; and also became the 
purchaser for 40/. of eight of the B shares. On the 
7th Feb. last, when he presented this petition, he 
was the holder of twelve A shares, with 7/. paid-up, 
and seven out of the eight B shares which he had 
purchased. On the 22nd Dec. 1868, Joachimsen, 
who had been appointed manager of the mines, 
wrote to the directors that the “ Blazing Star ” 
mine, the only mine then in operation, had turned 
out to be unprofitable, and proposed to find otlur 
mines in the State of Nevada, which could be 
advantageously worked by the company. 

On the 1st Oct. 1869 the directors issued a report 
to the shareholders, stating the positidn and pro- 
spects of the compan;', and with the report issued a 
notice that the second annual general meeting of 
the shareholders would be held on the 12th Nov. 

1869. About the same time a notice was sent to 
the shareholders by one of ilie directors of his inten- 
tion to propose at the meeting that the company 
should be wound-up voluntarily. The meeting was 
accordingly held and the resolution was submitted 
to the shareholders, but was not passed, being 
opposed on the ground that time should be given 
for obtaining further advices from Joachimsen; it 
was, however, distinctly understood at the meeting 
tliat the opposition to the resolution should be with- 
drawn if satisfactory advices were not received 
within a certain time. No further advices having 
been received, the directors, on the 15th March 

1870, issued a notice to the shareholders that an 
extraordinary general meeting \^ould be held on the 
24th March 1870, at which a resolution would be 
proposed that the company should be wound-up 
voluntarily. The meeting accordingly took place ; 
there were present, either in person or by proxy, 
twenty-one shareholders, holding 258, out of a total 
of 335 A shares, and the resolution to wind-up the 
company voluntarily was carried unanimously, and 
liquidators were appointed. On the Slst March 
1870 notices were issued convening a second extra- 
ordinary general meeting, to be held on the 11th 
April following, for the purpose of confirming this 
resolution. At this meeting there were present, in 
person or by proxy, eighteen shareholders, holding 
248 A shares. The petitioner did not himself 
attend this meeting, but his solicitor, Mr. Pulbrook, 
who had qualified himself by taking one share, was 
present on his behalf. The resolution for a volun- 
tary winding-up M'as confirmed by all the share- 
holders present except Mr. Pulbrook, who voted 
against the resolution. 

The petitioner alleged that the company was a 
bubble company ; that it had long ceased to carry 
on business, and was unable to pay its debts ; but 
on the other hand, it was stated in evidence that 
the business of the company had not*actually ceased, 
but was only suspended, and that its debts did not 
amount to 50/. It also appeared that some of the 
shareholders were resident in New York, and, con- 
sequently, could nut have received seven days’ 
notice of the meetings of the 24th March and the 
llth April, as required by the 52ud section of the 
Companies Act 1862. On this ground the petitioner 
contended that the meetings were irregular, and the 
resolutions therefore invalid. 

Glasse, Q. C. and Broohsbanh for the petitioner.-— 
This company has ceased to carry on business for 
more than a twelvemonth ; it is altogether a bubble 
company, and the petitioner therefore asks, under 
clause 5 of the 79th section of the Companies Act 
1862, that it should be wound-up by the court: 
(fie London and County Coal Company, L. Rep. 3 Eq. 
366; 16 L. T. Rep. N. S. 475.) The resolutions 
for winding-up the company voluntarily are in- 
vi^d. Under the 51st section of the Act, the * 
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resolutions must be passed by a majority of not 
less than three-fourtlis of the members of the 
company for the time being entitled to vote at 
meetings of which due notice has been given ; and 
according to the 52nd section no meeting can be 
held to be duly summoned, unless seven days’ notice 
of such meeting has been served on every member 
as required by Schedule 1, Table A ; here the share- 
holders resident in America could not in the ordi- 
nary course of the post have received the seven days* 
notice. 

Cotton, Q. C. and Graham Hastings, for the com- 
pany, opposed the petition. The order asked for 
would cause unnecessary expense. The company 
has not come within the 70th section of the Com- 
panies Act 18G2 ; it is still able to meet its liabili- 
ties, and therefore the court cannot make the order : 
(/fe Joint-Stock Coal Company, L. Rep. 8 Eq. 14G ; 
20 L. T. Rep. N. S. 9G6.j There was no neces- 
sity for serving the shareholders in America 
with notices of the meetings. The 52nd section 
can only apply to shareholders within the juris- 
diction, and who can be reached by the English 
post. It cannot moan that a company must suspend 
the transaction of business until its shareholders in 
every quarter of the globe have been served. All 
the shareholders, except the petitioner, are in favour 
of a voluntary w'inding-up, and thereh)re the court 
ought not to make an order for compulsory wind- 
ing-up : 

Re Beaiijolais Wine Company, L. Rep. 3 Ch. 

App. 15. 

Glasse, in reply. — It is clear the company cannot 
continue to carry on its business, and w’e have 
therefore a right to a winding-up order, even 
though the company may not be insolvent : (lie 
Suburban Hotel Company, L. Rep. 2 Ch. App. 737 ; 
17 L. T. Rep. N. S. 22.) All the shareholders 
ought to have been served with the notices of 
the meetings. IIow could the resolutions be 
regular, if a substantial number of the share- 
holders were unrepresented at the meetings ? 
It is of great importance that a resolution for 
winding-up a company should be regular in all 
respects : (Re Old Hridport iSreivery Company, 
L. Rep. 2 Ch. App., 191.) Re lieaujolais Wine 
Company (ubi supl) differs from the present case. 

The Vice-Chancellor — This is a petition for a 
compulsory order for winding-up this company. The 
company, it appears, was formed in Nov. 18GG for the 
purpose of purchasing and working certain mines 
in Nevada, in the United States. Three pro- 
spectuses were issued by the directors at different 
times, which wei;e in the usual form, holding out great 
promises and the most brilliant prospects, and by 
them the petitioner was, as he alleged, led to believe 
that the profits would amount to about 240/. a day, 
or 250/. per cent, per annum. As might well have 
beeu expected, he experienced complete disappoint- 
ment ; no profits whatever were made. Looking at 
these prospectuses, I am inclined to think the state- 
menttf they contain are not altogether consistent 
with good faith, and that they are such as honest 
men ought not to have made ; but I am astonished 
to find that any persons could have been found to 
embark their money upon such an undertaking. 
There can be no doubt that these statements are 
altogether delusive and unfounded, and therefore I 
think that if the petitioner has been misled by them, 
his proper remedy was to have filed a bill for the 
return of his money against the parties who made the 
misrepresentations, and according to the well known 
principles of this court as laid down in Chester v. 
Spargo, 18 L. T. Rep. N.S. 814, there would have been 
no diflaculty in coming to the conclusion that the di- 


[V.C. M. 

rectors were bound to return all moneys received by 
them on the faith of these misrepresentations. That 
would have been the proper course for the peti- 
tioner to take. But instead of adopting this course, 
he presents a petition for a compulsory winding-up 
stating he is a shareholder, and by so doing he 
admits his position. It appears he has paid up 124/. 
and is liable to pay 36/. more, but the company 
offered to exonerate him from this sum and to pay 
him his costs out of pocket, if ho would consent to 
have his petition dismissed ; that offer, however, 
was not acceded to, and I have therefore now to 
decide whether this is a case for a compulsory order. 
Now in all these cases the court must consider what 
the result of a compulsory order will be. If the 
result of such an order in this case would be that 
great expense w'ould be incurred, I ought to refrain 
from making such an order. Now this company 
has substantially no property whatever ; the whole 
of their debts do not amount to 50/., it seems per- 
fectly clear that they cannot continue to carry on 
their business, and therefore they ought to be wound- 
up. The question is whether they ought to be 
wound-up under a compulsory order. The facts of 
the case are these : — A general meeting of the 
shareholders was held in November 18G9, at which a 
report was read showing the prospects of the con- 
cern ; a resolution was then proposed that the com- 
pany should be wound-up voluntarily, but the resolu- 
tion was not passed, though it was understood 
by those present that a voluntary winding-up 
should take place, if more favourable accounts of 
the company’s prospects were not received from 
Joachimsen, the company’s manager. Nothing 
further having been heard from Joachimsen, an 
extraordinary general meeting of the sliareholders 
was held on the 24th March last, at which a resolu- 
tion was unanimously passed that the company 
should be wound-up voluntarily. Onthellthof 
this month a second meeting was held at which this 
resolution w'as confirmed. The petitioner did not 
himself attend this meeting, but his solicitor Mr. 
I’ulbrook, w'ho had bought one share to entitle him 
to be present as a shareholder, attended in order to 
protect the interests oi his client; and therefore I 
must consider Mr. Brett to have been present by 
his agent. Mr. Pulbrook was the only shareholder 
who voted against the resolution, which was then 
passed. It appears, therefore, that all parties 
are desirous of a voluntary winding-up except 
the petitioner. Then this petition is presented. 
Now, looking at the character of the specu- 
lation, the petitioner must have been aware 
that the concern he was embarking in was a 
mere lottery, and therefore, open to the greatest 
peril. No reasonable person could have expected 
that an investment in such a concern would yield a 
profit of 250 per cent. ; it ought, therefore, to have 
been brought to an end in the most expeditious and 
inexpensive manner. The petitioner was w'ell aware 
that the general feeling of the shareholders was in 
favour of a voluntary winding-up, but, notwith- 
standing this, he presents a petition for a compul- 
sory winding-up which can be of no benefit to any 
of the parties concerned ; and he contends that the 
resolutions for the voluntary winding-up were in- 
valid because some of the shareholders, who were in 
America, did not receive due notice of the meetings 
at which those resolutions were passed. This objec- 
tion is founded on the 52nd section of the Companies 
Act 1862, which provides that seven days’ notice 
of any general meeting must be served upon every 
shareholder in the manner specified in Table A of 
the first schedule to the Act. Now, if the peti- 
tioner’s construction of this section is right, namely, 
that every shareholder must have notice of a general 
meeting, no matter in what part of the world he 
may happen to be, it is a most inconvenient con- 
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struction ; because a company cannot, without 
serious injury to itself, delay the transaction of 
important business until every shareholder in every 
part of the world has had notice of the meeting at 
which the business is to be discussed. I think that 
such a construction would be entirely opposed to 
the spirit and intention of the Act. It seems to me 
that the Act has reference only to shareholders who 
can be reached by the ordinary English post, and 
that, in fact, it was not necessary to serve these 
absent shareholders. I am therefore of opinion that 
this objection to winding-up the company volun- 
tarily is unfounded. The petitioner, at all events, 
had due notice of these meetings ; and the pro- 
ceedings, therefore, are binding upon him. If the 
absent shareholders think they are not bound, they 
may come here at some future time and raise the 
question. Mr. Glasse says this case is different 
from that of tlie Beaujolais Wine Conipanij^ L. Eep., 
3 Ch. App., 15 ; but that case seems to mo to be 
exactly similar to the present. There the meetings 
which took place, though they were irregular, 
showed the general feeling of the shareholders, and 
that all parties were desirous of winding-up volun- 
tarily ; and, accordingly, the proceedings at those 
meetings were upheld. In the present case no one 
appears in support of the petition, and the interest 
of the petitioner is insignificant. Under all the 
circumstances of this case, and as no reasonable 
good would arise from the order to the petitioner or 
anyone else, I think the j)etition must bo dismissed ; 
but, taking into consideration the misrepresenta- 
tions in the prospectus, without costs. 

Solicitor for the petitioner, Pulbrook. 

Solicitors for the company, Deane and Chubb, 


V. C. JAMES’S COURT. 

Ropovleil by the Hon. Uobeut Buti.kb, Barri-itcr-at-Lnw. 

Monday, Feb. 28. 

Re Martinez’ Trusts, 

Trustee Act 1850 — Appointment o/'new trustees — dlien 
— Cestui que trust — 13 <5' 1 ^ Viet, c. (JO, s. 32. 

Where three executors and trustees of the will of a 
naturalised British subject renounced probate, and 
declined to act, the court, on the petition of the ad- 
ministrator, and of the pei’sous who would, but for the 
fact of their being aliens, be coheirs at law, made an 
order, the Crou'u not opposing, for the appointment 
of new trustees, and vesting the real estate in such 
neio trustees. 

This was a petition for the appointment of new 
trustees 'of the will of Andres Ysidro Breton Mar- 
tinez, a naturalised Spaniard, who, by his u'ill 
dated the 29th of March 1850, devised real estate 
to three trustees upon trusts for sale; the bene- 
ficiaries being the testator’s two sisters, who were 
aliens, and would, if British subjects, have been his 
coheirs at law. 

The trustees, who were also appointed executors, 
renounced probate, and declined to act, but had 
not disclaimed by deed. 

The petition was presented by the administrator 
cum testamento annexo, and the two sisters. j 

Eddis, Q.C., and W. W. Karslakeiot the petitioner. 
•—The question is whether the disclaimer is sufil- 
cient to divest the real estate ; if so, tho estate is 
in the Crown, which, however, cannot hold bene- 
ficially. They cited — 

Be’Ellison, 2 Jur. N. S. 62. 

Marten and Haynes for the disclaiming trustees. | 
The Yice-Chancellob said he could not allow 


the respondents to disclaim the trusteeship without 
also disclaiming the estate. 

Wickens for the Crown, did not oppose the prayer 
of the petition. 

The ViCB-CiiANCELLOB said that under the cir- 
cumstances he decidedly thought it “fit and expe- 
dient” that new trustees should be appointed. If 
the Crown took at all, it would not take for its 
own benefit; and as the Crown did not, in this 
instance, appear, ho thought he might make an 
order vesting the estate in the new trustees. 

Solicitors: Hume Bird ; and /Son ; Raven 

and Bradley ; Waltons, Babb, and Walton, 


Monday, March 14. 
rADooN V. Winch. 

Practice — Production of documents. 

Pending a contract between mortgagees, selling under a 
power of sale, and the purchaser, letters passed in 
ivhich reference teas made to an anticipated claim by a 
third party to a legacy, as being a charge on the mort- 
gaged property. 

The claim teas afterwards made by hill : 

Held, that the correspondence could not he treated in the 
suit as privileged. 

This M'as an adjourned summons for production 
by tho defendant of certain letters in his possession 
written before the institution of the suit. 

The bill was filed in Oct. 1869 by a legatee 
whose testator died in 1848, for the purpose of 
obtaining a declaration that her legacy was charged 
upon certain freehold property which, in Jan. 1868, 
had been sold to the defendant Winch 1 y the West 
of England and South Wales District Bank, as 
mortgagees with power of sale from the testator’s 
son to whom the property was devised (charged, as 
the bill alleged, with payment of legacies and in- 
terest). The defendant, by his answer, insisted 
that ho was purchaser of the property for valuable 
consideration without notice ; that he was led to 
believe tliat the plaintiff’s legacy had been long 
since paid, though out of abundant caution the 
bank had given him an indemnity against any 
claim in respect of such legacy. 

A summons liaving been taken out for produc- 
tion of documents by the defendant, the defendant 
claimed privilege for (amongst other documents) 
certain letters which had passed between the solici- 
tors and agents for the bank and his solicitors 
between Aug. 1867 and Feb. 1868, during the nego- 
tiations for his purchase. 

The defendant’s affidavit stated that these letters 
were “ letters referring to the plaintiff’s claim for 
her legacy, which is the subject-matter of dispute 
in this suit. My solicitor, Mr. Downing, having, as 
my solicitor, corresponded with Messrs. Chanter 
and Finch and other the agents of the said bank, 
concerning the same, such letters were written in 
anticipation of proceedings being taken in reference 
to the said legacy.” 

Graham Hastings, for the idaintiff, in support of 
the summons, contended that the .privilege could not 
be extended to communications between the defen- 
dant’s solicitor and third parties before the suit 
arose, and not for the purposes of the suit; and 
cited 

Ford V. Tennant, 32 Beav. 162 ; 7 L. T. Rep. N. S. 

733. 

Ince, for the defendant, contended that the letters 
in question were privileged communications, having 
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been written in anticipation of the claim raised by 
the plaintiff, which was then contemplated, though 
it had not actually ripened into a suit. He cited 
Simpson v. Broxvn, 33 Boav. 482 ; 11 L. T. Rep. 
N. S. 593; 

Cwrling v. Perring, 2 M. & K. 380 ; 

Pearse v. Pearse, 1 De Cr. & Sm. 12 ; 

Manser v. Di,v, 1 K. & J. 451 ; 

Boyd V. Petrie, 17 W. R. 903 ; 20 L. T, N. S. Rop. 
9'34. 

Hastings, in reply, referred to 
Gore V. Bowser, S Do G. & Sm. 30 

The Vice-Chancellor. — I am of opinion that 
these documents must be produced. It is quite 
clear, looking at the dates, that they were not 
written with a view to . the defence of this suit. 
They were letters that passed between the solicitor 
of the purchaser and the solicitor of the vendor, in 
reference to a contract for the purchase by the de- 
fendant, in which the legacy claimed by the plaintiff 
was incidentally mentioned. They could not be 
said to be letters written in anticipation of the claim 
raised by this suit, and must, therefore, be pro- 
duced. 

Solicitors: G. Dillon Well; W. A. Downing. 

'Thursdag, April 21 

The Wandsworth and Putney Gas-lioht and 
Coke Co.MrANY r. Wright and others. 

Company — Election of directors — Validity of impeached 
^Authority of parties claiming to be duly elected — 
Retainer on behalf of company by — Costs. 

At a board meeting of a company, under the regulations 
of which three directors made a quorum, two directors 
and two other gentlemen who claimed to be directors on 
the ground that at the election of directors the poll 
ivliich went against them had been unfairly taken, 
passed resolutions under the advice of a solicitor that 
he should take legal proceedings to restrain one of the 
gentlemen in whose favour the poll had been declared 
\the other being dead') from acting, and they affixed the 
seal of the company to a retainer for that purpose. 
The solicitor accordingly Jiled the bill in Chancery in 
the name of the company, against the three directors 
who supported the validity of the poll to restrain the 
gentleman who had been declared elected from acting. 
A meeting of shareholders was subsequently held, at 
which resolutions were passed repudiating the Chancery 
proceedings. 

Held, that the return of the poll was to be considered 
good until it was brought irito question before a proper 
tribunal, in a proper manner ; and that therefore the 
solicitor having accepted a retainer from persons not 
authorised to pledge the credit of the company, the bill 
must be taken off the file, and the costs paid by the 
solicitor. 

This was a motion on the part of the defendants 
that the bill in the above suit might be taken off 
theffle, having been filed without the authority of 
the nominal plaintiffs, the Wandsworth and Putney 
Gaslight and Coke Company ; and that Edmund 
Kell Blyth, the solicitor by whom the bill was filed, 
might be ordered to pay to the defendants their costs 
of this suit and of the present application. 

The bill in this suit stated that an annual general ^ 
meeting was held .on the ‘23rd February, 1870, for } 
the purpose (among other things) of electing two 
directors in the room of Benjamin Wright and 
Charles Price, who retired by rotation from the 
direction, and who offered themselves, and were 
proposed for re-election. John Langton and Henry 
Palfrey Stephenson were also proposed to fill the 
ofilce. A show of hands being oiuled for, it was 
declared in faronr of Langton and Stephenson. A 
p >11 was then demanded on the part of Wright and 


Price; Henry Kimber and Joseph Holland were 
appointed by the chairman, Mr. Symonds Howell, 
to be scrutineers of the votes. The poll having 
been taken, the scrutineers reported the number of 
votes to be as follows ; Wright, 3021 ; Price, 2945 ; 
Langton, 293G ; Stephenson, 2800. The chairman 
thereupon declared Messrs. Wright and Price to be 
duly elected, and the secretary entered the above 
result in the minutes. 

' At the first board meeting after the above meet- 
ing (Ml. Howell being absent), there were present 
Messrs. Wilkins, Clarke, Blake, and Wright and 
Mr. Blyth, the solicitor. Mr. Stephenson and Mr. 
Langton were also present. Soon after the meeting 
commenced business, Messrs. Blake and Wright 
withdrew from the meeting ; whereupon those 
present passed resolutions ordering the minutes of 
the general meeting to be altered, by making it 
appear that the scrutineers had reported the num- 
bers of votes in favour of Messrs. Langton and 
Stephenson, instead of .Messrs. Price and Wright. 
They also passed resolutions authorising Mr. Blyth 
to take legal proceedings to restrain Mr. Wright 
from acting, (Mr. Price having meanwhile died); and 
they aflSxed the seal of the company to a retainer 
for that purpose. 

At the next board meeting, Messrs. Wilkins and 
Clarke refused to attend, unless Messrs. Langton 
and Stephenson were allowed to sit in lieu of Messrs. 
Wright and Price; Mr. Wilkins refused to bring 
or send the key he had taken awa}'; and Mr. Lass, 
the secretary, refused to give the chairman the office 
keys, so that the business of the company could not 
be carried on. 

On the 8th March, 1870, Mr. Blyth filed the bill 
in Chancery in the name of the compamj against Messrs. 
Wright, Howell, and Blake, to contest Mr. Wright’s 
election, and moved for an injunction to restrain him 
from acting. The defendants at once gave notice 
of motion to take the bill off the file, on the ground 
that it was filed without any authority on the part 
of the company. Both motions were argued on the 
17th of March< 187*!, when the Vice-Chancellor 
stated that there was sufficient ground for the 
counter motion to justify him in not refusing it, 
until the opinion of a general meeting of share- 
holders was ascertained, and he therefore did not 
grant the injunction. 

A meeting of the shareholders was accordingly 
held on the 11th April 1870, when resolutions were 
passed by the shareholders disavowing the bill in 
Chancery, and requesting that it be taken off the 
file, confirming Mr. Wright’s election, and the 
election by the directors of Mr. Robert Jones, C.E., 
in the place of Mr. Price, deceased, and removing 
Messrs. Wilkins and Clarke from the office of 
directors, and appointing Messrs. Ransome and 
Newsome in their stead. The result of the meeting 
was brought beforq the court by the directors, who 
gave the necessary notice to bring on again their 
motion to take the bill off the file. 

Amphlett, Q. C. and E. Macnaghten appeared in 
support of the motion, and cited Mozley v. Alston, 

1 Ph. 790. 

Kay, Q. C , Eddis, Q. C. and Speed appeared for 
the nominal plaintiffs, and contended that, although 
Messrs. Langton and Stephenson were not nominally 
returned to act as directors at the general meeting 
held on the 28rd of February they were de jure ana 
de facto elected. For if the votes which were im- 
properly received for Messrs. Wright and Price were 
deducted from tlie return, and those that were im- 
properly rejected on behalf of Messrs. Langton and 
Stephenson were added to it, it would be found 
that Messrs. Langton and Stephenson were elected. 
This being so, they were <k jure and dk facto direc- 
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tors, and therefore the bill was properly filed, and ’ proxy, as ascertained by the scrutineers, was a 
the company are liable for the costs. follows— then the number is given. Then the 

Foss V. Harbottle, 2 Hare, 4G1. chairman declared Messrs. Wright and Price duly 

Mr. Blyth was not personally represented. elected directors of the company.’’ That is all that 

took place ; there is no dispute whatever in point of 

The Vicb-Chanoellor (without hearing a fact, that is to say, of the fact that the scrutineers 
reply) : 1 am of opinion that this motion must bo made that return. Then, that being so, it appears 
granted as asked ; the bill must be taken off the to me that de Jacio, at all events, I must presume 
file, with costs to be paid by the solicitor. In one that was done at the meeting, and that the meeting 
respect this bill is entirely new, because I do did declare — that the chairman, in the name of the 
not recollect ever hearing of a bill in which this meeting, did declare — Wright and Price to be duly 
court was called upon to try a question of quo elected as directors; and that declaration, being 
wairanto upon a scrutiny of votes. In truth, the entered on the minutes, appears to me to have exactly 
bill was framed with full notice of that difficulty, the same effect as the declaration of any other poll ; 
because it alleges a direct case of fraud against the that is to say, {here is a return made ; that return 
scrutineers and the chairman. It is impossible to is good until it is brought into question before a 
deny that is the substance of it ; that the chair- proper tribunal in the x»'oper manner, — and there- 
man appointed two partisans as scrutineers, and upon /wwa /rtcte by that declaration Messrs. Wright 
that the two scrutineers, by a conspiracy between and Price were elected at that meeting, subject, 
themselves, wilfully falsified the return of the votes of course, to their election being brought in question 
by inserting in the list bad votes on the one side, afterwards. If that had really been done by way of 
and by excluding good votes on the other. That is fraud and conspiracy, w’hich is alleged by the bill 
what it comes to, they well knowing that to be against the chairman and scrutineers, in all probabi- 
untruc. Then what appears is this : there was a lity this court would have found its arm long enough, 
meeting held, and at present, as far as I have heard notwithstanding the decision of Mozley v. Alston, 
the case, if I were sitting merely as scrutineer upon and other cases, to have dealt with such fraud as that ; 
'that election, I assume I should come to the con- but, in the absence of anything of that sort — 
elusion that Langton and Stei)henson had a majority and I am bound to say I am quite satisfied there 
of legal votes ; that is to say, that I should come was no fraud of *hny kind— in the absence of any 
to the conclusion that the revocations were suffi- mistake as to the admission of votes, or the mode in 
cient, and, beyond all question, proxies which had which the votes were taken, the matter would 
not been delivered within forty-eight hours were not simply come to this : there is the return of the 
admissible. However, what takes i>lace ? There men who had the majority of votes. Well, then, 
was a meeting called, and I think I recollect suffi- that return is good until it is set aside. Then, 
cient of the affidavit brought before me on the how is it set aside ? It is set aside by gentlemen 
former occasion to say this : that at that meet- who question the return. It api)ears to me the 
ing Mr. Kimber, who seems to have been a proceedings of the meeting of the directors on 
legal friend of the chairman, was appointed that point were the most extraordinary proceedings 
chairman’s scrutineer, the chairman being at the that I almost ever heard of. They were gentlemen 
head of one of the parties, and the other who knew that they had not been returned as 
person appointed scrutineer was appointed after an elected, who knew that the minutes of the meeting 
appeal to the meeting to name a scrutineer ; and his represented two other persons as being elected ; 
affidavit of what took place at that meeting satisfies they thereupon take their scats as directors, and, 
me that he went to that meeting without any bias having done so, they proceed to determine that, as 
either one way or the other, and had nothing what- directors, they were duly elected. I am rather 
ever to induce him to act otherwise than impartially, surprised that the other directors present alloAved 
There w’cre those two scrutineers appointed by the them to do that. It is quite clear that they ought 
meeting. Now, it is said that the Act of Parliament to have waited until there was a meeting, or to have 
docs not provide for scrutineers. The Act of called a general meeting. I cannot admit a thing 
Parliament does not provide for the minutise of the of this kind; that in this company a man may say 
election, — it simply says that the election is to be that “ although by a mistake on the part of the 
at a general meeting. It is like everything else at chairman or the scrutineers I was not elected as 
general meetings of shareholders, the details of the director, yet I will go and take my seat, and 
proceedings must be regulated by the persons authorise a bill to be filed by the solicitor of the 
present, and by the chairman ; and if his deci- company, in the name of the company, for the 
sion is quarrelled with, it must be regulated by purpose of asserting ray right.” That cannot 
the majority of those present. Of course it must be right. The truth is, there is always a mode 
be presumed that they do it all honestly and fairly, of setting things in order in these companies. 
The meeting being held — without any dissentient You can always call a general meeting if there 
voice — as far as I can make out, tlie meeting agreed is anything wrong ; and, after all, it is the gener^ 
that there should be two scrutineers appointed ; that body alone that this court has to regard. This 
was reasonable and proper. Accordingly, those two court does not regard the office of director as a thing 
gentlemen I have mentioned were appointed for the with respect to which a man has a vested right to 
purpose of taking the votes. The votes were taken say, “ I was elected to the office, and I have a right 

by them. There is no entry on the minutes of the to hold it.” The office of director is nothing more 

proceedings to show that particular persons voted, than that of manager of a company. The company 
or what were the number of good votes, or what has full power to deal with its directors, to appoint 
were the number of bad votes. That has been made them, to dismiss them, or to re-elect them ; and if 
out before me upon evidence on the motion. Well, any dispute arises as to the propriety of the elec- 
then, that can only bo made out on a proper scrutiny, tion of a director, the simple course is to call another 
All that appeared upon that which is tlie legal general meeting, and to get the whole thing set 
record .of what took place at the meeting was, right. 1 am of opinion that the way in which those 

that the show of hands was in favour of two gentlemen (Langton and Stephenson) have 

Stephenson and Langton; that thereupon a poll acted is certainly without any colour of right in 
was demanded ; and that the chairman deelared the taking their seats at the board before there waa any 
poll open, and nominated as scrutineers Messrs, declaration or rja^urn of their election; and the 
Kimber and Holland. A poll was thereupon taken, solicitor is the person who seems to have advised the 
when the number of voters present, personally or by J j^Kiceedings, and accepted a retainer of those gentle- 
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men who were not directors, and were not authorised 
in any way to pledge the credit of the company. 
In accepting that originally, he accepted it at the 
peril of its being avowed or disavowed by a general 
meeting of the shareholders. A general meeting of 
the shareholders has disavowed the proceedings, and 
desired that the bill should be taken off the file, as 
being not in accordance with the general views of 
the company. I therefore accede to that application, 
and order the bill to be taken off the file, and the 
costs to be paid by the solicitor. 

Solicitor for the plaintiffs, Edmund Kell Dlyth. 

Solicitors for the defendants, Kimber and Ellis. 


Olommon Uato OToudu. 

COURT OF COMMON PLEAS. 

Reported by M. W. McKellar, and H. H. Hockinci, 

Estirs., Barristers-at-Law. 

Wednesday^ April 27. 

Re Hannah Packer. 

AcknowJedyment by a viarried woman — AJJidavit 
veri/yiny cert{/icaie—3 cV 4- Wi/I. 1, c. 74 — Regidce 
Generates^ Hilary Tenn^ 4 WHL 4. 

A manded ivoman^ since deceased^ duly acknowledged an 
indenture according to the provisions o) the 85/A 
section of the Fi nes and Recoveries Act^ and a certificate 
was [duty signed by two commissioners^ since deceased^ 
who received the aclcnoivledgment^ hut it was discovered 
twelve years aj'iei^ivards that 7io affidavit oj* vcfd/ica^ 
tw?i had been made at the time^ and that the certilicette 
had not beenjiled. 

Upon the production of affidavits by the husband and a 
practising attorney^ the latter of which contained alt 
that was required by the Act itself but the farther 
matters required by the ruUsof Hilary Ternij 4 IT///. 
4, were certified by the husband only ^ all other parties 
ivho had knowledge of them being dead^ the court 
allowed the certifcate to be fled. 

This was an application for leave to file the certi- 
ficate of acknowledgment of Mrs. Packer, a married 
woman, now deceased, to an indenture, made the 
IDth Oet. 1857. The acknowledgment anti certificate 
were duly made, but, by accident, were not filed. 
!No affidavit, as required by the rules of court, had 
been made at the time, and literal compliance with 
the rules could not now be performed in consequence 
of the death.s of the necessary deponents. 

It appeared from the affidavit of Elijah Packer, 
gentleman, the husband of tHe said married woman, 
that the parties to the said indenture of the 
19th Oct. 1857, wore one Willi&m Tier (since 
deceased), himself Elijah Packer, and Hannah his 
wife (since deceased), of the first part ; Elizabeth 
Tier, widow (since deceased), of the second part ; 
and Mary Padwick, spinster, of the third part. On 
the day of the date of the indenture it was executed 
by the said Elijah Packer and William Tier in the 
presence of each other and one Daniel Smart, 
solicitor (since deceased), the attesting witness. 

This affidavit proceeded as follows : 

On the 20th of tho same mouth (Oct. 1857) my said wifo 
Hannah and I attended by appointment at the dwelling-- 
house of William Foster, of Emsworth, and there and then 
the said indenture was acknowledged by my said wife 
Hannah }^eioTe the said Daniel Smart and Charles Beare Long- 
croft, then of Havant in the said county of Southampton, 
gentleman (since deceased), two of the perpetual com- 
missioners appointed for the county of Hants for taking the 
ackowledgments of deeds by married women, pursuant to 
8 & 4 Will. 4, c. 74, I being present all the time except 
during the interval when at the request of the said com- 
missioners I left the room in order to allow of my said wife 
Hannah being separately examined hy tho said com- 
n^ssiouors apart from me : and that after the said examina- 
tion had been made 1 was readmitted to the said room, and 


was informed by tho said commissioners that my smd wife 
had been examined whilst apart from me touching her 
knowledge of the contents of the said deed, and that she 
had fully and voluntarily consented unto the same. And I 
further say that before again leaving the presence of the 
said commissioners I saw their respective signatures to tho 
said memorandum of acknowledgment and certiticate re- 
spectively written at the foot of the said memorandum of 
acknowlMgment and at the foot of the said ceriilicute re- 
spectively. 

That at tho time of making such acknowledgment my said 
wife Hannah was of full age and comi^eteut imderstaudiug, 
and knew the said acknowledgment was intended to pass her 
estate in the premises respecting which such acknowledg- 
ment was made for the purpose of securing by way of mort- 
gage to the said Mary Fadwick the sum of 700Z. and in- 
terest, and subject thereto, for enabling her to dispose of 
her estate and interest in tho said premises to such uses 
and in such manner as .she, notwithstanding her then i>re- 
seut or any future coverture, should at any time, or from 
time to time, by any deed or deeds, or by will or codicil 
appoint, and that the said indenture contained an express 
declaration that tho direction for the reconveyance of her 
moiety or interest in the same liiomises, in the proviso for 
rodomx^tion therein containe d to such uses as aforesaul, 
was intended to enable her to disiiose of the same moiety 
as if she was sole and unmarried, but without x)rejudice to 
the security thereby made ; and that the premises coin- 
jirised in the said indenture were certain freeliold heredita- 
ments situate at Emsworth aforesaid, and fully described 
in the first part of the schedule to the said indenture, and 
as being then in tho occupation of tho said William Foster, 
and certain copyhold hereditaments also situate at Ems- 
worth aforesaid, fully do.scribed in the second part of the 
said schedule, and as being then in the occupation of the 
said William Foster. 

That the said Daniel Smart prepared tho said indenture, 
and was solely concerned for all parties thereto, and after 
the acknowledgment tliorcof by my said wife Hannah, the 
said indenture and the certiticate of tho acknowledgment 
thereof, were taken charge of by the said Daniel Smart for 
the purpose of completing the sidd acknowledgment. 

That the said Charles Beare Longcroft, one of the said 
commissioners, was not in any maiinor interested in tho 
transaction giving occasion for s\ieh acknowledgment, or 
concerned therein as attorney, solicitor, or agent, or ns 
clerk to any attorney, solicitor, or agent so interested or 
concerned. 

That I know and was well acquainted witli the said 
Charles Beare Longcroft for nniny years prior to his death, 
and am well acquainted witli Ids handwriting, and 1 say that 
the signature “C. B. Longcroft,*' subscribed at the foot of 
the memorandum of the acknowh^lgmcut of the said in- 
dent iix*e, is of the pr^* per handwriting of the said Charles 
Beare Longcroft ; and ^ hat the signature “ C. B. Loi»gcrofb*' 
subscribed at tbc foot of the certiticate of acknowdodginont 
of the faid indenture by my said wife Hannah is of the 
proper handwriting of the said Charles Beare Longcroft. 

That I knew and was wxdl ac(iuainted witli the said 
Daniel Smart for many years xnnor to Ids death, and am 
well acquainted with his handwrit jng, and Isay that the 
nature “Daniel Smart," subscribed at the foot of themorno- 
raudum of acknowledgment of the said imlentnre, i.s of the 
proper handwriting oi the said Daniel Smart, and that the 
signature “ Daniel Smart" subscribed at the foot of tho cer- 
tificate of acknowledgment of tlie said indenture l»y my 
said wife Hannah, is of the proper handwriting of the said 
Daniel Smart. And I further say that ttio signature 
“Daniel Smart," indorsed on the said indenture as tho 
witness attesting tho execution of tlio same indenture by 
the said William Tier, mo, the said Elijah Packer, and my 
said wife Hannah, and tho said Elizal)eth Tier respectively, 
is of the proper handwriting of the said Daniel Smart. 

That my said wife Hannah afterwards by her will, bearing 
date tho Ist Oct. 1858, in exercise and execution of tho 
authority given to her by tho said indenture^ apiiointcd that 
from and after her decease all that licr undivided moiety of 
all that and those tho piece or parcel of land and heredita- 
ments situate at Emsworth aforesaid, specified in tlie first 
schedule to the said indenture, and subject to the .same in- 
denture, and also all other her real estate whatsoever and 
wheresoever, should be and remain to the use of me her said 
husband, my heirs and assigns for ever. And by the said will 
she also gave , devised, and bequeathed all that the estate 
and interest in a certain copyhold estate situate at Bms:* 
worth aforesaid, specified in the second schedule to the said 
indenture, subject as therein mentioned unto me her 
said husband, my heirs, executors, administrators, and 
assigns absolutely. 

That mflr said wife Hannah died on or about the 16th Oct, 
1858. 

That tho said William Tier, one of tlie parties to the 
said indenture died on or about the 25th March, 1860. 

That the said Elizabeth Tier, another of tho parties to 
the said indenture died on or about the 13th Nov. 1860. 

That the said Charles Beare Longcroft died on or about 
the 6th May 1859. 

That the said Daniel Smart died on or about tho 5th 
July 1859. 

That the sum of 700L intended to be secured to the said 
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Mary Padwickby the soidindenture together with anarrear 
of interest is still due and owing on the said security. 

That I have contracted for the conveyance of the equity 
of redemption of and in the moiety of the said freehold 
and cop 3 ' hold hereditaments comprised in the said ind^ture 
and by the said will of my said wife, devised to me my heirs 
and assigns as aforesaid to the said William Foster, and that 
I was not aware until informed of the fact on or about 
the 17th March last by Mr. James Stening of Portsea, 
and Emsworth, my pi'esent solicitor, that the said certificate 
had not been filed in this honourable court, and that no 
aflidavit in verification of the certificate by either of the 
said commissioners couhl be found. 

That I am now required by the parties interested in tho 
said sum of 7001. secured by the said indenture to perfect 
the said acknowledgnjont, and the i)erfecting thereof is also 
necessary in order to enable me to complete my contract 
for tho conveyance of tho said moiety of the said freehold 
and copyhold hereditaments to tho said William Foster. 

There was also produced an aflidavit of James 
Stening, an attorney and solicitor practising at 
Portsea and Emsworth, who had succeeded to the 
practice of the said Daniel Smart. In this affidavit 
he deposed that he knew and was well acquainted 
with the said Daniel Smart, Charles Beare Longcroft, 
Wra. Tier, and Elijah Packer, and v/ith the hand- 
writing of all of them ; that every signature of 
each of them on all the documents alluded to was in 
the proper handwriting of each respectively. The 
affidavit also contained the following : 

That I knew aud was well acquainted with Hannah, tho 
wife of tho said Elijah Packer for thirty years prior to her 
death in the year 1858, and that at the date of the execution 
of tho said indonturo the said Hannah Packer was of full 
age, that is to say, of tlio age of fifty years or thereabouts, 
and of competent understanding. . . . 

That at tho request of the said Elijah Packer I have 
caused diligent search to he made amongst the documents 
and papers of tho late Daniel Smart which camo into my 
custody after his decease, and the said certificate of acknow- 
ledgment was found on or about the 5th March last in one 
of the deed boxes formerly of the said Daniel Smart, and 
that diligent search has since been made for an aflidavit in 
verification of the said certificate, but none has been found 
nor any draft thereof, and I verily believe that no such 
aflidavit is to bo found. 

Certifleates of death of all the deceased persons 
mentioned in these affidavits were also produced ; 
the certificate and memorandum of acknowledgment 
were both duly drawn up. 

Sect. 85 of the Fines and Recoveries Act 1833 
(3 & 4 Will. 4, c. 74) i)rovides : 

That every such certificate as aforesaid of tho taking of 
an acknowledgment by a married woman of any such deed 
as aforesaid, together with an affidavit by some person 
verifying the same, and the signature thereof by the 
party by whom the same shall purport to be signed, shall 
be lodged with some officer of the Court of Common Pleas 
at Westminster, to be apx>ointed as hereinafter mentioned; 
oud such ofiicer shall examine the certificate, and see that it 
is duly signed, either by some judge or master in Chancery, 
or by two commissioners appointed pursuant to this Act, 
and duly verified by affidavit as aforesaid, and shall also see 
that it contains such statement of particulars as to tlie 
consent of the married woman as shall from time to time bo 
required in that behalf ; and if all tho requisites in this Act 
in regard to the certificate shall have been couufiied with, 
then such officer shall cause the said certificate, and tho 
affidavit to bo filed of record in the said Court of Common 
Pleas. 

Sect. 89 requires the Court of Common Pleas from 
time to time to make such orders and regulations as 
the court shall think iit, touching the various 
matters dealt with by the Act. 

By No. 4 of Ref/uhr. Generales, Hilary Term, 

4 Will 4, it is ordered that : 

Tbe affidavit verifying the certificate to be made pursuant 
to the said Act, and which certificate shall bo in the form 
contained in tho said Act, shall be made by some practising 
attorney or solicitor of one of the courts at Westminster, 
or of one of the counties palatine of Lancaster or Durham, 
and that in all cases it shall be deposed in addition to the 
verification of the said certificate, that the deponent knew 
the person or persons making such acknowledgment. And 
that at tho time of making such acknowledgment, the per- 
son or persons making the same was or wore of full age and 
competent understanding; and that one at Idkst.of the 
commissioners taking such acknowledgments, to the best of 
his (deponent's) knowledm or belief, is not in any manner 
mterested in the transaction giving occasion for the taking 
of such acknowledgment, or concerned therein ns attorney, i 


solicitor, or ogout, or os clerk to any attorney, solicitor, or 
agent so intorested or concerned ; and tliat the uniues and 
residences of the said commissioners, and also the place or 
places whore snch acknowledgment or acknowledgments 
shall bo taken, slinll be set forth in such aliidarit. And that 
previously to such acknowledgment being taken, the de- 
ponent had inquired of such married woman wlietber sbo 
intended to give up her interest in the estate to be passed, 
and also the answer given thereto; and where any such 
married woman in answer to such inquiry shall declare 
that she intends to give up her interest without any pro- 
vision, tho deponent shall state that he has no reoous to 
doubt the trutn of snch dechiration, and he verily believes 
the same to be true. And where any provision has been 
agreed to bo made, the deponent shall state that the same 
has been made by deed or writing, or if not actually modo 
before, that the terms of the intended pi-ovi.sion liave been 
reduced into writing, whicli deed or writing lie verily 
believes b.a3 been produced to tbe said judge [ma.ster, or 
commissioners.] 

By a subsequent rule of Trinity Term in the same 
year, it was ordered that 

Where such parts of tbe affidavit verifying the certificate 
of acknowledgment, taken in puv.suanco of tlio late Act of 
Parliament respecting lines and recoveries, as state the 
deponent’s knowledge of ilie party making the acknow- 
ledgment, and her being of full age canu'Dl be deposed to 
by a commissioner, or by an attorney or solicitor, tbe same 
may ho deposed to )>y some other i)orson, whom the person 
before wdiom tbe aflidavit shall be made shall consider com- 
lietont so to do. 

II JI. ir/jife submitted that upon the affidavits 
produced all the requirements of the statute were 
carried out, and It appeared also from these affi- 
davits that no other evidence but that of tlie husband 
was procurable of the matters of which the rules 
required verification. In the case of Kxparle Stevens^ 
3 Ilodgcs 13, the court allowed a certificate and 
affidavit to be filed two years after the acknowledg- 
ment. 

Bovill, C. J. — The affidavits, I think, show a 
sufficient compliance with the terms of the Act of 
Parliament, and the order asked for should bo 
granted. The certificate is in proper form, and tho 
signatures of both the commissioners arc verified 
by the affidavit of a practising attorney ; it appears 
also by that affidavit that tlie attorney knew the 
person making the acknowledgment, and he de- 
poses that she was at the time of full age and com- 
petent understanding. But as to the other matters 
required by the rule, the husband is the only person 
who is able to state that one of the commissioners 
was disinterested, or that his wife intended to give 
up her interest ; he, however, docs this satisfac- 
torily, and describes a conversation Avith tho com- 
missioners on the subject immediately after the 
acknowledgment was made. This was a substantial 
compliance so far as the Act is concerned with what 
is required to render an* acknowledgment valid. It 
is certainly not a literal compliance with what is 
required by the general rules, nor is it in accord- 
ance with tho usual practice. Tho practice, hoAV- 
cver, has not been unbroken, and tho case referred 
to shows that the rules have not been alwaj's strictly 
comx>lied with ; and in this case I do not doubt the 
propriety of transgressing them again. 

Byles, J.— I am of tho same opinion, although I 
have formed it with some hesitation. It is clear 
from tho affidavits that wc have the best evidence 
procurable of what was said at the time, and I 
think it is not likely that such a conversation would 
have been stated unless it really took place. It 
may be said that tho application was out of the 
usual time, but the answer to that is, before this 
such an objection has been held to be not in- 
suparable. In granting the order asked for, we 
shall, I think, be acting in accordance with the 
manifest truth and justice of the case. 

Brett, J.— I also.have some difficulty in agreeing 
to grant this application, because it is clear that the 
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rule of court has not been complied with ; unless 
the circumstances of a case are most exceptional, 
wc ought certainly to insist upon compliance with 
the rules; but the statute docs not say that the 
rules are to be treated as part of the enactments ; 
and they are therefore mere rules of practice for 
the convenience of the ofllcers of the court; and 
although the court should insist upon their being 
carried out when it is possible to do so, and except 
under peculiar circumstances, yet I think that no 
affidavits can be produced which would show facts 
creating a better justification for our making the 
order. 

Application grantal. 

Attorneys for applicant. Dyne and Harvey, 


SatU7day, April 30. 

Everard V , Kendall. 

County Courts — Admiralty jurisdiction — Ship — 

— Dumb-harqe — The County Courts Admiralty .Juris- 
diction Act 18G8 (31 32 Viet. c. 71), s. 3—27/e 

County Courts Admiralty Jurisdiction Amendment 
Act 18G9 (32 (5- 33 Viet. c. 51), s. 4. 

A dumb-bai'ge, being a vessel propelled by oars onhj^ is 
not a ** vessel” U'ilhin the meaning of the County 
Courts Admiralty Jurisdiction Act 1308 (31 
32 T7e/. c. 71), o;* a ship ” within the meaning of 
the County Courts Admiralty Jurisdiction Amendment 
Act 1809(32 33 T7*ct. c. 51), s, 4 ; so that whei'e 

there a collision between two dumb-barges no 
County Court has Admiralty jurisdiction in the 
matter. 

The County Courts do riot Udee a new and original Admi- 
ralty jurisdiction under the Acts 31 32 T7c<. c. 71, 

and 32 33 17ct. e. 51, but merehf a portion of that 

jurisdiction which teas formerly enjoyed exclusively by 
the High Court of Admiralty, 

This was an application for a prohibition against 
the judge of the City of London Court exercising 
the Admiralty jurisdiction of the court in a case 
where the defendant’s dumb-barge had “ sat on 
the head ” of the plaintiff’s dumb barge. 

Lanyon, for the defendant. — This question turns 
on the construction to be put upon the 4th section 
of the County Courts Admiralty Jurisdiction Act 
18G9 (32 & 33 Viet. c. 51). The County Courts 
Admiralty Jurisdiction Amendment Act 18G8 
^1 & 32 Viet. c. 71), s. 3, gives to certain County 
Courts, to be appointed by Her Majesty for the 
purpose, a limited Admiralty jurisdiction in certain 
cases. The City of London Court is one of the 
courts so appointed. One of these cases is “as to 
®uy. claim for damage to cargo, or damage by 
collision,” where the amount claimed does not 
exceed 300/. The statute of 1808 throughout uses 
the word “ vessel,” and “ vessel ” is defined in the 
general orders made in pursuance of the Act as 
** every description of vessel used in navigation not 
Mopelled by oars only.” The City of London 
Court, then, has no jurisdiction in this case under 
the statute of 1868, as a dumb-barge is not a vessel 
within the meaning of the Act. The 3rd section of 
the Act of 18G8 is amended by the 4th section of 
the Act of 1869 (32 & 33 Viet. c. 51), so as to 
“extend and apply to all claims for damage to 
ships, whether by collision or otherwise, when the 
amount claimed does not exceed 300/. The ques* 
tion then arises whether the word “ ship ” usm in 
this section has a more extensive meaning than the 
word “ vessel ” used in the Act of 18G8, so as to 
include a damb*barge. It is submitted that the 
word “ ship ** used in the one Act means precisely 
the same as the word “ vessel ** in the other; and, J 


if that is disputed, then, as the Acts in question 
transfer a portion of the jurisdiction of the High 
Court of Admiralty to the County Courts, we must 
look to the doctrines and practice ( f that court for 
the meaning of the word “ ship.” Tried by that 
test, “ship” means a vessel used in navigation 
propelled otherwise than by oars, and does not 
include a dumb-barge. 

The liiWao, 1 Lu ^h. 149 ; 3 L. T. Eep. N. S. 338 ; 

Day showed cause in the first instance. The 
County Courts take an original Admiralty jurisdic- 
tion under sects. 2 and 3 of 31 & 32 Viet. c. 71, and 
not a jurisdiction delegated from the Admiralty 
Courts. What has been said as to the doctrines and 
jurisdiction of the High Court of Admiralty has there- 
fore no application to the present case. Under this 
statute, the County Courts may take cognisance of 
matters over which the High Court of Admiralty 
has no jurisdiction. [Keating, J. — What say you, 
then, to the 7th section of 31 & 32 Viet. c. 71, 
which provides that, where it apx)ears that the claim 
exceeds the prescribed amount, the County Court 
judge shall transfer the case to the Court of 
Admiralty ? How could that be done, if it were 
one of these matters, in which the latter court has 
no jurisdiction.) A jurisdiction in the case is im- 
pliedly given by the section to the High Court of 
Admiralty. The matter then stands thus : the Act 
of 18G9 was never meant to limit that of 1868, and 
the latter gives the County Court jurisdiction in 
this case. With regard to the definition of the vrord 
“ vessel ” contained in the general order, the orders 
in question arc of no binding force in this case, as 
they w’erc made in pursuance of sects. 35 and 36 of 
31 & 32 Viet. c. 71, and those sections do not give 
the Lord Chancellor and the judge of the High 
Court of Admiralty any power to define the words 
used in the Act, or to restrict the jurisdiction given 
under the Act. 

Keating, J. — Cause has been shown in the first 
instance against an application for a prohibition, 
with a view to deciding a question arising on the 
construction of the Acts of Parliament, which trans- 
fer a portion of the jurisdiction of the High Court 
of Admiralty to the County Courts. It appears 
that a collision has taken place between two 
barges in the Thames. The.se barges are con- 
fe.sscdly boats that are propelled by oars onlj--, 
and the question is how far the County Courts 
have admiralty jurisdiction in such a case. I 
think that the Acts cannot be said to have in- 
ves'ted them with such a jurisdiction. I do not 
know whether it was the intention of the Legislature 
to give it ; at any rate, we must take the Acts as 
we find them in deciding the question how far the 
language of the Acts invests the County Courts 
with the jurisdiction claimed for them. Looking at 
the Acts of 1868 and 1669, I cannot assent to 
the extremely ingenious argument of Mr. Day, 
that it was tho intention of the Legislature 
to^ create in^ tho County Courts a new and 
original admiralty jurisdiction in cases of col- 
lision. On. the contrary, it appears to me that 
the Legislature has given tho County Courts 
no jurisdiction in such cases, except where the 
Court of Admiralty had jurisdiction. Now, it is 
admitted that the Court of Admiralty has no juris- 
diction' in the case of Vessels like these, and there is, 
to my thinking, nothing in the Acts of Parliament 
to give the County Courts jurisdiction in cases 
where the Court of Admiralty would not have it. 
Sect. 3 of 81 & 82 Viet. c. 71, provides that any 
County Court having Admiralty jurisdiction shall 
have power to try and determine certain causes, 
enumerated in the four sub-sections appended to 
the clause. It is suggested by Mr. Day that the 
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causes liere mentioned are not such as, but for this 
Act, would be termed “ Admiralty causes," but that 
for the purposes of this Act, they are to bo con- 
sidered Admiralty causes, and, but for the Act, 
would not go by that name. I would not say 
tiiat the argument is wholly destitute of founda- 
tion ; but, looking at the whole of tho Act, I 
cannot assent to it. It appears to mo that the 
7th section of the Act is wholly inconsistent with 
such au interpretation. There it is clearly pro- 
vided that where during the progress of an admi- 
ralty cause in a County Court it appears that the 
subject matter exceeds tho limit in respect of 
amount, the County Court judge shall remit the 
case to the Court of Admiralty. If that is so, 
it goes far to show that tho Legislature in- 
tended by these Acts simply to transfer a por- 
tion of the jurisdiction of the High Court of 
Admiralty to the County Courts. It may pos- 
sibly be that if a cause, which could not be com- 
menced in the Court of Admiralty, is remitted to 
that court under the 7th section, the section would 
impliedly give the Court of Admiralty jurisdiction. 
But that is a strained construction of the Act, and 
argues a clumsiness in the wording of the Act of 
Parliament which we ought not to attribute to it. 
Looking at the other provisions of the Acts, it seems 
to me clear that Mr. Day’s argument cannot be sup- 
ported. They may confer a jurisdiction over some 
matters, over which the Court of Admiralty has no 
jurisdiction, but it appears to me clear that they 
did not intend to enlarge the jurisdiction of the 
County Courts as to cases of collision. It is re- 
markable that the definition of tho word “ship” given 
by any of tho Acts relating to the Court of Admiralty 
excludes a dumb-barge, and there is no definition of 
the word in any Act which could include it. As 
then, at tho time of the passing of the Acts of 
1808 and 1800, the Court of Admiralty had no juris- 
dictiou in the case of a collision between dumb- 
barges, and the Legislature, by Acts passed in those 
years, transferred a portion of the jurisdiction of 
the Court of Admiralty in cases of collision to the 
County Courts ; if the Legislature had intended to 
give to the latter courts a more extended jurisdic- 
tion than that enjoyed by the Court of Admiralty, 
so as to enable them to entertain a question like the 
present, M'e should expect to find a clear expression 
of that intention in the Act. We find no such ex- 
pression, and must, therefore, hold that no such 
jurisdiction was gWen. That it was not given may 
be a casus omissus; still, that does not alter the 
question. It is not necessary, in the view I take 
of the case, to decide how far the general rules 
framed under the Act of 1868 arc of binding autho- 
rity. My judgment is entirely independent of their 
efficacy, and is founded on a general view of the 
Acts. 

M. Smith, J. — I am of the same opinion. The 
jurisdiction claimed on behalf of the County Courts 
depends upon two statutes, 81 & 32 Viet. c. 71, and 
82 & 33 Viet. c. 61. The former Act provides that 
the Queen in Council may appoint certain County 
Courts to have Admiralty jurisdiction, and assign 
to the courts so appointed a certain district. 1 
think that that is confined to Admiralty jurisdiction. 
The 3rd clause provides that certain specified causes 
shall be tried by the County Courts to whom such 
jurisdiction shall have been assigned. The object 
of that danse is to select certain portions of admi- 
ralty jurisdiction which are fit to be transferred to 
tho County Courts. The causes to be transferred 
are enumerated in the four sub-sections appended 
to the clause. What is the meaning or*the words 
damage by collision or otherwise ?” In consider- 
ing that question, there is nothing to guide ns hut 
a general view ot the Act. As far as the subject- 


matter of the Act is concerned, the words mean 
damage by collision by ships. What then, at tho 
time of the passing of this Act, was a “ ship” as 
understood in the High Court of Admiralty, and 
as defined in the statutes relating to that court ? It 
is considered that the jurisdiction of the Court of 
Admiralty is confined to vessels propelled otherwise 
than by oars. I can see no intention on the part of 
the Legislature to alfer the jurisdiction of tho 
Court of Admiralty by any definition of the word 
“ ship.” In 24 Viet. c. 10, the word “ ship ” is de- 
fined, and the definition limits its meaning in the 
way I have mentioned. In 1868, both according to 
its original jurisdiction and under 24 Viet. c. 10, 
the Court of Admiralty has no jurisdiction over 
ships propelled solely by oars. The same state of 
things prevailed in 1869. The 4th clause of the 
Act of 1869 does not cnhirgo the jurisdiction of tho 
County Courts, so as to make it embrace dumb- 
barges. Tlie object of the clause was to extend tho 
jurisdiction of those courts, so as to include a 
claim for damages arising from a collision between 
ships. The Legislature could have had no object in 
saying “ to ships,” except that, without those words, 
the language of tho Act would have been too 
general, and, by using those words, it confined the 
jurisdiction of the courts to the subject to which 
the jurisdiction was meant to extend. It seems to 
me that the words “ by ships ” employed in this section 
were used to limit tho jurisdiction to ships as defined 
in the Admiralty Court Act, and known in that court 
by that name. These are Ihc only statutes on which 
reliance can bo placed, and on a general view of 
them I am of opinion that the word “ ship,” as used 
in this section, does not include a dumb-barge. 1 
agree witli my brother Keating that it is not neces- 
sary for us, for the purposes of this decision, to give 
a binding force to the general orders of 1868, 
though, to say the least of them, they are strong 
indications of what, in the opinion of two very high 
authorities, was the interpretation to be put upon 
the Act. 

Brett, J. — In this case, ns I understand it, there 
was a collision between two barges, in other words, 
damage done by a barge to a barge, and that 
damage was done not within the district over 
which the ordinary jurisdiction of the City of London 
Court extends. But the barge that was the cause 
of the injury coming within that district, was 
seized by the judge of that court, who claimed juris- 
diction to adjudicate upon the case under the 4th 
section of 32 & 33 Viet. c. 51. The 3rd section of 
31 & 32 Viet. c. 71 gives to certain County Courts, 
to be nominated by the Queen in Council, the powers 
of a Court of Admiralty — to institute proceedings 
in rem. The question for us now to decide is, 
whether the 4th section of 32 & 33 Viet. c. 61 gives 
that power to the judge of the City of London 
in the present case. It is suggested that it does, for 
that, whereas tho Act of 1868 applied only to some 
vessels, the Act of 1869 applies to all cases of col- 
lision by ships, and consequently includes a collision 
between barges. That depends on the construction 
to be put on the word “ ship,” as used in the Act of 
1860. As by those Acts Admiralty jurisdiction is 
given to the County Courts, we must see what is 
the meaning of the word “ ship” in the Court of 
Admiralty. Now it is clear that in that court the 
word “ ship” would not include a dumb-barge. 1 
should be inclined to think that it was not the 
intention of the Legislature to enlarge the juris- 
diction of the County Courts in cases of collision 
as to the kind of vessels with which the courts have 
power to deal, but simply to enlarge their juris- 
diction by giving them power to institute proceed- 
ings in rem. Then, as to the Act of 1868, 
ho^ it is not necessary to determine whether 
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that Act gave to the County Courts Admiralty 
jurisdiction at all. I think it did not. The 
foundation of all Admiralty jurisdiction is the power 
to commence proceedings by seizure, and that 
power 1 do not think the Legislature intended 
to give. The 3rd section of the Act transferred to 
the County Courts, to be tried in a particular way, 
certain classes of cases which before were triable 
in the Court of Admiralty. Amongst these we find 
specified (subsect. 3), “ Any claim for damage 
cargo or damage by collision.” This evidently means 
damage done on the water; and sects. 21 and 22 
show that it is damage done by “ vessels ” There 
is nothing to show that those sections applied to any 
other vessels than those of which up to that time 
the Court of Admiralty took cognisance. What 
were they ? The Court of Admiralty has jurisdic- 
tion in all cases of collision by ships. What vessels 
does that word include? Only those that are pro- 
X)elled otherwise than by oars. The statute 3 & 4 Viet, 
c. C5, gave to the Court of Admiralty jurisdiction in 
the case of any damage done by a ship or sea-going 
vessel. The case of The Bilbao^ L. T. Kep. N. S. 338, 
decided that that meant vessels not propelled by oars. 
That being so, the Act of 18G8 must be understood as 
relating to collisions by or to vessels not propelled 
by oars. If that is the meaning of the Act of 18G8 
it is also the meaning of that of 18G9. It cannot 
possibly be said that, because the word “ vessel ” is 
employed in the Act of 18G8, and the woid “ship” 
in that of 18G0, the latter statute applies to collisions 
between vessels not contemplated in the former 
Act, and not recognised as ships by the Court of 
Admiralty under either its original jurisdiction or 
that conferred by statutes, i come, then, to 
the co7icIusion that the collision in the present 
instance was not between “ ships ” within the 
meaning of the Act of 18G0, and thereforo that the 
City of London Court has no jurisdiction in this 
case ; and no County Court has jurisdiction in such 
a case as this, unless the collision took place 7 /ithin 
its ordinary jurisdiction. 

Rule absolute for a prohibition. 

Attorney for plaintiff, B. F. French. 

Attorney for defendant, John A. Fani/iehl. 


Fridajp May G. 

Sinclair v. The Great Eastern Railway 
Company. 

Payment oj money into court — Satisfaction of Judy ment 
— Abuse of legal process. 

Upon an arbitration a large sum teas awarded as damages 
to the pknntif ; judgment for the amount was signed 
on the [)fh Sept. ; and on the same day a summons 
was taken out by the defendants for the purpose 
(f^ questioning the validity of the award ; on the 
2Qth Oct. an order was made by a judge at chambers 
that proceedings should be stayed until the 5M day of 
tm next term^ defendants bringing into court by 
Thursday the amount of the award.*’ This amount 
was accordingly brought into courts and at the begin- 
ntng of the next term a rule moved by the defendants 
to set aside the award was refused. Various disputes 
took place about taxation of costs and the regularity of 
the judgment^ but no obstacle was placed by the defen- 
dants in the way of plaintiff's taking the money out of 
courty and on the 2nd Bee. they wrote to him saying 
that the money remained there at his peril. On the 
"ist Feb. following, defendants obtained an order under 
which this money was paid over to the plaintiff: 

Held, that although perhaps the judgment could not be said 
to have been satisfied by the payment of this money into 
court, according to the terms of sect. 17 o/l ^ 2 Vict. 
c. 110, yet the court would not permit such an abuse of 


its process as to make the defendants under the circurn^ 
.stances pay interest beyond the 2th Nov., the day on 
which the plaintiff might have obtained the money 
himself. 

This case has been previously reported upon 
another point; (21 L. T. Rep. 752.) 

A rule nisi had been obtained on the defendants* 
behalf, calling upon the plaintiff to show cause why 
all proceedings in the action should not be stayed, 
and why satisfaction of judgment should not be 
entered on payment or tender of costs of so doing 
by the defendants. 

It appeared from the affidavit of the defendants’ 
attorney, upon which the rule was moved, as fol- 
lows : — 

The action was broiiglit to recovoi* the sum of 
13a. Id,, alleged to be due from the defe7idaut3 to 
the plaintiff on a balance of accounts dolivored by the 
pluintiif to the defendants. 

The action came on for heai'ing before Bovill, C. J., at 
the sittings in London nfter Hilary Term, on tbe 23rd Feb. 
18(>9, wlierenpon a verdict by consent was taken for the 
pluintitf subject to the award of Thomas James Clark, Esq., 
one of Her Majesty’s coimsol. 

The arbitrator commenced Lis sittings on the oth April, 
and the arbitration occupied maiiy days. 

The arbitrator made his award on the 31st Aug. 1869, 
finding for the plaintiff on all tho issues joined, and award- 
ing to him damages amounting to 28,850i. 

On tlie 9th Sept, 18G9, under tlie advice of eoun.sel, I 
took out a summons to show cause why proceedings should 
not bo stayed to enable defendants within the iirst four 
thiys of the succeeding Michaelmas Term to move to set 
aside the said award on certain grounds specified in such 
summons. 

The said summons was returnable on the 10th .Sci>t., and 
I attended tho same with eouusel. A clerk of the pJaintifl’’s 
.attorneys attended, and requested that the sumuxous might 
be adjourned, and I consented to such adjourumeut. 

After .several further adjourumeuts for the convenience 
of either side, it being the Long Vacation, tbe summons 
was heard on the 2Clth Oct. 18(>9, and the following order 
was made by tbe late Mr. Justice Hayes : 

“ Upon hearing oounsel'on both sides I do order that all 
proceedings in Ibis action and iji the award be stayed until 
the fifth day of next term, dofoudauts bringing into court 
by Thxtrsday tbe amount of the award ; costs to abide the 
event of proceexlings in court on luotion. I certify for 
counsel. — Dated the 2‘»th Oct. 1869.” 

On Thursday, the 28th Oct. 1869, tho auxonut of the 
award, 28,850i., was accordingly paid into court by the 
defendants. 

The court was moved by Mr. Keane, Q.C., on behalf of 
the defendants, on the 8th Nov. last — the case having been 
init into the reserved list — for a rule nini to show cause why 
the award should not be sot aside or remitted back to tho 
arbitrator ; hut tho rule was refused. 

Tho jdaintiff’s attorneys, by their clerk, attended tho 
hearing of the said application, and mode a charge for such 
attendance in their bill of costs. • 

The bill of costs of tho plaintiff’s attorney was <lclivC7*od 
to mo for taxation on the 18tli Nov. last, and the same was 
shortly afterwards taxed ; and an allocatur was taken on 
tho 23rd Doc. last for 9341. l.ls. lOd. 

On the Itth Jan. 1870 plaintiff obtained a rule n>.ai tor the 
imister to review his taxation tipou three gi'ouuds — 

1. Allowance of only one counsel ; 

2. Disallowance of the costs of Queen’s counsel ; 

3. Kedtiction of the arbitrator’s fees. 

Cause was shown against this rule- by Mr, Keane, Q.C., on 
behalf of the defendants, the 26th Jan. last. 

The rule was discharged as to the arbitrator’s fees, but 
was made absolute as to two counsel being allowed. 
The master appointed the 29£h Jan. to review his taxation 
pursuant to the rule, and tho matter was accordingly gone 
into and disposed of on that day. 

The said sum of 28,8601. was paid into court, to await the 
issue of tho apixlication for a rule to send the award back to 
the arbitrator ; and, on such application being refused, tho 
money remained in court, as I believe, at tho disposal of 
the plaintiff. 

On the 2ad Dec, 1869 it came to my knowledge that tho 
plaintiff hod not taken the money out of court. I then 
informed plaintiff’s attorneys that the money lay there at 
the risk of their client, and that the defendants would 
refuse to pay interast after the date of the disposition of 
the application for the said rule, but they were ready and 
willing to do all thing^s necessary on their port to enable 
plaintiff to take the money out of court. 

On the Ist Feb. last an order was mode by Master Kaye 
directing the plaintiff to take oat of court tbe said sum of 
28,8601. pro twnto ; and, in pursuance of such order, the plain- 
tiff took the said sum out of court. 

On, the same day the plaintiff’s attorneys applied to thede- 
fendants for payment of 16721. 8«. 9A., being, as they alleged. 
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the balance due to the plaintiff, in addition to the money 
taken out of court. This balance included the amount of 

S laintiff’s costs and 4801. 128. lid. for interest from the 9th 
ept. 1809 to the 2nd Feb. 1870, upon the sum of 
30,0411. 1.^8. 10 1., stated to be the amount of the judgment. 

The defendants were willing to pay interest upon the sum 
paid into court from the day when judgment was sigrned, 
namely, the 9th Sept. 1869, to the day when the rule they 
applied for was refused, namely, the 8th Nov. 1869, and also 
interest upon the taxed costs from the said 9th Sept. 1869, 
to 2udFeb. 1870 j the amount of such interest was 2111. 188.2d., 
but they declined to pay the remaining 2681. 14s. 9d., being 
the amount of intei*est claimed from the 8th Nov., last 
mentioned, to the 2nd Feb. 1870, in respect of the amount 
paid into court. 

Accordingly, on the said 2nd Fob., they took out a sum- 
mons calling ui)ou the plaintiff to show cause why further 
l)roceediugs should not be stayed on payment of the sum 
of ll'lSl. l4.s. in satisfaction of the balance of judgment, 
debt, and iutorcst. This sum was the balance claimed by 
the plaintiff leas the 2681. 148. 8d. mentioned in the last 
paragraph. 

On the 5th Feb. 1870, the said summons was heard before 
Mr. .Justice Willes, and the following order was made 
“ Upon hearing the attorneys or agents for iilaintiff, and 
counsel for defendants, I do order that ui)on payment of 
14031. 14s., all further proceedings- herein shall be stayed 
until the 5th day of next term. — Counsel.” 

This sum of 1403/. 14.s. was on the day of the 
date of the said order paid to the plaintiff’s attor- 
neys, and a receipt for the same was endorsed upon 
the order by the plaintiff’s attorneys. 

It appeared from the affidavit of one of plaintiff’s 
attorneys in answer, as follows : 

Judgment was signed in this action on the 9th Sept. 1869 
for the sum of 28,8.501. debt, and costs wbicli were to bo 
taxed. The plaintiff’s attorneys’ bill of costs was delivered 
to the defendant’s attorney on the 18th Nov. last. There 
wore five meetings before the master to tax the said bill of 
costs, and I, during such taxation before the said master, 
ou several occasions remarked to the defendant’s attorney 
that the adjournments were matter rather for the conside- 
ration of the defendants than for tho jdaintilf, inasmuch as 
the judgment wa.s carrying interest a(. the rate of 41. per 
cent, iier annum, which would exceed the costs of tho wit- 
nesses, with respect to whom tho defendant’s attorney was 
Raising objections. 

The sai<i taxing master gave his allocat ur for costs ou the 
23rd Dec. last, and the idaiutiff’s attorneys ou the same day 
served a summons to review the taxation of the plaintiff's 
costs, whicli summons was from time to time adjourned, 
and was ultimately dismissed ou the 6th Jan. lust.. 

Ui>on tho hearing of the said summons I sijndied to the 
learned jiulgo who heard the summons to oruer that the 
sum of 28,8501. in court should be paid out of eourt to the 
plaintiff, but the judge refused to make any such order on 
the groimd that the summons did not coutaiu any notice of 
application for such order. 

Ou the 1st Jan. last the defendant’s attorney sent 
to the plaintiff ’s attorneys a cheque for 034/. los. lOt/., 
the amount at whicU the plaintiff’s attorneys costs 
had at that time been taxed. 

This cheque was returned the same day to the 
defendant’s attorney, inclosed in a letter from the 
plaintiff’s attorneys, in which they said, “ the judg- 
ment is for 20,784/. 15s. 10c/., and we are prepared 
to receive that sum with interest at 4 per cent, from 
the 0th Sept, last, the day on which the judgment 
was signed. As you are aware, however, wo have 
applied to review the taxation of costs, and we can 
only receive payment without prejudice to that ap- 
plication,” 

In answer to that letter, the defendant’s attorney 
wrote on the 4th Jan. : 

I know of no judgment properly signed in this case; 
what your clerk did on the 9th Sept, was irregular, aud he 
was told at the time, as on subsequent occasions, that it 
was a nullity. You are aware that the amouut of the awai’d 
(28,8501.) paid to the court under the order of the judge, 
lias been at tlie disposal of your client since .the 9th Nov* 
last, the day following that ou which the motion allowed by 
tho judge to be made was disposed of. It is of coiurse of no 
imi>ortauce to the company how long your client chooMS to 
x'emaiu out of his money (as I presume from jrour note he 
has hitherto elected to do), but it has been explained to yoi« 
representative on many occasions during the last nix WMks 
or two months that -the company repudiated all liability 
to interest and would not pay it. 

The plaintiff’s attorneys replied to the last-men- 
tioned letter as follows, on the 5th Jan. 

Wo are this morning in receipt of your letter of yester- 


day's date. We think you have written under a completo 
misapprehension. You will recollect that at the 1^1 a 
verdict was found for the plaiutiff, subject to a reference, 
and that the arbitrator had power to direct the amount for 
which the verdict was to stand. This he did by his award. 
The judgment signed by us on the 9th ^pt. was perfectly 
regular, oud now stands. You have long known of the j udg- 
meut. If you had any ground for doing so, you should have 
promptly applied to set it aside. As to the amount paid 
into court by way of security, you are wholly mistaken in 
supposiug that it has been at the disposal of our cliout since 
tho 9th Nov. last. It is uot now at his disposal, aud cannot 
bo obtained by him. To avoid any possible misunderstand- 
ing, we beg to inform you that we shall insist upon the 
validity of the judgment, aud upon payment of the amount 
with interest at 4 jjor cent, from tho date of tho judgment. 
If your clients are uot preiiared to pay this amouut so soon 
as tho question as to the taxation is settled, we are in- 
structed to issuh execution, and wo shall do so. 

Various letters to the same effect passed between 
the attorneys of the parties, and on the 14th Jan. a 
summons, taken out on the defendant’s behalf to set 
aside the judgment on the ground that the same had 
been irregularly signed, was beard before Mr. 
Justice Willes, and dismissed with costs. 

On the same day, tho I4th Jan., this court granted 
a rule nisi, on the plaintiff’s application, to review 
the taxation of the plaintiff’s attorneys’ costs. Tho 
said rule was made absolute on the 2Gth Jan., and 
the taxation of costs was finally completed on the 
1st Feb. last. 

In the interval more letters passed between tho 
attorneys, in which the defendants suggested that 
the plaintiff should take the money out of court 
pro tanto, without i)rejudice, and the plaintiff ex- 
pressed willingness to accept that sum directly from 
the defendants, stating at the same time that the 
money in court was merely a collateral security for 
the payment in full by the defendants. 

On the 1st Feb. a claim was made by the plain- 
tiff’s attorneys as follows : 

The amount of tho judgment in this case is ... £30,041 15 10 
Interest upon it from ‘Jtli Sopt. to 2ud Feb. ... 480 12 11 

30,522 8 9 

Amount iu court to bo received 2nd Feb 28,850 0 0 

£1672 8 9 

for whicli wo shall be glad to receive a cheque iu the course 
of to-morrow. 

The order made by Willes, J. referred to in the 
affidavit for defendants was made on the application 
of tlie defendant’s attorney, and he might at any 
time previously have made the same application. 

In pursuance of that order, the rule 7iisi above 
mentioned had been obtained by the defendants, and 
now came on to be argued. 

Sir G. Ilonyman, Q. C., and Watkin Williams, for 
the plaintiff,' showed cause against the rule. By 
sect. 17 of 1 & 2 Viet. c. 110, “every judgment-debt 
shall carry interest at the rate of 4/. per centum per 
annum, from the time of entering up the judg- 
ment . . . . until the same shall be satisfied, and 
such interest may be levied under a writ of execution 
on such judgment.” The plaintiff, therefore, is 
entitled to interest up to the day upon which tho 
judgment was satisfied. Merely bringing money 
into court as collateral security to abide the issue 
of a motion cannot be said to have been satisfaction 
of this judgment. There was no duty upon the 
plaintiff’s part to take the money out of court ; but 
it devolved upon the defendants to pay to the i>lain- 
tiff, as they eventually did, the amount of the judg- 
ment against them. The only question for this 
court is whether the judgment was satisfied before 
the 2nd Feb. [Bovill, C. J.— Not exactly. 
have to see there was no abuse of the process of tho 
Court. M. Smith, J. — Surely substantially there 
was satisfaction of the judgment when the mone^ 
was paid into court ?3 The plaiutiff demands his 
legal rights, and ho says his misconduct has not 
been such as to make him suffer as a' penalty the 
loss of this interest. At all events the defendants 
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Mrere in the wrong as much as the plaintiff, and, b}' 
the law, a debtor is bound to take every step to 
discharge his debt. 

Sir J, Karslake^ Q.C. and Marriott^ for the defen- 
dants, supported the rule.— After the payment of 
the money into court the defendants could not 
possibly make any profit out of it, whilst the 
plaintiff might at any time have taken it out and 
invested it at a higher interest than that which he 
now claims from the defendants. The plaintiff's 
attorneys said in effect throughout the correspon- 
dence, We will complete the taxation at our leisure, 
and when we receive the final allocatur we will 
issue execution for the whole debt and*costs and the 
interest upon both. It was held by the Court of 
Exchequer in Hews v. Pyke, I Dowl. 322, that if 
money be deposited in court in lieu of bail above, 
pursuant to the 7 & 8 Geo. 4, c. 71, an I the plaintiff 
obtain a verdict, he must limit his execution to the 
surplus of his demand beyond the sum deposited ; 
and it was said at the end of the judgment : “The 
just interpretation of the direction in the Act, that 
the sum deposited shall remain in court * to abide 
the event of the suit,’ is that the plaintiff, if he suc- 
ceeds, shall not be entitled only, but bound to z’esort 
to that in the first instance, and can issue his exe- 
cution for the surplus only.’’ The defendants are 
entitled to this rule on two grounds: first, the 
judgment against them was satisfied pro taato^ when 
this sum was paid into court, or, at all events, on 
the 8th Nov. ; secondly, this court has discretionary 
power over its process, and to allow the plaintiff 
interest after the date to which the defendants are 
willing to pay it, would be an abase of legal right, 
even if the plaintiff possess that right. 

Bovill, C. J. — If the question in this case had 
been whether by the strict and technical rules of 
law this judgment was satisfied by the payment of 
the money into court, I should think that our 
answer must have been against the defendants ; but 
what we have to decide with regard to this rule 
does not depend upon that. The Act of 1 & 2 Viet, 
c. 110, 8. 17, certainly provides that a judgment- 
debt shall carry interest from the time of entering, 
until it shall be satisfied ; but the court has always 
had the power to control its proceedings, and to 
take care that injustice is not done to either party, 
for instance, if money due is tendered to a creditor, 
the court will prevent an execution being levied. 
This is a stronger case than a tender, for, ns I 
understand it, the money was brought into court for 
the purpose of being paid over to the plaintiff, if a 
certain motion to be made by the defendants were 
unsuccessful ; no judge nor counsel, nor attorney 
could, I think, understand the effect of the order in 
a different sense. On the 8th Nov. a rule to set 
aside the award was applied for and refused, and 
there was nothing on the following day to prevent 
the plaintiff from obtaining possession of the whole 
sum : there is indeed nothing suggested as a 
reason for his not having then taken it. The 
money was in court, and if, having the means 
of obtaining the money, the attorney for the plain- 
tiff had thought fit to issue execution, the court 
woi|M, according to the case of Hews v. Pyke, have 
set iiaide the execution and refused to allow the costs, 
for it would have been an abuse of the process of the 
court. I cannot conceive what object the plaintiff 
could have had in not taking the money out on the 
9th Nov. Having referred to the master, I find 
that if the plaintifTs attorneys had then taken out 
a summons, and had obtained the defendant’s con- 
sent, which they were ready to give, and had 
attended at chamber^ the order would have been 
made as a matter of course, and the costs of the 
summons and attendance would faavebeen afterwards 
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allowed them on taxation. This miserable dispute 
must have arisen, I suppose, from temper, or from 
one attorney’s clerk putting his kuowlege of law 
against that of another attorney’s clerk ; and the 
result has been that to one side or the other there 
must be a loss of all interest upon a large sum of 
money for three months, and a loss of the amount 
of costs incurred by the correspondence, and ex- 
penses attending this rule. Under the circum- 
stances, it would be the sanction of an abuse of the 
proceedings of the court if we were to compel the 
defendants to pay interest upon the money in court 
for the period after which the plaintiff might have 
taken it out. The rule therefore will be made 
absolute. 

Keatikg, J.— I have not heard the whole of the 
arguments, but I entirely concur with what has 
been said by my Lord. 

Smith, J. — I am of the same opinion. It is not 
necessary to consider M'hether there could have 
been set up a plea of payment in satisfaction of 
judgment, although I certainly think that sub- 
stantially when paid into court the money was 
allocated in satisfaction pro tan to of the judgment 
obtained by the plaintiff. This is a stronger case 
in the defendant’s favour than Hews v. Pyket 
because the money was here paid in for a special 
purpose ; it is, however, unnecessary to decide the 
exact effect of that payment, because it is clear to 
ray mind that the judgment was substantially satis- 
fied. From the 8th Nov. no obstacle was made by 
the opposite side, and the plaintiff might at any 
time have obtained the sum of money in court. 
We ought, therefore, to prevent an abuse of any 
strict legal right which the plaintiff might have, 

I and the rule should be absolute. 

Brett, J. — I doubt if the judgment can be said 
strictly to have been satisfied either on the 8th 
Nov. or on the 2nd Dec., but when I find that the 
plaintiff might have had his money without oppo- 
sition, had it not been merely for temper or some 
other unexplained cause, I think the court ought to 
interfere, and order satifaction to be entered. 

Jittle absolute. 

An application by defendants for costs was re- 
fused, no claim having been made for them in the 
rule. 

Attorneys for plaintiff, Thomas and lloUams, 

Attorney for defendants, W. H. Shaw. 


COUBT OF EXCHEaUER. 

Reported by H. Leigh and £. Lumley, Esqrs., Barristers-at-Law. 

Wednesday^ April 27, 1870. 

Jenkinos (app.), r. The Justices op tub City 
OP Manchester (resps.) 

Magistrates* law—- Peer licence— Granting cerlijicaie 
for — Qualification of house— Rated in one sum 
House situate in two townships— Rated in Uoo sepa- 
rate sums — Sufficiency of such rating — Extraparo- 
chial or other place — 3 4’ ^ Viet. c. Gl, ss. 1 and^— 
Wine and Beerhouse Act 1869 (32 4' 33 Viet. c. 27), 
ss. 1 and 8. 

By sect. 1 ^ the B ^ i Viet. c. 61, “ no licence to sell 
^*0., oy retail^ shall be granted to any person who 
shau fiot be the real resident holder and occupier of the 
dwelling-house in which he shall apply to be licensed; 
nor shafi any such licence be granted in respect of any 
dweUing-house which shall not, with the premises occu- 
pied th&ewith, be rated in one sum to the rate for 
the relie f of the poor of the parish, township, or place 
in lohicdi such house and premises are situate, on a 
rent or annual value of 15/. pet' annum at the least, 
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wilhin any cili/ . » . . parish, oi' plncBy the popu- 

lation of which shall exceed 10,000.” A nd by sect. 4 of 
the same Act, “ in any extra-parochial or other place, 
where no fates are made or collected^ the excise officers 
are avthot'ised to grant a licence to any person to 
retail beer, ^r., in a dwelling-house of the real rent or 
■ annual value of 15/., according to the situation 
thereof as aforesaid'* 

The appffiant was the owner of a house, part of which 
was situate in the township of C., in the city of M., 
and was rated thereto on an annual value of 8/., and 
the other part of tvhicJi house was situate in the toion- 
ship of JA, not icithin the said city, and ivas rated to 
such toumship on an annual value of SI. 10«. Both 
townships, which each contained a popuhttion exceed- 
ing 10,000, were situate in the same parish and Poor- 
Taw Union, to which union the rates of both town- 
ships, though separalehj levied and collected, were paid 
over. 

The justices having refused the appellant's application 
for a certijicate for the renewal of a beer licence, 
under the Wine and Beerhouse Act 1809 (02 33 

I7c<. c. 27) on the ground that her house was not 
sufficientli/ rated within the city of M. in the. amount 
required hy sect 1 of 3 i5‘4 c. 01, it was, on ap- 
peal against that decision. 

Held, hy the Court of Kxchequei {Martin, Channell, 
and Cleasby, BB.'), that the justices were right in 
their decision. 7'he appellant's house, though rated in 
ttoo separate sums of 8/. and Si. I Os. was not rated iu 
one sum of 1.5/. at the least," and so did not come 
within the icords of sect. 1 of the 3 S,' 4 17cl. c. 01, 
and was not therefore within that Act ; nor did it 
come u'ithin sect. 4 of that Act, as an ^^extraparo- 
chial or other place where no rates tvere made or 
collected." 

This was a special case in the matter of an appeal 
by Ann Jennings against the justices of the City of 
Manchester. 


renewal of her beer licence, under the Wine and 
Beerhouse Act 1809. 

If the opinion of the court shall bo in the affir- 
mative thereof, then it is agreed between the parties 
that the certificate is to be granted. If the court 
shall be of a contrary opinion, then the refusal of 
the certificate is to be confirmed. 

Appellant’s points for argument. 

Pirst, that the Act, 8 & 4 Viet. c. 61, was passed 
to amend the Act to permit the sale of beer, and 
must bo construed liberally so as to effect that ‘ 
object; secondly, that the appellant’s house is 
sutficiently rated within the spirit, if not within the 
letter, of sect. 1 of 3 & 4 Viet. c. 01 ; thirdly, that 
the appellant’s house, not being wholly within either 
of the townships of Chorlton-upon-Medlock or 
Moss Side, and there being no rates Jevied for the 
parish in which both townships are situated, is 
within sect. 4 of 3 & 4 Viet. c. 61, and must be 
treated as an “other place” within the meaning of 
that section. 

The following sections of the Acts of Parliament, 

3 & 4 Viet. c. 61, and 32 & 33 Viet. c. 27, referred 
to in argument and the judgment of the cmrt, are 
material. 

By the 3 & 4 Viet. c. 61 (an Act to amend the 
Acts relating to the General Sale of Beer and Cider 
by Ketail in England) it is enacted by sect. 1 ; — 

That no licence to sell beer or cider by retail under the 
recited Acta (11 Geo. 4 & 1 Will. 4, c. 64, and 4 ft 6 Will. 4, 
c. 85), or this Act, shall be ^fronted to any person who shall 
not he the real resident holder and occupier of tlie dwelling- 
house iu which he shall apply to be licensed, nor shall any 
such licence he grantedinrespectofanydwelliug-honsewhich 
shall not, with the premises occupied thei'ewith, be rated in 
one sum to the rate for tlie relief of the fMJOr for the parish, 
(o^n)sliip, or place in which such house aud premises are 
situate, on a rent or annual value of 151. per annum at the 
lea.st, if 8it\iatcd . . . within any city . . . parish, or 
place, the population of which, according to the last Par- 
liamentary census, shall exceed 10,000. 

And after reciting that in some extraparochial 
places no assessments were made or rates collected 


At the Brewster Sessions at Manchester, in and 
for the city of Manchester, on 22nd Sept. 1869, 
application was made by the applicant for a certi- 
ficate for the renewal of a beer licence under “ the 
Wine and Beerhouse Act 1869 ” (32 & 33 Viet, 
c. 27) and was refused by the justices of tho said 
city, on the ground that the dwelling-house in 
respect of which the application was made was not 
rated within the said city in the amount required by 
sect. 1 of the statute 3 & 4 Viet. c. 61. 

Due notice of appeal was given, and by consent 
of the parties, and by order of Willcs, J., of 8th Feb. 
1870, the following case was stated for the opinion 
of the Court of Exchequer. 

First, part of the dwelling-house is situate in the 
township of Chorlton-upon-Medlock, in the city of 
Manchester, and is rated thereto on ari^ annual 
value of SL ; secondly, the other part is situate in 
the township of Moss Side in the county of Lan- 
caster, a township not within the city of Man- 
chester, and is rated to the said township of Moss 
Side, on an annual sum of 8/. 10s. ; thirdly, both 
townships arc situated in the same parish and in 
the same union for the maintenance of the poor, 
to which union the rates of both toAvnships, though 
separately levied and collected, are paid over ; 
fourthly, the population of the township of 
Chorlton-upon-Medlock exceeds 10,000, according 
to the last rarliaraentary census ; fifthly, tlw popu- 
lation of Moss Side, according to the last Parliamen- 
tary census, exceeds 10,000. 

The question for the opinipn of the court is 
whether, under the circumstances above stated^ the 
house was sufficiently situated and rated.wUhin the 
meaning of sect. 1 of the statute 3 & 4 Yict. c. 61, 
so as to authorise the justices of the city of Man- 
chester to grant the applicant a certificate of the 


for the relief of the poor, and it Avas expedient to 
provide for persons obtaining licence in such places, 
it was enacted by sect. 4 : — 

That in any extraparochial or other place, where no rates 
are made or collected for the relief of the poor, it shall be 
lawful for the i>roi)cr officers of excise, authorised to ^rant 
licences, to grant licences to auy person to retail beer or 
cider in a dwelling-house which, with tho promises occupied 
therewith, shall be of the real rent or annual value of 151., 
according to the situation thereof as aforesaid; and in such 
case the person applying for such licence shall produce to, 
and deposit and leave with, the proper officer of excise 
granting such licence, a certificate iu writing, signed hy the 
inhabitant householders of the township or place, certify 
ing that the party apidying is tho real resident in and oecu' 
pier of the dwelling-house sought to bo licensed, and also 
certifying the true oud real annual value of the same, with 
the prenuses occupied therewith, according to the best of 
their judgment and belief. 

The Wine and Beerhouse Act 1869 (32 & 33 Viet, 
c. 27), by sect. 4 provides that no licence or renewal 
of a licence for the sale by retail of beer, cider, or 
wine under the provisions of the therein recited 
Acts (11 Geo. 4 & 1 Will. 4, c. 64 ; 4 & 5 Will. 
4, c. 85 ; 3 & 4 Viet. c. 61 ; 24 & 25 Viet. c. 21 ; 
26 & 27 Viet. c. 33 ; and 23 & 24 Viet. c. 27) shall 
be granted, except upon the production, and in pur- 
suance of the authority, of a certificate granted 
under this Act, and that any licence granted or re- 
newed in contravention of tlie present enactitlent 
shall be void. 

Sects. 6, 6, and 7 relate to the granting of cer- 
tificates authorising licences for the sale of beer, &c. 
on or off the premises, the justices by whom they 
are to he granted, the form of such, certificate, and 
the notice to be given hy applicants of intention to 
apply for them. 

, By sect. 8 it is enacted that all the provisions of the 
Act of 9 Oeo. 4, c. 61, as to the terms upon which, and 
the manner in which, and the persons to whom. 
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grants of licences are to be made by the justices at the 
said general and licensing meeting, and as to appeal 
from any act of any justices shall, so far as may be, 
have effect with regard to grants of certificates 
under this Act, subject to this qualification, that no 
application for a certificate under this Act in 
respect of a licence to sell by retail beer, cider, or 
wine, not to be consumed on the premises shall be 
refused, except upon one or more of the following 
grounds, viz. (amongst other grounds), “ (4.) That 
the applicant, or the house in respect of which he 
applies, is not duly qualified as by law is required.’ 
And the section goes on to provide that “ where an 
application for any such last-mentioned certificate is 
refused on the ground that the house in respect of 
which he applies is not duly qualified as by law is 
required, the justices shall specify in writing to the 
applicant the grounds of their decision.” 

Ambrose^ for the appellant. — By the Wine and 
Beerhouse Act 18G9 (32 & 33 Viet. c. 27), the 
granting and the renewing of licences for the sale of 
wine and beer is vested in the justices. But the 
statute regulating the qualification upon which the 
certificate, authorising the granting of the licence, is 
to be issued, is the 3 & 4 Viet. c. 01, and the first 
section of that statute provides that the house in re- 
spect of which the applicant desires to be licensed 
must, in a place where the population exceeds 
10,000, be rated at 15/. per annum. [Martik, B.— 
The statute says rated in one sv/n. Do you mean 
to contend that two separate sums of 8/. and 
81. 10s. are “ one sum ” ?] I would hardly go so far 
as that. But I would refer to the 4th section of 
the 3 & 4 Viet. c. Gl. It must be remembered that 
it is an Act to amend the previous Acts relating to 
the sale of beer and to afford greater facilities for 
carrying on that trade. The appellant’s house is 
situated in two townships, part of it being in one 
and part in another, but the whole of the house 
is in one parish, for which parish no rates are levied. 
It is submitted, therefore, that it comes within 
the words in sect. 4, of “ an extraparochial or other 
place.” Were the words “ other place ” not there, 
this, perhaps, could not be contended for, but it is 
analogous to an extra-parochial place, and so comes 
within the provision of sect. 4. It will be said by 
the respondents that this is a house in the township 
of Choriton. That, however, is not so ; a part of the 
house is there, no doubt. The whole house is 
situate in the parish of Manchester, where no rates 
are levied. [Martin, B. — This is a case apparently 
not provided for, and how can we amend the defect 
of the Legislature ? The appellant may have the 
benefit of being under the care of two clergymen, 
but she has not the benefit of being entitled to a 
licence for a beer house. Cleasbv, B. — ^The sta- 
tute says, ‘‘any place not rated,” &c. But this 
house is rated iu 8/.] Not so ; only a part of the 
house. The words of the 1st sect. 3 & 4 Viet. c. 61, 
are, •“ parish, township, or place.” Now we are in 
no township. [Cleasby, B. — Your argument is 
that a house must be situated somewhere, but part 
of a house may be nowhere.] Yes ; it is analogous 
to an “ extraparochial place.” The intention of the 
Liegislature was not to deprive people of their beer, 
but to extend the facilities for their getting it, and 
th^Act should have a large and liberal construction 
given to it. The house is sufficiently rated within 
the spirit, if not the precise letter of sect. 1 of 
3 & 4 Viet. c. 61, but if not it comes within sect. 4, 

C. Hopwoodf for the respondents, contra, was not 
called upon. 

Martin, B. — believe that we are all of 
opinion that the justices were quite right in the 
decision to which they came in this case. Accord- 


ing to the arguments and views expressed by Mr. 
Ambrose it might perhaps be well that Parliament 
should alter the section of the Act in this respect ; 
but that is for them to do, not for the court. 
It is said, that we ought to construe the Act “ libe- 
rally,” though there are, I fancy, many persons 
who would say that we ought to do just the con- 
trary. However, in my judgment, our duty is to 
construe it neither liberally nor illiberally, but 
fairly and reasonably, according to the plain and 
ordinary signification of the language used. Now, 
the Act expressly says (sect. I of 3 & 4 Viet. c. 01), 
that “ no licence to sell beer or cider by retail shall 
be granted to any person who shall not be the real 
resident holder, and occupier of the dwelling-house 
in which he shall apply to bo licensed, nor shall any 
such licence be granted in. respect of any dwelling- 
house which shall not, witli the premises occupied 
therewith, be rated in one sum to the relief of the 
poor of the parish, township, or place in which such 
house and premises are situate, on a rent or annual 
value of 15?. per annum, at the least.” Now, unfor- 
tunately for the appellant, her house does not come 
within that requirement, for it is not rated “ in one 
sum of 15/.,” but in two distinct and separate sums 
of 8/. and 8/. 10s., making together 16/. UL'. It does 
not, therefore, fall within the Act. For my own 
part, I think that in construing Acts of Parliament 
we ought not to give a fanciful or conjectural 
meaning to the words used by the Legislature, but 
to adhere to their plain, ordinary, and common 
sense meaning. For these reasons, the decision of 
the justices will be affirmed, and our judgment 
be for the respondents. 

Channell, B. — I am entirely of the same opinion 
The case, in my opinion, is determined by the 
1st section of the 3 & 4 Viet. c. 61, and is not 
within the 4th section of that Act on w’hich Mr. 
Ambrose has relied. I am sorry to be obliged to 
come to this conclusion in the present case, but I 
see no way of escaping from it. 

Cleasby, B.— -I am of the same opinion. The 
argument urged before us is, that parts of a house 
are not equivalent to a house. 

Judgment Jor the respondents, affirming the deci- 
sion oj the justices.' 

Attorney for the appellant, A’. K. Ilandell, 17, 
Gracechurch-street, E.C., agent for Cobbetl, Wheeler, 
and Cobbett, Manchester. 

Attorneys for the respondents, .Tohnson and 
Weatheralls, 7, King’s Bench-walk, Temple, E.C., 
agents for Higson and Son, Manchester. 


CROWN CASES RESERVED. 

Reported by John THOMi>yoN, Esq., Baxriater-at-Law. 
Saturday, April 30, 1870. 

(Before Bovill, C.J., Willes, Bylbs, and Hannen, 
JJ., and Cleasby, B.) 

Reo. V. William Rob. 

Birds feral naturae — Indictment — Evidence. 

The prisoner was indicted for stealing one dead par- 
tridge, and the proof was that the partridge was 
wounded, hut was picked up w caught by the prisoner 
while it was alive but in a dying state : 

Held, that -the indictment was not proved. 

Case reserved for the opinion of this court. 

At the general quarter sessions of the peace of our 
sovereign Lady the Queen for the county of Derby, 
holden at D^by on the 4th Jan. 1870, before 
Thomas William Evans, Esq. (chairman), Robert 
Sacheverell Wilmot Sitwell, Esq. (deputy chairman), 
and other justices, &c. : 
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Whereas at the present sessions William Roe has 
been tried before me upon an indictment of which 
the following is a copy : 

Derbyshire, to wit. The jurors of our Lady the Queen 
ujKjn their oath present that William Boe, on the 16th Sept. 
1869, feloniously did steal, take, and carry away one 
dead partridge of the goods and chattels of George New- 
dimite. Esq., against the peace of our Lady the Queen, &c. 

Second count. And the jurors aforesaid upon their oath 
aforesaid do further present that the said William Eoe,'on 
the siii<l IGth Sept, in the year aforesaid, feloniously did 
receive one dead i)artridge, of the goods and chattels of 
George Newdigate, Esq., then lately before feloniously 
stolen, token, and carried away by a certain evil disposed 
person, he the sai<l William Roe well knowing the said last- 
mentioned goods and chattels to have been feloniously 
stolen agaiu.st the form of the statute, &c. 

Thiivl count. And the jurors aforesaid upon their oath 
aforesaid do further present that the said William Roe on 
the said 16th Sept, in the year aforesaid feloniously did 
steal, i ake, and carry away one dead partridge, of the goods 
and chattels of Francis William Newdigate, against the 
peace, &c. 

On the loth Sept, last, Colonel Henry Newdigate, 
Major Georgo Newdigate, and the Rev. Mr. How- 
man, tvere out shooting at Kirk Ilallam, in this 
county, on land belonging to Colonel Francis 
William Newdigate, accompanied by his keei>er, 
Mr. Hancock. 

A covey of partridges rose, and was fired at by 
the Rev. Mr. Howman ; one of the birds came back 
round Major Newdigate, who fired at it. The bird 
crossed a canal, towered, and fell in a field belong- 
ing to Colonel Francis William Newdigate, and 
over which he had the right of shooting, but in the 
occupation of his tenant. 

The prisoner, who was a boatman, and on the 
canal bank, entered the field, and either picked up 
or caught the bird. 

The evidence as to tlio condition of the bird when 
caught or picked up was conflicting, but it was after- 
wards given to the keeper by the prisoner, and was 
dead at the time. 

Counsel for the prisoner contended that there was 
no case to support a charge of larceny; that if there 
was a single spark of life left in the bird when 
picked up by the prisoner it could not be larceny. 

It is uncertain who gave the bird its mortal wound. 

I left to the jury the following questions : 

1. By whom was the bird shot? — Ansioe?'. No evi- 
dence to prove by which of the party the bird was 
shot. 

2. A.re you of opinion tho bird was dead when 
picked up, or was it in a dying state, and so dis- 
abled that it could not escape? — A/isiuer. We believe 
the bird was alive, but in a dying state, and flo 
disabled that it could not escape. 

3. Are you of opinion that the prisoner took the 
bird fraudulently, and with intent to deprive the 
owner of it ? — Answe?’. Yes. 

The opinion of the court is asked — First, whether 
the bird picked up by the prisoner in a dying state 
and so disabled that it could not escape was the sub- 
ject of larceny ? Secondly, whether the property- 
in the bird was sufficiently laid in Col. Francis 
William Newdigate? 

R. S. W. SiTW'ELL, Deputy Chairman. 

No counsel ajipeared for tho prisoner. 

C, £l.,jRoe for the prosecution. — The conviction 
was right. If the partridge was a bird /eire naturee, 
it was r^uced into possession by being killed, and 
became, therefore, the subject of larceny. [Willbs, 
J.— It does not appear that it was dead when the 
prisoner picked it up or caught it, or by whom the 
mortal wound was given so as to reduce it into 
possession. It may have been the boatman who was 
the immediate cause of its death.] The partridge 
was in a dying condition, and therefore a ..property 
was acquired in it ratione impotenticc. In 2 Black. 
Com. 891, it is said that *‘a man may be invested with 
a qualified, but not an absolute, property in all i 


creatures that are fcrcB nctturcB either per industrictntf. 
propter impotentiam, or propter privitegium. A qualified 
property may also subsist with relation to animals, 
JercB naiurce, or ratione impotentim on account of their 
own inability. As when hawks; herons, or other birds 
build in my trees, or coneys or other creatures make 
their nests or burrows in my land and have young 
' ones there, I have a qualified property in those 
young ones till such time as they can fly or run 
away, and then my property expires, but till then it 
is in some cases trespass, and in others felony for a 
stranger to take them away.” In Blades v. IliggSy 
31 L. J. 152, C. r. ; 7 L. T. Rep. N. S. 798, it was 
held that if rabbits be started and killed on the 
land of another, they are the property of the person 
on whose land they are killed, and not of the 
captor : 

Instit. Book 2, o. 1, s. 13 (Saun. Ed.) ; 

Sutton V. Moody, 1 Ld. Ray 250. 

'Hannen, j. — Tho charge is for stealing a dead 
cartridge, and the proof is that the prisoner took a 
' ive partridge.] This partridge was so disabled as 
to have lost all power of escape, and was therefore 
to all intents a dead bird. If it is to be taken to be 
alive, it was reduced into possession by the person 
who shot it. It was in a field where it could not 
escape. In Churchward v. Studdg, 14 East, 249, it 
was held that “ the plaintiff’s dogs having hunted 
and caught on the defendant’s land a hare started on 
the land of another, the property was thereby vested 
in the plaintiff, who iniglit maintain trespass against 
tho defendant for afterwards taking away the hare. 
And so it would be, though tho hare being quite 
spent had been caught up by a labourer of the de- 
fendant for the benefit of the hunters;” {Earl of 
Lonsdale v. liigg, 2G L. J. 19G, Ex.) [Willbs, J. — 
Suppose the bird had been shot by a third person,, 
and the keeper picked it up and appropriated it to 
his own use, would that have been larceny or 
embezzlement?] Embezzlement. [Willes, J. — 
I think that is the right view. If so, the bird has 
not been reduced into possession by the master.] 

Bovill, C. j. — T he prisoner was indicted for steal • 
ing one dead partridge, and the only question now 
is whether the allegation as to that matter was pro- 
perly proved. The property is laid in different 
counts to be in George Newdigate and Francis 
William Newdigate. If the indictment had simply 
alleged that the prisoner had stolen one partridge 
it would have been bad, for, to make a partridge the 
subject of larceny, it must be shown either that 
it was dead, or if alive that it was reduced into 
possession, or that it was under the owner’s control. 
In this indictment it is alleged that the partridge 
was dead. This allegation is not a matter of form 
merely, but it is one of substance, as was held long 
ago in Rough's case, 2 East, P. C. 607. The proof on 
the trial was that tho bird was wounded and was 
either picked up or caught by tho prisoner. At the 
time it was picked up or caught by the prisoner it 
was alive, but in a dying state, i.e., the prisoner 
caught, while it was alive, a wounded partridge. 
The proof therefore fails to establish tho charge in 
the indictment that tlie' prisoner stole one dead 
partridge. If the partridge had been reduced into 
possession there might have been some ground for 
charging a larceny in a different form, but we cdu- 
not enter into the question on the present indict- 
ment. The conviction, therefore, cannot be sus- 
tained. 

Willbs, J.— -I am of the same opinion. By the 
decision in j^ades v. Higgs, it was never intended 
that poachers should be put on the same footing with 
felons. I entirely concur in the judgment of the 
Lord Chief Justice. I wish, however, to state for 
myself that I am notfsatisfi^ that if the partridge 
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had been dead vrhcn picked up by the prisoner it 
would have been sufficiently reduced into possession 
so as to sustain the charge of larceny. I illustrated 
my view in the course of the argument, by the 
keeper picking up a dead bird and embezzling it. 

Btles, J. — It was necessary to allege in the in- 
dictment that the partridge was either dead or, if 
alive, that it was reclaimed, or in captivity, or reduced 
into possession. The indictment here states that it 
was dead, whereas it is found by the jury that it 
was alive. The indictment, therefore, was not 
proved, and the conviction cannot be sustained. 

Haxnex, J. and Cleasby, B. concurred. 

Conviction (jiutshed. 


Reg. V . Tub iNiiAniTAXTS of the Upper Half 
Husdued of Chart and Longhridge. 

JBfidtje — Liahililjf to repair — Hundred — 5 G ITiV/. 4, 

c. 50. 

'The 5 4^ G Will. 4, c. 50, s. 5, does not transfer to 
parishes the liahiliti/ to repair a bruh/e, which the 
inhabitants of a half hujidred have always 7'epaired 
out of the hundred rate made on the half hundred. 

Case reserved for the opinion of tlie Court for 
the consideration of Crown Cases Keser.'id. 

At the general quarter sessions of the peace, 
held at $t. Augustine, near Canterbury, on the 
2i)th June 18G0, James Adams and Charles Tanton, 
us representing the inhabitants of the upper half 
hundred of Chart and Longbridge, in the county 
of Kent, were tried upon an indictment w'hich 
charged the said inhabitants with permitting one 
of the hundred bridges to be out of repair. 

It was proved to the satisfaction of the jury that 
the bridge in question was situate within the upper 
half hundred of Chart and Longbridge, that it was 
cut of repair and dangerous, and that from time 
inuncinorial the repairs of that bridge and aU other 
liundred bridges within the upper half hundred 
had always been done at the expense of the in- 
habitants of the half hundred, out of a hundred 
rate n)nde and levied in the said upper half 
hundred. 

Primd Jade everything was proved which would 
entitle the Crown to a verdict, but it was contended 
on the part of the defendants that since the High- 
w'ay Act, 5 & G Will. 4, c. 50, hundred bridges are 
repairable as highways by the parishes in which 
they are resinnaively situate, and that the inhabit- 
ants of any hundred or other division of a county 
are no longer indictable for the non-repair. 

The jury found the defendants guilty, and the 
court decided upon reserving the point raised for 
the consideration of the Court for the Considera- 
tion of Crown Cases Reserved, and respited the 
judgtnent until the decision shall be given. 

The opinion of the court is requested upon the 
follow’ing qut ^tion, viz. ; — 

Whether a public bridge, which has from the time 
whereof the memory of man runneth not to the con- 
trary been repaired by a hundred, is, since the 
statute 5 & 6 Will. 4, c. 60, not repairable by the 
said hundred ? 

If the court shall be of opinion that it is repair- 
able by the hundred the verdict is to stand ; if 
otherwise, the verdict is to be set aside and a ver- 
dict of Not Guilty entered. 

Thomas Sydenham Clarke, 
Chairmaa of the above Sessions. 

BirvOy for the defendants.— In considering this 
caic, it is necessai^y to regard the course of legisle- 
ti'ju upon the subject of bridges. Generally speak- , 


ing parishes are liable for the repair of the high- 
w’ays within them, but in the case of bridges, 
county bridges (which are bridges in connection 
with the main highways), have been, from time im- 
memorial, repaired only by the county rates, while 
hundred bridges, or bridges in connection with 
bye-roads or highways less used, have been by 
prescription repairable by rates on the hundreds, 
or a collection of parishes. In the Highway Act, 
13 Geo. 3, c. 78, there is a series of i)rovisions 
giving facilities to surveyors of the highways for 
getting materials for the making and repair of 
highways. That statute makes no mention of 
bridges, and the 43 Geo. c. 50, s. 1, was passed 
for the purpose of extending those provisions to 
surveyors of cjunty bridges (eo nomine). Then the 
54 Geo. 3, c. 00, was passed to extend the 43 Geo. 3, 
c. 50, to bridges and other w'orks maintained at the 
expense of the hundreds. County and hundred 
bridges are also spoken of (eo nomine) in the 05 
Geo. 3, c. 143, s. 5. The Legislature, therefore, 
has distinctly recognised the two classes of bridges. 
This 13 Geo. 3, c. 78, has not been repealed, so far as 
relates to bridges, by the 5 & G Will. 4, c. 50. 

iteg. V. The Inhabitants of Merionethsh ire, G Q. B. 

343; 

Reg. V. Brcchwclcshirc, 15 Q. B. 813. 

By the 6 & G Will. 4, c. 60, s. 6 (the interpreta- 
tion clause) it is enacted that in the construction of 
that Act the word “ highways” shall be understood 
to mean “ all roads, bridges (not being county bridges), 
carriagew'ays, cartways, horseways, bridleways, 
footways, causeways, churchways, and pavements.” 
There being, then, a recognised distinction between 
county bridges and hundred bridges ; hundred 
bridges by virtue of that enactment in 5 & G Will. 4, 
c. 50, are now to be treated as highways, and are 
governed by the 5 & G Will. 4, c. 60. Then the 
5 & G Will 4, c. 50, 8. 21, enacts “ that if any bridge 
shall hereafter be built, which bridge shall be 
liable by law to be repaired by and at the expense of 
any county, or part of any county, then ami in such 
case all highways leading to, passing over, and 
next adjoining to such bridge, shall be from time to 
time repaired by the parish, person, or body politic 
or corporate, or trustees of a turnpike road, w’ho 
were by law, before the erection of the said bridge, 
bound to repair the said highways : Provided, 
nevertheless, that nothing herein contained shall 
extend, or be construed to extend to exonerate or 
discharge any county, or any part of any county, 
from repairing or keeping in repair the walls, 
banks, or fences of the raised causeways to any 
such bridge, or the land arches thereof.” Sections 
22 and 27 were then referred to. Section G2, which 
prescribes the proceedings by which highways 
repairable by any persons or bodies corporate, ratione 
tenures, or otherwise, may be made parish high- 
ways, docs not control the enactment in sect. 5. 
[Willes, J. — You must show by negative evidence 
that the hundred is not now liable to repair its 
bridges.] It is contended that sect. 6 of 6 & G Will. 4, 
c. 50, removes the liability to parishes to repair hun- 
dred bridges as well as its highways. 

Barrow for the prosecution.— It was found that 
the bridge had always been repaired by the inhabi- 
tants of the half hundred. It’s either a half hundred 
bridge or a county bridge ; and in either case the 
5 & 6 Will. 4, c. 60, does not apply. The term 
county bridge has no real meaning ; it only means a 
bridge repairable by the inhabitants of the countj'. 
The interpretation clause of the 6 & G Will. 4, c. 50, 
defines << parish” to mean, among other things, 

” wapentake, division, or any other place or district 
maintaining its own highways.” Therefore, if the 
bridge is repairable by the parish, construing parish 
by the iuterpretatiod clause, it is still repairable by 
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the wapentake, division, or district within which it 
is situated, [lie was then stopped.] 

Bovill, C. J. — ^In dealing with the statute 5 & C 
Will. 4, c. 50, we must consider the state of the law 
previously existing to which it has reference. Pre- 
viously there was one set of statutes regulating 
highways, and another regulating bridges. The 
5 & C Will. 4, c. 60, w’as an Act for the consolida- 
tion of the laws relating to highways, and docs not 
refer to bridges. That Act seetns to relate to high- 
ways only as distinguished from bridges; but by the 
interpretation clause the worl “highways ” is to be 
construed to mean, aiilong other things, “bridges 
not being county bridges.” Now it is contended 
that under that clause county bridges only being 
excepted by it, a hundred bridge must be con- 
sidered as part of the highway. The words “ county 
bridge ” is not a term known to tlie law, but is 
merely a compendious word for a public bridge. It 
is not stated in the indictment that this was a 
county bridge, or that there was atiy liability on the 
inhabitants of the county to repair it. Tliere may 
be a liability on the part of the inhabitants of the 
hundred, or a division of the county, or of the 
inhabitants of a county, to repair a bridge. There 
is no difference in principle, all bridges over a stream 
are county bridges although rci)airable by a hundred 
or division of the county. In some of the statutes 
a distinction is made between county bridges and 
hundred bridges ns pointed out in the argument 
by Mr. Biron. But there is nothing in the affir- 
mative enactments of the 6 & G Will. 4. c. 60, to take 
away the liabilitj' of persons to repair a highway 
under previous statutes, and there is no reason for 
holding that it was intended to take away the 
liability to repair public bridges, which particular 
divisions of a county were liable to repair. The 
conviction will therefore stand. 

The rest of the Court concurring. 

Conviction affirmed* 

COURT OF PROBATE. 

Reported by W. LEycESTKB, Esq., Burristcr-at*Law. 

Jan. 28, and Feb. 15. 

(Before Lord Penzance.) 

Robertson v. Smith and others. 

Will — Codicil— -Deed of gift. 

A testator executed a codicil to his last will and testa- 
ment, in which he gave certain specif ed sums as a deed 
of gift to certain persons. The court 

Held, that the bequest was meant to take effect after 
death, and granted probate of the codicil. 

F. Craven, late of Holloway, died 8th Nov., 1868, 
leaving a duly executed will with the following 
codicil ; — “ I make a free gift to Maria Robertson 
of CO/., and to John Virtue of 50/., being the sum 
deposited by me with the Islington branch of the 
London and County Bank.” . 

The codicil was attested by two witnesses, one of 
whom was Mr. Virtue, who therefore forfeited his 
legacy if the paper were held to be testamentary. 
The question before the court was whether this 
codicil was intended to operate as an immediate 
gift, or not to ti^e effect until after the death. 

Littler for the plaintiff, the legatee. 

H. T, Atkinson for the defendants, the executors. 

Cur.‘aJo..vult, 

Feb. 22.— Lord Penzance. — In this case the paper 
cannoti be admitted to probate unless it can be shown 


that the intention of the testator was that the gift 
which he makes should depend on his death. The 
question is, how are you to get at that intention ? 
Looking at all the circumstances of the case, I have 
no doubt that the testator did intend that the gift 
should take effect on his death. It was a sum of 
money which he had in the savings bank — he was 
dying when he made the provision, and I think he 
made it in contemplation of his death, and that he 
did not intend to strip himself of his property if, 
contrary to all the expectations, he survived. 

Solicitors for plaintiff, Dighg, Sharp, and Co, 

Solicitor for defendants, ii. Dighg. 


Tuesday, March 15. 

In the Goods of U. R. Peel. 

Wdl — Executor wrongly described — . I mhijuiiy. 

The testator by his will nominated “ Francis Cour-> 
tenay Thorpe'* as one of his executors. The only 
' person answering to the descrijUion loas a yrjtlh of 
twelve, but there was every reason to believe that the 
testator intended to appoint his brother Thomas C.rbet 
Thorpe. 

The Court however held that there was no ambiguity, 
aud declined to go into evidence to ascertain which of 
the two the testator really intended to appoint. 

R. R. Peel, late of Hampton, in the county of 
Middlesex, died July 9, 18G9, having duly e.xecuted 
a wdll on Jan. 28, 1809. One of the executors 
appointed in the will was “Francis Courtenay 
Thorpe, of Hampton aforesaid, gentleman.” The 
only person corresponding to that descri])tion was 
Francis Courtenay Thorpo, a nephew of the de- 
ceased, and a minor, aged 12. The testator, how- 
ever, had a brother, Francis (’orbet Thorpe, gentle- 
man, of Hampton. In the same month that the 
will was executed the testator had asked this 
brother to be one of his executors, in conjunction 
with two other gentlemen who w'ero afterwards 
nominated in the will as executors apd trustees, 
and the brother consented to act. The attorney 
who drew the will from the instructions of the de- 
ceased made an affidavit, in which he stated that he 
had no doubt the testator intended his brother 
Francis Corbet Thorpe to be his executor, and that 
I the name of “ Courtenay” bad been inserted by a 
mistake. 

Dr. Spinks now moved for probate to Francis 
Corbet Thorpe, as one of the executors of the de- 
ceased. The description in the will could not apply 
to a youth of twelve, and there was, therefore, 
an ambiguity which would justify the court in 
looking into the facts, to ascertain what the inten- 
I tions of the testator were. 

Lord Penzance. — If the court is at liberty to 
look into the facts there is no difficulty whatever in 
deciding that the person the testator really meant 
was the father ; but the question is whether the 
court is so at liberty. So far as I can see the 
description “ Francis Courtenay Thor^ of Hamp- 
ton aforesaid, gentleman,” is a description that does 
apply to this youth of twelve. He has the Christian 
names therein given, he lives at Hampton, and ho 
is a gentleman, and I can see no ground on which 
the court can entertain the question as to what the 
testator meant. He has given a description which, 
when it comes to be applied to the facts, corre- 
sponds with an existing person, and does not corre- 
spond with any other existing person. There is, 
therefore, no ambiguity, and the court^ is not at 
liberty to exercise its discretion so as to investigate 
the question which of the two the testator meant 
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Probably tho testator has not expressed his real 
meaning, but the court cannot inquire whether he 
has done so or not. Whatever iny reluctance may 
therefore be, I am bound to refuse the application. 

Attorney, John TayloVj jun. 

COURT FOR DIVORCE AND MATRI- 
MONIAL CAUSES. 

Reported l>y AV'. liUvcESTER, Esep, Barristcr-at-Luw. 

March 8, 22, and 29. 

(Before Lord Penzance, J.O.) 

!Miller y. Miller. 

Hestitution — Decree for renewal of cohabitation — 
liefxisal of the wife to obey the decree — Sequestration. 

In a husband's suit for restitution of conjugal riyhts the 
court pronounced a decree ordering the wife to retxirn 
to cohabitation. She u'enl abroad^ and refused to obey 
the decree^ and her address being concealed by her 
friends, it icas impossible to serve it on her, anil sub- 
stituted service on her attorney teas ordered. 

The court, without requiring the preliminary process of 
attachment, issued a writ of sequestration against the 
separate estate of the wife, with the view of enforcing 
her obedience lo the decree. 

This was originally a husband’s suit ^or restitu- 
tion of conjugal rights, and at the hearing the court 
decreed that the respondent should return to co- 
habitation, and subsequently condemned her in the 
costs incurred by the petitioner. The respondent 
was abroad, and her friends had concealed her 
address. Tho court, on jiroof of this, allowed sub- 
stituted service of the decree on her attorney, but 
she had not obeyed it. 

Dr. Spinls (Dr. Tristram with him) now moved 
on behalf of the petitioner that a writ of sequestra- 
tion be issued against the separate estate of the wife 
for the purpose of compelling her to return to co- 
habitation. 

Dr. Deane {Hemming and D. Browning with him) 
on behalf of the respondent, opposed the motion. 
The property against which the sequestration is 
asked is in the hands of trustees and cannot be 
reached : 

Dent V. Den t, L. Rop. 1 P. & Div. 366 ; 13 L. T. Rep. 
N. S. 2.52 ; 

Shorpey. Cl' mono, L. Rop. 1 P. & Div. 622; 
fLord I’enzance. — T he court has nothing to do 
with that. A general writ of sequestration is asked 
for in order to compel the respondent to return to 
cohabitation, and it may be that when the writ is 
issued the sequestrator can find nothing to seize.] 
By the practice of the Court of Chancery a writ of 
sequestration must be preceded by an attachment : 

Morgan and Chute’s Chancery Statutes and Orders, 
Order 29, rule 1537 ; 

Braithwaite’s Records and Writ Practice, 239- 
241 ; * 

Setou on Decree.?, 1224. 

The practice was modified in the case of ecclesias- 
tical decrees by 2 & 3 Will 4, c. 93, and excep- 
tion has also been made in the case of debtors by 
the Debtors’ Act 1869 (32 & 33 Viet. c. 62) ; Sykes 
V. Dawson, L. Rep. 1 Eq. Cas. 228. In cases where 
plaintiffs have shown that an attachment would be 
a worthless preliminary, the court has dispensed 
with it, but that has always been done ex parte. 
The party must show that he is in a position to issue 
an attachment, and that is not the case here, 
because there has been no personal service : {Hope 
T. Carnegie, L. Rep. 7 Eq. Cas, 26 ; 13 L. T. Hep. 
N. S. 624.) [Lord Pekzamcb. — I t would be un- 
feasonable to say that if a party keeps abroad you , 


u Miller. [Drv. 

cannot serve an attachment, and that without an 
attachment you cannot have a writ of sequestra- 
tion.] 

' Dr. Spinks, in reply, relied on Dent v. Dent and 
Clinton v. Clinton, in submitting that this court could 
issue a writ of sequestration without issuing an 
attachment previously. In Hope v. Carnegie, it did 
not appear that the lady’s address was ever known 
although she was abroad ; but hero the lady’s ad- 
dress had been persistently concealed by her friends 
and solicitor. To require personal service under 
such circumstances would be to say that the court 
should not have power to enforce its own decrees ; 
but by rule 16 (Rules and Regulations 1866) substi- 
tuted service was permitted where personal service 
could not be effected, and that had been done in this 
case. 

Cur. ado. vult. 

March 22. — Lord Penzance. — This case involved 
the question whether,the court could properly issue a 
writ of sequestration with a view of compelling a 
party to the suit to obey its order. That question 
depended upon another, and it was this, whether 
courts of equity, whose powers in this respect are 
by the Probate Act conferred upon this court, have 
or have not been in the habit of issuing writs of 
sequestration for such a purpose ? It was not denied 
that they had ; but it was said that it was tho uni- 
versal practice in courts of equity before such an 
order could be made that it should be preceded by 
the issuing of a writ of attachment. Now it would 
certainly be a very unfortunate state of things if 
that were so, because it would lead to the necessity 
for issuing a writ of attachment, which in many 
cases would be a mere idle proceeding, as a pre- 
liminary to taking the only step which would bo 
of any use; for if a person who was in contempt 
Avas out of the jurisdiction, the issuing of a writ of 
attachment would be of no avail. What courts of 
equity have been in the liabit o# doing is this, to 
look upon this writ of sequestration as a further 
measure to be retorted to if the writ of attachment, 
which is the ordinary method of enforcing its orders 
and decrees, should prove unsuccessful. Where the 
writ of attachment would be productive of any 
benefit it would first be tried before they resorted to 
a writ of sequestration ; but it would bo rather 
singular if where a writ of attachment would 
be entirely useless, they should insist upon it 
before granting a writ of sequestration. Upon 
looking into tho cases I do not find that the 
proposition, as regards the practice of courts of 
equity which has been contended for, has been 
maintained. In the case of Hodgson v. Hodgson a 
decree was made ordering the defendant to pay a 
certain sum of money into court, and to pay the 
costs of the suit. Previous to the decree the defen- 
dant had gone to Australia. Tho plaintiff, by mis- 
take, issued an attachment into the county of 
Westmoreland, ^instead of in the county of Lancaster, 
in which the defendant had resided before going 
abroad, and a return had been made of non mt 
inventus. The court was then moved that a writ of 
sequestration might issue without a return to an 
attachment in the county of Lancaster, and the 
Master of the Rolls said, It would bo an idle form 
to issue another attachment Take tho order.” I 
am quite of the same opinion as the Master of tho 
Rolls ; it would have been a very idle proceeding 
indeed to have issued an attachment under such 
circumstances. Again, in Butler v. Matthews, 19 
Beav. 649, the question was, whether the party, 
being out of the jurisdiction, the court should pro- 
ceed and take the bill pro confesso. The Master of 
the Rolls said, “ To obtain a decree pro confesso you 
must proceed with the greatest care.” The case 
stood over for consideration, and two cases' having 




Hi; n, MT0.1 


THE LAW TIMES. RJSPORTS.-va. xxn., u.a.-IlO 


Nisi Prius.] Saumdbrson v. Fbbrxn. [Nist Prius. 


been produced in which it was held that when a 
defendant was out of the jurisdiction an attachment 
need not be issued, the order was made. That, no 
doubt, is only an analogous case, but it proceeded 
on the same principle, that where a writ of attach- 
ment would be of no use it need not issue. 
In the caso of Me The East of England Bank^ 18 
L. T. Hep. N. S. 550 ; 10 Jur. N. S. 1093, which 
is a more recent case, and very, much to the 
purpose, application was made to Sir K. T. Kin- 
dersley, V. C., for a writ of sequestration, without 
attachment, against Mr. W. Hall, who had been 
placed upon the lis^ of contributories to the 
bank, and who was abroad. The learned judge 
said, “If the practice is, that in order to obtain 
a writ of sequestration, you must first get a 
writ of attachment, the effect is, that there is no 
provision for sequestration in the case of persons 
who are not resident in England ; ” and he made 
the order for a writ of sequestration to issue with- 
out any previous writ of attachment. That is a 
direct authority in favour of what appears to me to 
be tlje more sensible course to pursue. I shall order 
the issue in this case of a writ of sequestration, it 
being understood that the court does not now 
enter into the question as to what property may or 
may not be affected by it. That is a question which 
may arise hereafter, and when it docs it Avill have to 
be argued. I do not decide it now. The writ of 
sequestration will issue with costs. 

March 29. — Dr. Tristram. — The application for the 
writ was on the ground of non-compliance with the 
decree of the court, and for nonpayment of costs. 
We have since learned that the costs were paid the 
day before the motion, and we are, therefore, not 
entitled to the writ on that head. 

Lord Penzance, J. O. — It was not granted for 
that, but for the disobedience of the wife to the 
monition of the court in not returning to co- 
habitation. 

Attorney for the petitioner, R. Milter. 

Attorneys for the respondent, A. Jones and Co. 


NISI PBIUS. 

Reported by John Rose, Esq., Barristor-at-Law. 

Wednesday, May 4. 

(Before Lusii, J.) 

Saunderson V. Perrin. 

Interpleader — Equitable assignment — Common Law 
Procedure Act 18G0. 

A., being indebted to B., gave him a written authority 
addressed to C., from whom certain sums of money 
were accruing due to A., authorising C. to pay those 
sums to B. Notice of this instrument was given to C. 

Held, first, that the authority was not such an order for 
the payment of money as would require a stamp ; 
secondly, that it was an equitable a.ssignment of the 
moneys in C.'s hands to B., creating a lien or charge 
upon them which might be successfully set up by 
C. when served with a garnishee order by a subsequent 
judgment-creditor of A , ; thirdly, that a mistake 
appearing on the face of an interpleader issue as to 
the statute un^r which it is directed does not invalidate 
the issue. 

Interpleader issue directed on the application of ' 
the Planet Permanent Building and Investment 
Society which had been served with a garnishee 
order upon a judgment obtained by the defendant 
against one Francon. • 

The issue was in these terms : 

James Saiuiderson affirms, and Edward William Porrin 


and John Thomas Perrin deny, that on the 7th Feb. 1870, 
he the said James Saanderson was entitled to a lien on the 
amoimt in the hands of the Planet Permanent Btiildinirand 
Investment Society as agraiust C. D. Prancou. And it has 
been been ordered by Master Henry John H odgson pursuant 
to the statute 1 & 2 Will. 4, c. 58, and 1 & 2 Viet. c. 45, that 
the said question shall be tried by a jury, and such 
said jiu-y shall find what, if any, was the amount of the .said 
lien as aforesaid. Therefoi'e let, &c. 

Clay for plaintiff. 

Finlay for defendant. 

Saunderson the plaintiff, having advanced, 
moneys to Francon, a builder, the latter gave him 
the following authority : 

120, Holbom-bill, Loudon. 

22ud July, 1867. 

To the Directors of tbo Planet Permanent Building 
and Investment Society. 

^ Gentlemen, — I hereby anthori.se you to pay to Mr. James 
Saunderson of tlie above address all monoy.s eomiug to mo 
in respect to my contract with you for building bouses in 
Napier-terraco, Batter.sea, and to aecept liis receijit for tbo 
same, which I hereby acknowledge shall bo a siitticiont dis- 
charge to .you. — I am, yours truly, E. P. Francos. 

(Witness) Ed. Q. Burton. 

Notice of this document was given to the society 
on the day following^its date. 

Lusir, .r. ruled that it was not an order for the 
payment of money which v'ould require a stamp. 

At the close of the caso for the plaintiff, 

Finlay submitted that no case had been made 
out ; that the document was a mere authority to 
pay moneys coming to Francon in respect of the 
houses in Napier-terrace, and might be revoked. 
It was not an order or it would have needed a stamp, 
and it was not an equitable assignment. [Lusii, .7. 
— It is an authority from a debtor to pay a debt 
owing by him to another person, why is not that an 
equitable assignment?] In Bell v. The London and 
North-Western Railway Company, 15 Beav. 553, the 
Master of the Kolls said, “ If a creditor employ a 
person to collect the debts due to him, and inform 
the debtor that such person has authority to receive 
the debt due, this would not be an assignment of the 
debt to the agent, even though the agent should bo 
a creditor of his principal ; but the debtor might 
with i>ropricty and without risk, afterwards pay the 
debt to the creditor, or to any fresh agent whom he 
might appoint to receive it. [Lusii, J. — That is 
quite intelligible ; there an agent was employed to 
collect a debt, but here Francon did not make Saun- 
derson his agent to collect a debt. The intent is 
manifest.] The order might be revoked by Francon 
at any time. [Lush, J. — Suppose it could be — it has 
not been revoked.] But to constitute a good equitable 
assignment it must bo irrevocable. [Lush, J. — 
This is not an order merely to receive the money as 
agent, but to receive it on his (Saundersou’s) own 
behalf— that constitutes an equitable assignment.] 
He then argued that as the case was an interpleader 
issue the plaintiff must make out a legal title. He 
ited from 2 Chitty’s Archbold, p. 1394 Frost v. 
Hey wood, 12 L. J. N. S. 242. [Lusii, J. re- 
ferred to 23 & 24 Viet. c. 12G (The Comaiou Law 
Procedure Act 18G0), s. 29, — “Whenever in pro- 
ceedings to obtain an attachment of debts . . . 
it is suggested by the garnishee that the debt 
sought to be attached belongs to some third person 
who has a lien or charge upon it, the judge may 
order such third person to appear before him, and 
state the nature and particulars of his claim upon 
such debts,” and sect. 30.] There is hero no 
evidence of lien. 

Clay, contra, cited Lett v. Morris, 4 Sim. 607 
A. having contracted to pay to B. 2360/. by instal- 
ments, B. signed and gave to C., for valuable con- 
sideration, a paper authorising A. to pay part of 
6ach instalment to C., and 460/* to be reserved m 
A.'8 hands out of the balance of the contract, and 
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C.'s receipt was to be a discharge to A. ; A. was 
served with notice of the order on the day on which 
it was signed : Held, that the M'riting was an equit* 
able assignment of tlic sums mentioned in it to O. 

Lvsh, J. — I quite agree ; that case is precisely in 
point. 

Finhy asked that leave might be reserved for 
him to move upon the points raised. 

Lush, J. — I cannot give leave because that would 
import I have a doubt, and I have none. 

* Finhn/. — The issue on the face of it purports to be 
under the Interpleader Act. 

Lush, J. — That is a mistake, but it does not in- 
validate the issue, which is really under the garni- 
shee clauses of the Common Law Procedure Act 
18G0. 

Verdict for plaintiff. 

Attorneys for the plaintiff, Noon and Davies. 
Attorney for the defendant, C. Harris. 

ARCHES COURT. 

Keiiortcil by Douglas Kjxgsfoku, Esy., Bat*ristcr-at-Law. 
Noe. 2(i and 29, 18G9. 

(Before the Bight Hon. Sir .T. Piiillimobe, Dean 
of the Arches.) 

Lee V . Merest. 

Simonif — Slat. 1 2 Anne, st. 2, c. 12 — Evidence — Sentence. 

The defendant was presented to a living hg IF., who had 
shortly before bought the advowson, on May 27, 18G8. 
On June 10 M. brought an action against the defen- 
dant for 850/., and judgment went by default “ by 
arrangement between the parties’* Execution was 
issued, aiul ol. teas levied. On Aug. 3 the defendant 
was instituted on the presentation of IF. These circum- 
stances, taken in conjunction tciih certain siisj^icious 
letters written by IV. to the defendant, and with the 
fact that the defendant did not offer himself as a 
witness to rebut the above evidence, were 

Held, to prove that the presentation to the living was the 
result of a corrupt and simoniacal contract between the 
parties, and that the defendant was therefore guilty of 
simony under the stat. 12 Anne, st. 2,c. 12. 

The defendant, having also been convicted of threatening 
to publish a libel upon IF., with intent to extort 
money, the sentence, in addition to the penalties for 
j simony by sect. 2 of the stat. oj Anne, was of depriva- 
f-'iim from the ministry, and from the performance of all 
,0crictd functions within the province, 

' . instituted under the Church Dis- 

cipline Act, promoted by John Benjamin Lee against 
the defendant, the Kev. James John Merest, vicar 
of Upton-Snodsbury, in the county of Worcester, 
for haying entered into a simoniacal contract for 
procuring the then next presentation to the vicarage 
of Upton-Snodsbury, and for having been corruptly 
and simoniacally presented to the same ; and also 
for having pleaded guilty, at the Worcester Assizes, 
on March 4, 18G9, to a charge of unlawfully threaten- 
ing to publish a libel upon one Murray Kichard 
Workman, with intent thereby to extort money 
from him. 

The Bishop of Worcester sent the case by letters 
of request to this court. 

This was the first proceeding in an ecclesiastical 
court against a clerk for simony under the stat. 

12 Anne, st. 2, c. 12. 

The articles were in the following form 

1. That hy the laws, canons, and oonstitntions ecclesias- 
tloal of this roalsi, all clerks and ministers in holy orders 
are particularly enjoined and required to be grave, reverend, 
•}»d Orderly in their general deportment and benavlour in i 


every respect, and to abstain from any excess whatever, 
and from anything that may give rise to scandal and evil 
report, and always to do the things which shall appertain 
to honesty, and to endeavour to profit the church of Qod, 
and to forward the progress of true religion, bearing in 
mind that they ought to excel all others in purity of life, 
and to be examples to other people under pain of degrada- 
tion or deprivation from their ecclesiastical benefices, sus- 
pension from the exercise of their spiritual functions, or 
such other ecclesiastical punishment as the exigency of the 
case and the law thereupon may require or authorise. 

2. That by the said laws, canons, and constitutions eccle- 
siastical, if a clerk in holy orders of the Church of England 
be simoniacally promoted or presented to any benefice or 
living ecclesiastical, he is deprivable of the some by reason 
of such simoniacal promotion or presentation, on duo 
examination and proof thereof, and if such clerk shall have 
been a party or privy to such simoniacal promotion or 
presentation ho shall be adjudged guilty of simony. And 
moreover by the stat. 12 Ann, st. 2, c. 12, it was enacted 
and provided that, “ If any person shall for money, reward, 
gift, profit, or advantage, or for or by reason of any promise, 
agreement, grant, bond, covenant, or other assurance, of 
or for money, reward, gift, profit, or benefit whatsoever, 
directly or indirectly, in Lis own name or in the name of 
any other person, take, procure, or accept the next avoidance 
of or presentation to ojay benefice, with cure of souls or 
living ecclesiastical, and shall bo x>rcscnted, thereupon such 
presentation and every admission, institution, investiture, 
and induction upon the same shall bo doomed a simoniacal 
contmet ; and it shall bo lawful for the Crown to present or 
collate unto such benefice for that one time or turn only ; 
and the person so corrui)tly taking, procuring, and accept- 
ing the said benefice or living ecclesiastical as aforesaid 
shall thereupon be adjudged a disabled person in law to 
have and enjoy the said benefice, and shall also be subject 
to any punishment, pains and penalties prescribed or in- 
flicted by the laws ecclesiastical, in like manner as if such 
corrupt agreement had been made after such heueflea had 
become vacant." 

3. That you the said James John Merest are and have 
been for some years last past in holy orders of the said 
Church of Eugland. 

4. That by deed, dated the 29th Feb. 1868, the Rev. Henry 
O’Donnell, clerk, sold and conveyed the udvowsou of the 
vicarage and parish church of Upton-Snodsbury, in the 
county and diocese of Worcester, to one Murray Kieburd 
Workman. 

5. That the said Murray Richard Workman purchased the 
said advowson from the said Hoiiry O’Donnell with your 
knowledge, privity, and consent, with intent to present 
you, the said James John Merest to the said vicarage and 
jKirish church upon the tlien next avoidance, in pursuance 
of an agreement made by n.u<l bet ween you and the said 
Murray Richard W'-rfenjan in that behalf. 

6. That about the end of the year 1867, or the beginning 
of the year 1868, yoix the said Jumes John Merest made aix 
agreement or promise by which you undertook to pay the 
said Murray Richard Workman u sum of money or other- 
wise to reward, profit, or benefit the said Murray Richard 
Workman, in consideration of his j>rocnring for you the 
next avoidance of, or presentation to, the said vicarage and 

arish church, or of his px'esenting you, or causing j on to 
e presented to, the Siirae, on the then next avoidance 
thereof. 

7. That you were thereupon and in pursuance of such 
ngi'eemeut or promise of or for a sum of money, reward, 
profit, or benefit, ns in the last preceding article men- 
tioned, presented to the said vicarage and parish church by 
the said Murray Richard Workman on the next avoidance 
thereof, which said avoidance took place by and upon the 
resignation of the said Rev. Henry O^Donn^l on or about 
the 25tb March 1868. 

8. That in or about the month of June 1868 it was agreed 
between you and the said James John Merest and the said 
Murray Richard Workman that in consideration of the said 
Mumiy Richard Workman obtaining for you the said next 
avoidinice of, or presentation to, the said vicarage and parish 
church, or of his presenting, or causing you to M presented, 
to th'e same on such next avoidance as aforesaid, the said 
Murray Richard Workman shonld commence an action 
against you in the Court of Exchequer of Pleas at West- 
minster to recover the sum of 35l'{. as and for money lent to 
you bv the said Murray Richard Workman, and that you 
should suffer judgment by default in the said action ; and 
that on the 10th June 1868 an action was accordingly com- 
menced in the said court, in which the said Murray Richard 
Workman was plaintiff, and you, the said James John 
Merest was defendant : and on the 22nd June 1868 the said 
Murray Richard Woricman signed judgment against you 
in the said action for the sum of 3S01. and costs. 

9. That on the 3rd Aug. 1868 you, the said James John 
Merest, were, upon the presentation aforesaid, admitted 
and instituted to the vicarage and parish church of Upton- 
Snodbury by the Bight Rev. the Lord Bishop of Worcester 
after you had made and subscribed the decluatiou against 
simony required by the Clerical Subscription Act 1866. 

10. That by reason of the jmmises you the mid James 
John Merest have been guilty of the offence of eimony. 
and have knowingly entered into a simonia<^ oontraot, ana 
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have by reason of an agreement or promise of, or for a snm 
of money, reward, gift, profit, benefit, or advantage taken, 
proouroa, or accepted the next avoidance of presentation to 
the said vicarage and parish church, and have been pre* 
sented to the some thereupon. 

11. That by reason of the premises you the said James 
John Merest have been corruptly and simoniocolly pro* 
moted and presented to the sold vicaram and parish church. 

12. That you the said James John Merest were on the 
19th Feb. last committed for trial at the then next assizes 
for the county of Worcester on a charge of knowingly and 
feloniously sending to the said Murray Bicbard Workman 
a letter, demanding money with menaces and without rea- 
sonable or probable cause. 

13. That at the assizes for the said county, held at Wor- 
cester on Thursday, the 14th March last p.i8t, you the said 
James John Merest were acquitted on the charge in the 
last preceding article mentioned, no evidence being offered 
in support of the same by the said Murray Bichard Work- 
man ; but you, the said James John Merest, then and there 
pleaded guilty to and were convicted of a charge of unlaw- 
fully threatening the said Murray Bichard Workman to 
publish a libel upon and touching and concerning him, the 
said Murray Bicbard Workman, with intent in so doing to 
extort money from the said Murray Bichard Workman, 
a^inst the form of the statute in such case made and pro- 
vided ; and you were thereupon ordered to enter into your 
owu recognisances in the snm of 290t. to appear and abide 
the judgment of the court when called upon. 

14. That by reason of the premises there exist neat 
scandal and evil report concerning you, the said James John 
Merest ; and you have caused great scandal to the Church 
of Gk>d and your holy order to the hindering of the progress 
of true religion. 

15. That by reason of the premises and of a certain Act 
of Parliament, passed in the session of Parliament holden 
in the 3rd and 4th years of Her xn’esent Majesty, lieing an 
Act for better enforcing church disciiilino, and of the 
letters of request under the hand and seal of the Lord 
Bishop ‘of Worcester, in whose diocese you hold prefer- 
ment, you were and are subject to the jurisdiction of this 
Ourt. 

16. And in part supply of proof of the matters herein- 
before alleged, and for all other lawful puriK>sos herein, 
the proctor for the promoter annexes hereto, and prays to 
be taken and read os part hereof a pai)er writing marked A., 
being a true and anthentic copy, certitiod under the hand 
of the proper officer in that behalf, of the original record, 

E roceedings, and conviction of the said James John Merest, 
ad, done, and mode at the assizes for the county of Wor- 
cester, hereinbefore ment ioned, or referred to in the 12th 
and 13th preceding articles, and also a paper writing marked 
6., being on office copy of the pra-cipe for the writ of sum- 
mons in the action, in the 8th preceding article mentioned, 
and also a paper marked C., being a duly certified copy of 
the Cjxtract of the judgment sign^ in the said action in the 
8th ji^ceding article mentioned. 

17. And the proctor for the promoter further prowunds 
and alleges articles and objects that all and siugmar the 
premises are true public, and notorious, and he prays that, 
on legal proof thereof, the right honourable the official 
principal, or other the judge of this court, will bo pleased to 
declare that the said James John Merest has offended 
against the said laws, statutes, constitutions and canons 
ecclesiastical in respect of the matters hereinbefore allied, 
or of some one or more of tham, and that he has incurred the 
sentence of degradation, or deprivation, or suspension from 
the ministry and from the penormonce of all clerical func- 
tions whatsoever within the province of Canterbury, and 
that he be involved in the pains and penalties of law for 
having been convicted and having caused such scandal as 
aforesaid, and that he be duly and canonically corrected and 
punished according to the gravity of his offences and the 
exigency of the law, and also that ne be condemned in the 
costs made and incurred on the port and behalf of the said 
John Benjamin Lee, the promoter in this cause, and be 
compelled to the payment thereof, and that the said James 
John Merest is a disabled person in law to have and enjoy 
the said vicarage, and parish church of Upton-Snodsbury, 
and that his presentation to the said vicarage and pariui 
church, and his admission and institution ujKin the same 
were and are utterly void and frustrate, and of no effect in 
law. 

Sir Travers Twiss^ Q. C. (Queen’s Advocate), 
Archibald^ and Cowie, for the promoter. 

The defendant was represented by his proctors. 

Hr. Tristram appeared for the Rev. Richard 
Murray Workman, a witness in tiie cause. 

Witnesses were examined, and counsel for the 
promoter addressed the court on Nov. 26. 

Cur. adv. vult, 

Nov. 2d.~Sir K. Phillimore. — ^I n this case the 
oflke of the judge is promoted by the secretary of i 
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the Lord Bishop of Worcester against James John 
Merest, clerk in holy orders, and de facto vicar of 
the parish of Upton-Snodsbury in the county and 
diocese of Worcester. The case is sent by letters of 
request to this court, under 3 & 4 Viet, c. 86, in 
the first instance. The offences charged against the 
clerk are two : first, that of simony, by reason of 
his having corruptly and simoniacaliy obtained 
presentation and institution to his vicarage; and, 
secondly, that of conduct unbecoming a clergyman 
in unlawfully threatening the Rev. Murray Richard 
Workman to publish a libel upon him with the 
intent of extorting money, of which offence he was 
duly convicted at the assizes for the county of 
Worcester held on March 4, 1869. This conviction 
for this offence was duly proved before me by the 
record of the conviction produced by the clerk of 
indictments on the Oxford Circuit. Upon the 
charge of simony the evidence may be briefly stated 
as follows ; A certain Mr. O’Donnell was patron and 
incumbent of the benefice of Upton-Snodsbury at 
the beginning of the year 1 868. He sold the advow- 
son to the Rev. Murray Richard Workman, at whose 
prosecution the defendant has been convicted for 
the offence which I have mentioned. The deed of 
conveyance was produced and read before me. The 
date was Feb. 29, 1868 ; the purchase-money was 
400f. Mr. O'Donuell resigned the living on March 
24, 1868, and his resignation was accepted' on the 
following day^by the bishop. On May 27kfoliowing 
the defendant was presented by Mr. Workman to 
the benefice. On June 10 Mr. Workman brought 
an action against the defendant for the sum of 
350/., and on the 22nd recovered that sum— judgment 
being allowed to go by default “by arrangement,” 
as Mr. Workman in his evidence said, between the 
parties. Mr. Workman afterwards issued execution 
on his property, and levied 5/. On Aug. 3 the de- 
fendant was instituted upon the presentation of Mr. 
Workman to the benefice. The dates of these 
transactions, taken in conjunction with their cha- 
racter, and with the profession of the parties, all of 
whom I regret to say were clergymen, are calculated 
of themselves to excite a grave suspicion of corrupt 
practices connected with the presentation to this 
living. That suspicion has been turned into com- 
plete proof by the evidence^hich has been adduced 
before me. The defendant, who has appeared in 
the suit by a proctor, has not appeared by counsel 
or in person before me in court ; he has declined to 
plead any defence or give any issue but by his 
proctor, who is still before the court, has prayed 
justice. It appears from the evidence, that some 
quarrel took place between Mr. Workman and the 
defendant, from which probably has arisen the 
means of unravelling this transaction. Certain 
letters were produced in evidence before me, and 
were proved to have been used before the magis- 
trates who committed the defendant for trial at 
Worcester. Among these letters were two which 
Mr. Workman proved were in his handwriting and 
were produced to him by the defendant’s solicitor, 
when he. Workman, was cross-examined by the 
solicitor. The first letter bore date Nov. 19, 186J, 
and is as follows:— 


C^arck and iSchooI Gazette Office, 10, Southamptoa- 
' street. Strand, W.C. 

My dear Sir**^A8 all the smaller livinffS are very dear in 
proportion, and your capital not sufficient to obtain one 
witn possession, 1 propose getting some assistance for yon, 
but in doing this I act without your knowledge, or 
endeavours might be abortive Hence I am silent for yoitt 
own sake, and you also must m the same. Suffice it to s^ 
that the course I propose will cost you nothing, i wito te 
have Marston, iulSerbyshire, for you, but, filing ths^ 
rectory in North Bevon, with 16(ii. and a 
however, is dearer, and Marston mmt be had if pMNi^e, 
You should not attempt Branksea when the weather is 
-Yours faithfully . M. B. WonxiKav. 

preserve the striotest sOenoe about Iho 
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names of ansrllTing mentioned to yon or your suocession 
will be prerented. 

The second letter vas dated Dec. 19, 1867, and is 
as follows: 

Church and School Gazette Office. 10. Soutliampton- 
street, Strand, W.C. 

Iffy dear Sir, — I enclose a copy of another letter for the 
bishop, which please send at once. The Whole affair has 
'been so far conducted very cleverly, and I am anxious for 
you not to spoil it by the least injudicious act or word. I 
'have no time for more upon this subject to-day. As regards 
Upton-Snodsbury the income is from tithe and glebe, and 
the present not 1201. about; capable of improvement. There 
is only single duty, and each rector has either held a curacy 
of 801., or made that extra by occasional duty. It is throe 
miles from Spetchley, and six miles from Worcester. 
There is no house at present, but there will be one shortly, 
and in the mean time you can have reasonable lodgings 
either at Spetchley or nearer into Worcester, It is a very 
nice place indeed ; to my mind you could not have a more 
oligible little living. It is the presentation, not advowson. 
Ton have not enough money for the latter, and these small 
livings are all much dearer in proportion. In foot, they are 
most difficult to get hold of at all, and the trouble and 
<lifflculty I have for yon cannot well be told. I spoke of 
Marston, but you would have to wait some time for it, and 
V pton is nicer. I ivithheld the name, having promised to 
-do so till I heard definitively from yoiur iinclc, but he will 
Tender no help, and yon want a small sum. I have now 
-Applied elsewhere, and if I can arrange all things I shall 
have to see you. I can help yon to improve the income of 
■Upton, and you can go to it at once. It is the cheapest and 
nicest thing I can get for you, and for some time to come 
the only one likely. — Yours faithfully, M, R. AVobkman. 

The B^y. J. J. Merest. 

Tour uncle’s nllownuce will not come till Jan. 6, and he 
must not be asked for it. I enclose a check for 51. 

Mr. Workman said he had no doubt he u.id received 
answers to these letters, but he had not kept them. 
Taking these letters with their history, as proved 
in this court, in conjunction with the dates and the 
transactions to which I have referred, especially the 
transaction by which judgment for 350f. was re- 
covered “ by arrangement ” between the presentee 
and the patron, it would be difficult to doubt that 
the presentation to this living was the result of a 
corrupt and simoniacal contract between the patron 
and the presentee. But that difficulty becomes a 
anoral impossibility when it is remembered that it 
was competent to the defendant, as his proctor 
must have informed him, to have entered the witness 
box and have rebutted by an explanation if such 
were in his possession, the otherwise irresistible 
influence of guilt ariajng from the testimony 
and the circumstances to which I have adverted. 


tation and institution are to be utterly void, frus- 
trate, and of no effect in law, the simoniacal 
presentee is to be adjudged a disabled person in law 
to have the same benefice, and the Crown is to 
present for the next turn. 1 see no reason why this 
statute should not be put in force by this court: 
but I found my sentence as well upon the general 
ecclesiastical law as upon the statute law. I must, 
in accordance with the exigency of the law, pro- 
nounce that the defendant is a disabled person in 
law to have or enjoy the vicarage and parish 
church of Upton-Snodsbury, that the presenta- 
tion thereto, and his admission and institution 
therefore are void and frustrate, and of no effect in 
law ; and having regard to all the circumstances of 
this case, and the offence of misconduct, apart from 
the charge of simony proved against him, I must 
pronounce upon the defendant a sentence of depri- 
vation from the ministry and from the performance 
of all clerical functions whatsoever in the province 
of Canterbury ; and I must also order this sentence 
to be proniulgated in* the usual manner by affixing 
the same to the door of the church of Upton-Snods- 
bury for the usual time. I must further condemn 
the defendant in the costs of this suit. I shall also 
direct the registrar to apprise the Queen’s proctor of 
this sentence in order that Her Majesty may exercise 
the right of presentation to the vacant benefice 
given by this statute. 

Proctors for the promoter, Shephard v. Skipwilh, 

Proctors for the defendant, Clarkson^ Sorif and 
Green'vell. 

Solicitors for Mr. Workman, Hughes, Hooker, and 
Buitanshaw^ 


COURT OP APPEAL IN CHANCERY. 

Reported by T. Brooksbank and K. Stewabt Rocue, JBaqrs., 
Barriaters-at-Law 

Jan, 29 and 31, and Feb. 8 aiid 18. 

(Before Lord Justice Gifpard.) 

lie The European Bank (Limited) ; Ex parte The 
Oriental Commercial Bank (Limited). 


1 am of opinion that the promoter of my office 
has proved both the charges laid in the articles 
against the defendant. It is not necessary that I 
should refer to authorities for the purpose of 
establishing the jurisdiction of this court in 
cases of simony. That authority both as it rests 
upon the general ecclesiastical law, and upon 
the statute law, cannot be gainsaid ; though 
happily the reported instances in which it has 
been exerted have been few and far between. The 
casM will be found collected under the title 
" Simony,” in the last edition of Burn’s Ecclesi- 
astical Law, vol, 3. By the general law, and by the 
40th canon of 1604, as by the stat. 31 Eliz. c. 6, 
«iie offence of simony is considered as one of a very 
igrave character; and though the oath formerly 
taken under the 40th canon by the presentee against 
aimony has been abolished by 28 & 29 Viet. c. 122, 
Hy filie find section of that statute a solemn decla- 
ration against simony has been substituted for it. 
Tne defendants though not technically guilty of 
perjury, must have deliberately used upon a very 
solemn occasion a very solemn declaration, which 
1^ knew at the time he made it to be absolutely 
false. The stat. 12 Anne, st 2, c. 12, has not, 
as far as I am aware, ever been put in force by tlm 
BTOlesiastical Court By the second section of that 
Statute, the obtaining by a clergyman the next 
avoyaim of, or next presentation to, any benefice 
is tnNttsd ss a simoniacaL contract and the presen- 


Winding-up — Overdue hills of exchange — Purchase and 
subsequent sale— Equities a ffectina subsequent purchaser 
— Bight to follow bills — Appeal motion — Completion 
of evidence — Practice as to costs. 

P,, with moneys of the 0. Bank, of which he had been 
manager, but which, at the time of the purchase oj 
certain bills by him, was being wound-up, purchase 
overdue bills of exchange drawn upon, and accepted by, 
the E. Bank, which was then also in liquidation. Two 
days after he sold these bills to the E. C. Co., then 
but recently incorporated, of which, by the (articles of 
association, he was sole director : 

Held, that P. must be taken to have acted in this last 
purchase, not as a partner in, but as an agent for^ 
the E. C. Co,, which was, therefore, not affected with 
notice of the fraud committed by him on the O, Bank, 
for he could not be taken to have disclosed his own 
fraud. 

But, inasmuch as the bills were overdue when the E. C, 
Co. took them, that Co. had no better title than P, 
himsdf had ; and if they Aoef remained in his hands 
the O, Bank might clearfy hdeve followed their moneys 
into them. 

Although the practiM of the court admits new evidence 
on an appeal motion, yet where there was in the court 
below an incomplete case which wcw not completed until 
the appeal, no costs wiU be given to the successfud 
appwantm 
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This was an appeal by the liquidator of the 
Oriental Commercial Bank against an order of 
Malins, V.C., directing that a sum of money due 
from the European Bank upon certain bills m ex- 
change drawn upon and accepted by them, which 
that bank (now in liquidation) was ready to pay, 
should be paid to the Eastern Commercial Company 
instead of the appellants, by whom it was claimed. 

The evidence was considerable, but the judgment 
of Giffard, L.J., contains all that it is necessary to 
state in this respect, except that the Eastern Com- 
mcrcial Corporation was a company not registered 
until two days before the purchase on its behalf of 
the bills of exchange in question ; that, by its articles 
of association, Mr. Demetrio Fappa, formerly the 
manager of the appellant’s company, was appointed 
the first director thereof, there being no other ; and 
that he was paid for the transfer of the bills out of 
the assets of the Eastern Commercial by means of a 
cheque drawn and signed by himself as its director. 

Jackson and VT. W. supported the appeal 

contending that the moneys paid for ‘ the bills 
clearly belonged to the appellants, and were fraudu- 
lently appropriated by Pappa ; that as Pappa was a 
member of the Eastern Commercial, that company 
had notice of his fraud ; and that that company 
could stand in no better position than he would 
have stood in if he had not parted with the bills, 
because they were overdue when ho transferred 
them. 

Lord Justice Giffaud said that he was of opinion 
that the Eastern Commercial Bank were not affected 
through Pappa by the fraud he had committed on 
the Oriental Bank, and directed counsel for the 
respondents to confine themselves to the other 
points of the case. 

Pearson, Q.C., and Locock Wehb supported his 
Honour’s order. 

Gfasse, Q.C., and Hastings for the European 
Bank. 

The authorities cited were 

Kennedy v. Qrcen, .3 My. & K. 699 ; 

Hev.'itt V. Loosemore, 9 Hare 419; 

Charles v. Marsden, 1 Taunt. 224 j 

Lee r. Zagury, 6 Taunt. 114 ; 

Re Carew’s Estate Act, 31 Bcav. 39 ; 

Quids V. Harrison, 10 Ex. 672 ; 3 W. R. 160 ; 

E.c parte Swan, L. Rep. 6 Eq. 344 ; 18 L. T. Rep. 
H. S. 230 ; 

Esdaile v. Lananze, I Y. & C. Ex, 394 ; 

Rc The Peruvian Railways Company, L. Rep. 2 
Ch. Ap. 617 ; 16 L. T. Rep. N. S. 315. 

IV. W. Karslake having replied, 

Lord J ustice Giffard said : — This is an appeal 
from an order of Malins, V.C., dismissing a summons 
taken o.ut by the Oriental Commercial Bank. That 
summons had reference to certain bills drawn on, 
and accepted by, the European Bank. The holders 
are the Eastern Commercial Bank. The Vice- 
Chancellor was of opinion that the holders were 
entitled to the proceeds of the bills, and that the 
Oriental Commercial Bank had failed to prove their 
case. The European Bank is in] liquidation, but 
willing to pay whoever is entitled. It is alleged on 
the part of the Oriental Commercial Bank that the 
bills in question were bought with their moneys by ; 
Demetrio Pappa, and that the Eastern CommerdiU 
Bank had notice of this through Demetrio Pappa, < 
and that, whether they had notice or not, they can I 
stand in no better position than Demetrio Pappa j, 
would have stood if he had not parted with the' 
bills, because they were overdue when trans- 
lenred tiiem. 

The first question to determine is whether Dome- 


trio Pappa bought the bills wholly or in part with' 
the moneys of the Oriental Commercial Bank. Th&- 
bills are several in number for difforeut sums,, 
amoantjjing in the whole to lOOOf., and he bought 
them on the 21st March 1867, for 15s. 4cf. in the 
pound, when they were overdue. Demetrio Pappa, 
in his evidence before the Vice-Chancellor, swore iu 
general terms that ho bought them with his owm 
moneys. lie had an account with the Na- 
tional Bank of Scotland in the name of Geo, 
John Pappa, called “ Geo. Jno. Pappa’s Trust 
Account,” and this account, he says, is his. 
It appears that there was paid in to thi» 
account, under date of the 19th March 1867, the sum 
of 2594/. 6s. Id., and drawn out under date of the 
21st March as against that the sum of 2300/. The 
2300/. was applied in the purchase of a number of 
bills, of which the bills in question formed part.. 
The other bills were bills on the Oriental Commer- 
cial Bank for 2000/. The 2300/. was made up in 
part of a -sum of 2094/. 6s. Ic?., which is clearly 
traced by an affidavit made and filed since the case' 
was before the Vice-Chancellor. The purchase of 
the bills on the Oriental Commercial Bank for 2000/. 
and on the European Bank for 1000/. as one trans- 
action, is proved by the affidavit of Arthur Cooper, 
[Ills Lordship then went through the evidence,, 
which showed that John George Pappa, a cousin of 
Demetrio Pappa, was sent by him to Patras and 
elsewhere in the Mediterranean, to collect assets of, 
and debts due to, the Oriental Commercial Bank ; 
that this was after the winding-up petition in the 
matter of that bank had been presented, upon 
which Arthur Cooper was appointed liquidator^ 
that John George Pappa returned to London in> 
March 1867 and handed the moneys he brought back; 
with him to Demetrio Pappa — in all about 2094/. ia 
bills upon London houses, and his reason for hand- 
ing them to his cousin and not to the liquidator 
was that he had been sent out by the former and 
had to account to him ; that the bills he so hande<!& 
over he had bought vdth moneys which he had col- 
lected on account of the bank.] His Lordship then 
stated: This is how the question stood before 
the Vice-Chancellor, in whose opinion the case was 
not conclusively proved, but since the hearing, 
before him fresh afiidavits have been filed, one of 
which traces the whole transaction, and it is proved 
to demonstration that the 2094/. was the amount 
arising from the discount of bills belonging to the 
Oriental Commercial Bank, and that these, with a 
further sum of 500/., constituted the sum which ap- 
peared in the trust account under date 19th March 
1867, and that the sum of 2300/., under date the 21st 
March on the other side of the account, was drawn 
out and applied in the purchase of the bills from. 
Melas Brothers, of which the bills in question,, 
amounting in all to 1000/., formed part, the rest 
being bills for 2000/1 on. the Oriental Commercial^ 
Bank. To speak plainly, and in snch a case there 
ought to be plain speaking, Demetrio Pappa has- 
sworn that which is not true, and has applied to his 
own purposes the moneys arising from the discount 
of bills, which bills he knew belonged to the Oriental! 
Commercial Bank. 

Now, at all events, the facta have been proved, 
and it remains to be seen what the law is as appli- 
cable to these facts. The bills and moneys belonging 
to the Oriental Commercial Bank were not received 
either by J. G. Pappa or Demetrio until after the; 
presentation of the petition winding-up that; 
bank ; therefore no question ,of account as between, 
the bank and Demetrio Pappa arises. The 287L- 
which was paid over by Jno. G. Pappa to the liqui- 
dator has nothing to do with this matter j it is no> 
way concluded by any receipt given by or settle- 
ment of acccants with the official liquidator, and it 
the hills in question were now in the hands ot 
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Demetrio Pappa, beyond all question the Oriental 
Commercial Bank could follow their moneys into 
them, and assert a right to a proportional part of 
the proceeds. Is, then, the Eastern Commercial 
Company in any better position than Demetrio 
Pappa would have been ? In my opinion they were 
not affected with notice through Demetrio Pappa. 
He purchased the bills before the Eastern Commer- 
cial Company was formed. He stood in the rela- 
tion of vendor to that bank, and though he was 
managing director and something more, and paid 
himself by cheque, he is not in the position of a 
partner in an ordinary firm, but of agent acting for 
the bank as his principal. He cannot be taken to 
have disclosed bis own fraud. Kennedy v. Green 
therefore applies ; but the want of notice is not con- 
clusive on the case. The bills were overdue when 
the Eastern Commercial Company took them— there 
were equities affecting the bills, and the Eastern 
Commercial Company has no better title, either 
legal or equitable, than Demetrio Pappa had. The 
law on this subject cannot be better stated than by 
Mali ns, V.C. in Ex parte Swan, in pp. 359 and 360 
of his judgment. 

In this case there is an equity attaching directly 
to the bills. The result, therefore, is that the 
Oriental Commercial Bank can follow their moneys 
into the bills in the possession of the Eastern 
Commercial Company precisely in the same way as 
though Demetrio Pappa had not part ?d with them. 
I have not calculated the exact amount which was 
applied in payment of these bills, but the amount 
applied in payment of them and the other bills was 
2300/., and the 2300/. was drawn against a sum of 
2594/. Gs. 1</., which was made up of a sum of 
2094/. 6s. Id. belonging to the Oriental Commercial 
Bank, and of 500/. belonging to Demetrio Pappa, and 
it must be taken, according to the case of Pennell r. 
Deffell, 4 De G. M. & G. 372, that those two sums 
contriWted rateably. It will follow that the Oriental 
Commercial Bank is entitled to so much of the 
proceeds of the bills as is represented by their pro- 
portion of the purchase-money, and the Eastern 
Commercial Company by so much as is represented 
by the 500/. — the proportion will bo somewhere 
about four-fifths and a fraction on the one side, 
and a fraction less than one-fifth on the other. 
There will be a declaration to this effect and pay- 
ment accordingly. The amounts can be calculated. 

As regards costs, the European Bank are in the 
position of plaintiffs in an interpleader suit, and 
must have them both here and below out of the fund. 
The other parties must bear their own costs. The 
Oriental Commercial Bank have failed in part, that 
is as regards the 5001, and they completed their 
case by evidence which was not before the Vice- 
Chancellor. The practice of the court admits of 
the introduction of new evidence on an appeal 
motion ; but where there is an incomplete case in 
the court below, and a complete one only on the 
appeal, I shall, as a general rule, adopt the course 
of refusing to give any costs. 

The order of the Vice-Chancellor will be dis- 
charged, and the order I have suggested substituted 
for it. If the additional evidence had been before 
him, I gather from his judgment that Ms order 
would have been the same as that which I now 
make. 


Co. 


Solicitors for the appellants, Upton, Tatham, and 


Solicitors for the Eastern Commercial Company, 
Georae Lawrence and Co. 

Solicitors for the European Bank, Taylor and 
Jaquet. 


Thursday, Feb* 10. 

(Before Lord J ustice Giffabd.) 

Be Constantinople and Alexandria Hotels 
Company (Limited) ; 

Ebbett's Case. 

Company — WiwUng-up — Contributory — Infant — 

Confirmation, 

An infant applied for shares in a company, and they 
were duly allotted to him. Five months after he 
attained 21. Fourteen months after that, the company 
was ordered to be wound-up, and during that peri(M 
die infant did nothing to repudiate the shares which 
were registered in his name : 

Held (affirming the decision of the Master of the Rolls'^ 
that the infant was liable as a contributory, inasmuch 
as he could not be heard after what had taken place 
to sau that the contract to take the shares wtts void- 
able by him. 

This was an appeal from an order of the Master 
of the ^lls fixing a Mr. Ebbetts on the list of con- 
tributories of this company in respect of 150 shares 
which were registered in his name. Tho hearing 
before the Master of tho Bolls is reported 21 L. T. 
Rep. N. S. 574, and it is only necessary now to state 
that Mr. Ebbetts applied for the shares when he 
was an infant ; that they were duly allotted to him 
and registered in his name ; and that the order to 
wind-up the company l^was not made till fourteen 
months after Mr. Ebbetts attained tw'enty-one. 
During that period of fourteen months he took no 
steps to repudiate the shares. The Master of the 
Rolls held that he roust be placed on the list of 
contributories and from this decision he appealed. 

Jnce, argued the appellant’s case, relying mainly 
on some new evidence to show that notice of 
allotment was never given to the appellant. 

Bevir, for the offical liquidator, was not called 
upon. 

Lord Justice Giffard said that, asuming notice 
of allotment to have been given to the appellant 
this was as clear a case as possible. For more than 
a year after the appellant attained twenty-one, the 
company continued to carry on business as a going 
concern, and during that period he never took any 
steps to repudiate, and in that state of things he could 
not afterwards be heard to say the contract to take the 
shares was voidable on his part. As to the question 
of allotment, the evidence failed to show that notice 
of the allotment was not given to the appellant. It 
was to be rejpretted that the practice upon appeal 
motions admitted of an entirely different case being 
brought forward on appeal from that which was 
made on the original hearing, and the present case 
was an instance of the mischief resulting from that 
practice. His Lordship, without hesitation, dismissed 
the appeal with costs. 

Solicitor for the appellant, Rogers. 

Solicitors for the official liquidator, Routh and 
Stacey. 


Monday, Feb, 14. 

(Before Lord Justice Giff>bd.) 

Re The Panama, New Zealand and Australian 
Royal Mail Company (Limited) ; Ex parte The 
Official LiquiDATOR. 

(Company --- Borrowing powers — Debenture—** Under- 
taking**— Charge on — Priority among creditors, 

A comparm, having power to borrow money upon mort- 
gage of its property, or effects, or upon bonds or 
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might think jit, issued so-called Mortgage Debentures 
under their comtmn sealy charging the said ^^Under- 
taking ” and all sums of money arising therefromy and 
all the estatey righty title and interest of the company 
ihereiny with payment of the sum borrowed and interest. 
The principal was to be repaid on the 2nd Januaryy 
1870 ; buty in the year 18G8 the company was orders 
to be wound-up : 

Held((Mrming the decision of MalinSy V. C.), that the 
wora*^ Undertaking ” had reference to all the property 
of the company y not only that which it possessed at the 
date of the debenturCy but everything which might 
afterwards become its propertyy and therefore that the 
debenture holders possessed a priority over the general 
creditors. 

So soon as the company had to he wound-upy the rights of 
the debenture holders attached, and put them in as 
good a position as if, their interest and principal being 
unpaid, they had filed a bill to enforce their debentures 
against the company's property. 

This was an appeal by the official liquidator of 
this company, which is now being wound-up in the 
chambers of Malins, V.C., against an order whereby 
his Honour decided that the holders of certain 
debentures issued by the company were a charge 
upon the property of the company which gave them 
a priority over the general creditors. 

In the month of June 18GG, the company were in 
need of money, and the board of directors being 
empowered to borrow money for the purposes of the 
compam*, either upon mortgage of the whole or any 
part of the property or effects of the company, or 
upon bonds or debentures of the company, or upon 
such other seeuritj', and upon such terms and con- 
ditions as they miglit from time to time think fit, 
issued a circular inviting applications for the issue 
of debentures, which referred to the large number 
of steam vessels and other ships belonging to the 
company, and the original costs of such vessels and 
ships, and pointed out that they afforded ample 
security for the sums intended to l>e raised. 

The debentures issued were in the following 
form ; 

The Panama, Now Zealand, and Australian Boyal Moil 
Company (Limited). 

Mortfirag’e Debenture, lOOJ. — No. 403. 

By virtue of the powers contained in our articles of asso- 
ciation, we the Pauami,New Zealand, and Australian Royal 
Mail Company (Limited), in consideration of the sumof 1. 
paid to us by are held and tirmly bound, Jind do hereby for 
ouraelvos, our successors and assigns, charge the said under- 
taking, and all sums of money arising therefrom, and all the 
estate, right, title, and interest of the company therein, 
with x^ayment to the said , his executors, administra- 
tors, or assigns of the said sum of 1001., together with 
interest for the same at the rate of 61. for every 1001. by the 
year, the principal sum to bo repaid on the 2nd Jan. 1870, 
and the interest to be payable in the meantime half- 
yearly, on the 1st Jan. and the 1st July in each year, vmtil 
the repayment thereof. 

Given under our common seal this 4th Jan. 1870. 

Interest, as stipulated, was paid on such of the 
debentures as w'ere issued until the 1st July 18G8, 
soon after which day the winding-up order was 
made. The question which was the subject of the 
appeal then arose between the holders of the 
debentures on the one hand, and the company’s 
general creditors, represented by the official liqui- 
dator on the other, and the learned Vice-Chancellor 
having pronounced the decision above stated, the 
official liquidator appealed. 

Cohy Q.C., and Lindley, supported the appeal, 
relying upon 

Gardner v. The London, Chatham and Dovet 

Railway Company, L. Rep. 2 C^. App. 201 ; 

15 L. T. Eop.-N.S. 644 ; 

Holroyd v. Marshall, 10 H. of L. Cas. 191 j 7L. T. 

Rep. N. S. 172. I 


; 9 L. T. Rep. N. S. 108 ; 

Re The Marine Mansions Company, iL. Ren, 4 Ea. 
m ; 17 L. T. Rep. N.8. 50 ; 

Wickham v. The Bew Brunswick Railway Com- 
pany, L. Rep. 1 P. C. Cas. 64 j 14 L. T. Rep. 
N. S. 311 ; 

Re the New Clyddach Sheet and Bar Iron Com- 
pany, L. Rep. 6 Eq. 514 ; 

Furness v. The Caterham Railway Company, 27 
Bear. 358. 

Pearson, Q.C., and Hastings, in support of his 
Honour’s order were not called on. 

Lord J ustice Giffard said : This is an appeal from 
an order of Malins, V.C., by which he has declared 
that the mortgage debentures issued under the seal 
of the company are a charge upon the proceeds of 
the sale of the company’s vessels and other property. 
Now before going to the terms of the mortgage 
deed itself, one may first of all deal with the cases ; 
and of course the cases which have been quoted 
as to policies of insurances can have no application 
to the present ; for the policies of insurance have a 
very different effect, and are of a very different 
nature to these debentures. Neither can Gardner v. 
The London, Chatham and Dover Railway Company 
have any application to this, because in that case 
there was a particular, peculiar subject matter over 
which it was held that the d^enture operated — 
that is to say, a permanent railway which it was 
well known to everybody was permanent and could 
not be touched by judgment-creditors, and could not 
be mortgaged or sold, or dealt with in any way. 
And all that Gardner's case decided was, that in that 
particular instance, having regard to the position of 
the parties, there was a particular subject-matter 
which was intended to be affected by the instrument, 
and no other. The same thing might be said of 
the other cases whieh have been referred to. 
What I have to decide in the present case is 
simply this— what are the rights of the debenture 
holders, the state of things being that the company 
is being wound-up, and that the whole of its pro- 
perty is being realised ? I confess that I can have 
no doubt whatever as to what the effect of the de- 
benture is. First of all, as regards the power given 
to the company, there was a power given to mort- 
gage and a power to raise money by debentures ; 
but of course the company might include in one 
and the same instrument a mortgage and a de- 
benture -that is to say, a mortgage and a bond. 
Accordingly they did issue what they called a mort- 
gage debenture, M'hich was in substance a bond, and 
a charge upon their property for the sum borrowed 
on bond. The terms of the instrument are not an 
assignment, but a charge ; the company charge the 
undertaking, and all sums of money arising there- 
from, and all estate, right, title, and interest of the 
company therein, with payment of the principal sum 
and interest. I asked in the course of the argu- 
ment what could be the subject-matter of that 
charge, and the answer given was that there were 
valuable contracts, and that all that the charge was 
meant to cover was the income arising from the 
business being carried on, and that it would not 
extend to property such as the ships and other 
matters of that tort, which were absolutely essential 
to the carrying on of the concern. I cannot accede 
to any such proposition as that. I have no hesita- 
tion in saying that in this particular case, and 
having regard to the state of this particular com- 
pany, the word “ undertaking” had reference to all 
the property of the company, not only such as 
existed at the date of the debenture, but whatever 
might afterwards belong to the company. And I 
take the object and meaning of tho debenture to be 



425— Voi. XXII., N.S.—i?i?P07?r>S». THE LAW TIMES. 


[May 38, 1870. 


Chan.] Re The Estates Co. (Limited and Reduced) — Ex parte Goodier ; Re Goodier. [Chan. 


this, that the word “ undertaking” necessarily im- 
plies that the company will go on. I take it that 
even the debenture holder could not interfere until 
cither the interest which was due was unpaid, or 
until the period had arrived for the payment of his 
principal, and he continued unpaid ; and I take it 
that the meaning and object of the undertaking 
was this, that the company might go on during that 
interval ; and furthermore, if the debenture holder 
chose to stand by, that he would not be entitled to 
any account of mesne profits, or of any dealing with 
the property of the company in the ordinary course 
of carrying on their business. I do not at all say this 
of such tilings as sales of property or mortgages of 
property, but the ordinary application of funds and 
property which came into the hands of the company, 
as, for instance, the ordinary using of their coals 
and other matters of that description. I see 
no diflBculty in giving that effect to this 
instrument, and I cannot see that any difficulty 
will arise from its being so construed. But 
the moment you come to this, that the com- 
pany has to be wound-up, and the property has to be 
realised, that moment the rights of these parties 
beyond all question attach, and they are in quite 
as good, if not in a better, position than if, 
their interest being unpaid and their principal 
being unpaid, they had filed a bill. My opinion is 
that even if the company had not stopped they 
might have filed a bill, and they could not l:ave been 
in a worse position than a judgment creditor. 1 
cannot see, having regard to the position of these 
parties, why they could not have filed a bill and 
realised their securities if the company did not 
choose to pay them their principal and interest. 
But seeing that the company is being wound-up, 
and that all I have to determine is simidy between 
them and the general creditors, I hold that under 
these debentures they have a charge upon all pro- 
perty of the cprapany, past and future, by the use of 
the term “ undertaking,” and that they stand in a 
position superior to that of the general creditor, who 
can touch nothing until they are x>oid. 

The application must be refused with costs, and 
the matter will go back to the Vice-Chancellor. 

Solicitors for the official liquidator appealing, 
Aehvrsty Morris, and Co. 

Solicitors for the debenture holders, IV. and )V. 
A. lVaf/e7'. 


Saturday, March 10. 

(Before Lord Justice Giffard.) 

Re The Estates Company (Limited and Reduced). 

Companies Act 1867—30 31 Viet. c. 131, s. 10—* 

Company limited and reduced — Reduction of capital — 
Change of name— Time for which the words and 
reduced ” ought to be used. 

When an order is made by the court, under the poteen’s 
corf erred by the Companies Act 1867, conjirming 
resolutions passed by a Company fm' the reduction of 
its capited, as a general rule the company will be 
ordered to continue to use the words and reduced^' 
as part of its title for three months from the date of 
the order: {Re Shnrp, Stewart, and Co., L. Rep. 
^ Eg. m ,11 L. T. Rep. N. S. 197.) 

This company passed resolutions under the Com- 
panies Act 1867, to reduce their capital. A petition 
was then presented fur an order to confirm these 
resolutions. An order accordingly was made by 
Stuart, V.C., but liis Honour was of opinion that 
the ewnpany ought to continue to use the words as 
part of their title until the date of their dissolution 
or previous winding-up, and directed accordingly. 
(See 28 L. T. Bep^ S> 119.) Erom this direction 
the company appealed. 


Greene, Q.C., and Wickens, on behalf of the com- 
pany, urged that three months from the date of the 
Vice Chancellor’s order was a sufficient period 
for the use of the words and reduced ” as part of 
the company’s title. That was the period fixed by 
Hatherley, L. C., when Vice-Chancellor, in Re 
Shaip, Stewart, and 6b,, L. Rep. 5 Eq. 166 ; 17 L. T, 
Rep. N. S. 197. It would be an injury to the 
company to have to use the words “ and reduced ” 
as long as they existed. There was no reason for a 
longer period than three months in the present 
case, as the company was entirely an English one, 
and had no foreign creditors or shareholders. 

Lord Justice Giffard said that he should fix the 
same period as was fixed by Wood, V.C. in Re Sharp, 
Stewart, and Co., viz., three months from the date 
of the order, for the use of the words “ and reduced ” 
as part of the company’s title. 

Solicitors for the company, Walters and Gush. 


Api'il 30 and May 2. 

(Before Lord Justice Giffard.) 

Ex parte Goodier ; Re Goodier. 

Dankruptcy — Order of discharge — Refusal to grant—' 
Contracting debts without reasonable or probable 
ground of expectation of being able to pay them — 
Erivolous or vexatious defence to an action or suit — 
Patent suit — Defence — Costs — The B. A. 1861, s. 
159, d. 3. 

In order that a bankrupt's order of dischaige may he 
refused under sect. 159 of the B. A. 1861, on the 
ground that he could not have had, when any of his 
debts tcere contacted, any reasonable or pi'obable 
ground of expectation of being able to pay the same, it is 
necessary that the debts in question should he strictly 
debts arising out of contt'uct. It is not enough that 
they be debts provable in the bankruptcy. 

The costs payable ly an vnsuccessfrd defendant to a 
patent suit, though provable by the plaintiff in the 
dejendanVs bankruptcy, are not a debt arising out of 
contract. 

A suit was instituted by B. against G. to restrain the 
latter from infringing B.'s patent, and for an account 
and other consequential relief. The validity of the 
patent had been already established at law in an 
action against another infringer. G. defended the 
suit, and at the hearing issues were dweeted by the 
Master of the Rolls to try the validity of the 
patent. On the trial a verdict was found in favour 
of G. B. moved for a new trial, and the motion, 
though resisted by G., was successful. The new 
trial took place, and a vei'dict teas found in favour 
of B. After this G. moved for a new trial, and 
his motion was refused by the Master of the Rolls 
and also by the Loi d Chancellor on appeal. A decree 
was then made granting a peipetual injunction against 
G., and he was oi dered to pay the costs oj the 
suit. An inquiry as to damages was also directed. 
During the proceedings, G. executed an assignment for 
his creditors, and the defence of the suit was after 
that can ied on at the cost of other persons who were 
interested in contesting the validity of the patent, though 
it was conducted in the name oJ G. After the decree 
was made, G. became a bankrupt. The costs of the 
suit, including those of the trials at law, amounted to 
more than 12,009/. G, had scarcely any other debts, 
but his assets were only about 606 B. waived his 
right to damages, and proved in the bankruptcy for the 
costs i 

Held (reversing a decision of the Chief Judge in 
BamcruptcyS that the costs of the suit were not a debt 
contracted hy ths bankrupt, and also that the bank- 
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rwfs defence of the suit was not fnmhus or vexatious. 

Aldf therefore^ that he was entitled to an inme^ate 

order of discharge. 

This was aa appeal from an order of the Chief 
Judge in Bankruptcy refusing to grant to Mr. 
James Goodier, a bankrupt, any order of dis- 
charge. The aidjudication of bankruptcy was on 
the 18th of March, 1869, and proceeded upon a 
petition presented by the bankrupt Mmself on 
the same day. The bankrupt filed the usual 
accounts^ and passed his last examination. His 
balance-sheets, filed with the proceedings, showed 
that his debts amounted to 12,221Z. 15s. Cd.^ his 
Assets to 53/1 35. 5</. ; but the only debt which was 
proved was the sum of 12,216/. 85. 6^. due to 
Messrs. Benjamin and Walter Bovill, being the 
amount due to them for costs under an order and 
decree of the High Court of Chancery in a suit 
commenced by the late George Bovill (whose exe- 
cutors they are), and contini^d by them until its 
termination against the bankrupt, as the solo defen- 
dant. 

After a lengthy examination of the facts the 
Chief Judge concluded his judgment thus : — 

I am asked now to decide whether, having 
regard to the manner in which, and the circum- 
stances under which, the debt proved has been 
contracted, the bankrupt has contracted any of 
his debts at a time when he could not have had 
an^ reasonable or probable ground of expectation of 
being able to pay the same. Considering the con- 
dition to which he had reduced himself in Aug. 1866 
(while as yet the amount of costs incurred was 
comparatively small), and that he must be taken 
to have known that, from that time at least, if the 
decision should be against him, be had no means 
of satisfying any costs for which he might become 
liable, while the utmost success in the litigation 
would be simply to defray some of the costs which 
his solicitor and the millers incurred in his name, 
but on their behalf — and seeing that the debt due for 
costs Is provable and has been proved in this bank- 
ruptcy — I am of opinion that on this head the case 
falls within the provisions of the 159th section. 
Another question to be decided is whether the 
bankrupt has put any of his creditors to unneces- 
sary expense, by a frivolous or vexatious defence to 
a suit for recovering a sum of money due from him. 
In four different courts, before four different 
judges, the plaintiff’s right has been established, 
and by the ultimate decree his right to be paid by 
the defendant the money claimed by the plaintiff 
at the time when the bill was filed, and which was 
then a debt, although the amount of it was not then 
ascertained, has been decreed. The evidence satis- 
fies me that the defence, at least from the month 
of August 1866, has been merely vexatious ; that 
the bankrupt has lent his name to the proceedings 
which have been carried on with the full conviction 
that, if the plaintiff should ultimately succeed, he 
could not procure payment of the money for which 
he sued the bankrupt, nor of the costs which had 
been incurred, either from, the bankrupt or from 
those persons whom he had permitted to use his name 
for a merely vexatious purpose. Upon the principles 
upon which the law of bankruptcy has always been 
administered, it has been estabhshed that when a 
bankruptcy has l^n resorted to, not lor the legiti- 
mate purposes of bankruptcy, but to answer and 
cover some merely ulterior or foreign purpose, the 
mere name and colour which mav have been adopted 
are not effectual to accomplish such purpose. 
Vipious Acts of Parliament have been pass^ modi- 
fying and regulating the proceedings, an^ embrac- 
ing cases not before oontemplated, and comMnationf 
of circumstances which the earlier statutes had not 
provided for adequately j but X am not aware that 


the primal original principles upon which the ad- 
ministration of the law in bankruptcy is founded- 
have ever been abrogated, and, as 1 read the law, 
a bankruptcy which has been instituted and prose- 
cuted, not for the legitimate purpose for which that 
law was established, is as it has always been, an 
abuse of the law and of the proceedings in the court 
in which it has been practised. It is needless to 
consider in the case what might have been the deci- 
sion if an application had been made to dismiss the 
petition upon the' ground that it had emanated 
from a debtor who had substantially only one 
creditor, and who, having no estate to distribute, 
had resorted to the court for the purpose only of 
defeating the just rights of that creditor ; for 
no such application has been made to me. To 
grant the order of discharge in the present case 
would confer upon the bankrupt a full and unqua- 
lified immunity from every claim that his creditors 
could make; to withhold that order is merely to 
leave him liable to satisfy, if by any change in his 
fortunes he shall be able to satisfy, demands the 
justice of which is open to no question. lie is in no 
danger in any event of personal imprisonment, and 
1 cannot conceive that, having regard to his con- 
duct, and to the provisions of the statute, he is for 
any reason entitled to the protection and immunity 
which he claims, as to any property which he may 
hereafter become possessed of or entitled to. Under 
these circumstances, having given the best consider- 
ation I can bestow to the case before me, 1 am 
forced to the conclusion that the bankrupt, upon 
the grounds I have before stated, has disentitled 
himself to the protection which would be afforded 
by an order of discharge. 1 must, therefore, refuse 
the order of discharge for which he has applied.” 

From this decision Mr. Goodier appealed. 

Little^ Q. C. and Ford Norths on behalf of the 
appellant, argued that it was settled by previous 
decisions, that to bring a bankrupt within the pro- 
vision of sect. 159, the debt in question mus^ in 
the strictest sense, have arisen out of contract. 

Ex parte Glass, re Boswall, 6 L. T. Bop. N. S., 407 j 

Re New and Thorne, 31 L. J. 87, Bank, j 6 L. T. 
Bep. N. S. 732 ; 

Ex parte Crabtree, re Taylor, 10 L. T. Bep. N. 8.$ 
361; 

Ex parte Gri^Uhs, re Griffiths, Ib. 705 ; 

Be Clayton, 21 L. T. Bep. N. S. 342; L. Bep. 5 
Ch. 13. 

The debt in this case was simply one for costs 
and even the suit itself was not one to recover a 
debt. Moreover, the circumstances properly con- 
sidered showed that the bankrupt’s defence to the 
suit was not frivolous or vexatious. 


De Gex, Q.C., and Bagiev, for the respondents, 
argued that the cases cited for the appellant were 
distinguishable from the present case. In a patent 
suit the plaintiff in equity in effect adopted what 
had been done by the defendant, and, treating him as 
his agent, asked an account of the profits which he 
had made. And with regard to the costs, each 
party to an action entered into an implied contract 
with his adversary to pay his costs if unsuccessful. 
An implied contract was enough to satisfy the 
words of sect. 169. Moreover, the suit was one to 
recover a sum of money. The prayer of the biU 
asked for an account and payment of what should 
be found due. Apd the defence was frivolous and 
vexations at any rate after the second trial, we 
validity of the patent' having been affirm^ ttie 
year 1867 in several other suits, e.g., Bovill v. Crate 
and Bovia v. BmUh. They ref«^ to 

Btf_parte 8 * ‘ 

jRoBnson v. role, 2 B. A 0. 76Bf 
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Bovill V. Keyworth, 7 E. & B. 725 ; 

Ex parte Barker, 9 L. T. Rep. N. S. 672 ; 

Ex parte Mee. L. Bop. 1 Ch. 337 ; 14 L. T. Rep. 
E. S. 318 ; 

Ex parte Birch^ 4 B. & C. 880. 

Without calling for a reply : 


Lord Justice Giffabd said : I hare had a full oppor- 
tunity of considering this case during the course of 
the very able arguments that have taken place on 
both sides. Certainly if it had stood under the old 
law, and the case had been left to my discretion, 1 
should not have been disposed to differ from the 
Chief Judge ; but my hands are completely tied by 
the 150th section of the Act of 18G1. 1 have no 
doubt that the cases which have been decided upon 
the subject were more or less present to the learned 
judge’s mind when he decided this case, because 
he goes into reasoning for the purpose of pointing 
out how in his opinion the matter is brought within 
the Act of Parliament. Now, I think it may be as 
well first of all to consider the cases which have 
been decided under the 159th section of the Act. 
The first of those cases is Ex parte Glass ; Re Boswall^ 
in which there was the most flagrant conduct on 
the bankrupt that there could possibly be. I 
may call it shockingly flagrant and criminal 
conduct. There was an action for damages, and 
although it was a debt certainly provuable under the 
commission, inasmuch as the verdict was before the 
proceedings in bankruptcy, the court held that it 
could not take into consideration the conduct of the 
bankrupt in respect to that. Then there have been 
the cases of Re New and Thorne^ of Ex parte Crabtree^ 
and of Ex parte Griffiths^ and I believe in all these 
cases, although some of them were for damages for 
seduction, others of them were for damages which 
had been recovered in the Divorce Court, the court 
held that these cases gave no jurisdiction whatever 
to interfere. And although, in one of them at all 
events, the bankrupt had made himself a bankrupt 
with the sole view of escaping liability in respect of 
these damages, the court with reference to that 
could not help itself. But if these bankruptcy pro- 
ceedings and those bankruptcy proceedings had stood 
till there was an application for a discharge, the 
baakrupt was entitled to his discharge, unless it 
could be proved that he had committed some one of 
the offences pointed out in the 159th section. Now, 
in this case it is alleged that two offences have been 
committed. I quite agree that what the court has 
to do is this : the court has to proceed to consider 
the conduct of the bankrupt before and after 
adjudication, and the manner and circum- 
stances in and under which his debts have 
been contracted. The cdurt is to consider 
that, but it is not to found itself entirely upon 
that consideration — it must go on further, and what 
the Act of Parliament says is this, that if the court 
shall be of opinion that the bankrupt has done cer- 
t^n specified things, then the court may refuse liis 
discharge. Now, the first offence charged against 
this bankrupt is that “ he could not have had, when 
any of his debts were contracted, any reasonable or 
IHObable ground of expectation of being able to pay 
the same.” As I understand the learned judge, he 
is of opinion that if the debt was provable in the : 
bankruptcy it would come within the meaning of 
that clause. That is in opposition, undoubtedly, to 
the decided cases. The mere fact of a debt being 
proTable will not bring it within the meaning of the 
section. It must be, in some sense or other, a debt 
**contracted”^tbatls tO say, not a debt which is 
the result, at all evefits, of proceedings in tort. 
What the amount of the debt in respect of the user 
of. the patmit in ibis oase would have been I do not 
know. The user of the patent primd /hctS'Would be 


' a tort, but there is a good deal in Mr. De Gex’s 
argument that where there is a tort of that descrip^ 
tion the plaintiff may waive the tort, and affirm the 
act, and take it as being quasi ex contractu. There is 
a good deal in that, but there is not before me a 
single fact or any means of ascertaining what 
amount was due, whether it was 5/. or 50/., in 
respect of the actual use of the patent — nothing 
but the costs of the suit, and I do not hesitate to 
say that the costs of the suit are not a debt “ con- 
tracted ” within the meaning of the clause. Nor can 
I draw any distinction between costs in a suit and 
damages given in proceedings in the Divorce Court, 
or damages for a malicious injury, as in Re Boswali. 
I am satisfied that the costs alone stand entirely in 
the same category as the cases of damages, and that 
defending the suit and thereby incurring costs is 
not contracting a debt within the meaning of the 
159th section, and the cases have laid it down that 
merely because the debt is provable in the bank- 
ruptcy is not enough to bring it within the section. 

That disposes of the first part of the case. 1 have 
then to come to the second part of the case which is 
this : Has, or has not, the bankrupt put any of his 
creditors to unnecessary expense by a frivolous or 
vexatious defence to any action or suit to recover 
any debt or money due from him ? I think doubts 
might be entertained whether this is not altogether 
outside the section, but 1 do not at all found my 
judgment on any such doubts. I quite admit Mr. 
De Gex’s proposition, founding it on that case of the 
action at law where coals were improperly taken 
from another man’s land and sold, and then 
an action was maintained for money had and 
received, but although I admit, for the purposes 
of this decision, that it is possible that a suit affirm- 
ing the use of a patent, and asking for an account 
in respect of profits, would be a suit within the 
meaning of this clause ; yet, on looking at all the 
circumstances of the case, to say that this defence 
was frivolous or vexatious would, I think, be going 
far beyond anything that this court would be justi- 
fied in doing. Just observe, for a momenf, what 
the grounds are upon which it is said by the learned 
judge in the court below that this defence was frivo- 
lous and vexatious. What he says is this, ** That 
subsequently to Aug. 18G4 this gentleman gave up 
his business as a miller, that he was brought to a 
standstill, that he was quite aground, that he had 
no money to go on, and could not go on, and his 
solicitor says to him, there are persons in communi- 
cation with me who have great interest in contest- 
ing this patent; they will supply the money for 
going on with this litigation, if you will allow the 
litigation to go on in your name.” The first thing 
that would occur to one would be this— if a number 
of gentlemen were ready to supply the money for 
the purpose of going on with this litigation, they, 
at least, one would think, must have had some 
opinion that there was a chance of success in that 
litigation, for it is quite manifest that it was not 
done to assist Mr. Goodier, but for the purpose of 
having the patent declared invalid. It is manifest, 
also, that such must have been the opinion of Mr. 
Wynne, the bankrupt’s solicitor, and the position 
of Mr. Goodier at tne time undoubtedly was this, 
that supposing he had stopped at that moment he 
would have been entirely at Mr. Bovill’s mercy, and 
Mr. Bovill might have made him a bankrupt, or 
done anything he chose with him. He must have 
known that, and supposing that it had stopped 
there, the costs would have amounted to 8000?. or 
4000/. I cannot say, nor do I think, that this gentle- 
man was not advised at that time that there was a 
reasonable prospect of success, nor can I say but 
that the litigation was at that time of a very doubt- 
ful character. The records of all the courts in the 
kingdom show that if there is one thing which 
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is more uncertain than another, it is the ques* 
tions with respect to patents, and still more so 
is litigation uncertain with resect to a patent 
for a combination, more especially where that 
combination is of a most complicated character. 
In this case no doubt the validity of the patent had 
been more or less afSrmed by at least one decision in 
the Court of Queen’s Bench before the suit was in* 
stituted against this gentleman. But the suit was 
instituted against him, replication was hied, evi* 
dence was entered into, the case was heard before the 
Master of the Rolls, and probably, principally 
because there appears to have been some evidence 
on which the plaintiff had not satisfied the court, 
the Master of the Rolls thought himself bound to 
direct an issue. He came to the conclusion that, 
notwithstanding Sir J. Rolt’s Act, and although 
there had been a decision of the Court of Queen’s 
Bench afiirming the validity of this patent, yet that 
he was not entitled at the solemn hearing of the 
cause, on evidence given and rjeplication filed, to do 
more than grant what was really an interim injunc- 
tion, and to direct an issue. Up to that time I 
cannot say there was anything either frivolous or 
vexatious in the defence to that proceeding. Then, 
what is the next step ? The issue is tried, and upon 
one material point, unquestionably, of the several 
issues directed in the case, there is a finding against 
Mr. Bovill. Then Mr. Bovill moves for a new trial 
in consequence of that finding. Am I to say that 
when a man has been to a jury under those circum- 
stances, and been successful to that extent, that it 
is frivolous or vexatious in him (because he happens 
to be a poor man, and not to have the means of 
paying), to resist the motion for a new trial, and to 
see whether he cannot hold that verdict which he 
has obtained from the jury ? I cannot come to any 
such conclusion. Then a new trial was granted. Is 
there anything frivolous or vexatious in his going 
again before another jury to see whether he cannot 
obtain the same result from another jury which 
he had obtained from the jury before ? I 
cannot say there was anything frivolous or vexa- 
tious in that second trial, although the re- 
sult -of the trial happened to be adverse to the 
defendant. Then there was a motion for a new 
trial before the Master of the Rolls, which, as he 
said he had a bias in the case, was not discussed 
before him, but was refused pro format and was 
taken at once before the Lord Chancellor. Does 
the Lord Chancellor say that the motion before him 
was frivolous or vexatious, or that there was no 
ground for it, or that the case was not open to argu- 
ment, or that it was not a matter on which different 
persons might fairly and reasonably entertain a 
different opinion ? He says nothing of the sort. I 
am therefore of opinion that there was no offence 
within the meaning of the statute in the shape of a 
frivolous or vexatious defence to a suit such as this. 
As 1 have said, 1 do not think it necessary to say 
tliat certainly this is a suit within the meaning of 
the Act, although if it had been the only question I 
had to determine upon it I should certainly have 
taken time to consider and have reserved my judg- 
ment ; but, assuming it be a suit within the meaning 
of the section, still 1 say that when he has come to 
a particular stage of the proceedings, those proceed- 
ings being matters about which reasonable people 
might entertain a reasonable doubt, and advice 
might be given in one way or another, and a number 
of i>ersons are ready to subscribe to the litigation 
because they think the result of it may possibly 
put an end to this patent, I cannot by possibility 
say that this is a frivolous or vexatious defence. That 
being BO, I think this gentleman is entitled to his 
discharge. 1 can only say, as I haVU» said Jin a 
former case, it is to be regretted the law was in that 
states and it is matter of congratulation that the 1 


present state of the law is very different to what it 
was under the statute of 18GI. 

Solicitor for the appellant, W. W. Wynne. 
Solicitors for the respondents, Harrison^ Beal^ &nd 
Harrison, 


BOLLS COUBT. 

Beported by Henby Peat, Esc., Barrister.Bt>Law. 


Tuesday, May 3. 

Re Street (a Solicitor). 

Solicitor and client — Taxation — Time of application-^ 
Payment — Order to tax — 5 <5’ 7 Viet. c. 73, s. 41. 

The 41s< section of the Attorneys and Solicitors* Act 
(6 7 Viet. c. 73), does not apply to a bill of costs 

which has not been delivered. 

Accordingly, where a solicitoi', icho was trustee for sale 
of three estates belonging to the same cestuis que trust, 
sold the estate at ftjferent times, and after each sale 
, retained the amount of his bill of costs out of the pur- 
chase-money, and obtained a receipt from the cestuis 
que trust, who also signed the accounts, but the soli- 
citor did not deliver the bills of costs till some time 
afterwards : 

Held, that, notwithstanding the fact that more than 
twelve months had elapsed between the delivery of the 
first bill, and the taking out of the summons to tax, 
the three bilis must be taxed. 


Adjourned summons. This was an application 
for an order to tax three bills of costs relating to 
the sale of three estates, of which the solicitor, Mr. 
Street, was a trustee for sale, empowered b^ the 
trust-deed to charge for business done by him as 
solicitor. The three sales were completed in Aug. 
18G7, Sept. 18G8, and July 18G9 respectively; on 
the completion of each sale Mr. Street retained the 
amount of his bill of costs out of the purchase- 
money, and sent to each of the cestuis que trust an 
account crediting him with his share of the pur- 
chase-money, and deducting his share of the costs. 
He then paid the balance to the cestuis que trust, each 
of whom gave him a (written receipt for his share 
and signed the account. The bills of costs were deli- 
vered on the 30th Dec. 18G8, the 25th Feb. 18G9, 
and the 18th Aug. 1869 respectively. The solicitor 
of the applicants made an affidavit in which ho 
deposed that various items in each of the bills were 
in his opinion overcharges. 

The summons for taxation was taken out on the 
10th Jan. 1870, and the application as to the first 
of the three bills was resisted on the ground that it 
had been paid more than twelve months before the 
summons was taken out, and as to all the bills it was 
resisted on the ground that they had been pu<l 
under the 4l8t seciion of the Attorneys and Soli- 
citors’ Act (6 & 7 Viet. c. 73), which provides that 
the payment of a bill of costa shall in no case 
preclude the court or judge to whom applica- 
tion shall be made from referring such bill for taxa- 
tion, if the special circumstances of the case shall in 
the opinion of such court or judge appear to require 
the same, upon such terras and conditions and sub- 
ject to such directions as to such court or judge 
shall seem right, provided the application for such 
reference be made within twelve calendar months 
after payment. 


Rasch, in support of the summons, contend^ that 
retainer by the solicitor of the amount of his bills of 
sosts out of the purchase-money did not constitute 
payment under the 41st section of the Act. He 
Htod t 

Re Forsyth, 11 L. T. R 0 p. N. S. 616 ; 34 Beav. 145 ; 

Re Pugh, 82 Beav. 173 } 8 L. T. Rep. N. S. 586 j 
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Bolls.] Re Progress Assurakcb Company ; 

Be Blake and Towng^ 9 Beav. 209 ; 

Ex parte Sheckell, 2 De G. M. & G. 842 ; 

Be Pender f 3 Beav. 390 j 

Bumsey v. Rumscy, Ex parte Bumsey^ 21 Beav. 40 j 

B« HcurpeTy 10 Beav. 2^. 

for the solicitor, contended that the cestuis 
que trust having given a receipt for the purchase* 
money and signed the accounts, there had been 
payment within the words of the 41st section of the 
Act. He cited 

Ex parte Hemmings ; Be Bischoff and Coxe, 28 
L. T. Itop. O. S. 144. 

Lord Romilly. — I am of opinion that all these 
bills must be taxed. The 4i8t section of the 
Attorneys and Solicitors’ Act docs not apply to a 
bill that has not been delivered. Here the amounts 
of the bills of costs were retained by the solicitor 
out of the purchase-moneys, and the balance was 
made over to the cestuis que trust, who severally 
gave receipts and signed the accounts. This is not 
the Species of payment that can bo pleaded under 
the 4l8t section of the Act. Moreover, all these 
sales formed one transaction, and the cestuis que' 
trust would have been justified in saying that they 
would not pay one bill till they saw them all to- 
gether ; the lapse of over twelve months from the 
date of the delivery of one of the bills before the 
summons to tax was taken out, is, therefore, 
immaterial. This is not a case in which a com- 
mon order to tax could have been obtained, and it 
was quite necessary to come here. 

Solicitors for the applicants, Tanqueray, Willaume, 
and Co, 


BePROGRESs Assurance Company ; Ex parte Bates. 

Company^ Winding-vp — Set-off — Insurance premiums 
— Claim allowed after winding-vp. 

B, insured a ship with a company. The ship was lost, 
and B. sent in his claim, which was not, however, 
admitted till after the company had been ordered to he 
wound-up. D. owed the company a sum for premiums 
on other policies of insurance. The amounts owing 
from and to the company were ascertained and 
admitted : 

Held, that B. was entitled to set-off the amount owing by 
him to the company against the company's debt to him, 
and that the winding-up did not affect his right. 

Adjourned summons. 

This was an application by Edward Bates, that a 
sum due from him to the Progress Assurance Com- 
pany, which was being wound-up voluntarily under 
the supervision of the court for premiums on policies 
of marine insurance, might be set-off against a claim 
made by him against the company on another policy, 
and that he might be allowed to provo for the 
balance. 

In Dec. 1868, Bates effected an insurance with the 
above company for 2000/. on the ship Sarah Sands, 
for a voyage from Liverpool to Bombay. The ship 
was lost on her voyage, and in June 1869, before 
the commencement of the winding-up. Bates sent 
in his claim which was not, however, admitted till 
after the winding-up had commenced. 

The sum of 166/. 4s. Bd. was due from Bates to 
the company for premiums on policies. Shortly 
after the commencement of the winding-up, which 
took place on the 26th June 1869, the liquidator 
brought an action against Bates for the amount due 
for premiums, whereupon Bate# applied for leave 
to pring an action for the amount due to him in 
respect of the loss of the Sarah Sands. The present 
summons was subsequently taken out by arrange* 
ment to settle the question. 


Ex parte Bates — Cooper v. Cooper. [V.C. S. 

Cohen (with him Jessel, Q.C.), for Bates, con- 
tended that as the two debts were admitted, and 
the amounts of them ascertained, there was a clear 
right of 8et*off, which was not affected by the 
winding'Up. He cited : 

Castelli v. Bodd^gton, 20 L. T. Bep. O. S. 64 ; 
lEU. &B1.66J 

Luckie v. Bttshhy, 21 L. T. Bep. O. S. 186 j 13 
C.B. 864j 

Porter v. Cooper, 1 Cr. M. & E. 387 j 

Re Agra andmastermanls Bcmk, Anderson* s case, 
L. Bep. 3 Eq. 337 j 36, L. J. 73, Ch. j 

Sir Richard Baggallay, Q.C., and Robinson, for the 
liquidator, contended that there could be no set-off, 
inasmuch as Bates’s claim had not been admitted, 
and the amount of it had not been ascertained until 
after the commencement of the winding-up. 

Lord Bomilly. — I am of opinion that there must 
be a set-off. An ascertained amount is due by the 
company to Bates, and another equally ascertained 
amount is due by Bates to the company, and the 
debts are admitted by both parties. Why then 
should there not be a set-off ? The fact that the 
company is in liquidation makes no difference. If 
this were not a case for a set-off, there never could 
be such a case. The rule is the same both at law 
and in equity ; the amounts of the debts must be 
ascertained. There must therefore be a set-off, and 
Mr. Bates must have leave to prove for the balance* 

Solicitors for Bates, Field, Roscoe, and Co. 

Solicitors for the liquidator, H. W. MaeJereth, for 
Hull and Co., Liveipool. 

V. C. STUART’S COURT. 

Reported by Edward Winslow, Esq., BarrIster-at-Law. 


Feib. 22 and 23. 

Cooper v. Cooper. 

Election — Power — 1 alid appointment by deed — Subse^ 
quent invalid appointment by will. 

A testatrix, whp by a deed had validly exercised a power 
of appointment oi'er certain real estate in favour of 
her three sons in enual shares, by her will, after affect- 
ing to appoint the same vroperty in favour oj her 
eldest son absolutely, gave divers benefits to the second 
son, and the children oJ the third son, who had died 
since the first appointment. This second appoint- 
ment was, in a suit for the administration of the pro- 
perty, held to he invalid Subsequently, the eldest son 
instituted proceedings for the purpose of compelling 
his surviving brother and the children of his deceas^ 
brother, to elect between the benefits conferred upon 
them by the will and their respective shares under the 
deed. 

Held that there was no case for election. 

This cause came on fbr further consideration 
upon a question as to whether a case of election 
arose under the following circumstances : — 

William Cooper, by his will dated the doth May 
1840, after making certain specific bequests devised, 
inter alia, an estate called Pain’s Hill, in the county 
of Surrey, to three trustees, in trust for his wife 
Harriett Cooper for life ; and after her death, upon 
such trusts and subject to such provisions as were 
thereinafter expressed concerning the residue of his 
real and personal estate; and after giving certain 
directions as to the sale of the Pain’s Hill estate, 
and the raising of certain sums of money out of his 
general, real, and personal estate, and declaring the 
trusts of such moneys, he declared that the pro- 
ceeds of the sale of his real estate, and the residue 
cd his persoDi&l estate, should be hdd in trust for idl 
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or any of his children, grandchildren, and issue — to 
be born prior to such appointment—'in such manner 
and form as his said wife at any time or times, 
and from time to time, before each and every of his 
children should have attained the age of twenty- 
five years, by any deed or instrument in writing 
to be sealed and delivered by his said wife, in the 
presence of r.nd attested by two witnesses, should 
either absolutely or with power of revocation and 
new appointment appoint and subject thereto, in 
trust for the younger children in equal shares. 

The testator died in Sept. 1840, leaving his widow 
Harriett Cooper and three sons, viz., the plaintiff 
William Henry Cooper, lloland Edward Cooper, and 
the defendant Frederick John Cooper, surviving 
him. Each of the sons attained the age of twenty- 
five, the youngest in 1851. 

a deed, dated the 5th April 1841, Mrs. 
Cooper, the widow, exercised the power given to 
her by the testator in following manner. After re- 
citing the greater part of the testator’s will, she 
directed that the trustees should transfer the money 
arising from the sale of the testator’s real estates, 
and the rents, issues, and profits in the mean time, 
and all the said trust funds and accumulations, and 
all other his personal property (if any) upon cer- 
tain trusts for securing certain sums to be paid to 
her sons, and as to all the rest and residue and re- 
mainder of the aforesaid general residuary fund to 
or in trust for her three sons equally on their at- 
taining the age of twenty-one ; and by the same 
deed she reserved to herself a i)ywer of revocation 
and new appointment by any deed or instrument in 
writing, to be scaled and delivered by her in the 
presence of two witnesees. 

Mrs. Cooper by her will, dated the lOtlv April 
1841, gave and apiJointed the Pain’s Hill estate to 
her eldest son, the plaintiff, absolutely ; and after- 
wards, by a codicil, she confirmed the appointment 
to him, and devised and bequeathed the residue of 
her real and personal.property equally between her 
said three sons. Subsequently (by another codicil, 
after reciting the death of licr son Iloland Edward 
Cooper, who died in Sept. 1858, leaving three chil- 
dren) she devised and bequeathed two third parts 
of Roland Edward Cooper’s share to his children, 
and the remaining one-third between her tw'o sur- 
viving sons. Mrs. Cooper died in May 18G3. 

After her death a suit (^Cooppr v. Mostpi) was in 
stituted by the children of Roland Edward Coojjer 
for the administration of the estate of their grand- 
father (the testator), in the course of which a ques- 
tion arose whether the Pain's Hill estate was well 
appointed by Mrs. Cooper to her eldest son, or 
whether the estate or the proceeds of the sale 
thereof passed under the apiK)intment of the deed 
of April 1841. The Vice-Chancellor was of opinion 
that the estate was well appointed by the deed 
among Mrs. Cooper’s three sons, and that the 
power of revocation and new appointment reserved 
"by the deed was not well exercised by the will and 
codicils, and this decision was afterwards affirmed 
on appeal by the Lords Justices. 

The present suit was instituted by the plaintiff 
William Henry Cooper, for the purpose of compel- 
ling the defendants (his brother Frederick John 
Cooper and the children of Roland Edward Cooper) 
to elect between the benefits conferred upon them 
by the will and codicils, and their respective shares 
under the deed in the Pain’s Hill estate. 

The bill prayed for a declaration that the defen- 
dants were not entitled to claim both the benefits 
under the will or codicils of the testatrix, and also 
the shares and interests of them the said defendants 
under the deed of appointment of and in the Pain’s 
Hill estate, or the proceeds thereof j^but that the 
defendants were bound to elect between the benefits 
conferred upon them by the will and codieils» and 
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’ their respective shares under the deed of appoint- 
ment. 

Greene^ Q. C., Bristowe^ Q. C. and Kekewich, for 
the plaintiff, contended that the defendants could 
not tako both under the will and the deed of April 
1841. It was well established that where there was 
an invalid execution of a power, the objects of the 
power could take no other benefit under the instru- 
ment affecting to exercise it without being put to 
their election. The case clearly came within the 
authorities on the subject. They cited 
v. Webster, 2 Vea. 367 ; 

Reid V. Reid, 25 Boav. 469 : 

Thelluson v. Woodford, 13 Vcs. 200; 

Tonikyns v. Blane, 28 Beav. 422 ; 

WooUaston v. King, L. Rep. 8 Eq. 165 ; 20 L< IT. 

Rop. N. S. 1003 ; 

Ingram v. Ingram, 1 Ves. 159 ; 

Jarm on Wills, 3rd edit., 415 ; 

Sugden on Powers, 578. 

Springall 7 hompson, for the defendant Frederick 
John Cooper, stated that his client, of his own free 
will, and out of regard to the plaintiff, elected to 
accept the benefits under the testatrix’s will. 

Dickinson, Q. C. and Rawlinson, for the children of 
Roland Edward Cooper, contended that their title 
was derivative. They took their share of Pain’s 
Hill from their father, and not from the testatrix’s 
act. The doctrine of election, therefore, could have 
no application. They referred to 

Cavany. Pidtcney, 2 Ves. 544 ; 

Grisscll V. Su'inhoe, L. Rop. 7 Eq. 291 ; 

Cooper V. Martin, L, Rep. 3 Ch. 47 ; 15 L. T. Rop. 

N. S. 268. 

Francis Bacon appeared for the trustees of one of 
the children. 

Greene, Q. C. in reply. 

The ViCE-CiiANCELi.OR. — The case raised by the 
plaintiff is, as far as I know, entirely new. He 
claims a right to compel the legatees under Mrs. 
Cooper’s will to elect betwen the benefits under that 
will, and their shares under the deed of 1841, in 
the Pain’s-hill estate, or the proceeds thereof. There 
seems to be an insuperable difficulty against apply- 
ing the doctrine of election to the case. It does not 
come within any of the definitions of the doctrine, 
nor under any of the authorities which have been 
cited on the subject. In order to raise a case of 
election it is well settled that there must be a dis- 
position by the person who executes the instrument, 
or an affected disposition by that person of pro- 
perty over which ho has no disposing power; and 
there must also be a disposition of his own property 
on such a footing as shows that he had power to 
dispose of the property of another. Here there is 
no gift or disposition of property which was not the 
testatrix’s. ’There is indeed an appointment, and it 
has been argued upon the authority of Whistler v. 
Webster (sup.) and other cases, that because that 
power of appointment has been defeated by a 
defective or invalid execution a case of election has 
been raised. In all of the cases referred to, the 
question was between the person in whose favour 
there was an invalid execution of the power and 
those persons entitled in default of appointment; 
and the case of election arose by reason of there 
being two gifts under the same instrument, one an 
invalid gift, and the other a valid one, and upon 
the presumption that the valid gift was made on 
the footing that the invalid gift would take effect. 
There is great difficulty to my mind, in applying 
the doctrine of election to the execution of powers 
at all; but it has been so applied, and I think 
legitimately applied by Lord St. Leonards, who has 
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clearly expounded the principle upon 'which the 
doctrine has a proper application. But what has 
that principle to do with the case of an invalid 
appointment^ when the question arises between the 
appointee claiming under the invalid appoint- 
ment, and other persons claiming under the will 
of the appointor. The persons claiming under the 
will of the appointor claim by her gift, while the 
appointee claims under the invalid appointment. 
It is, therefore, very difficult to see how the 
doctrine of election can apply. This is not, how- 
ever, the only or the greatest difficulty. The whole 
doctrine of election rests upon intention. Now this 
invalid appointment was preceded by another ap- 
pointment by the same person, which the court has 
pronounced to be valid, and the court could only 
have decided that the first appointment was valid 
upon an intention expressed to that effect, and 
upon failure of any clearly expressed intention that 
the second appointment should be a good one. 
Therefore, there is an insuperable difficulty and 
inconsistency, where intention must the basis, 
and there are two intentions, one properly and the 
other improperly expressed, in saying that the 
court, after giving effect to the one properly ex- 
pressed, should then, on the doctrine of election, 
give effect to the other, which is improperly ex- 
pressed. There is also this further inconsistency. 
The plaintiff by claiming under the invalid appoint- 
ment, indirectly defeats the effect of the appointment 
which the court has declared to be valid. Even 
if there were no other difficulties, the plaintiff, upon 
his own doctrine of election, could not succeed. 
He comes upon an invalid appointment, to discon- 
cert a valid one, and while wishing to disconcert 
the valid appointment, he wishes also to take a 
benefit under it, less, however, than he would take 
under the invalid appointment. He cannot be per- 
mitted, upon his own doctrine, to approbate and re- 
prolAte, to say that he will take under the valid 
apiMintment and also under the appointment 
which is inconsistent with the valid appointment. 
These are difficulties that seem to mo irremov- 
able. They certainly have not been removed by 
the ar^ments addressed to me, or any of the 
authorities cited. The bill, therefore, as far as it 
relates to the question of the election, must be dis- 
missed. The question, however, has not been 
unfairly raised and the costs of all parties will come 
out of the estate. There will be a declaration to 
that effect, and the usual directions as to the admi- 
nistration of the estate. 

^^licitor for the planitiff, White, Broughton, and 
White. 

Solicitors for the defendants, Simpson and Dimond. 

V. C. JAMES’S COXmT. 

Reported by Hon. Robebt Butleb, Barrister-ot-Law. 

April 27 and 29. 

Wood v. Chart. 

International Copyright Act (15 Viet. c. 12)— Trans- 
lation within meaning of— Piracy, 

In order to obtain for the author of a work the benefit of 
the International Copyright Act, and for that purpose 
to conipfy with the requisitions in the 8th /Action oj 
the Act, it is essential that an actual translation of 
the work, and not an adaptation, must be registered. 

The registration of an adaptation confers no rights under 
the Act, 

This suit was instituted by George Wood, music 
publisher, to restrain the defendant, H. Nye Chart, 
from permitting to be performed at the Theatre 
Boyid, Brighton, or elsewhere in 0e United King- 
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dom, a piece entitled ** Frou-Frou, or Fashion and 
Passion,’^ or any other translation of the French 
play of “ Frou-Frou,” and that the other defendants, 
Beatrice Binda and Horace Wigan, might be re- 
strained from performing the same. 

The following are the facts. 

On the 80th October, 1860, Henri Meilhac and 
Ludovic Haldvy published a comedy entitled “ Frou- 
Frou,” and on the same day the piece was repre- 
sented for the first time at the Thcdtre au Gymnase, 
in Paris. 

The authors reserved all rights of reproduction, 
translation, and representation, and in accordance 
with the 15 Viet. c. 12 (The International Copyright 
Act), the play was registered and a copy duly 
deposited in Stationers’ Hall, on the 2nd December, 
18G0. On the 18th January, 1870, the authors 
assigned to the plaintiff all the rights of represen- 
tation, whether in English or French, throughout 
the United Kingdom. 

On the 29th Jan. 1870, the plaintiff commenced 
the publication in the “ Musical World ” of a trans- 
lation of “ Frou-Frou ” entitled “ Like to Like,” a 
comedy in five acts, being an English version of 
MM. Meilhac and Halevy’s “ Frou-Frou,” written by 
H. Sutherland Edwards. Edwards assigned to the 
plaintiff all his interest in the English version, and 
the plaintiff was registered as the proprietor thereof. 
On the 28th Jan. 1870, the defendant, Beatrice 
Binda applied to the plaintiff for permission to 
represent an English version of the French comedy, 
for which permission the plaintiff required a royalty 
of oh for every night the English version was 
represented. 

After various ineffectual attempts by the defen- 
dant, Beatrice Binda, to induce the plaintiff to 
make a reduction in his royalty, on the 31st Jan. 
1870, she instructed a Mr. Nimmo to enter for her 
at Stationers’ Hall a manuscript translation of 
“ Frou-Frou,” by Benjamin Webster, and to take the 
necessary steps to get the manuscript translation 
approved by the Lord Chamberlain for the purpose 
of representation; and about the same time the 
defendant, Beatrice Binda, informed the plaintiff of 
her intention to take a theatre and to bring out a 
representation of the manuscript translation of 
Frou Frou, and that she had engaged a company, 
and had made all other necessary arrangements. 
The plaintiff still refused his sanction to its 
representation at any less sum than the royalty 
of 5/. a night. A few days after the defendant, 
Beatrice Binda, wrote a letter to a Mr. Knowles 
which he forwarded to the plaintiff, in which she 
stated, “ I certainly cannot give Mr. Wood 5f., nor 
even 3/., as I can make mine an adaptation, and so 
escape the letter of the law.” The defendant, 
Binda, soon after called on the plaintiff, and told 
him that she withdrew all the offers she had made 
to him, and on the 15th Feb. 1870, she again called 
on the plaintiff and told him that she had agreed to 
sell back the play to B. Webster, the younger, who 
had translated the play for her, and at the same 
time she told the plaintiff that Benjamin Webster, 
the elder, was going to bring out the play at once. 
Thereupon Messrs. Pike and Son, the plaintiff’s 
solicitors, wrote to Benjamin Webster informing 
him that if he produced the play without the 
plaintiff’s permission, he should taike the earliest 
opportunity of obtaining an injunction against him. 
The plaintiff heard no more of the production of 
the play until on the 11th March, 1870, when an 
article appeared in the Theatrical and Musical 
Review, containing a passage headed ‘‘Theatricals 
and Music in Brighton,” stating that an entirely new 
version of the Parisian play called Frou-Frou,” 
was to be performed at the theatre, Brighton, on 
the following Saturday. Thereupbn the plaintiff’s 
solicitor wrote to the manager and lessee of the 
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Theatre Royal, Brighton, informing them that 
Mr. George Wood was the proprietor of the play, 
and that he would not allow any representations to 
take place without his sanction, and that if they 
produced it at their theatre he would obtain an 
injunction against them at the earliest opportunity. 
To the letter, the defendant, Beatrice Binda, replied 
that she was not about to play a translation of the 
French piece, but an adaptation of the same, 
and naming Mr. W. Murray as her solicitor. 

The characters in the defendants’ playbills were 
xhe same as those in the French play of “Frou- 
Frou,” and the scenic directions in the acts followed 
the same order and arrangement as in the French 
comedy. 

The plaintiff and Mr. Sutherland Edwards were 
present at the first representation of “ Frou Frou, or 
Fashion and Passion,” at Brighton, and were of 
opinion that it was a literal translation of the 
original play, and all the incidents connected with 
it were the same as in the original. 

The bill then prayed that the defendants might 
be restrained from performing or permitting to be 
performed the play entitled “Frou-Frou, or Fashion 
and Passion.” * 

EddiSf Q.C., Pohertson Blaine^ and D. C, Beale 
appeared for the plaintiff, and contended that the 

E laintiff had complied with all that was required of 
im by the 15 Viet. c. 12, to entitle him to sustain 
the suit. The characters, locality, plot, scenes, and 
dialogue wore substantially the same, the only 
difference being that in the translation they had 
been anglicised, and certain speeches had been 
omitted which were unfit for the English stage. 
D'Ahnaine v. Boosey, 1Y.& Coll. 302. 

Aay, Q.C., and Bindley were for the defendants, 
and submitted that the plaintiff had not complied 
with the Act by registering a translation. The so- 
^lled translation was simply an adaptation of a 
French play to the English stage, and not a trans- 
ition within the meaning of the Act. The plaintiff 
had not even retained the name of “Frou-Frou,” 
but had called his version “Like to Like,” he had 
also changed the names of the characters, and the 
locmity of the play he had transferred from Paris 
to London. There were no less than eighty-two 
speeches omitted in the first act, and fifty-nine 
speeches omitted in the second act, many of the 
omissions being most important. 

The ViCE-CiiAKCKLLOB then called upon Eddie. 
Q.C. to show that the play which the plaintiff had 
registered was a translation of the French play of 
“Frou Frou.” ^ ^ 

Eddie, Q. C. in reply, contended that nothing 
material had been omitted from the plot or frame- 
work of the piece, the only omissions being con- 
versations immaterial to the plot, and unfit for an 
English audience — ^true, the situations had been 
changed, but they were only such changes as were 
necessary to make the play intelligible to English 
people. It was impossible always to translate 
literally as was exemplified by the proverb, in 
eilvam ligna ferentee, which was rendered in English, 

“ Carrying coals to Newcastle.” He also submitted 
that the defendants intended to further infringe the 
copyright by performing the piece in the French 
language. 

The Vicb-Chawcbllor.— With regard to the 
last point, it seems to me to be merely an after- 
thought suggested at the very last moment. There 
never has been any question between the parties 
as to the representation of the play ia> French. 
With respect to the representation of the Engli^ 
play) the plaintifl has got to make out Ms utle^ 
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which depends upon the convention, and ujwn the 
Act. Now the Act of Parliament for some reason 
or other— I suppose a sufBcient reason, but I do not 
know what it may be — has required, in order to give 
an author or the assignee of that autW the par- 
ticular copyright in question, that the original 
work shall be deposited in the United Kingdom ; 
and then with regard to works other than 
dramatic works, it says, “the translation sanc- 
tioned by the author or part thereof, must be 
published in the British dominions, not later than 
one year after the registration and deposit in the 
United Kingdom of the original work.” That is, 
the translation of part thereof ; and the whole of 
such translation must be published within three 
years of such registration and deposit. It con- 
templates and requires that the whole work shall be 
translated. But it would not bo a compliance 
with that to translate a quarter, or half, or 
three quarters of a work that is protected ; and 
then say, “ That is all I want protected, that is my 
authorized translation ; and I have published the 
whole of that part which I have thought right to 
have translated.” The thing is, that the work 
must be translated, and that translation must be 
published in the country. And then, for some 
other sufficient reason, it is provided that in the 
case of dramatic pieces the translation sanctioned 
by the author must be published within three 
calendar months of the registration of the original 
work. Now, I do not think it is possible to say 
that that means that anything which the author 
shall sanction as a translation must be published 
within three calendar months ; that the translation, 
that is to say, the thing being a translation which 
has been authorized or sanctioned by the author, 
must be published within three calendar months of 
the registration of the original work. Now, it 
appears to me that the plaintiff in this case has 
gone out of his course to dig a pitfall for himself : 
for that which he says he has done is, the original 
thing being called “Frou-Frou,” he has published 
in England a comedy called “ Like to Like” — 
“ ‘ Like to Like,’ a comedy in five acts, being an 
English version of M.M. Meilhac and Hal^vy’s 
‘ Frou-Frou,’ written by H. Sutherland Edwards.” 
Then he has introduced English characters ; he 
has transferred the scene to England ; he has made 
the alterations necessary for making it an English 
comedy, and not a translation of a French comedy ; 
and he has left out a great number of speeches and 
passages — a great deal more in the first act, which 
would seem to me to imply at first that he was 
really making an imitation or adaptation, and 
afterwards was minded more completely to make 
a translation. The first two acts seem to me 
particularly to bo that which is referred to fn 
the Act itself as an imitation or adaptation. 
Whether it is a fair imitation or adaptation is 
another question ; but if one wanted to have 
an example of what is an imitation or adaptation 
to the English stage, one would have said that 
this is exactly the thing which is meant — 
it is an imitation and adaptation to the English 
stage ; that is, you have transferred the characters 
to England, you make them English characters, you 
introduce English manners, and you leave out 
things which you say would not be suitable for 
representation on the English stage. Now, that is 
not, in my view of the case, what the Act requires 
for some sufficient purpose, as I have said before, 
when it requires that a translation should be made 
accessible to the English people. It is that the 
English people should have the opportunity of 
knowing the French work as accurately as it is 
posf^ble to know a French work by the medium of 
the version in English. That seems to me to be 
what was intended. Having come to the con- 
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elusion that this is not a translation, 1 have also 
come to the conclusion that the plaintiff has failed 
in complving with the condition precedent which 
the Act has imposed upon him to entitle him to 
austaln this suit. It is said that we ought to give a 
liberal interpretation to it, and that one ought not 
to strain the meanings of ** translation ” or any 
other word for the purpose of depriving a foreign 
author of the benefit of the Act. Of course not ; 
one ought to take a liberal view, and one ought not 
to strain the words, and one must apply and give a 
natural meaning to them. According to my view 
of the case, there never would have been the 
elightest difficulty whatever in the plaintiff obtain- 
ing the full benefit of his assignment, and of 
putting himself in a position to prevent any 
representation of the French play; or of any 
English translation of it, if he had simply em- 
ployed Mr. Sutherland Edwards to do what he 
could very well have done, namely, have made a 
translation ; that is to say, if he had said, Now 
snake a translation of this — do not be thinking of 
4idaptation or imitation for the English stage, but 
tnake a translation of it he could have made a 
translation, and the translation could have been 
published in this country ; and if that translation 
had been published in this country, then it would 
have been quite open to the author, or the person 
'Claiming under the author, to have represented that 
with any abbreviation, excision, alteration, or with 
any adaptation which he might have thought fit 
for the purpose of making it more suitable to the 
English stage. I have no doubt whatever, if he had 
published the translation, that he could then have 
acted the thing which Mr. Sutlierland Edwards has 
called a version, and that nobody else could have 
acted anything like that — anything approaching to 
that ; becausel think it right to say u pon that, although 
I say this is not a translation but in my view is 
rather an imitation or adaptation to the English 
'Stage, I have no hesitation whatever in saying that 
if the author had complied with the condition re- 
quired by the Act of Parliament, or any other 
person claiming under the author had complied 
with that, I should at once have restrained the 
acting of this very thing as not being a fair imita- 
tion or adaptation, but as being a piratical transla- 
tion of the original work — that that would have 
been the proper thing for me to have done in this 
case ; but the plaintiff having brought his suit, not 
having a title, must fail, and must fail, of course, 
with the usual consequences of the experiment 
which he has tried, and he must pay the costs. At 
present I am bound to say I should have thought 
that the thing complained of is still nearer a trans- 
lation. I have not heard Mr. Lindley out on that 
;f!^t of the case, and it would have been more 
'Casily attacked if the plaintiff had had a proper 
title. That cannot, in my opinion, make any dif- 
ference as to the costs, because it is brought by him 
upon a title which he has not got. He must there- 
fore pay the costs. 

Solicitors for the plaintiff, Pi'je and Sons. 

Solicitors for the defendants, Murray and Hutchins, 
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Saturday, April 30. 

Tub Commissioners for improving the Harbour 
OF Shoreiiam (apps.) v. The Churchwardens 
OF Lancing (resps.) 

Harbour — Bateability of works necessary to the right to 

collect tolls. 

By certain local and personal Acts commissioners ivere 
empowered to manage and improve a harbour, to make 
an artificial cut or entrance, to cleanse, scour, ^c., the 
same, to make piers, dains, sluices, ^’C., and the neces- 
sary works for preserving the navigation ; in con- 
sideration of which they were authorised to take 
certain tolls the amount of which depended upon their 
keeping the channel accessible to ships of a certain 
tonnage. The commissioners had no property in the 
harbour or its accessories beyond such a special pro- 
perty as would enable them to use legal means for the 
protection thereof ; and they never exercised the 
potrers of purchasing land for the purposes of the 
harbour which they were expressly empowered to do. 

On either side of the entrance to the. channel piers icere 
erected for the purpose of keeping the. channel open, 
but for which it would have silted up and become 
impassable so as to prevent the possibility of earning 
tolls : 

Held, first, that the commissioners were not the occupiers 
of the entrance to the harbour ; and, secondly, that 
the occupation oj the piers and the right to take tolls 
were too remote to he connected for rating purposes. 

Case stated under the 12 & 13 Viet. c. 45, s. 11. 
The appellants are the commissioners for carrying 
into execution the 56 Geo. 3, c. Ixxxi., intituled 
“ An Act for the more effectual security and im- 
provement of tbe harbour of New Shorcham, in the 
county of Sussex,” passed in ISiC. 

The respondents are the parish officers of Lancing, 
in the county of Sussex. 

The respondents made a poor rate for the parish 
of Lancing, dated the 10th Sept. 1868, in which they 
charged the appellants as “ occupiers and owners of 
New Shoreham Harbour works, tolls, and dues,” in 
a gross estimated value of 4500f., and a rateable 
value of 4000/., and the sum of 100/. as a rate at Gd. 
in the pound. 

Against this rate the appellants gave notice of 
appeal, and the following are the only grounds of 
appeal necessary to be stated for the purposes of 
this case, viz. : 

2. That the commissioners are not the occupiers 
of the said harbour works and other tenements in 
respect whereof they are in the said rate or assess- 
ment rated. 

4. That the said harbour works, tenements, tolls, 
and dues respectively are not rateable to the relief 
of the poor of the said parish. 

5. The other said coimnissioners are not rateable 
to the relief of the poor in respect of the said har- 
bour works, tenements, tolls, and dues respectively. 

By an Act of 33 Geo. 2, c. xxxv., passed in 1769, 
certain commissioners were appointed to make a 
new cut through the sea beach opposite the village 
called Kingston, and to erect a pier or piers, and to 
do such other works as should be necessary in order 
to make and maintain a new and more commodious 
entrance into tbe said harbour. 

The above works were executed by the commis- 
sioners, and by sect. 2 the right and property of all 
and every the piers and all other works executed 
in pursuance of the said Act, and the property of 
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the ground whereon each piers and works were 
erected, as well as all such right and property as 
then belonging to the harbour of New Shorebam 
were thereby vested in the said commissioners. 

By an Act of 29 Geo. 3, c. 21, passed in 1789, for 
the purpose of reducing the tolls authorised by the 
Act of 1759, it was amongst other things recited 
(as the fact was) that for the purposes of the Act 
of 1759 piers had been erected, and a new cut made, 
but that from various causes the channel took a 
different direction, and then ran into the sea half a 
mile to the eastward of the place where the piers 
were erected, and that the said piers had been 
washed away, and no other works had since been 
erected, but that the harbour was then in as good 
a state as it had usually been for many years 
past. 

The new channel referred to in the Act 
of 1789, as near half a mile to the eastward 
of the original cut made under the Act of 
1589, afterwards from various causes became 
stopped up, and in 1816 the channel or en- 
trance to the harbour was about a mile to the cast 
of the new entrance made under the Act of that 
year hereinafter set forth, being the Shoreham 
Harbour Act now in force, and by which the appel- 
lants are constituted commissioners to carry the 
same into execution. 

By sect. 26 of the Act of 1816 (56 Geo. 3, c. clxxxi.), 
the riglit and property of all the wharves, quays, 
and buildings, and of all timber, ironwork, wood, 
stone, and other materials then belonging to the 
commissioners, under the therein recited Acts or 
eithey of them, are to be purchased for any of the 
purposes of the present Act, and the property of 
all and every the works erected, in and about the 
said harbour in pursuance of such Acts or of the 
present Act, are vested in the said commissioners 
for the time being. 

By sect. 27 of the Act of 1810, the limits of the 
harbour are defined ; and by the same section the 
commissioners are authorised and required to deepen, 
cleanse, scour, and enlarge the channel of the said 
harbour within the limits aforesaid, which they did, 
and to make a new pier or piers, with the necessary 
wharfing, to confine the channel opposite to and 
near the then intended, and since constructed, en- 
trance into the said harbour, vtiiich they were 
thereby requir^ to open and to amend and improve 
as they might lee expedient, and also to make the 
necessary dams, sluices, platforms, and other works 
in the eastern division of the harbour, for the pur- 
pose of sluicing it, and also such works as should be 
found necessary to accelerate the closing up of the 
then entrance of the said harbour, and likewise to 
construct a dredge boat for removing shoals within 
the limits aforesaid, and to construct lighthouses, 
storehouses, storeyardo, and other buildings, and to 
make and effect such other works within the afore- 
said limits as should be necessary for improving and 
preserving the navigation of the said harbour, and 
the use thereof by the persons trading thereto, and 
to effect various other works, as in the said section 
expressed. 

The said harbour, so ftet as the same is used for 
vessels of burden, is divided into two arms or 
branches ; the western arm commences about half 
a mile south of Old Shoreham bridge, and runs east- 
wardly to the new entrance referred to in the said 
27th section, which is made between the eastern 
and western piers also referred to in the same sep- 
tion. , The eastern arm, consisting of a canal and 
basin, extends eastwardly from the said entrance to 
the Wish. The said entrance is common to both 
arms of the harbour, and the entire Harbpur, except 
at the entrance, is separated from the sea by a bank 
of shingle, and is about two miles in length for 
vessels of burden, and its breadth varies from about , 


100 to 300 yards ; the said new entrance is about 
midway of the whole length of the harbour. 

The limits of the port of New Shoreham, are 
much larger than the limits of the harbour, and 
extend to the parish of Bottingdean on the east, and 
the parish of Keene on the west, and comprise a 
sea frontage of about sixteen miles. 

By sect. 55 of the Act of 1816, and by other 
sections, the commissioners are authorised to pur- 
chase land for the purpose of improving the har- 
bour, but their powers have never been exercised, 
nor any purchase of land or hereditaments made bw 
the said commissioners, except a way in the parish 
of Kingston to the lighthouse, for the purchase of 
which 51. was paid. 

By sect. 73 of the Act of 1816, after reciting that 
several persons had agreed to subscribe 40,000/. 
towards carrying the purposes of the Act into- 
execution, it is enacted that the money in the hands 
of the commissioners, or which should come to them^ 
by means of such subscription, should be applied 
in payment of the expenses of obtaining the Act, 
and making and improving the harbour and other 
works hereinbefore authorised, and keeping the 8am& 
in repair, and of all such damages, costs, and other 
expenses thereby provided for, and directed to be 
paid to the said commissioners, and in payment of 
the interest of such moneys as should be raised by 
way of mortgage, as hereinafter mentioned, and 
that when all such charges and expenses as afore- 
said should be paid and satisfied, all the money 
remaining in the hands of the commissioners, 
together with the rates and duties which should 
from time to time be received by them by virtue of 
the Act up to the 30th day of June in each year, 
should be annually divided in the month of July in 
each year to and amongst the several persons sub- 
scribing as aforesaid, ratcably and in proportion to 
the amount of each person’s subscription. 

By sect 82 of the Act of 1816, the commissioners 
are authorised to borrow on credit of the rates to 
the extent of 10,000/. This power has been exer- 
cised to its fullest extent, but the whole amount 
borrowed has since been paid off. 

Sect. S3 of the Act of 1816, enacts that from and 
after the whole of the piers, dams, sluices, and other 
works thereby authorised to be made, should be made- 
and completed, there should be paid by every person 
who should latie or unlade, or import or export any' 
grain, seeds, goods, wares, merchandises, baggage, 
parcel, or other article, matter, or thing whatsoever, 
within the limits of the port of New Shoreham, the 
several rates and duties contained in schedule B. to 
the Act ; and sect. 81 empowers the commissioners 
to fix reasonable rates upon the lading, unlading, 
importing or exporting of any article not enume- 
rated in such schedule. 

Sect. 85 of the Act of 1816, provides that until 
all the works are completed, only oiie-fourth of the 
rates and duties shall be paid subject to the provi- 
sions made by sect. 86, viz., that as soon as the 
works are so far completed that vessels of 200 tone 
may pass and repass in safety between the piers tO' 
be made in pursuance of the Act at high water, 
then and thenceforth one-half of the rates and 
duties should be payable. * 

By sect. 87 of the Act of 1816 lower rates are 
imposed in respect of coals, corn, and certain other 
articles, landed within the limits of tlie port, unless- 
imported to or exported from the harbour of New 
Shorebam. 

By the 88th sect, of the Act of 1816 certain 
articles landed on the beach within the parish of 
Brighton for the use of the Brighton Town Com- 
missioners are to be charged one quarter only of thn 
rates authorised by the schedule. 

The 89th section of the Act of 1816 provides that 
in the event of the channel of the said harbour 
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falling into so bad a state that vessels of 200 tons 
cannot any longer pass in safety between the piers 
into or out of the harbour, and so remain for a year, 
thenceforth only one quarter of the rates authorised 
by the schedule shall be payable until such vessels 
can pass in safety at any time at high water ; but 
the commissioners have from time to time so well 
cleansed and kept the channel that vessels of 200 
tons could always pass in safety between the piers 
into or out of the harbour at any time at high water. 
By sect. 90 of the Act of IBIG the duties imposed 
by the Act, and also all penalties imposed by it, 
may be levied by distress and sale of the goods of 
he offender, or person, or persons liable. 

By sect. 91 of the Act of 1816 any master, part 
owner, or other person, eluding payment of any of 
the rates or dues, is to stand charged with, and liable 
to, the payment of the same, to be recovered by the 
commissioners, with treble costs of suit, in any of 
Her Majesty’s Courts of Record at Westminster. 

By sect. 94 of the Act of 1816 the master, or 
other person having command of any ship or vessel 
coming within the said port or harbour, is made 
subject to the payment of all rates and duties 
imposed by the Act on such ship, and on the cargo 
therein contained, which may be discharged or 
landed within the limits of the said port and har- 
bour, to the collectors appoitited by the commis- 
sioners, and the master or other person paying such 
rates is empowered to recover them from the owner 
of the ship, or the proprietor of the cargo. 

By sect. 95 of the Act of 18 J 6 the collector of 
customs at the {port is not to give a discharge or 
report outwards for any ship in the said harbour of 
New Shoreham, or within the limits tliereof, until 
all rates and duties have been paid. 

By sect. 101 of the Act of 1816 the commissioners 
are required to hoist a flag on the lighthouse in the 
parish of Kingston, and exhibit lights on or near the 
entrance, so as to indicate the depth of water. 

By sect. 102 of the Act of 1816 it is enacted that, 
for defraying the expence of the said lights and 
lightkeeper, there shall be levied upon all ships or 
other vessels entering the said harbour after the 
erection of the said light or lights the sum of 4d. 
upon every foot depth of water which any such ship 
or vessel may draw on entering the same to the 
extent of 12ft., and 6</. for every additional foot 
which the said vessei shaii draw at such time above 
12ft. 

The commissioners under the Act of 1816, in pur- 
suance of the powers contained in sect 27, formed 
a new entrance, and made new piers to confine the 
channel opposite to and near the entrance, and made 
the necessary drains and sluices for the purpose of 
sluicing it, and have since formed a canal or basin, 
and constructed a light house in the parish of 
Kingston, and are rated to the poor in that parish 
on an annual value of 84 They have not erected 
any storehouses or other buildings, but they rent 
storehouses, &c., in the parish of Kingston, for 
which they are rated in that parish as occupiers 
irrespective of the profits derived from the above- 
mentioned rates and duties; and with a view of 
preventing persons from taking beach and boulders 
for ballast from the part of the shore lying west of 
the harbour, they entered into an agreement in 
1847 to became yearly tenants to the owner of the 
right of soil of and in the land covered with sea 
beach or gravel at a rent of 54 The commissioners 
have never removed any beach under this agree- 
ment. The piers of the entrance are for the pur- 
poses of this case to be taken as situate in the 
arish of Lancing, and from the entrance of the 
arbour, and afford facilities for entrance to vessels 
making use of it. 

Some of the articles in respect of which the rates 
and duties, except the light dues, are authorised to 


be levied, were formerly landed on the beach within 
the said port, but not within the said harbour of 
New Shoreham ; and was tlierefore chargeable with 
duty at the reduced rates under the 87th and 88th 
sections of the Act ; but much the greater part of 
the articles in respect of which rates, &c., are au- 
thorised to be levied were landed in that part of 
the port which lies within the limit of the said 
harbour, and during the last year, and for some 
time past, the whole (with very slight exceptions) 
has been landed within the limit of the harbour. 

The receipts of the said commissioners for rates 
and duties levied under the said schedule B, and 
for the rates or light dues authorised by sect. 102 of 
the Act arc for the purposes of this appeal and case 
only to be taken at the annual sum of 90004, sub- 
ject to deductions for labour, repairs, materials, and 
otherwise, and it is agreed that for the purposes of 
this appeal and case, only 40004 shall be taken as 
the net annual revenue or profit, which it is agreed 
for the purposes of this ax>peal and case shall be 
deemed to be derived under sects. 83 and 102 re- 
spectively, viz., 39304, under sect. 83, and 704 under 
sect. 102. 

The question for the opinion of the court is, whe- 
ther the said commissioners arc rateable upon or in 
respect of the said harbour piers and other works, 
or any or either of them, upon the amount of the 
net revenue or profits derived from the said rates, 
duties, and dues, or any portion thereof ; and if so, 
what portion. 

Pollock, Q.C. (^Archibald and Merrijield with him), 
for the appellants. — First, the commissioners have 
no property in the soil of the harbour or any of its 
accessories. It is true that by sect. 2 of the Act of 
1759 the property in the piers and the ground on 
which they are erected, and the works constructed in 
pursuance of that Act is vested in the com- 
missioners, but this state of things is now super- 
seded, and sect. 26 of the Act of 1816 gives them 
only such a property in the whai'ves and materials 
as would enable them to protect them from wrong- 
doers. There is, therefore, no difference between 
this case and that of the area covered by a navigable 
river. [Blackburn, J. — Are not the commissioners 
the occupiers of the artificial channel?] In Rex v. 
The Merseu and [rwfdj. NavigztiZTc CzuTipaui/, 0 B. « C. 
95, where powers were conferred ^on a company 
for scouring and enlarging a river rtr the purposes 
of navigation, and to dig and cut the banks, and to 
make cuts and trenches through the adjoining 
lands, Bailey, J., in delivering judgment, says that 
“ the correct view of the case is that they are not 
the occupiers of land covered by water, but had 
an easement only in the land.” And to a similar 
effect are the observations of Parke, J. in the same 
case. [Blackburn, J. — The means of access to the 
harbour can only be secured by the maintenance of 
the piers erected at the entrance. Is there no occu- 
pation by the commissioners of the entrance?) 
Even if so; they have no exclusive occupation, but, 
in fact, they have simply the power of repairing, as 
appears from sect. 27 of the Act of 1816, which 
gives directions respecting an already existing 
channel which they are to keep otoo, cleanse and 
apaend as occasion may require. Ilex. v. The Aire 
and Colder Navigation, 9 B. & C. 820, is also 
in point, where it was held that the undertakers 
having an incorporated hereditament only in the 
bed of the river were not rateable. Then, secondly, 
as to the piers, it is contended that this is like the 
case of the dam sought to be rated in Rex v. The 
Aire and Codder Navigation, 8 B. & Ad. 189, which 
Lord Tenterden designated an attempt to evade the 
decision of the court in the case last cited, and held 
that the undertakers were not rateable as occupiers 
of the bed of the river, having merely an easement 
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in it ; that no rate could be laid upon them for the 
water of the river made navigable by them, and if 
80 none could be imposed in respect of the dam, for 
to rate the dam because it kept up the water imrould 
be equivalent to rating the water itself. And even 
if rateable the piers could not be considered as en- 
hanced in value by reason of the tolls : 

Lewis (app.) v. TJie Churchwardens, 4'^., of 
Swansea (reaps.), 25 L. J. 23, M. C. ; 

Reg. V. The North and South Shields Ferry 
Company, 1 £. & B. 140. 

Mellish, Q. C. (^Gates with him) for the respon- 
dents. — The question is not as to the property of the 
commissioners in the harbour and its accessories ; 
but it is contended that they are the occupiers of 
all the artificial works enumerated in sect. 83 and 
the following sections of the Act of 1810, and that 
whatever they have affixed to the soil for the 
purposes of their undertaking is rateable exactly as 
the pipes of a water company or the wires of a 
telegraph would be. The channel comes within the 
term “ works ” in the above section, and is in the 
occupation of the commissioners. Then, as to the 
piers, it is clear that it is only by their means that 
the channel can be kept open ; and, consequently, it 
is upon their maintenance that the right of taking 
the tolls and dues depends. It is also important to 
observe that the amount of tolls to be taken varies 
according to the facilities afforded by the commis- 
sioners, as appears by sects. 85 and 89, by the latter 
of which one quarter of the tolls only is to be taken 
in case they should suffer the channel to become 
impassable to ships of a certain tonnage. The 
piers are, therefore, inseparably connected with the 
profits derived from the harbour, and are rateable 
■ according to their value to the commissioners, who 
without them would be left without any profits at 
all, inasmuch as the consequence of their removal 
would be ultimately that the harbour would become 
inaccessible. 

Blackburn, J. — The difficulty in this case con- 
sists in the application of the principles upon which 
property is rateable. By various statutes the com- 
missioners are empowered to take upon themselves 
t!ie management and improvement of the harbour 
in question. They are empowered to make an arti- 
ficial cut or entrance, together with other necessary 
works, and as pointed out by Mr. Mellish, they are 
not to charge the full amount of tolls to which they 
are to be entitled under the later Acts until the 
works are so completed as to allow vessels of 200 
tons to pass and repass ; and in the event at any 
time of the channel of the harbour becoming so 
choked up as to be impassable for ships of that 
burthen, then a lower rate of tolls only is to be 
imposed. The amount of tolls depends therefore 
upon keeping the entrance clear and open, and it is 
contended on behalf of the respondents that the 
amount of tolls thus earned is to be taken into 
account in rating the property on shore ; but tolls 
per se are clearly not rateable, and can only be so 
considered when they are connected with and en- 
hance the value of land. The first question for our 
decision is, are the commissioners the occupiers of 
the entrance to the harbour, and in my opinion 
they are not. By sect. 26 of the latest of these 
Acts the stone, timber, and other materi^s belong- 
ing to the commissioners under the previous Acts, 
and the property in all works erected in or about 
the bm^bour in pursuance of any of the said Acts 
are vested in the present commissioners, but the 
object of this seems simply to enable them, in ..pase 
of need, to prefer indictments and tabe euch other 
legal steps with respect to such property as may . at 
any time become necessary. Then, by sect. 27, 
general directions are given to the new commis- , 


sioners as to the cleansing, deepening, and enlarging 
the entrance, and the construction of necessary 
works ; but, although by a subsequent section they 
are expressly empowered to purchase land for the 
purposes of the harbour, it seems that they have 
never exercised those powers. I think, therefore, 
that we should be unduly straining the words of 
the statute if we held that the property in the 
entrance to the harbour fested in the commis- 
sioners, and that Mr. Pollock’s contention that they 
are not to be taken as occupiers, but simply as 
exercising the powers given them of keeping the 
passage clear and open, must prevail. Then, 
secondly, with regard to the piers, I think these 
inust be taken as works vested in the commis- 
sioners, and that in occupying them they occupy 
the land upon which they are erected. Then comes 
the main question in this case, viz., are we to hold 
that the receipt of the tolls and dues is so connected 
with the occupation of these piers as that the rate- 
able value of the piers is to be considered as en- 
hanced thereby, and if so, to what extent ? Upon 
this point, notwithstanding the argument of Mr. 
Mellish, that but for the piers the entrance to the 
harbour would silt up and become impassable, and 
so no tolls could be earned, I am of opinion that the 
two things are too remote to be connected for the 
purposes of rating. The case 1 put in the course of 
the argument of fen land in one parish kept and 
maintained by means of a sea wall erected in 
another parish seems perfectly analogous to the 
present question. 

Mellor, j. — The commissioners were empowered 
to perform certain works connected with the har- 
bour in question ; and although they do not appear 
to have acquired any property in the actual soil, 
they must, nevertheless, be taken to be in occupa- 
tion of the piers and the land upon which they are 
erected, but it seems to me impossible to say that 
the rateable value of the piers is to be considered as 
enhanced by the tolls, for the reason given by my 
brother Blackburn, viz., that the two things are too 
remote. 

Lush, J.— The rateable value of pro^rty is 
ascertained by arriving at the rent which it would 
command from year to year, free of taxes, and the 
other things to be deducted. Tolls of themselves 
are clearly not rateable, and for the reasons already 
given, I think that the connection between them and 
the piers is too remote to enable us to adopt the 
views of the respondents. To arrive, therefore, at 
the rateable value of the piers, we must ascertain 
what a tenant would give for them from yev to 
year ; and it is clear that the simple occupation of 
the piers under a yearly tenancy would not entitle 
the tenant to any profits arising from the harbour. 

Attorney for appellants, S. Clarke, Brighton. 
Attorney for respondents, R. Edmunds, Worthing. 

Judgment for the appellants, 
Wednesday, May 11. 

Ex parte The Littleborouoh Local Board 
District. 

Local Government Act 1858 — Adopting same — Taking 
a poll — Who to preside. 

Where a meeting of ratepayers and owners 
having a known and d^nm hound^y is caaedfor me 
purpose of adopting the provisions of the Loom 
Government Act 1868 (21 k ^2 28), the 

chairman is the person to take the sense of such meetvM 
Uiil$ss o poll bo dttMiidEdn But if d poll ho 
the functions of the chairman wiU theretgoon cease, and 
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such foil should be takeuy and all things connected 

therewitJi. he carried out by the summoning officer. 

^ This was rule calling upon Her Majesty’s Prin- 
cipal Secretaries of State to show cause why a writ 
of mandamus should not issue directed to them, 
commanding them or one of them, pursuant to tlic 
19th section of the Local Government Act 1858, 
forthwith to publish an the London Gazette a 
notice given to the Home Secretary by Henry 
Trewis, the younger, the summoning officer of the 
Littleborough Local Board District, dated 28th 
Dec. 18C9, that the Local Government Act 1858 
had been adopted for the said district of Little- 
borough, the time for an appeal against such adop- 
tion having expired. 

The rule was moved upon the following affidavit 
of Mr. Henry Trewis, the younger, the summon- 
ing officer, which was uncontradicted, and which 
sets out all the feats 

1. Littlehorougli was, prior to the 27th July 18G9, a 
place not having any known or delinod boundary within 
the meaning, and for the purpose of the Local Govommeut 
Act 1858. 

2. A petition stating the proposed boundaries of the 
place, and signed by more thou one- tenth of the ratoi>nyers 
resident within such boiindaries, was presented to Her 
Majesty’s Principal Secretary of State for the Home 
Department, and was supixurted by such evidence as he 
required; and upon receipt of such petition ho directed 
inquiry to be mode as to the genuineness of the petition, 
and as to the propriety of the proposed lx>undaries, and 
fourteen days’ notice of the time, place, and obj ’ct of such 
inquiry was given within the i>laco to which the said 
petition referred, and the said Secretary of State afterwards, 
upon consideration of the matter, and in pursuance of the 
provisions of the Local Government Act 1858, made order 
and settled the boundaries of the place for the Little- 
borough district, which order is dated the 27th July 1809. 
and thenceforth for the purposes of tno said Act, the said 
district has been and now is deemed to ho a place with a 
known and defined boundary, and might adopt the said Act 
accordingly, and for the purpose of enabling it so to do, 
and in further piirsuauco and in exercise of the powers of 
the said Act, I was appointed by the said order settling the 
boundaries the summoning oitlcer, and, therefore, it became 
my duty forthwith to take all such 8tex>8 as might be 
necessary for convening a meeting of the ratepayers to 
decide os to the adoption of the said Act. 

3. A meeting for the puri)O 80 of the sections of the said 
Local Government Act 1858 preceding the 13th section 
thereof, was summoned by me as such suinniouing officer 
ns aforesaid for the said district, on the requisition in 
writing of twenty ratepayers of the said district ; and I 
ilxed the time and place for holding such meeting, and I 
forthwith gave notice thereof by advertisement in two 
newspapers, viz., in the Observer and Pilot newsi)apors, 
respectively published at Bochdalo and circulated within 
the district of Littleborough, and by causing such notice to 
he affixed to the principal doors of all the churches and 
chapels in the said district to which notices are usually 
affixed, and also in many other public places throughout 
the sa-id district. 

4. The paper inarked T 1 and shown to me is a duplicate 
of my said notice convening the said meeting, and the 
printed nowspajvers marked T2 and T 3 now produced to mo 
Me the said newsi>apers iu which the said notice was adver- 
tised. 

5. The said meeting was held on Thursday, the 23rd 
pept. 1869, at the National School in Littleborougli, within 
the said district. The said meeting, on its assembling to- 

clioso Mr, Joliu Molesworth, one of its meniberSt fts 
ohainmn ; no adjournment took place, and the said Mr. 
jonn Molesworth, os chairman, proiwsed to the meeting 
* adoption of the said Act within the 

fuid district, and the said chairman declared that such reso- 
lution was rejected. 

Mr. Henry Newell, a ratepayer within the 
said Msnnct, demanded that such question be decided by a 
poll of the owners and ratepayers of the said district, and 
aftm'Waxds 1, os such summoning officer as aJoresaid for the 
said distmet, proceeded to take the said poll by voting 

e pers. In the form A given in the schedule, to the said 
>cal aovernmrat 1858, inlthe same way and with the same 
conditions as to notice of voting— delivering, filling up, 
collection, examination, declaration of the result, custody 
of voting papers, penalty tor neglect or refusal to comply 
with the provisions of the Act, scale of votes, and in all 
other respects whatsoever as u provided iu the Public 
Health Act 1848, in respeet pt the election of local boards 
of health. 

7. The printed notice marked T A tiow produced and 
shown to me, was signed by me in jpnrsttance of the 23rd 
section of the Public Health Act the eaid notice 

was publidied at all the diurell^ ana dmp^ within the 


said district as required by the said Act, and was placxurded 
throughout the sold district ; and 1 duly prepared, signed, 
and issued voting papers to all the ratepayers and owners 
within the said district, and afterwards caused them to be 
duly collected, and, with the assistance of a legal assessor, 
1 scrutinised, examined, and oast up the votes : and I ascer* 
taiued and determined upon the said poll that the resolu- 
tion adopting the said Local Government Act 1858, bad 
been passed in the said district of Littleborough by 766 
legal votes in favour of, whilst there were only 518 votes 
against such adoption. 

8. Thereni)on, and in pursuance of the said Act, I, as 
such summoning officer as aforesaid, forthwith gave notiow 
in writing under my hand of snch adoption as aforesaid, to 
Her Majesty’s Principal Secretary of State for the Home 
Department, and I, as such summoning officer as aforesaid, 
X)ublished a copy of such notice by advertisement for three 
successive we^s in the said Observer new8i>aper, which, was 
and is a newspaper circulated within the said district, and 
by causing a copy of such notice to he afilxed on the prin- 
c)x>al doors of every church and chapel in the said district 
to which notices ore usually affixed, and in many other public 
places within the said district. The newspapers marked 
respectively T 5, T 6, and T 7, now produced and shown to 
me are the newspapers in which the said notice of adoption 
was advertised. T he printed paper marked T 8, now pro- 
duced and shown to me, ds a copy of the sold notice o£ 
adoption sent to the said Homo Secretory. 

9. And after such notice of adoption hud been so given as 
aforesaid, and the time for an appeal against the vahdi^ of 
the vote for the adoption of the said Act had expired, I, as 
such summoning officer as aforesaid, apxfiied to and re- 
quested that a notice should be published in the London 
Gazette by one of Her Majesty’s Principal Secretaries of 
State, that the said Act had been adopted within the said 
district, hut the Home Secretary declined to publish such 
notice in the Gazette, alleging that the chairman of the said 
meeting, and not the summoning officer for the said dis- 
trict, was the proiier officer and functionary to issue voting 
papers and conduct the said poll by examining and casting 
lip the votes, although he BUmitied that I, as sumironing 
officer, aud not the said Mr. Molesworth, as chairnun of 
the meeting, was the proiier xierson te sign the said voting 
papers and the public notices, and to declare the result. 

10. For the puriiose of this aiiplicatiou, and in order 
that the legal question nuiy bo raised and determined 
whether the summoning officer or the chairman of the 
meeting was the i>roper x^erson upon whom was imposed 
the duty and power of taking and conducting the sidd poll, 
and examining and casting up the votes, ami declaring the 
result, it has been arranged that for the purposes of this 
case it shall bo taken to the Court of Queen’s Bench that 
there has not been any appeal against such a<loi)tion, and 
that no questidn of apx>eal was or is the excuse or justifica- 
tion for decliuiug to ifiblish the said notice of adox*tion iu 
the Gazette. 

11. I am on owner of i)roperty and also a ratepayer in, 
and am xx^rsonally resident within, the taid district of 
Littleborough, aud in my capacity of owner and ratoimyer, 
index>eudently of, aud in addition to, my chtiracter us sum- 
moning officer as aforesaid, 1 have required, and still do 
reriuire, t he said notice of adox>tion to be gazetted by one 
of Her Majesty's Principal Secretaries of State, which 
hitherto bos been declined. 

12. The said Mr. Molesworth, as chairman, applied to me 
to si^ notices and voting papers proxmred by himself iu the 
said form A, which, for reasons hereinafter stated, Ideolined 
to sign, and it was and is admitted by the Home Secretary 
that any poll token by the said Mr. Molesworth, os chairman, 
would not be, aud could not be, legal, unless 1, as the sum- 
moning officer for the said district, signed the said notices 
and voting 'jiapers. I was asked b^ the said Mr. Moles- 
worth to sign voting papers which, iu some cases, were foe 
married women who were not entitled to vote at all, and to 
sign voting papers in other cases which were for a larger or 
less number of votes than I knew the voters to be entitled 
to. For these and many reasons I declined to sign the 
notices and voting paxiers prepared and presented to me by 
the said chairman, and I denied, and stiU deny, his power 
aud jurisdiction to issue voting papers or to examine or 
cast-up the votes, or to take the said i>oll, even if 1 had con- 
sented to sign the said notices aud voting papers. 

By the Local Government Act 1868 (21 & 22 Viet, 
c. 08) it is enacted by sect. 12 that the Act may be 
adopted (by sub- sect. 3); — “In all other placea 
having a known or defined boundary by a resolution 
of the owners and ratepayers.” 

By sect. 13 it is enacted that meetings for the 
purposes of the preceding section shall be summoned 
on the requisition in writing of any twenty rate- 
payers or owners. 

Ing^laoes having known and defined boundaries not being 
corporate boroughs or towns under the jurisdiction of suofi 
improvement oomxnissioners, as are hereinbefore mentioned 
by the churchwardens, or one of them, or if tbereijuee no 
olmrohwardens tbeoverseers. or one of them, or if zh&ee is 
none of the officers respectively above enumerated, or if 
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such officer in any caee neglecte, is unable, or refuses to 
perform the diities hereby imposed on him by any person 
appointed by one of Her Majesty's Pnncipal tiecretimes of 
mate. 2. In any places, as lost aforesaid, the summoning 
officer shall upon such requisition ilx a time and place for 
holding such meeting, and shall forthwith give notice 
thereof and, 3. The meeting on its assembling together 
sboU choose one of its number as chairman, who may, with 
the consent of a mojoiity of the x>er 80 us present, adjourn 
the same from day to day. 4. The chairman shall propose 
to the meeting the resolntion for the adoption of we Act, 
and the meeting shall decide for or o&ainst such adoption 
Provided that, if any owner or ratepayer shall demand that 
such question be decided by a poll of the owners and rate- 
payers, snch poll shall be taken by voting papers in the 
form A, given in the schedule to the Act in the same way, 
and with the same conditions, as to notice of voting, de- 
liveiy, Ailing up, collection, examination, declaration, of the 
result, custody of voting papers, penalty for neglect or 
refusal to comply with the provisions of the Act, scale of 
votes, and in all other respects whatsoever, as is provided 
in the Public Health Act l«-lr8, in respect of the election of 
local boards of health ; and if no poll be demanded, or if the 
demand of a poll is withdrawn by the parties making the 
same, a declaration hy the chairman shall, in the absence of 
proof to the contrary be sufficient evidence of the decision 
of such meeting. 

The provisions of the Public Health Act 1848 
(11 & 12 Viet. c. 03), above referred to, are as 
(olloH's. Sect. 21 enacts : 

That at every election by ownei's of property and rato- 
ayet's under this Act the chairman of the local board of 
ealth, or in case of the Arst election such person as shall 
be appointed by order of Her Majesty iu Council, or by 
provisiomil order of the general board of health (as the 
case may require), shall have the powers aud perform the 
duties vested in or imposed upon the said chairman by 
this Act in relation to any such election, and shall perform 
all other duties to which it may ho requisite for him to 
perform in conducting and completing elections under this 
Act, &c. 

Sect. 22 provides for the production to such 
chairman of parochial books. Sect. 23 enacts : 

That the said chairman shall before every such election 
prepare, sign, anti publish a notice which shall contain the 
arliculars following, that is to say, tlie number and quali- 
ctvtion of the persons to be elected, the i)er8on by whom 
and the places where the nomination iwipers hereinafter 
mentioned are to be received, and the last day on which 
they are to be scut, the mode of voting in case of a 
contest, and the days on which the voting papers will be 
delivered and collected, rnd the time and place for the 
examination and casting up of the votes ; and ho shall also 
cause such notice to be affixed on such places in the parts 
for which the election is to be held us are ordinarily made 
use of for affixing thereon notices of i)arocliial business, &c. 

By sect. 19 of the first-mentioned Act, the 
21 & 22 Viet. c. 98, it is enacted that : . 

Whenever a resolution adoiiting this Act has been 
passed iu any place, notice thereof shall bo given to one 
of Her Majesty's principal Secretaries of State by the fol- 
lowing persons, that is to say : — Iu corporate boroughs, 
by the mayor; in other places, under the jurisdiction of 
such improvement commissioners as aforesaid, by the 
chairman of the board of commissioners ; iu other places, 
by the summoning officer. The notice so sent shall bo in 
writing under the hand of the officer hereby required to ^ve 
the same and it shall be the duty of such last-mentioned officer 
to publish a copy of such notice iu manuer following," 
and when such notice has been so given, and the time of 
snch appeal has expired, or such appeal has been dismissed, 
a notice sball be published iu the London Gazette by one 
of Her 3(ajosty’s Principal Secretaries of State, that this 
Act has been adopted within such place. 

The voting paper in the schedule referred to iu 
the 13th section is directed to be “ signed by the 
Bumroouing ofBcer.” 

The Attorney- General (Sir R. P. Collier), and 
Archibald^ now showed cause. The Home Secre- 
tary feels no further interest in the question than 
as being desirous that a correct rule should be laid 
down for his guidance. The question is, whether 
when a meeting is held to determine 'tipon the 
adoption of the Local Government Act 1868, and a 
poll is demanded, the chairman of the meeting or 
the summoning officer is the proper person to take 
•uch. poll? Littleborough is a place within the 
third subsection of sect. 12, as hein^ra^ace having 
a known or defined boundary, and therefore a 
resolution of the owners and ratepayers is necessary 


before the Act can be adopted, and in such case, 
by the third subsection of the 13 th section, the 
meeting at which this resolution is to be come to, 
is to be presided over by a chairman to bo chosen 
by suc'i meeting. At that meeting a resolution is 
to be proposed by the chairman for the adoption of 
the Act, and then the meeting divide for or against 
it, and he declares the result ; but if a poll is de- 
manded, it is to be taken accordingly. Now the 
difficulty arises at this point, for the Act, instead 
of giving instructions as to the taking of the poll, 
refers to certain provisions in the Public Health 
Act 1848, ss. ,21, 22, and 23, and tho doubt is 
whether the summoning officer should take the poll 
or the chairman of tho meeting. Now the Home 
Secretary is of opinion that it should be taken by 
the chairman of the meeting, and as that was not 
done, but was taken by the summoning officer, 
he has refused to publish a notice in the London 
Gazette that the Act has been adopted. The sec- 
tions in the Public Health Act 1848 h.ave reference 
to a very different state of things. The contention 
by the Secretary of State is that, where there is a 
chairman of a meeting, it is for him to pre.sido and 
carry out to their termination the proceedings of 
the meeting, and that the taking of a poll is iu fact 
only a part of the proceedings of the meeting. In 
cases where there is no chairman, as in the case of 
a first oleclioii of a local board, then such election 
is to be presided over by a person to be appointed 
by the Secretary of State ; but that is not the case 
in the x)i'3sent instance, inasmuch as the statute 
provides for the ai)pointmcnt of a chairman, and one 
was appointed who put the resolution to the meet- 
ing. Tlie policy of the Act seems to be that where 
you have a chairman, he is to conduct the pro- 
ceedings. There seems to be no reason for depart- 
ing from the usual course in such matters. Very 
many of the provisions in the 2l8t, 22nd, and 23rd 
sections of the Public Health Act 1848, will not 
apply to this case, and there is really no reason why 
they should be resorted to with reference to this 
point. [Mellor, J. — The other side will rely upon 
the 19th section, which requires the notice of the 
adoption of the Act to be given to the Secretary of 
State by the summoning officer.] He may have 
that duty to perform, since it is his duty to sum- 
mon the meeting, and therefore it would be proper 
for him to report the result. If it had been in- 
tended that the summoning officer should take the 
poll, the Act would have provided for his being the 
chairman of the meeting. Tho summoning officer 
lias merely to call the meeting and report the re- . 
suit ; he appears to have nothing to do with con- 
1 noting it. 

Manisty, Q. C. and Kemphy^ in support of the 
.nle. — When all tho sections are read it is clear 
what was meant by the Legislature. [Cockburn, 

C. J. — ^Thc chairman is to preside over the meeting, 
and if there is no poll he would announce the 
•esult.] But it is the summoning officer who 
jeports to the Secretary of State whether there has 
been a poll or not, and then, when the report is 
made, it is the duty of the Secretary of State to act. 

If a poll is demanded, very important duties have to 
be performed ; notices have to be prepared, signed, 
and published, containing information as to the 
persons by whom, and the places where the noting 
papers are to be received, the last daymen which 
they are to be sent, tho mode of voting, and the 
days on which the voting papers will be delivered 
aud collected, and the time and place for the exa- 
mination and casting-up of the votes. These are 
duties more fit for the summoning officer than a mere 
chairman of a meeting, and in respect of them the 
expenses are allowed by the d5th section of the Act. 
It could nWer have been intended that a mere 
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chairman of a meeting should hare all these duties 
cast upon him. [Cogkbubn, C. J. — Is the poll any- 
thing more than an adjournment of the meeting to 
ascertain correctly the wishes of the ratepayers and 
owners of property ?] In some sense it is not ; but 
a i>oll in this case differs from an ordinary poll, 
inasmuch as a great variety of duties are imposed 
upon the party taking the poll which do not exist 
in ordinary cases. Certainly the person most suited 
for taking the poll is he who has ultimately to 
declare it. The fair inference to be drawn from 
the sections is that the chairman's duties cease when 
a poll is demanded, and that then the duties of the 
summoning officer recommence. The schedule 
which directs that the voting papers are to be signed 
by the “ summoning officer/' shows that the person 
who calls the meeting is to make out the voting 
papers. 

CocKBURN, C. J. — I think that this rule should 
be made absolute. At first I was strongly disposed 
to think that the poll should have been taken by 
the chairman of the meeting, but this view has been 
shaken by the arguments of counsel. The Act is 
certainly so framed as to render it extremely 
difficult to put an accurate construction upon it ; 
and I must admit that I think the question 
is still open to some doubt whether or not the 
Legislature really intended that the summoning 
officer should take the poll. The inclination of roy 
opinion, however, is, that it did so intend, and we 
should, therefore, make the rule absolute. 

Blackbubb, j. — I t is certainly somewhat difficult 
to say what the Legislature really meant, and it is 
very much to be regretted that Acts of Parliament 
should be drawn in this form, but I cannot but 
think that the summoning’officer is a better party 
to take the poll than the chairman of the meeting, 
and that it was probably intended that he should 
do so. 

Mellob, j. — I am of the same opinion. I feel 
all the difficulty referred to, but my impression is 
with the counsel for the prosecution. 

Jiuk absolute. 

Attorneys for the local board, A. G. and T. W. 
Eastwood, Todmorden. 

Attorney for the Secretary of State, The Solicitor 
to the Treasury. 


Wednesday, April 27. 

Beo. V . Tub Inhabitants of St. George 
Middlesex. 

Poor law — Order of removal — Wife of a foreigner who 
has no place of settlement — Chargeabifity in absence 
of her huslMnd — Status of irremovabiUty o^quir&i 
before marriage. 

The pauper, before her marriage, obtained the status of 
irremovability in the parish of A., by residence. Her 
husband was a foreigner, having no settlement, and, 
whilst he was absent at sea, she became chargeable to 
the parish of A ,, where she continued to reside after 
her marriage. An order having been obtained for her 
^ removal to the union of B., which comprised the parish 
of her settlement : 

Held, that the order was bad^ as she had acquired and 
retained the status of irremovability in the parish 
of A. 

This was a case stated by the Middlesex Sessions 
upon an appeal, whereupon an order of removal was 
quashed^ as follows t— 

At a general quarter sei^ions of the peace holden 
in and for the county of Biiddlesez, upon an appeal, 
wherein the guardians of the poor of tiie Stepney 


Union, in the county of Middlesex, were appellants* 
and the churchwardens and overseers of the poor of 
the parish of St. George-in-the-£ast, in the said 
county, were respondents, against an order dated 
24th Sept. 1868, made by two of Her Majesty's 
justices of the peace for the said county, for the 
removal of Margaret Schooler and her child, aged 
four months, from the said parish of St. George- 
in-the-£ast, to the said Stepney Union. It was 
ordered, that the said order be quashed on the 
ground of the irremovability of the paupers, sub- 
ject to the opinion of the Court of Queen's Bench 
on the following 

Case. 

The said Margaret Schooler is the wife of Samuel 
Schooler, a native of Boston, in the United States 
of America and he has no settlement in England. 

The order of removal was therefore founded on 
the maiden settlement of the pauper in the parish 
of Limehouse in the Stepney Union. 

The pauper’s husband earns his livelihood as a 
sailor. She was marrici^ to him on 7th Oct. 1867, 
and on the 2l8t of the same month, while residing 
in the parish of St. George, he left her there and 
went to sea in the usual course of his occupation as 
a sailor, but without having made any provision for 
her maintenance. 

In the month of May 1868, she became charge- 
able to that parish, and continued chargeable to the 
time of the making of the order of removal, 24th 
Sept. 1868, at which time her husband had not re- 
turned to her, but he returned to her between the 
date of the order and the time of the appeal. 

The pauper’s husband had not at the date of the 
order of removal himself resided in the parish of 
St. George for so long as one year. 

Previously to her said marriage, the pauper, 
Margaret Schooler, had resided in the said parish of 
St. George for three years and upwards, and she was 
at that time irremovable from such parish by reason 
of her residence therein under the provisions of the 
Acts 9 & 10 Viet. c. 66, s. 1 ; 24 & 25 Viet. c. 65, s. 1 ; 
and 28 & 29 Vic. c. 79, s. 8. After her marriage she 
continued to reside in such parish up to the date of 
the order of removal, and she would, if she had 
remained a ^etne sole, have then been irremovable 
from the said parish by virtue of such residence. 
The appellants contended that as the said husband 
of the said Margaret Schooler was a foreigner 
without any settlement or place to which he could 
be removed, the said Margaret Schooler was not in 
his absence removable from the said parish of St. 
George, as she had herself acquired a status of 
irremovability by residence therein. And further, 
that as whenever her husband was present with her 
they would both be irremovable, she was also irremov- 
able in his absence until his death or desertion. 

The respondents contended that the said Margaret 
Schooler, whilst she remained a married woman, 
lost the status of irremovability which she had 
acquired by residence as a feme sole, and that as her 
husband had not acquired a status of irremovability 
by residence under the provisions of the said statutes 
she, in his absence was removable to her maiden 
settlement. 

The court of quarter sessions decided in favour 
of the appellants, and quashed the said order of 
removal, on the ground of the irremovability of the 
paupers. 

The question for the opinion of the Court of 
Queen's Bench is. whether the said pauper and her 
child were, under the oircuinstanoe above stated, 
irremovable from the said parish of St. George. If 
the court shidl answer this question in the affirma- 
tive. the or^er of sessions is to be confirmed ; but if 
in the negative, the said order of sessions is to be 
quashed, and the said order of removal is to be con- 
firmed. 
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By tho 9 & 10 Viet. c. 60^ 8 . 1, it is enacted — 

That from and after the passing of this Act no person 
shall be removed, nor shall any warrant be nauted ior the 
removal of any person from any parish m which such 
person shall have resided for live years (now one year), next 
before the application for the warrant. 

Mf By the proviso in sect. 1 of the 11 & 12 Viet, 
c. Ill, it is enacted— 

That whenever any person should have a wife or children, 
having no other settlement than his or her own, such wife 
and children shall be removable from any parish or place 
from which he or she would be removable, notwithstanding 
any provisions in tho said recited Act, and should not be 
removable by reason of any provision in the said recited 
Act. 

Tay/er appeared for the appellants. — The pauper 
having acquired the status of irremovability before 
marriage, it was not thereby affected inasmuch as 
her husband had no settlement himself, nor had he 
acquired anywhere the status of irremovability. 
The marriage would not destroy the irremovability, 
it merely suspended it. If she had married an 
Englishman she would have acquired his settle* 
ment, but as her husband in tho present case was 
not an Englishman and had no settlement she falls 
back upon her own settlement, and her status of 
irremovability attaches. He cited 

Beg. V. Cottingham, 7 B. & C. 615 ; 

Beg. V. 8t. SepHlchre, 28 L. J. 187, M. C. ; 

Beg. V. CHossop, 12 Q. B. 117 ; 17 L. J. 171, M. C. 

Poland and Poynter^ for tho respondents. — ^The 
fact of her marriage destroyed, or at least bus* 
pended, her status of irremovability. [Black* 
BUBX, J. — When her husband is with her she 
cannot be removed, but here he is away.] The 
whole theory of irremovability is founded upon the 
position occupied by the head of the family. If the 
husband is irremovable so is the wife, and she is not 
so when he is not so. During tho wife’s coverture 
her status cannot be considered. [Blackgurn, J. 
— But you really are considering it, for you are re* 
moving her to her maiden settlement.] During 
coverture we can only look at the status of the hus- 
band, and if he has no settlement or status of irre- 
movability, the wife can be removed to her maiden 
settlement; 

Beg. V. Much Hoolc, 17 Q. B. &18 ; 21 L. J. 1, M. C. 

Blackburn, J. — Though the Legislature has 
certainly used language ns though its intention was 
to disguise its meaning, I think that the sessions 
have come to the right conclusion. If tho husband 
and wife were living together they could not be re- 
moved if the husband had no place of settlement, 
or if he were removable his.wife would bo removable 
with him. Now the question upon reading the Ist 
section of tho 9 & 10 Viet. c. 66, and the proviso in 
the 1st section of the 11 & 12 Viet. c. Ill, is. What 
is the meaning of the Legislature ? Has the pauper 
lived in the respondents* parish to gain the status 
of irremovability ? In the present case the pauper 
had acquired tint’ status before her marriage, and 
Rea V. Glossopf shows that that status may be joined 
to hej after residence as a widow. Well, then, here 
the woman has resided for more than a year in the 
respondents’ parish. She marries and continues to 
reside in the same parish. It is then said that she 
falls within the proviso of the 11 & 12 Vict.c. Ill, s. I, 
inasmuch as her husband has not resided there the 
requisite time, and that she is therefore not irre- 
movable. But I think as her husband Is not living 
with her her status of irremovability is resumed, 
and that no order could be made for her removal. 

Msllob and Haxmbn, JJ«, concurred 


Fbabob. [C. P. 

COURT OF COMMON PLEAS. 

Beported by M. W. McKellab, and H. H. Hocxisra. 

Esqrs., Barri8ten3>at>Law. 

Saturday, April 30. 

Davis v . Pbarcb. 

Practice — County Court — Proof of service of summons 
-^Notice to defend — 30 ^ 31 Viet. c. 142, s. 2. 

Where in an action brought in a County Court a sum- 
mons has been served on the defendant in the form 
contained in schedule B to 30 4* Viet. c. 142, and 
the defendant has given notice to defend, the plaintiff" 
need in no case prove the service of the summons. 

This was an application for a rule calling on the 
judge of the County Court of Middlesex to show 
cause why he should not proceed to hear and deter- 
mine an action that had been brought in his court 
by the present plaintiff against the present defen- 
dant, and why all proceedings under the order of 
the said judge, for payment of the defendant’s costs 
by the plaintiff, should not be stayed. 

The affidavit of the plaintiff’s attorney stated : 

1. A plaint was on the 22nd March last issued 
out of the said County Court under 30 & 31 Viet, 
c. 142, s. 2, for goods sold and delivered by the 
plaintiff to the defendant to be dealt with in the 
way of his trade. 

2. That in pursuance of tho said section, the de- 
fendant gave notice to the court of defence to the 
said action, to the effect that “ a portion of the 
goods were never sold to him ; that part payment 
had been made ; and that he objected to the juris- 
diction of the court.” 

3. That on the 12th April I attended the court on 
behalf of the plaintiff with his witnesses, and the 
defendant also attended the said court at the hear- 
ing, with his attorney. 

4. That the plaint was called on for hearing, when 
I stated to the court that 1 attended on behalf of 
the plaintiff, and that the defendant and his attorney 
were present to defend in pursuance of the notice 
filed by the defendant in the said court. 

5. That tho learned judge then required proof of 
the service of the said plaint on the defendant 
notwithstanding his appearance in court with his 
attorney, and upon my urging upon the said judge 
that the said proof of service was unnecessary by 
reason of the said notice so filed as aforesaid by the 
defendant and his then appearance in court by him- 
self and his attorney, the said judge directed that 
the said proof was necessary, and refused to hear 
the said plaint without such proof, although re- 
quested so to do by myself and the attorney for the 
said defendant, and eventually delivered his judg- 
ment in the following words ; “ I decline to hear 
this case, as there is no proof of the service of the 
plaint on the defendant, and I nonsuit the plaintiff.” 
And, on application of the defendant’s attorney, he 
added ; “ The costs of the defendant to be borne by 
the plaintiff.” 

Holker, Q. C. showed cause on behalf of the 
County Court judge. 

Nasmith, for the plaintiff, was not called upon. 

Kbatino, j. — I am of opinion that this rule 
bo made absolute. It appears that the plaintiff 
commenced proceedings in this County Court by 
serving on the defendant a notice in the form con- 
tained in schedule B to 31 & 32 Viet. c. 142. The 
summons was personally served on the defenaant 
under that section, and the defendant was^ then at 
liberty to give notice to the plaintiff of his mten- 
tion to defend, which in this case he actu^y dlA 
la. case he had not given such noUce, then tho 
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plaintiff, on proof of the service of such summons, 
would have hoen entitled to judgment by default. 
The defendant however, did give notice of his in- 
tention to defend, and appeared in court accord- 
ingly. I do not know, however, that the fact of his 
appearance is material, for he had served a notice of 
his intention to defend, and having served that, the 
plaintiff was not entitled in any case to judgment 
by default, on merely proving the service of notice 
on the defendant. 1 think that the fact of the de- 
fendant having given notice to defend dispensed 
with the necessity of proving the service of the 
summons, as the only object of such proof in any 
case is to show that the summons had come to the 
knowledge of the defendant. Here, as the defendant 
had given notice to defend, the plaintiff was bound 
to prove his case, and, on having done so, would 
have been entitled to judgment. The judge, no 
doubt, thought that the best mode of procedure was 
by proof of service, but he had no right to require 
it in this case, and to nonsuit the plaintiff because 
he did not produce it. 1 am of opinion that in 
doing so the judge was wrong ; but, as ho took this 
course solely under a mistaken impression as to his 
duty, I make no order as to costs. 

M. Smith, J. — I am of the same opinion. Proof 
cf the service of the plaint is only required where 
no notice *to defend is given by the defendant. 
Where no such notice has been given ♦he plaintiff is 
entitled under the Act to judgment by default, on 
mere proof of the service of the summons. But 
when notice to defend has been given, “ the action 
shall be heard in the ordinary course.” I am of 
opinion that the judge was distinctly wrong in 
adopting the course he did, and that he ought to 
have allowed the plaintiff to proceed to prove his 
case. 

Brett, J. concurred. 

Rule absolute. 

Attorney for plaintiff, J. Angel. 

Attorney for County Court Judge, Asteley and 
Earle. 


Wednesday April 20. 

Burke v. The Manchester, Sheffield and 
Lincolnshire Railway Company. 

Negligence— Mere happening of accident^ evidence of. 

A train, in running from one station to another at about 
300 yards distance, nnd{at the end of which there were 
two stationary buffers, suddenly jolted against some- 
thing, and caused injury to the plaintiff, who was in 
the train. As s(wn as the Jolt had taken place, the 
train became stationary close to the buffers. Evidence 
was^ given that the engine driver ought to bring the 
train up to the buffers in a way that no jolt ought to 
be felt. 

Held that, under the circumstances, the mere fact of this 
accident happening was evidence to go to the jury of 
TiegUgence on the part of the company. 

This was an action for negligently carrying the 
plaintiff, whereby he was injured. Plea, not guilty. 

The case was tried before M. Smith, J., at Leeds. 
It was shown that the plaintiff was travelling in an 
ordinary passenger train of the defendants to Hull. 
The station “New Holland” is only about 300 or 
400 yards from another station, at which people get 
out for Hull. At the end of this station there 
are two stationary buffers to prevent the trains 
from going any farther. The plaintiff after 
passing New HoUlpkl station suddenly felt a 

f reat jolt, was thrown forward and much injured. / 
t was proved that immediately after the jolt, the 1 
train came to a standstill close to the buffers. The | 


station-master at New Holland proved that it was 
the duty of the engine-driver to bring the train up 
at the stationary buffers, but to dq so so gently 
that no iplt ought to be felt. The jury found for the 
plaintiff. 

Overend, Q. C. (Mellor with him), moved pursuant 
to leave reserved to enter the verdict for the defen- 
dants or for a nonsuit, on the ground that there was 
no evidence of negligence to go to the jury. There 
was no evidence at all to show how the accident 
happened, and the facts proved were quite consistent 
with the idea of its being a pure accident. It is 
true that in some cases the mere fact of an acci- 
dent happening has been held sufBcicnt evidence of 
negligence as in 

Scott V. The London Dock Company, 13 L. T. Rep. 

N.S. 148; 34 L. J. 220, Ex.; 

Bird V. The Great Northern Company, 28 L. J. 3, 

Ex. 

That, however, depends on tlie naturb of the acci- 
dent, and it is submitted that, in this case, the 
accident is not of a kind to be evidence in itself. 

Bovill, C. j. — I am of opinion that there should 
be no rule. Mr. Overend’s contention is tliat the 
mere occurrence of the accident is no evidence of 
negligence on the part of the company, and, though 
that no doubt is so, the question in a case like 
this must depend on the circumstances. The rule 
was laid down in the Court of Exchequer Chamber, 
in Scott V. The London Dock Company (ubi sup.), 

“ that there must be reasonable evidence of negli- 
gence ; that where the thing is solely under the 
management of the defendant or his servants, and 
the accident is such as, in the ordinary course of 
things, does not happen to those wdio have the 
management of machinery, and use proper care, it 
affords reasonable evidence, in the absence of ex- 
planation by the defendants, that the accident arose 
from want of care.” I think that these remarks 
strictly apply to a case like this. Here the train 
arrived at the station, and had only a distance 
of 300 or 400 yards further to go, so that, 
under the circumstances, it was impossible 
that it could he going at great speed. The 
train was under the control of the company. At 
the end of the line there were stationary buffers, 
which were also under the defendants’ control. 
According to the evidence of onp witness, it was at 
the landing place, and according to another witness 
it was about 10yds. from the waiting-room, that 
something occurred which threw the plaintiff 
violently against the seat jn front of him. It seemed 
as though the train bumped against something, and 
immediately after the bump the train was stationary. 
The question is, is that evidence from which reason- 
able men might infer that the accident arose from 
the train running against the stationary buffers ? 
Could it have been caused in any other way ? If 
the accident did happen in this way, then there was 
evidence of negligence, for it was tho duty of the 
driver (as was proved by the station-master) to 
come up so as not to rebound. I think, therefore, 
that, according to the rule laid down in Scott y. The 
London Docks Company, there was sufficient evidence 
to go to the jury, and that there ought to he no rule. 

Kbatino, J.->1 am of the same opinion. I think 
that the case falls within the rule laid down in 
Scott T. The London Docks Company, in which, though 
there was some difference of opinion among tbq 
judges, the judges unanimously laid down the rule 
referred to by my lord,^ that where a thing is under 
the sole care of the defendant, and the accident is 
one whudi does not happen in the ordinary course of 
things, aud when proper care is taken, there is rea- 
sonable evidence <» negligence to go to the jury. I 
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think that that is a sensible doctrine ; and, acting 
upon it, I think that this rule ought to be refused. 

M. Smith, J.-— I am of the same opinion. I will 
not say that an accident may not occur from which 
no presumption of negligence arises, but each case 
must be determined by its own peculiar circum- 
stances. If the facts supported Mr. Overend's con- 
tention, that the accident is quite consistent with a ^ 
misadventure, there would be no evidence ; but the } 
facts seem to me to point the other way. The train ‘ 
was brought to a standstill at the station. It then 
went on a short distance towards the stationary 
buffers, when it struck against something, and then 
stopped. It was this concussion that caused the 
plaintiff’s injuries. Under the circumstances, 1 
think there must be a very strong presumption 
that the train was driven with too great force 
against the stationary buffers, and if that 
was so, that was negligence. The remarks 
of Blackburn, J., in Scott v. The London Docks^Com- 
pany^ apply. “ Does not the, nature of the accident 
decide whether the fact of the accident is evidence 
of negligence ? If a ship goes down at sea, and no 
one can tell whether it sunk by reason of a storm, 
or by reason of the negligence of the crew, the evi- 
dence in that case would be equally consistent with 
either view. But if a ship goes out of harbour, and, 
after it has got a very short distance, sinks in a per- 
fectly smooth sea, I think this would, as it has been 
held, be some evidence that the ship was not sea- 
worthy.” So here, the accident did not occur while 
the train was running, but while it was at the 
station, and no other train was near. I think that 
all the circumstances of the accident go to show 
that it arose from the train being brought up too 
suddenly, and, consequently, that there should be 
no rule. 

Bhett, J. — It certainly is not in the ordinary 
course of things, that a train going this short dis- 
tance should give a jerk, so as to cause injuries to 
the passengers. I think that the case falls within 
the rule laid down in Scott v. The London Docks 
Company. 

Rule refused. 

Attorney for the defendants, Lingard. 


May 2 and 9. 

Lee V . Southern Insurance Companv. 

Insurance on freight — Suing and labouring clause— 
Expenses not specifically incutred. 

A ship with a cargo of oil from Cameroons to Liver- 
pool was stranded on the Welsh coast ; the cargo was 
discharged^ and the ship was afterwards got off and re- 
paired; the cargOf after some delay ^ and at the expense 
of 70/., might have been reshippea and sent on to its 
destination, but the shipowner forwarded it by railway 
to Liveipool at a cost oj 212/. 15s. Id., and receivea 
the freight, about COO/. 

Held, in an action by the owner against the insurer on 
freight, that the plaintiff was entitled to recover this 
sum of 101, under the suing and labouring clause in the 
policy, being the least expense by which he could avert 
the loss of freight, although that specific sum was not 
expended* 

This was an action brought to recover, under 
a policy of Insurance effected by the plaintiffs with 
the defendants on freight, certain charges and ex- 
penses incurred in forwarding certain goods, m 
respect of which the freight was payable, to their 
place of destination: and by the coftwnt of the 
parties and by order the following special case was 
stated for the opinion of the court 


The plaintiffs are insurance brokers, carrying on 
business in London under the style and firm of 
Bushbys and Lee. The defendants are an insurance 
company carrying on business in London. 

On the 20th Nov. 1867, the plaintiffs effected 
with the defendants on behalf of the owners of the 
ship Charles a policy of insurance in the sum of COO/, 
on the freight of the said ship, the freight being 
valued therein at 600/., and the voyage insured being 
at and from and during the vessel’s stay and trade 
at Cameroons, and thence to Liverpool. The 
plaintiffs effected the said policy through Messrs. 
John Sutton and Co., insurance brokers, Of Liver- 
pool. The jwlicy was of the usual form, and con- 
tained the customary clause making the insurers 
liable for the charges incurred by the insured, if 
the latter should in case of loss or misfortune “ sue, 
labour, and travel, for, in, and about the defence, 
safeguard, and recovery of the subject-matter of 
this insurance or any part thereof.” 

On the 2Gth Oct. 18G7, the Charles duly sailedl 
from Cameroons on the insured voyage to 
Liverpool with a cargo of palm oil consisting of 
about 500 casks weighing about half a ton each, and 
in the course of her voyage she encountered bad 
weather off the coast of Ireland, and after having 
sustained considerable damage was stranded on the 
18th Jan. 1868, on the Welsh coast near Twllheli, 
and drifted on to the beach. Attempts were made 
on the following day to get the vessel off by means 
of two tugs, but without success, the heavy surf 
setting her further on to the beach, and the leakage 
of the vessel increasing. No further attempts were 
made to get the vessel off until the 22nd Jan. 
when a steam-tug with extra hands was again en- 
gaged, but the efforts were ineffectual. On tho 
28rd Jan. two tugs were employed to get the vessel 
off, but they failed in so doing, and on the 24tb 
there was a heavy gale and sea, which made the 
vessel beat upon the beach, bilging heavily, and 
caused her to make a considerable quantity of 
water. 

When intelligence of tho disaster which the- 
Chatlcs had met with as afore-mentioned reached 
Liverpool on or about the 25lh Jan. 18G8, a Mr. 
Johnson was sent by the plaintiffs to the place 
where the ship was stranded, with directions to 
take such steps as to forwarding the cargo as might 
appear to him advisable for the interest of all par- 
ties, after consulting with tho surveyors and per- 
sons he might find there acting on behalf of tho 
underwriters on and owners of the cargo. 

Mr. Johnson accordingly proceeded to Pwllheli, 
and on the 27th Jan. a survey was held on the 
Charles. It was found by the surveyors that tho 
vessel was much strained, the seams and butts were 
started, an.l the metal was falling off the bilge, 
and several other parts of her; and as she was 
making much water, the sea making a clean breach 
over her, they recommended, for the interests of all 
concerned, that the cargo should be discharged at 
once, and that an attempt should be made next 
spring tides to get her off. 

The place where the vessel lay stranded as afore- 
said was within 500 yards of the railway station, 
and at low water she was high and dry on the beach, 
and when tho tide was in, the weather was such 
that lighters could not safely approach. 

After consultation with the surveyors, and the 
representatives of the underwriters on and owners 
of the cargo, Mr. Johnson resolved, with the assent 
and approval of such representatives, on behalf of 
the persons whom they respectively represented, to 
have the cargo discharged, and to forward the same 
by rail from Pwllheli to Liverpool. The carp 
WM according], dlCoharged In cart, while to 
tide was sufficiently low to allow of their reach- 
ing the ship, and being taken in such carts to the- 
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railway station, was then forwarded by rail to 
Liverpool. The total expense of forwarding the 
cargo by rail to Liverpool amounted to 212/. 15«. IcL 

There was no direct telegraphic communication 
between Pwllheli and Liverpool, and it would not 
have been prudent to delay discharging j;he cargo 
tintil after communicating with Liverpool.' 

The entire freight" in respect of the cargo on 
board the Charles amounted to 607/., of which 52L 
had been paid in advance, leaving a balance of 555/., 
mid this balance was paid to the owners of the ship 
by the owners of the cargo, on the delivery of the 
cargo to them. 

On the 3rd Feb. 1866, the Charles was, after con- 
siderable difficulty, and after having been tempo- 
rarily repaired on the beach, got off, and towed by 
a tug to Gimlet Kock, which is a few miles off the 
place where she had been stranded, and there 
further temporary repairs were done to her, suffi- 
cient to enable her to be towed to Carnarvon. On 
the 23rd Feb. she proceeded under tow to Carnarvon, 
where she arrived on the 25th. She was there put 
on the patent slip, and the damage which she had 
sustained was repaired; the repairs were completed 
on the 8th of the following April, and the ship was 
after such repairs thoroughly seaworthy for the 
completion of the voyage. 

No warehouses exist at Pwllheli for the storage 
of goods, but there are two courses which it would 
have been possible to adopt had it been determined 
to store the oil at that place. One course would 
have been to store it in some twenty various places 
about the town ; or two or three barns near the 
town might jierhaps have been obtained for the pur- 
pose. The other course would have been to store 
the casks in a held near the railway station, where 
they might have been stacked, bnt it would have 
been necessary to have them constantly watched. 
The cost of warehousing in the former way would 
have been about 9^. a week. The cost of w’atchiug, 
if the latter course had been adopted, would have 
been about 1/. a week. 

The harbour at Pwllheli, though suited for small 
coasting vessels, is not fitted for a vessel of the 
size of the Charles^ and it would not have been pos- 
sible to have reshipped the cargo on board her at 
Pwllheli, excepting by beaching her. This could 
only have been done during continuous fine weather, 
and a vessel coming from Carnarvon might have had 
to wait a very considerable time before meeting 
with suitable weather. Even in such weather it 
would have been a dangerous operation to have 
loaded the whole cargo whilst the ship was so 
beached. The only anchorage ground near Pwllheli 
is at a place called St. Tids well’s Koads. The 
anchorage there is not a very safe one, and in order 
to reship the cargo it must have been taken in 
lighters a distance of about seven miles. 

It would have cost about 30^, to reship the cargo, if 
the ship had been beached. If taken in lighters to St. 
Tidswell’s Hoads the cost would have been about 70/. 

There are warehouses at Carnarvon where the oil 
could have been stored. The cost of carriage to 
Carnarvon would have been considerably less than 
to Liverpool. 

No estimate has been made by the plaintiffs of 
the cost of adopting either of the above modes of 
storing or reshipping the cargo, but they claimed 
from the defendants 152/. 15s. !</., the estimated 
cost of forwarding the cargo to Liverpool, if it had 
been sent by sea instead of by rail. The sums 
mentioned above have been fixed approximately 
only from the materials before the arbitrator, by 
whom this case was settled. 

The defendants hare paid into court sufficient 
to cover all claims of the plaintiffs under the said 
policy, except in respect of the dealings with the 
cargo after ft was landed at Pwllheli. 


The court is to be at liberty to draw all such 
inferences of fact as a jury irould be justified in 
drawing. 

The question for the opinion of the court is 
whether the defendants are liable, under the said 
policy, to pay to the plaintiffs the said sum of 
152/. 15s. la, or any and what portion thereof? 

If the court be of opinion that the defendants 
are liable to pay to the plaintiffs as aforesaid the 
whole or any portion of the said sum of 152/. 15s. 1</., 
then judgment shall be entered for the plaintiffs for 
such sum as the court may find the plaintiffs en- 
titled to recover, together with costs of suit. 

If the court shall be of opinion that the plaintiffs 
are not entitled to recover from the defendants any 
portion of the said sum of 152/. 15s. Id., then 
judgment shall be entered for the defendants, with 
costs of defence. 

The plaintiffs’ points of argument were: First, 
that the plaintiffs are entitled to recover the sum of 
152/. 15s. Id., being the smallest sum for which the 
goods would have been*f or warded to Liverpool in a 
reasonable manner under all the circumstances of 
the case ; secondly, that the ship was not bound, 
after being repaired, to return and take on board 
the cargo in an open roadstead ; thirdly, that a pru- 
dent uninsured owner would not have made his ship 
return to take on board the cargo in the St. Tids- 
wcll’s Roads, under the circumstances mentioned ; 
fourthly, that the plaintiffs are at any rate entitl^ 
to what it would have cost to reship the cargo, if 
the vessel had returned to take on board the cargo 
after being repaired. 

The defendants’ points were : First, that as the ship 
might have been repaired, and the goods have been 
reshipped and conveyed in the ship to their destina- 
tion, the freight insured w’as not lost by the perils 
insured against ; secondly, that the expenses of for- 
warding the goods from the place of disaster to their 
destination was not a charge upon the freight, as 
they were incurred for the benefit of the goods 
only. Thirdly, that in case of such a disaster the 
underwriters on freight are liable only for general 
average falling upon the freight, and for the par- 
ticular charges falling upon the freight, incurred 
either in reshipping the goods for conveyance to 
their destination when the ship can be repaired for 
that purpose, or in forwarding the goods by other 
means to their destination for the purpose of earn- 
ing the freight, when the ship cannot bo repaired 
for that purpose ; fourthly, that as the ship could 
have been repaired so as to have taken the goods to 
their destination, the losses arising from the delays, 
risks, and expenses occasioned by repairing the ship 
and reshipping the cargo do not constitute an 
average on the freight. 

Cohen argued for the plaintiffs. It is admitted 
that if goods are severed from a ship by perils of 
the sea, the expenses of reshipping may be charged 
to underwriters on freight cither on the suing and 
labouring clause, or on a total loss ; and it was held 
in Kidston v. Tits Empire Marine Insurance Company^ 
L. Rep. 1, C. P. 857; 16 L. T. Rep. 119, that if 
goods are forwarded by a substituted ship, the 
charges of forwarding may be recovered, under this 
clause, against the underwriters on freight. The 
rule is that the expenses of discharging are charges 
on general average ; the expenses of warehousing 
are charges on cargo ; and the expenses of reshipping 
are charges on freight ; the case finds that 70/. 
would have been the cost of reshipping, and it fol- 
lows that if that expense had been actually incurred, 
it would have been clearly recoverable against the 
insurers of freight: (Le Cheminant v. Pearsont 4 
Taunt. 867.) It may be that the owners have spent 
more than they ought to have, but this is a contract 
of indemnity, and it does not follow that they 
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cannot recover anything from the insurers on that 
account: (Con/ v. Thames IromoorJcs and iShipbuilding 
Company (Limited), L. Rep. 3 Q. B. 181 ; 17 L. T. 
Rep. N. S. 405.) It is said in Phillips on Insur- 
ance, sect. 1451, that in the case of unavoidable 
delay, if a master does not retain the cargo there 
is no average loss on freight; but Parsons says, 
vol. ii. p. 155, “ It is the duty of the master to 
transship goods, or send them on even by land 
carriage, if he can with reasonable endeavours.” 

Sir (7. Jlonyman, Q. C. (with Waikin Williams) 
for the defendant. — ^These passages from American 
authors refer only to the expenses of necessary 
transport to a place of reshipment: (Phillips, vol. ii., 
s. 1442.) These expenses claimed by the plaintiffs 
have never been incurred ; and, if they can be said 
to have been incurred, they were charges for the 
benefit of the owner of the goods and not for the 
purpose of earning the freight. The only conse- 
quence, if the goods had not been sent on by land, 
would have been some delay in receiving the 
freight ; and that is not a charge upon the insurer 
of freight: 

Mordy v. Jones, 4 B. & C. 394 ; 

Philpott V. Swann, 11 C. B., N". S., 270. 

In order to recover under the suing and labouring 
clause the charges must have been incurred in order 
to avert a loss which would otherwise have fallen 
upon the underwriter : 

Great Indian Poninsxdar Railway Company v. 

Saxinders, 2 B. & S. 266 ; 

Booth V. Qair, 15 C. B., N. S., 291 ; 

Everth v. Smith, 2 M. & S. 278. 

The plaintiffs cannot recover 70/. for reshipping, 
because it has never l)een spent ; and they cannot 
recover any of their claim, because the charges were 
not incurred in averting a loss which would other- 
wise have fallen on the underwriters, i.e., a loss by 
perils of the sea. 

Cohen in reply. 

Bovill, C. J. — In deciding this case the court is 
first called upon to draw inferences of fact. It 
appears that the vessel was stranded on the 18th 
Jan., and on the 3rd Feb. she was finally got off. 
Judging from the statements in tlie case, 1 come to 
the conclusion that she was in such a position and 
under such circumstances that she could have been 
got off and repaired, and could have carried on her 
cargo within reasonable time. I conclude, also, that 
it was necessary and proper that the cargo should 
be discharged for that purpose, and I conclude that 
she could have gone to St. Tidsweirs Roads, and 
have been repaired. I conclude, also, that the cargo 
might after some delay have been reshipped, and 
that the vessel might have gone on to Liverpool and 
earned the freight. And I conclude that the freight 
might also have been earned at a cost of 70/. by 
carrying the cargo Jn lighters to St. Tidsweirs 
Roads, and I also conclude that would have been a 
reasonable and proper mode of so earning it. It 
seems to me that upon these conclusions the plain- 
tiff is entitled to recover from the underwriters on 
freight this sum of 70/. The course adopted was 
that of sending on the cargo by railway at the cost 
of about 2124; this was done by the agent of the 
shipowners, the plaintiffs, and 1 conclude that they 
paid the railway company on behalf of the shipowners 
the cost of the carriage. The shipowners did receive 
the balance of the freight amounting to 5564, and 1 
ooqsider the freight, therefore, to have been earned 
the shipowners, and to have been obtained by 
m only through the course they adopted, and to 
have been received under the contract of freight. 
That freight was eamed,, and the loss fff freight was 
saved by reason orcBtraordinaiy expenditure which 


was incurred for the purpose of saving the freight, 
and for that only. I had some hesitation what in- 
ferences to draw from the loose and unsatisfactoiy 
statements in the case, but, after consideration, I 
draw these as I have stated. If the facts are so, 
and upon these assumptions, an expense was neces- 
sary for the purpose of earning the freight ; and the 
whole of the excuse actually incurred was not pro- 
perly incurred. Upon these facts, and the conclu- 
sions I have drawn, I think 704 is the proper mea- 
sure of responsibility on the part of the under- 
writers on freight. True the plaintiffs have paid a 
larger sum, but that was more than the saving of the 
freight reasonably and proi)erly required. 

Keatino, J. — I am of the same opinion. From 
the facts contained in the case, I deduce the infe- 
rences which have been stated by my Lord, and 
upon those inferences I think the plaintiffs should in 
this action recover 70/. No doubt the freight was 
earned and paid in consequence of an extraordinary 
expenditure. Now, suppose the goods had been trans- 
shipped to lighten in the ordinary course, or reshipped 
in cither manner suggested in the case; then no 
doubt the expense would properly fall on the under- 
writers for freight. There is certainly no case to be 
found which is an authority for saying that money 
which has not been actually spent for a particular 
purpose could be recovered under the suing and 
labouring clause in a policy on freight, but it seems 
to me to be immaterial here that this exact sum 
was not paid, because a larpr sum was incurred by 
the course adopted, and paid by the plaintiffs. 70/. 
should measure the amount of charge which might 
be reasonably and fairly made against titese insurers, 
and I think their liability should bo confined to 
that, for Mr. Cohen has not succeeded in justify- 
ing the expenditure of the larger sum; although 
the cost of the 2 12/. was perhaps reasonably incurred 
with respect to one view of the facts, namely, that 
of the owners of cargo, yet it was not so with 
respect to tlie underwriters on freight. It seems to 
me that the plaintiffs are entitled to a verdict for 704 

Smith, .T. — I am of the same opinion. From the 
facts I infer that, the ship having been stranded on 
the Welsh coast, the most reasonable course neces- 
sary to be adopted in order to save the freight 
would have been to land the oil and store it, 
whilst the ship went some distance for repairs ; 
she ought to have been so repaired, and after she 
had returned to within a reasonable distance, the 
cargo should have been reshipped. The expense 
would then have been 704, to which sum the 
plaintiff would have been entitled from the under- 
writers on freight. I think now, although a 
different course was adopted, that the plaintiffs 
are entitled to that sum under the suing and labour- 
ing clause of the policy, but not to any more. It 
was argued for the plaintiffs that it was reasonable, 
under the circumstances, to send on the cargo at 
once ; but it seems to me that in order to earn the 
freight there would have been no unreasonable 
delay in repairing the ship and returning to reship 
the goods. Where the goods might be reshipped in 
the same vessel I do not think the underwriter 
on freight ought to be charged with any extra ^st 
for transshipment or carriage by land, and I think . 
the court cannot enter into consideration of the 
liability for any sum beyond what would b® 
expenses of reshipment. On the facts here, I think 
the expenses of transshipment and carriage by rail- 
way cannot be recovered, but 704 for reshipment 
was an extraordinaiy expanse which the shiMwnw 
ITM bound to incur in order to enm tho freighti ftnd 
therefore it comes within the principle laid down 
in the case of Kidston v. The Empire Marine Insure 
once Coff^ny. No doubt we are giving the plaintiff 



446-Voi. XXII.. v.B.---IiEPORTS, THE LAW TIMES. 


[Maj 28, 1870. 


Ex.] The Lords Baxufrs. &o., or Boxkey Marsh v. Thb Corporation op Trinity House, f [Ex. 


a sum of 70/., 'which he did not speciflcalljr expend, 
but it was necessary in order to earn the freight to 
carry the cargo to Liverpool; and although he 
might have done so by treshipment, it can make 
no difference to the defendant’s liability that he 
preferred to send it by railway instead. Why can 
it be necessary to repair and reload the ship in 
order to preserve the owner’s right ? The least ex* 
pense would have been this 70/., and the fact of the 
owner having sent the cargo on by a better and 
more expensive mode does not disentitle him to 
that sum. 

Brett, J. — I without doubt draw the inference 
that the plaintiff paid these expenses for the pur- 
pose of obtaining the freight insured by the defen- 
dants. If it had only been for the advantage of the 
owner of the goods, or for the market, he would not 
have taken upon himself the extra expense which 
he incurred, or, at all events, if it had been so, it 
would have been stated in the case. I think Mr. 
Cohen failed to make out that the distances and 
difficulties were so great as to justify the shipowner 
in^ sending on the goods by railway, and I think he 
might reasonably hare adopted the less expensive 
plan of reshipment ; for this less expense the dc- 
lendants ought to be liable. The plaintiffs might 
have repaired the vessel, and reshipped the cargo 
for 70/., and by the payment of that sum the loss of 
freight would have been saved. The; went to a 
greater expense, but averted the loss of freight. I 
think the plaintiffs having been put to actual ex- 
penditure, the contract of indemnity contained in 
the policy requires that the underwriters should 
repay the amount of the least onerous mode which 
the plaintiffs might have adopted to avert the loss of 
freight. 

Judgment for plaintiffs for 70/. 

Attorneys for plaintiffs, Field and Co., for Bate- 
man and Co., Liverpool. 

Attorneys for defendants, Thomas and Ilollnms. 


COnitT OF EXCHEaUEB. 

Reported by H. Leiou and E. Lohlet, Eeqrs., Barruters'at-Law. 

Jan. 19 and May 11. 

The Lords Bailiffs and Jurats of Romney 
Marsh v. The Corporation of the Trinity 
House. 

Negligence — Proximate cause of damage — Wreck-— - 
Damage caused hy — Duty of owner. 

A vessel belonging to the defendants, through the 
negligence of the captain and crew, grounded on a 
shoal. From the state of the weather and tide at the 
time the necessary consequence of her so grounding was 
that she was driven towards the shore and ultimatdy 
struck against the plaintiffs' sea roall, doing it 
damage. Mad the weather Seen moderate and the tide 
differe/At the vessel, notwithstanding her striking the 
ground, might have been prevented from being driven 
against the wall: 

JJeld (jiuhitante Martin, B.\ that the negligence of the 
captain and crew was the proximate cause of the 
vessePt being driven against the wall, and the plaintiffs 
were Vierefore entitled to recover from the defendants 
as owners of the vessd, the damages so occasioned. 

The defendamid vessel having been driven against the 
platntiffd waU as above d/ucribed, coniinuM to bump 
againsi the waU for eome time, thus doing furtfm 
damage than that oceg^wned bg her first striking. 
The only wag of preventing dtis damage would have 
been hg immediate^ breaking hoTiUp, Jf that step had 
been token a ouanttig of vabtabls property vltimatelg 
saved from tM veee^ mndd hoot been, kst, Tnt I 


time that elapsed before she was broken up and her 
fist striking toas not longer than was reasonably 
sufficient for the removal of the property so §aved : 

Held, that had the vessel in the fist instance been driven 
by unavoidable accident against the wall, this further 
aamage would not have been recoverable, because no 
duty was cast upon the owner of immediately breaking 
up the vessel to prevent her doing further damage, but 
only of using reasonable skill and diligence to prevent 
such further damage. 

This was a case stated by order of Nisi Prius. 
The first count of the declaration stated that the 
defendants were possessed of a ship, and navigating 
the same upon the seas by their mariners and 
servants in that behalf, and they so carelessly, 
negligently, and unskilfully navigated and directed 
the same, that the same became and was wrecked, 
and ran foul of, and was driven and forced, and 
came upon, and continued for a long time against, a 
certain sea wall of tbq plaintiffs by the side of and 
facing the sea, whereby the said wall was broken, 
damaged, and injured, and the plaintiffs thereby 
incurred expense in restoring and repairing the 
same, and making good the said damage and injury. 

Second count : that during all the time thereafter 
mentioned, the defendants were possessed and had 
the control and management of a certain ship or 
vessel which, while in their possession, control, and 
management^ and on the seas, had been by the force 
and violence of the winds and waves wrecked and 
forced, and driven and come upon and against, and 
near to, a certain sea wall of the plaintiffs, and did 
and was continuing and likely to continue to do 
great damage and injury to the said wall by being 
bumped, struck, knocked, and cast upon and 
against it and otherwise, and they could and ought, 
by reasonable and due and proper care, skill, and dili- 
gence, to have stopped and hindered and prevented 
the said ship or vessel from doing and continuing to 
do the said further damage and injury to the said 
wall as aforesaid, yet the defendants, well knowing 
the premises, did not use reasonable and due and 
proper care, skill, and diligence to stop, hhider, and 
prevent the said ship or vessel from doing and 
continuing to do the said damage and injury 
to the said wall, and 'by reason of the defen- 
dants’ carelessness and neglect in that behalf 
the said ship or vessel continued to do and did 
do great damage and injury to the said wall by 
being bumped, struck, and knocked and cast upon 
and against it, and the plaintiffs thereby were put to 
and incurred expense in restoring and repairing the 
same, and making good the said damage and injury. 

Fleas : 1. Not guilty. 2. To the first count, that 
the defendants were not possessed of the said ship, 
nor were they navigating the same as in the said 
count alleged. 8. To the second count, that they were 
not possessed nor had they the control or manage- 
ment of the said ship, nor was the same, while in 
their possesssion, control, or management, forced 
or driven, nor did the same come upon, against 
or near to the said sea wall, nor could or might 
the defendants by reasonable or due or proper 
care, skil], or diligence have stopped, hindered, or 
prevented the said ship from doing or continuing to 
do the said damage and injury in the said count 
mentioned, or any part thereof. 

The facts of the case w^ as f<filow8 : 

The plaintiffs were the owners of the Dymchurch 
Wall, which is three to four miles in length, and 
was built for the protection of the Bomney Mar^ 
from the inroads of the sea, and is repaired and main- 
tained by and at the expense of the plaintiffs. The 
defendants were the ownmrs of a pilot cotter of 
52 tons, called ^ Qpssn, whkfii, at the time of the 
happening M the events ;after^mrtioned, was in 
charge of acaptain and crew wlio were the servanti 
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of the defendants. On the evening of the 80th 
Nov, 1867, the defendants’ said cutter, the Qt/esa, 
was off th% Kentish coast on her way from the 
Dungeness Itoads to Dover, and then through the 
negligence of the said captain and crew struck the 
ground on a shoal of mud, about three q,uarters of a 
mile out from the Dymchurch Wall. 

At the time when the said cutter so struck the 
ground the weather was very bad ; it was blowing 
hard, and there was a flood tide, and in consequence 
thereof the cai>tnin and crew after she so struck as 
aforesaid, lost all control over her, and she gradually 
drifted towards the shore, and at last was driven 
against the Dymchurch Wall. If the weather had ; 
been moderate, and the state of the tide different, 
the cutter, notwithstanding her stiiking the ground, | 
might have been kept from being driven against | 
the said wall, but in the then state of the | 
weather and tide after the said cutter so struck i 
the ground as aforesaid, the captain and crew , 
could not have prevented her bqing driven against ; 
the said wall. After the cutter struck the ground, i 
and before she was driven against the Dymchurch ^ 
wall, some of the crew escaped in a boat, and one ! 
of them in endeavouring to get into the boat was , 
drowned. The captain and the rest of the crew 
were rescued from the cutter just before she struck , 
upon the wall by means of a rope thrown from the 
shore. It was necessary in order to save their lives, 
for the captain and the crew to leave the cutter 
when they did. During the night of the BOth Nov. 
the cutter remained on the wall a wreck, and with 
no person in possession of her, but on the following 
day, the defendants, by their servants, resumed pos- 
session of the cutter, and immediately applied them- 
selves to saving her sails, rigging, and stores. The 
defendants also immediately secured the cutter by 
anchors to the wall, so as to prevent the cutter 
doing more damage than was inevitable, as long as 
she remained on the wall. On the 4th Dec. 1807, 
the cutter was surveyed by the defendants’ sur- 
veyor, and it was found impossible to repair her, 
and she was ordered to bo sold, and accordingly she 
was sold by public auction on the Otlx Dec., and by 
the 13th Dec. she was broken up. No claim was 
made in the action for damage which occurred 
after the 9th Dec. Considerable damage was done 
to the Dymchurch wall by the cutter being driven 
against the wall, and further damage was done to 
the wall by the cutter bumping against- it every tide 
until she was sold. 

After the cutter was driven against the wall there 
was no possible means of getting her off, or prevent- 
ing the further damage being done to the wall every 
tide, except by breaking her up. The cutter might 
have been broken up by defendants’ servants by the 
5th Dec., and if she had been so broken up the 
damage done to the wall between the 5th and 
9th would not have occurred (and such damage 
though slight was appreciable) ; but if tho cutter 
had been broken up by the 5th a considerable 
amount of property saved- from the cutter would 
have been lost ; and the servants of the defendants 
acted prudently in the interest of the defendants in 
taking the steps they did, which led to the cutter 
being sold on the 9th and broken up on the 13th, 
and not before, as the time which elapsed between 
the time of the cutter striking tho said wall and the 
said 9th Dec. was not longer than was reasonably 
necessary for the removal from the cutter of the 
property so saved. The question foi^ the court was 
ivhether the defendants were liable for all or any 
part' of .the damage done to the Dymchurch wall, as 
above stated. 

Honynian^ Q. C., with him Bmxwi, for the plaintiffs. 
'—The question as to first count will be whether 
the damage was the nafinral and proximate leshlt of 


the negligence of the defendants’ servants in letting 
the cutter get on shore. I submit that it was. With 
respect to the second count, the principle of law is 
this:— If, by unavoidable accident, a vessel is 
wrecked, and the owner chooses to abandon it alto- 
gether, he is no longer responsible for any damage 
that may arise; but, if he chooses to resume 
possession, or retain his property in it, he has no 
right to leave it in a position where it is damaging 
to his neighbour’s property. lie cited 

Tamer v. JValker, L. Rop. 1 Q. B. 641 ; 14 L. T. 
Rep. N. S. 660 ; L. Rop. 2 Q. B. 301 ; 16 L. T. 
Rep. N. S.231; 

Mattheios v. The Discount Corporation, L. Rep. 
4 C. P. 228 • 

White V. Crisp, 10 Ex. 312 ; 

Brown v. Mallelt, 5 0. B. 599 ; 

Vivien v. The Mersey Dock Company, L. Rep. 5 
C. P. 19 ; 21 L. T. Rep. N. S. 362 ; 

Philpoit v. Swann, 11 C. B., N. S., 270. 

Pollock, Q. C., with him Dixon, for the defendants. 
Upon the second count it is clear that there is no 
cause of action. It cannot be that I am bound to 
destroy my property at once because it is doing 
damage to another, having been brought into that 
situation by the violence of tho winds and waves, 
without negligence on my part. If a stranger lets 
my horse loose, and he gets on my neighbour’s 
ground and is doing damage, can I bo bound to 
shoot him, if that is the only way of immediately 
preventing him from doing further mischief ? Then, 
with regard to the first count, the damage is too 
remote. Can the ship being dashed against the 
wall be said to be the natural and proximate result 
of the captain’s negligence ? Jn jure non remota 
causa sed proximo spectntur. Here the proximate cause 
was the violence of the winds and waves. He cited 

King v. iroffs, 2 Esp. 674 ; 

Brown v. Mallett, 5 C. B. 599 ; 

White V. Crisp, 10 Ex. ; 

Puffondorf, Lib. 2, c. 6, s. 8 ; 

Scott V. Shepherd, 1 Siu. L. C. 417 ; 

Livie V. Jansen, 12 East, 648, 653 ; 

lonidcs V. The Universal Marine Insurance Coi-C 
pany, 14 C. B., N. S., 259, 286. 

Hangman, in reply, cited 

Dent V. Smith, L. Rep. 4 Q. B. 414; 20 L. T. Rep. 
N. S. 868 ; 

Lee V. Riley, 18 C. B., N. S., 722 ; 12 L. T. Rep. 
N. S. 388 ; 

Ficttrs V. Wilcox, 2 Sm. L. C. 409. 

Kelly, C.B — As to the second count, we are all 
of opinion that the plaintiff is not entitled to judg- 
ment. The count alleges that the vessel continued 
in the control and under tho management of the 
defendants after she was wrecked and driven 
against the sea wall, and that the defendants might, 
by due skill and care, have prevented her from con- 
tinuing to bo struck against the wall, but that they 
did not use due skill and care to do so. Wo do not 
think that, under the circumstances, tho plaintiffs 
can contend that there was any negligence in not 
immediately breaking up the ship. If there had 
been any want of due care, such, for example, as 
not getting her off and away from the wall, if that 
had been possible, and so preventing continuance of 
damage, it would have been a different thing. But- 
under the circumstances, it would seem the only 
means would have been by immediately destroying 
her. Tliere was valuable property on board, which 
could not be saved otherwise than by taking it out 
of the ship. The case resolves itself, therefore, into 
question whether the defendants were bound then 
and thwe to destroy the vessel and sacrifice the pro- 
petty? It must be assumed, for the purpose of 
this count, that, without blame to anvbodv or by 
but forco oi th6 winas anu 
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waves, and by unavoidable accident, the ship was 
placed in this position. That being so, there was 
no duty that I can see but to exercise reasonable 
care and skill in removing the vessel. As to the 
first count, the case is one of some nicety, and the 
court will take time to consider. 

Cur. ado, vult. 

May 11. — ^The judgment of the court (Kelly, C.B., 
Martin and Pigott, BB.) was delivered by Kelly, C.B. 
—•The question in this case is whether the injury to 
the plaintiffs’ wall was so caused by the negligence 
of the defendants as to make the defendants liable 
within the rule of law applicable to such cases. 
The defendants’ vessel, by the negligence of the 
captain and crew, grounded upon a shoal or sand 
bank within three>quarters of a mile of the wall of 
the plaintiffs, the immediate effect of which was 
that the vessel became unmanageable, and beyond 
the control of the crew ; and as at the time a high 
wind was blowing, and the tide flowing towards the 
shore, the vessel was driven and carried with great 
violence against the wall, and so effected the injury 
in question. The rule of law is that the negligence 
to render the defendants liable must be the causa 
causans, or the proximate cause of the injury, and 
not merely a sine qua non. I think that it was so in 
the present case. The immediate effect of the 
negligence was to put the vessel into such a con- 
dition that it must necessarily and 'nevitably be 
impelled in whatever direction the wind and tide 
were giving at that moment to the sea, and 
this was directly upon the plaintiffs’ wall. The 
case therefore appears to me to be the same 
as if the ship had been lying at anchor with 
the tide flowing rapidly towards a rock, and 
the defendants had by some negligence broken 
the chain and set free the ship, in consequence of 
which it had at once and immediately been carried 
by the tide M'ith great force and violence against 
tlie rock, and had become a wreck. Would not the 
wreck of the ship have been caused by the negli- 
gence which broke the cliain? 1 think that it 
would, and that such a case and the case before the 
court are the same ; that the negligence of the 
crew, the servants of the defendants, was thus the 
immediate cause of the ship being driven against 
the wall of the plaintiffs, and that the plaintiffs 
are therefore entitled to recover. My brother Pigott 
concurs in this judgment, and my brother Martin, 
though entertaining some doubt upon the case, 
does not dissent. 

Judgment for plaintiffs. 

Attorneys for plaintiffs, Austen De Gex and Co. 


Jan. 2S and May 11. 

Vines and Wife v. The London, Brighton, 
AND South-Coast Railway Company. 

Writ o f inquiry — Taxation of costs — Good jury. 

The defendants in an action let judgment go by dejault^ 
and the damages were assessed under a writ off 
inquiry. The master upon taxation allowed the 
plaintiff twelve guineas for the costs oj a good jury : 

MehU following Vickery v. The Brighton Railway 
Company {sup. 270), that the master was correct. 

In this case the action was to recover against the 
defendants in respect of injuries sustained by plain- 
tiffs while travelling on defendants* railway. The 
defendants suffered judgment by default, and a wHt 
of inquiry to assess the damages was executed 
before the Secondary of London and a good jury. 
Upon taxation of costs the master allowed the plain- 
tiff a guinea e.ach for the good jury. A rule had 
.been obtained to review the taxation with respect to 


the allowance of the good jury and the amount paid 
to them. 

..s 

Channell showed cause. 

Lopest Q. C., and Joyce, supported the rule. 

The arguments employed and authorities cited 
were almost identical with those in the case of 
Vickery v. The London, Brighton, and South’ Coast 
Railway Company {sup. 270). 

Cur. ado. vult. 

May Wth. — The judgment of the court (Kelly, 
C. B., Martin, B., and Pigott, B.) was delivered as 
follows : — In this case a rule has been obtained to re- 
view the taxation of costs on the ground that the 
master has allowed fees to two counsel and also the 
imyment of twelve guineas for a good jury upon the 
trial under the writ of inquiry after judgment by de- 
fault. The objection to the costs of two counsel was 
abandoned during j.he argument, and we are of 
opinion that the rule must be discharged, and the tax- 
ation of costs by the master sustained with respect to 
the twelve guineas allowed for a good jury. We find 
that for forty-five years past it has been the prac- 
tice to allow the payment in question wherever a 
good jury has been summoned under a judge’s 
order before the Secondary in the City of London. 
The practice has been somewhat different in 
Middlesex, where half a guinea only has been paid 
when the jurymen constituting the good jury were 
selected only from the batter classes of tradesmen ; 
but a guinea has been paid when the jurymen were 
chosen from the lists of special jurors. Looking to 
the reasonableness as well as the antiquity of the 
former practice, and thinking it not inconsistent in 
principle with that which has prevailed in Middle- 
sex, we think it ought to be followed and upheld as 
well in Middlesex as in London. My brother 
Martin, indeed, is disposed to doubt whether we 
have any power to sanction or allow this payment, 
which he thinks is in effect to levy a tax upon a 
class of the people, except under authority of Par- 
liament, or by virtue of immemorial usage ; but, 
after fully considering the cases which have been 
decided upon this subject, and the elaborate and 
unanimous judgment of the Court of Common 
Pleas’in the case of Vickery v. 2 he London, Brighton, 
and ^uth Coast Railway Company, L. Rep. 5 C. P. 
1G5, we feel bound to adopt and to follow that deci- 
sion, and to hold that the taxation of costs by the 
master was correct. We are therefore of opinion 
that this rule must be discharged. 

Rule discharged. 

Attorneys for plaintiff, Houghton and Wraqg. 
Attorneys for defendants, Baxter, Rose, Norton, 
and Co. 

EXOHEaXXEB CHAMBER. 

Beported by M. W. McKki:.lar, Esep. Banistor-at-Liiw. 

Monday, May IG. 

ERROR FROM THE COMMON PLEAS. 

(Before Cookburn, C.J., Kelly, C.B., Channell, 
B., Blackburn, Mellor, and Lush, j J., and 
Oleasdy, B.) 

Bridges r. Garrett. 

Principal and cfyent— Copyhold fine — Crossed cheque-^' 

Payment. 

The steward of plaintiff's manor, in which defendant 
had purchased copyhold land, appointed defendant's 
attorney as deputy steward to take defendant's admis- 
sion : the attorney took the admission, but did not re* 
ceive at the time the fine which was necessary to com-. 
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plete the enrolment; afterwards the defendant paid 
his attorney a chequ^ crossed at the request o; the 
laller^fpr an amount including steward's and attorney's 
fe/es besides the fine. This meque was duly honoured 
bu the defendant^ but the attorney's account being over- 
arawHy the amount was stopped by his bankers : 

JBeldy in an action for the fine (reversing the judgment 
of the majority of the d. P.j, that there was some 
evidence under the circumstances to justify a jury in 
finding this was payment to the lord. 

This was an appeal from the decision of the 
majority of the Court of Common Pleas (Bovill, 
C. J ., and M. Smith, J.), by which a rule to set aside 
a verdict for the defendant, and to enter a verdict 
of 78Z. 15s. for the plaintiff, was made absolute. 
Byles, J.,. before whom the case was tried, dis* 
sen ted from the judgment of the rest of the court. 
In the appeal case, leave was reserved to the court 
to draw inferences of fact. 

The facts and correspondence ai:e fully stated in 
the report of the case before the Common Pleas, 
21 L. T. Rep. 141 ; L. Rep. 4 C. P. 580. 

Denman, Q.C. (with him Cohen), argued for the 
defendant, the appellant. The court below differed 
only on the sufficiency of the form of the payment 
by the defendant under the circumstances. The 
majority held that this payment, which was by 
means of a crossed cheque for an amount including 
other sums due to Craig, the defendant’s attorney, 
who also was acting as deputy steward to the plain- 
tiff, the lord of the manor, did not discharge the 
defendant’s debt to the plaintiff, and that there was 
no evidence of any authority from the lord to Craig 
to accept payment in this form. The two judges 
in effect decided that payment by this cheque was 
not payment in cash. [Cockbijrn, C.J. — A cheque 
is not always cash, at all events when it is dis- 
honoured; but in this case it was met by the 
drawer. The question seems rather to be whether 
Craig was not functus officio when he received the 
cheque.] Upon that point the judgment below is 
silent, and the letters of the 8th Juno and 10th July 
are evidence that the authority had been continued 
by Mills. [Kelly, C.B. — Are we at liberty to 
draw inferences of fact, so as practically to recon- 
sider the verdict ?] It was only intended that the 
court should draw inferences consistent with the 
verdict ; the jury found everything in the defendant’s 
favour. 

Catterall v. Hindle, L. Rop. 2 C. P. 308 ; 

Williams v. Evar*s, L. Rap. 1 C. P. 352. 

Garth, Q. C. (with him J. Dighy), for the plaintiff. 
First. Craig was appointed only to take the ad- 
mission, a mere ministerial act, and he could not 
have been deputed by Mills to accept the fine, which 
would have been a trust : 

Parker v. Kelt, 1 Ld. Raym. 658 ; 

Gilbert on Tenures, 414, 5th edit. 

Perkins’ Profitable Book ; 

Shop. Touch. 239. 

Secondly. Assuming it possible, and that Craig had 
authority to receive the fine upon admission, there 
is no evidence that such authority was continued 
until the actual payment by defendant : 

Viney v. Chaplin, 27 L. J. 434, Ch. ; 

Lord St. Leonard’s Handy Book, 42. 

Lastly. This payment could not discharge the 
defendant’s debt. If a man appoint another as agent 
to receive money, the agent must take it in what he 
can pay over to the principal ; here the crossed 
cheque was for an amount including steward’s fees 
and attorney’s fees, besides the fine due to the 
plaintiff : 

Vandeleur v. Blagrave, 17 L. J. 45, Ch.; 

Story on Agency, ss. 98 and 181 ; ' 

Sykes v. Gues, 5 M. A W. 645 ; 

Barker v. (Shreenwood, 2 Y. A C. Ex. 419* 


. Garbbtt. [Ex. Gh. 

Dmman was not heard in reply. 

CocKBUBN, C.J. — I thiok there was evidence in 
this case upon which the jury might find a verdict 
for the defendant. There are three questions, and 
perhaps four, which we have to consider. First, 
whether Craig, who was appointed deputy steward 
for that particular occasion in order to take the 
admission, was also authorised to receive payment 
of the fine which the defendant was bound. to pay 
before his admission could be perfected. There 
seems to be no doubt that Mills, as steward, was 
entitled to receive the fine, and I think that in 
appointing Craig as his deputy, he gave him autho- 
rity to do everything incidental to that office. Then, 
was this appointment intended to continue until the 
work was completed, or until its revocation ? This 
is a question of fact, to be determined from all the 
circumstances, and there was certainly some evi- 
dence that it was so intended to continue. A 
question then arises whether the money was paid to 
Craig in the character of deputy steward, or to him 
as the defendant’s solicitor, to be paid over to the 
plaintiff. There is evidence to be found from the 
facts and correspondence that Craig received the 
money in his former capacity. The last question is 
whether the form of payment, a crossed cheque foe 
an amount including two other sums for the 
steward’s and the attorney’s fees, was such as to 
render the payment invalid, so far as the defendant’s 
liability to the plaintiff is concerned. I do not 
think that it was. I agree that payment to an agent 
by a bill would not discharge a debtor, but if a debt 
be paid by a cheque, the payment is as good as if it 
were made in money ; and it is not injured by the 
cheque being crossed. It was here paid into Craig's 
bank, and the bankers did not appropriate it, but 
they paid over the cash to Craig’s account. The 
cheque, in fact, was cash, and the payment as it was 
made was just the same as if the defendant had 
handed over the 78/. 15s. to Craig, and he had placed 
it in the bank to his own account, and forwarded 
his cheque for the amount to Mills. If Craig was 
entitled to receive the money, I think this payment 
was a sufficient discharge of the defendant’s debt. 
All the others are questions of fact, and although I 
should not have been surprised if the decision had 
been the other way, I cannot say that there was no 
evidence to go to tho jury upon the facts as they 
found them. Whatever was the proper veidict, the 
only question for us is whether the jury had any 
reason to find as they did. We ought, therefore, to 
reverse the decision of the court below. 

Blackbubk, j. — I agree that there was ample 
evidence to justify this matter being left to a jury; 
and I should have thought that if the payment had 
been made to Craig by the defendant at the time of 
the admission the verdict would have been right ; 
but I doubt whether as the payment took place so 
long afterwards the verdict can be said to have been 
in accordance with the weight of the evidence. At 
all events, the jury might reasonably have found 
the other way ; but as the leave is reserved and the 
case is stated, the verdict must stand, unless we catl 
say it is distinctly a wrong verdict. The majority 
of the court below thought that the payment here 
was insufficient, because it was made by crossed 
cheque ; but I think they did not notice the 
distinction which exists between the payment to an 
agent and that to a mere clerk or servant, tho 
difference, in fact, between trusting in the honesty 
or in the solvency of the person who receives tho 
money. When a creditor merely confides in the 
honesty and not the solvency of a person whom ho 
authorises to receive money— as, for instance, when 
a banker sends liis clerk to obtain payment of a 
bill— and that person deputes another to receive the 
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money for him, thea the deputy could have no 
authority to accept as payment anything but the 
very sum of money in cash which he has to pay 
over ; but if a person be authorised to receive pay- 
ment not in order to hand over the sum in specie, 
but only a sum equivalent to that he receives, then 
the case is different — the money would go into his 
general assets, and payment by the debtor would 
take place as soon as he paid the money to the 
agent. The cause of the appointment in this case 
was to make the agent liable, not to make him pay 
over the exact sum in specie. This is, of course, 
putting out of the question a matter of account 
between tlie parties. In the present case it seems 
to me that the payment was ns complete as if the 
defendant had paid the amount directly into Craig's 
account. I agree vrith my brother B^’les, and 1 
think the judgment of the majority of the court 
below should be reversed. 

The rest of the court concurred. 

Judgment reversed. 

Attorneys for the plaintiff, Ward, Mills, and 
Witham. 

Attorneys for the defendant, MoneJeton and 
Monckton. 

NISI FHIUS. 

Keported by Johs Rose, Esq., Barrister-at-i nw. 

COURT OF COMMON PLEAS. 

Saturday, May 14. 

(Before Btlbs, J.) 

Fabtridob V. Price and another. 

Power of judge to amend — Misjoinder of defendants. 

John Price carried on business under the name of John 
Price and Co. His nephew, Arthur John Price, was 
his manager, at a salan/, but was not a partner, nor 
had any interest in the business. The plaintiff in his 
dealings with the firm generally transacted business 
with the nephew, and consequently joined him as co- 
defendant with his uncle in an action for goods sold 
and delivered to the firm. 

The court amended the declaration by striking out the. 
nephew's name on terms. I 

Action for goods sold and delivered. 

John Price and Arthur John Price were joined 
as defendants. 

Lumley Smith for the plaintiff. | 

JL. M. Aspland for the defendant. 

It was proved that John Price carried on business 
under the trade name of John Price and Co., and 
that Arthur John Price, his nephew, had formerlv 
been his manager at a salarj’, but was not in part- 
nership with his uncle, nor had any interest in the 
business. Nevertheless, as the plaintiff when deiding 
with the firm had generally transacted business 
through Arthur John Price, he regarded him as a 
and made him a joint defendant in this 

action. 

On Aspland saying that the misjoinder entitled 
him to a verdict for the defendmits, the learned 
judge expressed his intention of amending the 
decTaratloii by striking out the name of Arthur 
John Price. 

Aspland objected to such amendment, citing 
Wiekens v. 8Uel, 2 0. B., N. S., 4S8. 

3 . — My Impression is that -I Itave no 
discretion in the matter. His Lordship referred 
to the Common Law Prooedtue Act 186, s. 87, 


which is as follows : “ It shall and may be lawful 
for the court or a judge in the case of the joinder 
of too many defendants in any action on contract 
at any time before the trial of such cause, to order 
that the name or names of one or more of such' de- 
fendants be struck out, if it shall appear to such 
court or judge that injustice will not be done by 
such amendment; and the amendment shall be 
made upon such terms ns the court or judge by 
whom such amendment is made shall think proper ; 
and in case it shall appear on the trial of any action 
on contract that there has been a misjoinder of de- 
fendants, such misjoinder may be amended as a 
variance at the trial in like manner as the misjoinder 
of plaintiffs has been hereinbefore directed to bo 
amended, and upon such terms as the court or 
judge, or other presiding officer by whom such 
amendment is made shall think proper.'* 

' Aspland cited Vanderbyl v. McKenna, L. Rep. 3 C. P. 
252 ; and Knowlesv. Lister, 1 7 L. T. Rep. N. S. Cl 8, con- 
tending that the* last-mentioned case was precisely 
in point. There, where a defendant w'ho was not 
liable was Joined with another who was, with a 
view of testing the liability of the former, Bovill, 
C. J. refused to amend by striking out the name of 
the defendant who was not liable without the con- 
sent of the counsel for the defendant who was 
actually liable: 

Bylbs, J. retired to consult Willes, J. upon tl>e 
point, and on returning into court said : We 
are both of opinion that by the Common Law Pro- 
cedure Act it is clear that I ought to amend by 
striking out the name of Arthur John Price ; but 
this I shall do on the terms that the plaintiff shall 
pay all such extra costs as have been caused by the 
misjoinder. Declaration amended accordingly, and 

Verdict for'plaintiff against John Price only. 

Attorneys for the plaintiff, Sawhridge and Co. 
Attorney for the defendant, Fraser, Gray’s-inn. 

COURT OF BANKRUPTCY. 

Reported by A. A. Dohia, Esq:, Baniator-at>Law. 

Tuesday, April 26. 

(Before the Cuiee Judge.) 

Kx parte Hopkins; Re Goodbeiiebb and Gains. 

Petition for liquidation — Adjudication of bankruptcy — 
Transfer of proceedings — Proofs — Reswearinq of. 

Where at the first meeting held under a petition for 
liquidation pursuant to the 125/A section of the B. A. 
1861), the creditors resolved upon a bankruptcy, and a 
petition for adjudication was accordingly presented, 
the affdavits of debt made by the creditors under the 
petition for liquidation need not be reswom for the 
purjioses of proofs under the bankruptcy. 

The proper course is to transfer the proceedings under 
the petition for liquidation to the petition for a^udi- 
cation, whereby all the proceedings wUl be consoliaated. 

Bund moved ex parte on behalf of the petitioning 
creditors that the affidavits of debt and the proxies 
made by the creditors for the purpose of enabling 
them to vote at the first meeting of the creditors 
under a petition for liquidation by arrangement pur- 
suant to the 125th section of the Bankruptcy Act 
1869, and delivered to the chairman at such meeting, 
might be available ns proofs under the bankrup 
and form part of the proceedings thereunder, unc£er 
the following circumstances : — 

On the ]2tti Feb. 1870, the debtor filed hla petitloa 
under the liquidation clauses of the Act At the first 
meeting one hundred and thirty credUora has 
made afiUlavits of their debts, and ene huidred 
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and fifteen had appointed proxies to represent them 
at the meeting. The creditors declined to proceed 
under the petition, and resolved upon a bankruptcy. 
A petition was accordingly presented on the llth 
April 1870, and adjudication made thereunder, and 
it was considered desirable in order to avoid expense 
on account of the large number of creditors that, 
the affidavits and proxies filed under the petition 
for liquidation might be considered as proofs under 
the bankruptcy without being reswom. 


ceedings. And this court doth further order that 
the costs of the said petitioning creditors, and of 
the said G. T. Goodbehere of and incident to this ap- 
plication, be paid out of the estate of the said bank- 
rupts.” 

Solicitors for the petitioning creditor, Matthevoe 
and Matthews. 

Solicitors for the debtor, Linktatera^ Hackwcodf and 
Addison. 


Backwood^ solicitor, appeared for the debtor, and 
referred to the proceedings in a petition for ar- 
rangement under the 2llth section of the Consoli- 
dation Act 1849, which had been adjourned into 
open court, and to which the present case might be 
assimilated. 

The Chief Judge.— It seems very desirable, in 
order to avoid the expenses attcuding the making 
fresh proofs under the bankruptcy that this should 
be done. But 1 think that the trustee under the 
liquidation should be appointed the trustee under 
the bankruptcy. He may then consider the 
proofs that have been made, and which are upon 
the proceedings under the liquidation, and test 
their accuracy. 1 do not see that any inconveni- 
ence can result from thi.i course to any of the par- 
ties interested. I think, therefore, that these proofs 
need not be resworn. The better course will be to 
transfer the proceedings under the petition for 
liquidation to the proceedings under the bank- 
ruptcy. In this way the affidavits of proof under 
the petition for liquidation will be annexed to and 
become part of the proceedings under the bank- 
ruptcy. Of course the trustee will see, as it his 
duty to do, that no proofs are improperly placed 
upon the proceedings. 

The ’following is the form of the order; 
“ Whereas motion was this day made to the court 
by the petitioning creditors in this matter that the 
proofs of debts and proxies delivered to Alfred M. 
Hopkins as the duly appointed chairman at the first 
and second meetings of creditors duly held under a 
petition for liquidation by arrangement or composi- 
tion with creditors filed by the said G. T. Good- 
behero and G. T. Gaine, on the 12th Feb. 1870, 
and duly filed with the resolutions passed at such 
meetings might be considered as proceedings under 
the adjudication of bankruptcy of the said G. F. 
Goodbehere and G. F. Gaine, made the llth April 
1870, and that this court would make such further 
ox other order as the circnrastances of the case 
might require. Now upon reading the proceedings 
imder the said bankruptcy, and also the proceedings 
under the petition for liquidation by arrangement, 
filed by the said G. T. Goodbehere and G. T. Gaine 
on the 12th Feb. last, and it appearing thereby that 
the adjudication of bankruptcy was obtained in 
pursuance of a resolution to that effect passed by 
the creditors at the second general meeting held 
under the said petition, and upon reading the affida- 
vits of A. O. Bayley, this day filed, and upon hear- 
ing Mr. Bund, of counsel for the said petitioning 
creditors, and Mr. Hackwood, solicitor for the 
above named G. T. Goodbehere, this court doth 
order that the proceedings under the petition for 
liquidation 1^ transferred from the office for regis- 
tration of arrangement proceedings to the London 
Court of Bankruptcy, in Basinghall-street. and be 
filed in order of date with the proceedings in bank- 
ruptcy in this matter, and that all affidavits of cr^i- 
tors made and proxies given under the said petition 
lor liquidation, and filed with the proceedings there- 
under, be deemed to be and received as affidavits of 
debt, and proxies made and sdven by ^'several 
creditors respectively under me bankruptcy pto- 


Friday, May 6, 1870. 

Ex parte B. ; Re Sir W. Russell. 

(Before the Chief Judge.) 

Petition for liquidation — AdjournmeM of — Proofs 
May he taken off file — When. 

Where the creditors at thejirst meeting^ under a petition 
for liquidation pursuant to sect. 125 of the Bank^ 
ruptcy Act 1869, only voted an adjournment^ a proof 
vdiicn had been inadvertently admitted^ and in respect 
of which the creditor had voted for the adjournment^ 
may he taken of the file, under circumstances showing 
that the party in whose name the proof was made 
as the principal was only an agent in the matter. 

This was an application to take a proof off the 
file, which had been placed thereon under the 
following circumstances : — Sir W. Bussell had pre- 
sented a petition for liquidation under the 125th 
sect, of the Bankruptcy Act 1869, and the first 
meeting was held on the 7th April. On that day B. 
tendered a proof for 9000/., in respect of certain 
bills of exchange drawn by C. upon and accepted by 
the debtor. The proof was admitted and filed by 
the chairman, and the meeting was then adjourned 
to the 28th, B. voting for the adjournment. B. again 
attended on the 28 th, and proposed to take his proof 
off the file upon the ground that the bills in respect of 
which the proof was made were in his possession as 
agent only for C., in whose favour they were drawn, 
and that consequently his proof was informal, and 
was inadvertently admitted. The chairman, how- 
ever, felt a difficulty in permitting the proof to be 
withdrawn, and the matter was referred to Mr. 
Keene, the registrar, who doubted whether this 
could be done, and wished it to bo mentioned to the 
court for its direction as a guide for the future. 

Van Sandau (solicitor) now applied on behalf of 
B. that the proof might oe taken off the file of pro- 
ceedings upon the ground that it was placed there 
by mistake. Nothing was done at the meeting but 
voting for an adjournment. No injury could result 
to the creditors from the withdrawing of the proof, 
inasmuch as upon a question of adjournment the 
vote of the majority only was taken without refer- 
ence to value. He contended moreover that no 
substantial resolution was passed, and until that 
had been done the proofs ought not to be filed. 
That was clear from the 282nd General Order of 
Jan. 1870. The meeting was not to be regarded as 
complete until the final adjournment had taken 
place, and the first meeting stood further adjourned 
to the 20th May. Until the resolution was com- 
plete, any creditor was by the 273rd General Ordet 
at liberty to withdraw his proof and retire from the 
meeting. 

Linklater (solicitor) appeared for the trustee*. 
The proof was placed upon the file within the three 
days specified in the 282nd rule. If all the circum- 
stances attending the proof had been known ^ the 
time it would not have been admitted. [The 
'JuDQB.— You admit that the proof influenced the 
meeting.] Yes. At the meeting nothing was done 
hot to vote the adjournment. No resolution wai 
passed, [^he CHinr Judge.— In voting an adjourn* 
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ment you only count numbers.] That is so, and 
absent creditors are not bound. But there was an 
absolute majority in number without reckoning this 
creditor. 

The Chief Judge. — You must give me some 
reason why you ask to have the proof taken off the 
file. 

Van Sandau. — The contention is, that until the 
resolution is passed, the proofs should not be placed 
upon the file, and in this case no substantive reso- 
lution was come to. Moreover the proof was made 
by B. in his own name as principal upon bills which 
were in his own possession only as agent for C., in 
whose favour they were drawn and accepted. 

The Chief Judge. — I think that under the cir- 
cumstances the proof may be withdrawn, provided 
it did not influence the majority. 

Proof withdrawn. 

Solicitors for the creditor, T^an Sandau and 
Cwnming. 

Solicitors for the trustees, Linklaters^ Hachwood^ 
and Addison. 

CROWN CASES RESERVED. 

Keported by John Thompson, Esq., Barri6ter>at-Law. 

Saturday, April 30. 

(Before Bovill, C. J., Willes, J., Byles, J.? 

IIannen, j., and Cleasbt, B.) 

Beg. V. Day and Cox. 

Practice — Abandoning counts — Indictment. 

The first count of the indictment charged prisoners under 
the 9 Geo. 4, c. 09, s. 2, with being found on land, at 
mght armed with a gun for the purpose of taking 
game, by A. and D., who had lauful authority to 
apprehend them, and that A. and B., being about to 
apprehend them, the prisoners with a weapon assaulted 
and wounded A. and B. j 

The second count charged an unlawful wounding. 


pose aforesaid, were found by one Joseph Fackhon^ a ser- 
vant of the said X^ederick Smith, and by one Charles 
Osborn, a person assisting the said Joseph Fackham, the 
said Joseph Fackham and the said Charles Osborn having 
lawful authority to seize and apprehend the said George 
Cox and the said Thomas Day. And the jurors further 
present that they the said Joseph Fackham and the said 
Charles Osborn being then about to seize and apprehend 
the said Thomas Day for the offence aforesaid, they the 
said Joseph Fackham and the said Charles Osborn having 
lawful authority so to do, they the said George Cox and 
the said Thomas Day with a knife or some other offensive 
weapon which they the said George Cox and the said 
Thomas Day held in their hands did then unlewfnlly assault, 
wound, or offer violence towards the said Joseph Fackham 
and the said Charles Osborn against the form of the statute 
in such case made and ^provided, and against the peace of 
our Lady the Queen, her crown and dignity. 

Second count, unlawful wounding : 

And the jurors aforesaid, upon their oath aforesaid, do 
further present that one Thomas Day, on the 10th Dec. 
1869, did unlawfully and maliciously wound and inflict 
grievous bodily harm upon one Charles Osborn, with intent 
in so doing thereby then to resist and prevent the lawful 
apprehension of himself the said Thomas Day against the 
peace of our Lady the Queen, her crown and dignity, and 
against the form of the statute in such case umde and 
provided. 

Third count, common assault : 

And the jurors aforesaid, upon their oath aforesaid, do 
further present that the said George Cox and the said 
Thomas Day, on the 10th Deo. 1869, did make an assault in 
and upon one Charles Osborn, and him the said Charles 
Osborn did beat, wound, and illtreat, and other wrongs to 
the said Charles Osborn, then did, to the great damage of 
the said Charles Osborn, against the form of the statute in 
such case made and provided. 

Fourth count, common assault: 

And the jurors aforesaid, upon their oath aforesaid, do 
further present that the said George Cox and the said 
Thomas Day on the 10th Dec. 1869, in and uix>u one Joseph 
Fackham did make an assault, and him the said Joseph 
Fackham did then beat, wound, and illtreat, and other 
wrongs to the said Joseph Fackham, did, to the great 
damage of the said Joseph Fackham, aiminst the form of the 
statute in such case made and prorided. 

The following was the evidence : 

B. II. Hunt, solicitor, knows the property of Mr. 
Smith in Barcombe ; the wood is a part of what he 
purchased. 

Charles Osborn, gamekeeper to Mr. Sclater, of 
Newick-park, which adjoins Mr. Smith’s property, 


The third and fourth counts charged a common assault. 

At the close of the prosecution the counsel for the prose- 
cution abandoned the last three counts, and elected to 
stand on the first count. 

The jury returned a verdict of guilty of night jioaching 
and a common assault. 

Upon a question raised whether the prisoners could be 
convicted of a common assault upon the first count : 

This court held that the prosecuting counsel having with- 
drawn the counts Jor common assault from the jury, 
the question ought not to be entertained. 

Case reserved for the opinion of the Court for the 
Consideration of Crown Cases Beserved by the 
Bight Honourable the Karl of Chichester, chairman. 
^ At the General Quarter Sessions holden at Lewes, 
in and for the eastern division of the County of 
Sussex, on Tuesday, the 4th Jan. 1870, George Day 
and Thomas Cox were tried on the following indict- 
ment. 

First count. 

r ® ^ 2*-The jurors for our 

My the utou tteir oath present that at the time of 

the eomnuttuig of the assault hereinafter mentioned, to 
wit, on 10th Deo. in the year of our Lord 1869, in the night 
time, to wit, about the hour of eleven in the night of the 
eame day, George Cox and Thomas Day were nnkiwfully in 
certain umd, to wit, a certain wood called '* Downs Copse “ 
in the occupation of one Frederick Smith, situate at the 
parish of Barcombe in the county of Sussex, armed with a 

G n, for the purpose of then and by night os aforesaid, uu- 
vfuUy taking and destroyinjg gome, and that they the 
Mid George Cox and the said Thomas Day, then so being in 
^e said land or wood called Downs Come " ae aforesaid, 
py night as aforesaid, armed with the said gnn for the pnr- 


Was out with J. Fackhan and Martin 10th Doc. at night ; 
Martin is in Smith's employ. 1 heard firearms about half- 
past eleven o’clock. I was about a'gijarter mile from Downe 
Copse-wood, Mr. Smith's, where the>repOTt cam ? from. We 
made the best of our way to the place. When in the ride 
we beard some one in the underwood. We stood still, 
then Day came out, I seized him and said, “ Hollo, my man, 
wbat are yon up to here P Something fell on my toes, which 
I believe to have been a gun. Day tried to got away. We 
bad u dreadful struggle for five or ten minutes, aud then I 
felt an open knife in nis hand. I took hold of the blade; I 
then seized him by the right wrist and called to Martin to 
assist, aud told him about the kuife. Cox then cried out 

to Day, "Kill the b Just at that moment I felt my 

hand cut by Day. Martin went back to help Fackham, ana 
then came to me and we tied Day’s bonds. I took a cook 

E beasant quite warm out of Day’s pocket. On the rood we 
ad another struggle. Day had said, " Now, mate, let’ahave 
another try." Folice-ooustable Dive and I went next 
morning to place where I first took hold of Day and found 
gun now produced. 

Cross-examined : 

We heard the men walking in the wood after we had got 
about 300 yards down the ride. It was a very dark night. I 
held bis necktie with my left hand. X produce what 1 had in 
my hand. I struck him with this after he out me with the 
knife. I hit him about the head twice. I was alone. We 
were both down. He first cot his necktie. I believe the 
knife was found shut at the same place as the gun next 
morning. 

Joseph Fackham, assistant gamekeeper to 1^. F* 
Smith : 

On the 10th Deo. was out with Oehom and Martin on 
Mr. Sclater’s land, and about half-paet elevea we heard 
arms in Down Coj^, and went in that direction and found 
Day and Cox. I took bold of Cox and tried to throw him 
down. I stepped into a ditch and fell. Cox bad hold of my 
hair and tried to throw my bead back in the ditch. I called 
Martin, and he came to my help. We struggled for five 
or ten^nuj^. (^bnd a stick in his hemd whiU we were 
Struggling. Cox said ** If you get up, you I’ll kill you.'* 
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I bad another stme^le, aud then I called to Martin again, 
and we then tied his hands. Martin then went to assist 
Oabom. Going along towards my house we had another 
struggle. 

Cross-examined : 


We had been out about half an hour before we heard the 
gun. When Cox said he’d kill me I had my life preserver. 

James Martin, assistant gamekeeper to- Mr. 
Sclater : 


Was out with others. When we had been a few minutes 
in the wood, these two men came up. I assisted Fackham 
and helped to hold Cox down. We were struggling near a 
quarter of an hour, and then Cox was quite still. Osborn 
called out for help, and said my man’s got his knife. I went 
and assisted Osborn, and then went back again to help 
Fackham. 1 heard him say he’d kill Cox. I tied his hands 
and afterwards Day’s. After wo were in the road we had 
anotJier bit of a struggle. 

Edward Dive, P.C. : 

On the 11th Dec. was called to gamekeeper’s house (Mr. 
Smith’s gamekeeper) and received two prisoners. I searched 
both ; found nothing on Day ; on Cox a knife, some shot, 
and gun caps. About eleven same morning I found the 
gun loaded, now produced, four hats, and a cap, and a 
bludgeon. I also found this knjfe shut up just wnere the 
struggle took place. 

After the evidence for the prosecution was closed, 
upon the application of the counsel for the prisoners, 
the last three counts were, with the consent of the 
court, abandoned, and the counsel for the prosecu- 
tion elected to stand on the first count. 

I directed the jury, on application of the counsel 
for the prosecution, that they might find the 
prisoners guilty of a common assault under the first 
count. 

The verdict of the jury was “guilty of night 
poaching and a common assault,'’ and, in answer to 
a question put by me, the jury said “ they were of 
opinion the knife was not used intentionally.” 

Upon this finding, the counsel for the prisoners 
contended that such a verdict amounted to one of 
acquittal, and I and some of my colleagues having 
some doubts whether my direction was right in 
point of law, and whether, upon such finding, the 
prisoners could, under the circumstances, be con- 
victed of a common assault, ask the opinion of the 
Court for Consideration of Crown Cases Reserved 
upon it. ... 

If the Court shaE be of opinion that the prisoners 
might, under- theidbove circumstances, be convicted 
of a commofc-asBgult upon the first count of the in- 
dictment, then septence will be passed upon the 
prisoners ; but if, on the other hand, the Court shall 
be of a contrary opinion, then a verdict of not guilty 
will be entered accordingly. 

The prisoners were liberated on their own recog- 
nisances to appear to receive judgment when called 
upon. 

Chichsstbb, Chairman of Quarter Sessions. 


No counsel appeared to argue for the prisonenk 

WiUcughhy for the prosecution. The first count of 
the indictment was framed upon the 9 Geo. 4, c. 69, 
s. 2, which enacts that where any person shall be 
found upon any land committing any such offence 
as is hereinltefore menttoned, it shall be lawful for 
the owner or occupier of such land, or for any person 
having a right or reputed right of free warren or free 
thereon, or for the lord of the manor or reputed 
manor wherein such land may be situat^ and also 
for any gamekeeper or servant of any of the persons 
herein-mentioned,, or any assisting such 

gamekeeper or servant, to seize and apprehend such 
oilender upon such land, or, in case of pursuit I wtng 
ma de, in any other place to which he may' nave 
escaped therefrom, and to deliver Mm as^ soon aa 
may be into the custody of a peace officer, m order 
to his being couveyea before two iusticee of the 
peace; and in case sudi offender shaM .y yiH t or 
offer any violence with any gun, cross bow, flrearm^ 
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stick, club, or any other offensive weapon whatso- 
ever, towards any person hereby authorised to seize 
and a[^rebend him, he shall, whether it be his first 
second, or any other offence, be guilty of a misde- 
meanor, and, being convicted thereof, shall be 
liable, at the discretion of the court, to be trans- 
ported beyond seas for seven years, or to be 
imprisoned and kept to hard labour in the common 
gaol or house of correction for any term not exceed- 
ing two years ; and in Scotland, whenever any person 
shall so offend, he shall be liable to be punished in 
like manner. Upon the first count the prisoner may 
be convicted of a common assault. It is not mate- 
rial that the assault should be committed with a 
weapon. If a person uses his fists only to commit 
the assault, he may be convicted under the above 
section. The word “ assault” is in the indictment, 
and Reg. v. Taylor^ 11 Cox Crim. Cas. 261 ; L. Rep. 
1 C. C. R. 194, shows that upon an indictment for 
unlawfully and maliciously wounding or inflicting 
grievous bodily harm a verdict for a common 
assault may be returned. In Reg. v. Yeadon^ 9 Cox 
Cr. Cas. 91 ; L. & C. 81, upon an indictment con- 
taining counts for inflicting grievous bodily barm, 
and unlawfully and maliciously cutting and stabbing 
and unlawfully occasioning actual b^ily harm, it 
was held that verdict of guilty of a common assault 
might be returned. [Willes, J. — At the trial the 
count for common assault was abandoned. How, 
then, can the prosecution ask for a conviction now 
for a common assault?] The attention of the court at 
the trial was drawn to the decisions, upon the autho- 
rity of which it is contended that the prisoner may 
be convicted of a common assault on the first count. 
[WiLLBS, J.—~Reg. v. Taylor is tenable on the ground 
that the second count, in that case occasioning actual 
bodily harm, was a good count at common law.] 

Bovill, C. J. — There is much difficulty in dealing 
with this case in consequence of the counsel for the 
prosecution electing at the trial to abandon the 
counts for common assault. After that course had 
been adopted it can scarcely be considered that the 
prisoner had a full opportunity afforded to him of 
presenting his entire defence to the jury. There is 
this further difficulty. The jury have found the 
prisoner guilty of night poaching and a common 
assault, and it would also appear on the record 
that he was acquitted of a common assault. We 
therefore think the conviction ought not to stand. 
It is unnecessary to say whether the prisoner might 
or might not be convicted of a common assult upon 
the first count.- 

WiLLES, J.— The deciston proceeds only on the 
ground of the course adopted at the trial in electing 
to abandon the charge of common assault. As to 
the question whether the prisoner could properly be 
convicted of a common assault upon the first count, 
I think that he could not. The abandoning the 
count for common assault- was calculated to tiirow 
the prisoner off his guard, and prevent him being 
fully heard against it. 

Btles, j.— I also agree that the conviction 
cannot bo sustained on the grounds stated by my 
learned brothers. 

Hasmee,. j.— T he counsel for the prosecution 
having deliberately abandoned the count for comnwn 
assault, I think conviction ougpht not to stand. 

Cleasbt, B. concurred. 

Conviction qvuuhed 
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OOXmT OF APPSAIi IN’ CHANOEBY. 

Beported by T. Bbookbbakk and E. Stswaat Bocan, Esqrs., 
Barristers-at-Law 

Feb. 19 and 26. 

(Before Lord Justice Qiffabd.) 

Be Tub Gembral CoMFAinr for the Promotion of 
Land Credit (Limited) ; 

£x parte The Intbrnationae Land Credit 
Company; 

Ex ).arte Eos and others. 
ini stock company — Registration under Com- 


panies Act 1862 — J^gistered office in England— All them raided in England. 


and to Bubaoribe for, purchase and dispose of, the shares, 
bonds, and seourities of these companies, dco., ko. 

Q>) To reoeire moneys on deposit, account current, or 
otherwise, with or without allowance of interest, and to 
receive on deposit title-deeds and other seourities. 

(c) To enter into treaty, act or unite with, assist, amal* 

g mato, buY up, or absorb, any other company, either 
mlish or foreign, having for its object land or r^ estate, 
(a) To act as nuuDAgers or direct the management of State 
domains, of the property and estates of communes, oorpo* 
rations, foundations, or private persona . . . with power 
of advwctog at a discount all or part of the accruing rente, 
royalties, ’ or incomings. To advance money on, or pur« 
chase any such estates or properties, and to make resales 
thereof in every country where such resale is legally per* 
mitted. 

The liability of the members is limited. 

The nominal capital of the company is 5,000,0001. ster* 
ling, or 125,000,00(tf ., divided into 500,000 shares of 101., or 
i 250t. each. 

This memorandum was signed by seven persons, 
all of whom were apparently foreigners, but one of 


shareholders foreigners — AU business and management 
abroad— Junsdiction to wind*up — Shares transfer- 
able by delivery. 

In order that a company may be one carrying on business 
. within the meaning of the Companies* Act 1862, it 
must at the outset contemplate some description of 
management, and some businas in this country, 
although in substance all its operations may be abroad. 

If a company incorporated under that Act does not carry 
on business here at all. that is a reason why proceed- 
ings may be taken in this country in order to bring it 
to an end. 

And when a company had its whole management, board 
of directors, shareholders, business, property, ami 
assets exclusively abroad, but was registered under the 
Act of 1862, its memorandum of association pro- 
viding that its registered office should be in England, 
and its articles empowering its directors to appoint a 
manager here, it was 

Held (reversing the decision of Malins, V.C.), that the 
company was one within the meaning of the Com- 
panies* Act 1862, and could on the circumstances 
justifying such an order arising, be wound-up by this 
court. 

The memorandum of association of a company intended 
to be registered under the Act of 1862 may be signed 
exclusively by foreigners resident cAroad, but they 
thereby contract to make themselves liable to the laws 
of England, and the (companies* Acts in particular. 
And a petition to wind-up such a company may be 
presented by a foretgner resident abroad. 

The articles (cl. 14) authorised the directors to issue in 
respect of every share, on which one-half of the nominal 
amount had been paid, a scrip certificate to become 
transferable by delivery : 

Held, that whether this provision was ultra vires on the 
Act or not, it would only render the articles void pro 
tanto, and not invalidate them altogether. 

This case came before the court upon two appeal 
petitions against an order of Malins, V.C., dismiss- 

ing petitions which had been presented by creditors 

and shareholders, praying that the General Com* 


Articles of association were registered at the 
same time, and the following were the clauses which 
it is important here to state : 

Clause 0;— Any person having signed the memorandum 
of association or any application for shares in such form as 
the directors may determine, shall he deemed to have 
accepted the number of shares allotted to him in pursu* 
anoe of such memorandum or application, and to have 
adhered to these presents. 

Clause 7. — ^The company may, at the period of the sub* 


scription, receive such amount by way of deposit as they 
think fit, and may idso from time to time make such calls 
upon the members in respect of all moneys unpaid on the 
shares as they may think fit, provided that the holders of 
shares of the first issue shall not be liable to pay more than 
501. per cent, on the nominal amount of their imares before 
the 1st Jan. 1873. The shares are “ nominative up to the 
period of delivery of the scrip certificates mentioned in 
clause 14. 

Clanse 14.— The directors may issub to every holder of any 
share, of whatever amount, on which one-half of the nominal 
amount has been paid, a scrip certificate to bearer in respect 
of such share, certifying that the holderA>f such certificate 
is the owner of the share, and that 50 per cent, of the 
nominal amount of such share bas been paid. 

Clause 16.— The company may commence and carry on 
business when shares to the amount of 2,000,0001. sterling 
have been subscribed for, and the deposits thereon paid. 

Clause 21. — Every share in rei*pect of which a scrip 
certificate in conformity with article 14 has been issued^ 
can be transferred by mere delivery of such certificate. 

Clause 23.— No i>er8on shall be registered as a transferee 
of a nominative share without the sanction of the board of 
directors previously given by resolution, provided that 
the registration of a transfer in the books of the company 
shall be prima/ucia evidence of such sanction having b^n 
given. 

Clanse 24.— Every instrument of transfer of a nomina- 
tive share shall be presented to the company accompxnied 
with the oertificate of the share to be transferred, and 
such evidence as they may require to prove the title to 
the transferee. Upon such a certificate and evidence being 
produced, and the sanction of the board of directors being 
given, the company shall register the transferee as a member, 
and when registered, the instrnment of transfer iba.li be 
deTOsited with and kept by the company. 

Clause 39. — The first ordinary general meeting of the 
company shall be held in the course of the first six months 
of the year 1867, at a time and place on the continent of 
Europe, or at I^ndon, to be appointed by the directors. 
With that exosption the ordinary general meetings ahaii 
be held onoe in every year, at such time and place as may 
he appointed l^the directors. 

Clause 67.— The management of the affairs of the com- 
pany is confided to a director-delegate, with whom is asso- 
datM a committee of management. 


- * 1 . T. • i.— - Varioul other clauses then defined the position. 

Promotion of Laud Credit (Limited), duties, and powers of the director-delegate, who wag 
il^hs M wound-up by the court. to be nominated for seven years, and to have the 

dreumstances were as follows : — whole management of the company under the 

memorandum of association, so far as it is Board of Directors, of which he was to be chairman, 
ned^jMuy testate it, was to the following effect: . - - j 


oompanyis the General Company for 
Credit (Limited). 


Tbs noma of the 

ihemwmotfon Land , 

The registered <^Bce of the company is to be situated in 
Ewland. 

Ihe objects for which the company is established are- 
fa) To procure ihecadtsl for 


and M. Andr^ Langrand Domonceau was appointea 
to the office ; seven directors, all apparently 
foreigners, were appointed likewise for seven years. 
Clause 128 provided that notices of dividends should 
be advertised in the London Gazette as well as in 


Vi' .L,- , “7 any country, newspapers of several principal continental cities ; 

country and at 

5“ V " **!• detormin . , that 

of Sfliaultlire, load credit, mortgages, and guarantees of or duplicate^ copies, and extracts, SO aS to comply 
Sarsal estate, and to iasus the capital of toeh oompanies, with tfie Complies* Act 1362, should be kept at 




June 4, 1870.] 


THE LAW TIMES. REPOJtTS.^Yoh xxn., N.s.— 455 


Chak.J jBe Thb Gbbvral Cohpamt fob xhb Pbomotioh op Land Cbbdit (Limited). [Cfi^. 


the registered office; that in any country where 
the law might so permit the company might 
appear and defend in legal proceedings by its chair- 
man or a special delegate ; the company was 
authorised to refer all differences to arbitration, in 
accordance with the Railway Companies* Arbitra- 
tion Act ; and in the event of a dissolution of the 
company, liquidators should be nominated in con- 
formity with the Companies* Act 1862, oran^ other 
statute then in force. The company*8 registered 
office was in Westminster, and for some years the 
provisions of the Companies’ Act 1862 were strictly 
observed. From the returns made in 1868 it apr 
peared that 3,000,0002. of capital had been subscribed 
and paid up, 1,000,000/. of which (representing 
100,000 shares) were taken by an Edouard Mercier, 
on l^half of the International Land Credit Company, 
Brussels. Almost all the other shares were shares 
to bearer. The company carried on its business for 
awhile, but all its subscribers and other shareholders 
were residing on the Continent ; its whole business 
was abroad; its directors held their meetings at 
Brussels ; its property consisted of shares in foreign 
companies and of lands in foreign countries, and it 
had no assets in England. Two petitions praying 
for its compulsory winding-up were presented — the 
one by the International Land Credit Company, the 
other by a Mona. Bos and others, creditors. It was 
not denied that the company had ceased to carry on 
business for more than a year, and that it was 
wholly unable to pay its debts ; but the petitions 
were resisted, both before the Vice-Chancellor and 
on the appeal, on the ground that the Act of 1862 
had no application to a company which was purely 
and entirely foreign. The learned Vice-Chancellor, 
adopting this view, dismissed both petitions, and 
both petitioners now appealed. 

Frtfy Q. C., and Hill supported the appeal of the 
International Company, and 

Glaasey Q. C., and Waller that of Mons. Bos. 
They contended that under the Companies’ Act this 
court had complete jurisdiction, the company having 
been registered in England and having its regis- 
tered office here. 

Bond Coxe, for creditors, supported the petitions. 

Karslake, Q. 0., and Locock Webb^ for the company, 
consented to the winding-up order. 

Sir RoundeU Palmer ^ Q. ( Cotton^ Q. C., and Keke~ 
toichf for shareholders, resisted the appeals, and 
argued (1) that as the company was altogether 
foreign there was no jurisdiction to make the order, 
but (2) if there was such jurisdiction the order was 
not ex debito juatitice^ but within the discretion of the 
court, and that it would be far more convenient to 
leave the foreign courts to deal with it. But the 
provision that shares should be issued to bearer was 
wholly illegal, and the introduction of that pro- 
vision vitiated the whole of the articles. t 

The authorities referred to were 

Re Tlie Mad/rid and Valencia Railway Conman 
3 De G. & Sm. 127 ; on appeal 2 Mao. & G. b' 

PeeVa caaey L. Rep. 2 Ch. App. 674 ; 16 L. T. Rep^ 
N. S.780; 

Re The Factage Pariaien, 11 L. T. Rap. N. S. 
500, 556; 

Re The Peruvian Railways Compa/ny^ L. Rep. 2 
Ch. App. 617 ; 

Re The Commercial Bank of India^ L. Rep. 6 Eq. 
617 ; 

Re The Natal, ^e.. Company^ 1 H. A M. 688 ; 

Re The NorthunwerUmd and Durham JDiatriei 
Bamking Company. 2 De G. A J. 357 ; . 

Oakea v. Turqudnd, L. Rep. 2 Eng* A ft. App* 825 ; 
16 L.T.Bep.N.S.808; 


Lindley on Partnership, 2nd edit. 1429 ; 

The Companies’ Act, 1862, ss. 6, 16, 18, 23 ; 

The Companies’ Act, 1867, s. 27 ; 

The Companies’ Seals Act 1864. 

Without calling for a reply, 

Lord Justice Giffard said: — I have listened to 
the arguments in opposition to this petition, and 
I have paid every attention I could to the judg- 
ment delivered by the Vice-Chancellor, but I con- 
fess that I cannot concur in those arguments, nor 
can I concur in that judgment. If I did, I think 
there would be great danger of gross injustice 
being done ; whereas, on the other hand, if, as seems 
to be suggested, the winding-up order will not be 
operative abroad, at least no injustice can be done. 
If it will be operative abroad I think there will be 
an opportunity of the creditors getting payment 
according to the contract which was really entered 
into with them. 

Now, who are the petitioners ? I will take the 
first petition, simply because the order I propose 
to make will be on the first jHitition. The peti- 
tioners are a company, and they aver, and it is 
not contradicted, that there is owing to them nearly 
half a million of money, that they have served 
notice on the company, and the company have not 
aid them, and it is proved in evidence that they 
old in this country capital amounting to something 
like a million. But it is said that this court cannot 
make the order to wind-up this company, first, 
because there are shares in the company transfer- 
able to bearer, and, secondly, because it so happens 
that the persons, property, management, and direc- 
torship of the company are abroad. 

First of all, whether these shares are so transfer- 
able to bearer that the persons who hold them are 
not members of the company is not a matter upon 
which 1 think it the least essential for me in the pre- 
sent stateof the case to give any opinion. Either those 
persons are members of the company, and ought to 
be on the register, or they are not members of the 
company, and then that portion of the articles is 
Ultra vires; but it would not invalidate the part- 
nership altogether, or render the company not a 
company, but would simply lead to this, that that 
portion of the articles pro tanto would be null and 
void. 

Then with respect to the persons, property, 
management, and directorship of the company 
being abroad, we will see presently what the terms 
of the Act of Parliament are.; but this I do not at 
all hesitate to say, that, in order that a company may 
be a company carrying on business within the 
meaning of this Act of Parliament, it must be a 
company which, at the outset, contemplates some 
description of management in this country, and 
some description of carrying on business in this 
country, although, in substance, all its operations 
may be abroad. I can see no reason why foreigners 
should not be persons to sign the memorandum of 
association. Just observe what the origin of this 
Act of Parliament was. When first joint stock 
companies were started, they were foun4 .unwieldy 
associations, and it was found, on the one hand, 
that they could not readily take proceedings; and, 
on the other hand, that proceedings could not 
readily be taken against them. In consequence of 
that a great number of Acts were passed, more or 
less imperfect, but the object was really to clothe an. 
ordinary partnership with something in the shape of 
a corporate capacity, in order, on the one hand, that 
they might sue, and, on the other hand, that they 
might be sued. This is the whole history of these 
Acts renting to joint stock companlet. The la^ 
Act of Pi^ameot bearing upon the subject is 
the Act of 1862, and if we attend to its provisions I 
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think we shall see plainly that any persons, if they 
contemplate a company which, according^ to the 
articles of association, may be managed, and may 
be carried on here, and may have a directorship here, 
they may lawfully sign that memorandum, and law> 
fully go through those forms which are necessary in 
order to have the company incorporated. Of course 
when a company of that description is started, no one 
can tell whether it will take in this country, or whether 
it will take in some other country — ^no one can- tell 
how many persons resident in this country will 
become shareholders— no one can tell whether the 
chief part of the business of this company may be 
carried on here, or may be carried on elsewhere. 
But if it is lawful for persons to start a company of 
this description, when once the company is started 
it is an incorporation, and if it docs not carry on 
business here, the fact that it does not carry on 
business here is a reason why persons may take 
proceedings here with a view of bringing that com- 
pany to an end. All the clauses that are material 
are these, the 6th, the 11th, the 16th, the 18th, and the 
23rd, and they amount to this : That a number of 
persona may agree together, if they so think fit, to 
form a corporation ; and if the thing which is con- 
templated by the articles is a thing which is a 
company within the meaning of the Act, I cannot 
possibly see why foreigners should not as well sign 
the memorandum of association as any other persons; 
and, therefore, the thing to be considered is this ; 
Liooking at this memorandum of association, and 
looking at these articles, did, or did not, the memo- 
randum of association — did, or did not, the articles 
— <:ontemplate such a thing as is mentioned in this 
Act, or, in other words, is it within the contempla- 
tion of these two documents that there should a 
real management of the company carrying on busi- 
ness, and having the seat of its business here in this 
country ? 

Now let us turn to the memorandum. [His Lord- 
ship stated the effect of that instrument.] It is quite 
clear that it is a company which in its nature might 
be entirely carried on within the limits of this coun- 
try if the parties so contemplated. It contemplated 
cmerations here, and it contemplated operations 
abroad also, and no doubt the great majority 
of companies that have been formed here do 
contemplate operations abroad. Then we come, 
to the articles of association. [His Lordship 
read or referred to the 6th, 7th, and 14tli 
clauses, saying as to the last of these:] I do 
not intend to express any opinion upon it; as I said 
before, if it is altogetner ultra vires on the Act; 
it does not make the whole thing void, but it would 
be void pro tanto. On the other hand, if it is to be 
considered as a clause allowable under the Act, it 
would follow that, although you transferred shares 
to bearer, you who happen to be on the list of share- 
holders do not get rid of your liability unless you 
take care that some other person is put there in your 
place. [His Lordship then read or referred to the 
16th, 28rd, 24th, and 39th, and said :] Then we 
come to the clauses relating to the directors, and I 
think they commence with No. 67. True it is, all 
the firectors, with the exception of one gentleman, 
wliO} I think, is said to be a foreigner resident in 
London, were persons who are described as residing 
abroad, and, for aught 1 know, would have been 
ttkefr to reside abroad ; but if we go through these 
provisions we shall see that there are express pro- 
visions for delegating the management to particular 
pmions, and express provisions which might so be 
acted upon as tha^ with the utmost facility, you 
could have a substantial management in this country. 
These clauses I do not think it necessaiy to read 
filTOttgh } but it is quite clear that if there had been 
a large Duress Imre^ and a large body of share- 
heidm her^ or anything ci Ihat description, 


although there was a fixed board of directors abroad 
appointed for seven years, these directors could have 
delegated their powers to anyone (there is express 
provision to that effect) for the purpose of manage- 
ment ; and, assuming that there had been business- 
here, and a body of shareholders here, and a manage- 
ment here, as there might have been consistently 
with these articles, there would have been, unques- 
tionably,*a company carrying on business distinctly 
within the meaning of the Act. 

Then there is the 1 28th clause, which provides 
for advertisements of dividends; the 149th, which 
has reference to defences to legal proceedings in any 
country ; and the 160th clause giving power to the 
company to refer matters to arbitration consistently 
with the Railway Companies’ Arbitration Act. 

What we have is this : True it is that the memo- 
randum of association was signed entirely by 
foreigners, and if it had contemplated originally 
that there should be no management here, if it had 
contemplated originally that there should be no 
business here, I can Understand the application of 
the arguments which have been addressed to me. 
But this is a company which contemplated a man- 
agement here and a business here, and it was a 
company which was incorporated here according to 
the forms prescribed by the law of this country, 
and 1 must add that every shareholder who became 
a member of this company contracted to make 
himself liable to the laws of this country as laid 
down, amongst other things, in this Act of 1862. 

That being so, the petitioners whom we have 
here are persons who, as I have stated, are creditors 
to the amount of nearly half a million of money, 
and who hold in this concern capital amounting to 
a million. We have the company appearing, and 
the company raises no objection. We have share- 
holders, 1 believe to a very large amount, appearing, 
and saying the company ought not to be wound-up. 
But what 1 asked was this ; first of all, if it be 
proved that this is a corporation within the 
meaning of this Act of Parliament, and if it 
be proved, and I must assume it to be proved, that 
there is no other corporation of the same name 
carried on elsewhere, for there is no evidence that 
there is any other corporation, — what practical 
remedy have these creditors except by getting the 
order to wind-up ? Their debt is proved. I cannot 
take it that their debt is a foreign debt, and it 
matters not to me whether it is a foreign debt or 
not, but their debt is not disputed, neither is it dis- 
puted that these petitioners are entitled to shares 
to the amount which 1 have stated. 

But it is said that in my discretion, assu- 
ming the matter to be within the Act, I 
am not to make the order because there must 
be a difSculty in working it out. But the 
question is this: every one of the persons wha 
contracted to be members of this company con- 
tracted to moke himself liable to the particular law 
enacted by that Act of 1862. But besides that, it 
is said that, although I make this order, recourse 
will probably have to be made to the foreign 
courts. But, according to all the principles of 
international law, the foreign courts will recognise 
this company as having originally started as an 
English corporation, and the foreigrn courts will 
recognise this winding-up, and will aid in carrying 
out any direction that may be given under this 
winding-up. And, besides that, I can see no diffi- 
culty whatever, because the main object, as far as 
I can see, of winding-up this company will not be 
for the purpose of making and enforcing calls, but 
will be for the purpose of realising its property, and! 

I can see no reason why this company’s property 
should not be realised abroad in the hands of the 
liquidators just as easily as it could be reaUsed 
abroad under the direction of the eourtS' there. 
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That being so, my opinion is that there would be 
clearly a denial of justice if the order to wind-up 
was withheld. It is neither more nor less than the 
mode of execution which in reality this court gives 
to a creditor against a company unable to pay its 
debts. It has been said in more cases tl^ one 
that, where a creditor presents a petition, the order 
to wind-up is due to him ex debito justUioe. 1 do 
mot say that that would apply in every case ; but in 
this case most undoubtedly I think the crraitor is 
entitled to the order to wind-up, and I think that 
-the greatest injustice would be done if that order 
was refused, and 1 have no doubt that in some 
shape or other it can be worked out. Therefore 
the course which I propose to adopt is this, to make 
a winding-up order on both of the petitions. I 
■should say with respect to the second petition, 
although it is filed by a foreigner it makes no 
difference in the world. It is a substantial sum of 
money, and there being no evidence whatever as 
to what the remedy abroad may or may not be, 
and there being no evidence whatever as to the 
difficulty of acting on the order abroad, or as to 
whether those persons could get their money abroad, 
I cannot suppose for one moment that gentlemen 
to whom thousands of pounds arc owing would have 
•come to this court merely for the purpose of gritting 
an order which would not be effective, and I have 
no doubt that for many purposes this order will be 
•effective abroad. 

Discharge the Vice- Chancellor'' s order^ and make an 
order for xoinding~up upon both petitions. The costs 
of the company and the petitioners out of the estate, 
the appellant adding his costs of the appecd to his 
costs in the court below. 

Solicitors for the petitioners, Baxter, Ro^ and 
Norton ; Holmes ; J. H. Bailey. 

Solicitors for the parties opposing the appeal, 
JFVeshJields. 

Saturday, March 12. 

(Before Lord Justice GirFAUD.) 

Samson v. Samson. 

Larkins v. Samson. 

ctice-—Fund in court — Payment out — Ixipse of years 
•Personal representative — Beneficiaries — Evidence 
— Costs. 

Where a fund has been for many years standing in court 
without any application being made respecting tt, the 
court will not order it to be paid to the personal repre- 
sentative of the person to whose account it is standing, 
without strict proof who are the persons benefieiafly 
interested in it. It is not enough to prove the legal title 
of the personal representiitivc, and to show that there 
are persons beneficially interested in the fund. But when 
in such a case application is made for payment out of 
oourt of a fund, whi(h is successful only as to part of 
it, the costs of all parties to the application will be 
ordered to he paid out of the whole fund. 

This was an appeal from a decision of the Master 
of the Bolls with respect to the payment out of 
court of a sum of 489/. 6s. lOJ., which was standing 
to the credit of the above causes. 

The suit of Samsony. Bamson was for the adminis- 
tration of the estate of one John Jones. The suit 
of Larkins v. Samson was supplemental to it. The 
decree in Samson v. Samson was made on, the 23rd 
Feb. 1775, and by it various accounts were directed 
to be taken, among which was an acccount of the 
debts of John Jones. One of the creditors of 
John Jones was a person named Thomas Hodgson, 
and by the Master’s report it was .^ound that the 
sum of 2884 was due to him from the estate of John 
Jones. A sum of money to answer thai debt was 


Larkins v. Samson. [Chan. 

carried over in these suits to the separate account of 
Thomas Hodgson, and this sum remaining un- 
claimed, ultimately, by accumulations of interest, 
increased to 4894 6s. lOd. 

Thomas Hodgson by his will, dated the 17th July 
1782, bequeathed the residue of his personal estate 
to one Bichard Burleigh absolutely. Thomas Hodg- 
son died on the 26th Jan. 1786, and his will was 
proved by the executors thereby appointed, of whom 
Bichard Burleigh was one. Bichard Burleigh died 
in Jan. 1798, having by his will given the residue of 
his personal estate to David Locke and William 
Locke, upon certain trusts, subject to which he gave it 
to David Locke and William Locke, equally between 
them, share and share alike. William Locke died 
in July 1825, and David Locke in June 1840. All 
the trusts created by the will of Bichard Burleigh 
of the residue of his personal estate prior to those 
in favour of David Locke and William Locke de- 
termined. David Locke and William Locke both died 
intestate. Administration to the estate of Thomas 
Hodgson and Bichard Burleigh was granted to one 
Anne Locke, and she presented a petition in these 
suits, praying for payment of the 4894 6s. lOd. to 
her as administratrix de bonis non of Thomas Hodg- 
son. Some other persons, who made out by strict 
evidence that they were some of the next of kin of 
David Locke and William Locke, joined in the 
petition. It was also proved that the petitioners 
and the persons on whom the petition was served 
I would be the sole next of kin of David Locke and 
William Locke if some persons who wore specified 
were dead, as to whom, however, the evidence did 
not prove that they were de^. When the petition 
came before the Master of the Bolls his Lordship 
adjourned it into chambers, and in the course of the 
proceedings there advertisements of the usual kind 
were inserted in the London Gazette and other news- 
papers calling upon the next of kin of David Locke 
and William Locke to come in and prove their 
claims within a time limited. No person, however, 
came in within the time fixed. The petition went 
again before the Master of the Bolls, and was heard 
by him, and he then made an order that the costs of 
all parties to the petition, and of the investigation 
of title upon the adjournment into chambers, and 
consequent thereon, including any costs, charges, 
and expenses properly incurred by Anne Locke as 
administratrix, and in endeavouring to ascertain 
the persons entitled to the fund, should be paid out 
of the sum of 3054 16s. 8<4, being five-eighths of 
the whole fund, as to which five-eighths the peti- 
tioners and the respondents to the petition had 
strictly proved their beneficial interest, and that 
(subject to the payment of legacy duty) the residue 
of the 3054 16s. 8<4 should be paid to Anne Locke 
as the administratrix of Thomas Hodgson. . 

From this order an appeal was presented by the 
petitioners and respondents together. 

Before the appeal eame on to be heard, further 
evidence was adduced, the result of which was that 
the teneficial title of the appellants was strictly 
proved as to two-thirds of the whole fund. 

Jessel, Q.C., Wichens, and J. M, Solomon, on behalf 
of the appellants, contended that the court would 
not require such strict evidence of title as it would 
in a case where it was administering a fund. In 
these suits the court was administering the estate 
of John Jones, not that of Thos. Hodgson, who was 
only one of the creditors of Jones, to whose 8ei>a- 
rate account this fund happened to have bwn paid. 
The fund ought to be palu to the admimstratnx, 
leaving her to distribute it among^ the persons, en- 
titled to it, there being sufficient evidence to salasfv 
the court that there was a reasonably certain equi- 
table title behind the legal title. At all events. aU 
the costs ought to. be paid oiit of ihe whole fund, ka 
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the ioTestigation ishich had taken place was for 
the benefit of all the persons entitled, whoever they 
might be. They citra : 

Bhejffmgton v. Budd, 9 Cl. & Fin. 219 ; 

Loy y. Duckett^ Or. & Fh. 305 ; 

Ex parte itom, 3 My. & Cr. 25 ; 

On'oh y. Binney, Jao. 523. 

Lord Justice' Giffabd said that he should be 
inclined to hold the rule of the court tightly in cases 
of this kind, rather than to relax it. If the admi* 
nistrator took on himself to inyestigate the bene« 
flcial title at all, he ought to make his inyestigation 
complete. But all the costs, including those of 
the appeal, must be paid out of the whole fund, and, 
subject to that, two^thirds of the fund would be 
paid out to Anne Locke as administratrix of Thos. 
Hodgson. The residue must remain in court, but 
liberty to apply would be reserved. 

Solicitor: Solomon, 


Friday^ March 18. 

(Before Lord Justice Giffard.) 
Chichester v. The Marquis of Doreoall. 

Practice — Production of documents — Mortgagee — Right 
to refuse production — Indenture of settlement — Seating 
vp part thereof. 

By an indenture of settlement certain estates were limited 
to such uses as father and son should jointly appoint^ 
and in default of appointment, then to the use of the 
father for life, and, after various intervening limita- 
tions, then to the use of (J. for life, with remainder to 
the use of his sons successively in tail male, with divers 
remainders over. In exercise of the joint power of 
appointment, the father and son executed a mortgage of 
the estates, and the settlement, with other title-deeds, 
were delivered over to the mortgagees. After this C. 
yiled a bill against the father (Jthe son then being dead) 
the mortgagees and othet' persons interested in the pro- 
perty, to obtain discovery of the contents of the settle- 
ment in order to ascertain his own interest. 2'he bill 
contained a prayer that C. might be at liberty to redeem 
the mortgage. The mortgagees, by their answer, in- 
sisted that they were not bound to produce any of the 
deeds in their possession, or to disclose their contents 
until they had been paid their mortgage debt and costs, 
C. toch out a summons for production of the settlement, 
though he had never tendered to the mortgagees what 
was due to them. James, V.C. made an order that 
the mortgagees should produce the settlement, but with 
liberty for them to seal it vp excqot such parts thereof 
as, according to an affidavit to be made by them, 
rebated to the parcels and other limitations in favour 
of the plaintif. 

On appeal, it was 

Meld, that as there was no question as to the validity qf 
ike mortgage-deed, and as the mortgagees were witling 
to be redeem^ by the plaintijJ, he was not entitled to 
have the setthmeit produced without redeeming the 
mortgages, 

Bui, sesnhh, that if he had been entitled to production of 
the eettlment he would have been entitled to see the 
mMe of’ii. 

Tbis^iui an ap^al by mortgagees, defendants to this 
suit, lirom an order made b^ James, V.G., that they 
should produce to the plaintiff a certain indenture 
of resettlement which was in their possession as one 
of the title-deeds to the mortgaged jnroperty, the 
plaintiffs having made Ro tender to them of their 
mortgage-debt and costs. 

The plaintiff in the suit was Mr. Q. A. H. Chi- 
chester ; the defendants were the Marguis of Done- 
gal!, the trustees of the property, and the mort- 
gagees. According to the statements in the bill 


certain estates were by the indenture of resettlement 
in question, which was dated the 28rd July 1861^ 
limited to such uses as the Marquis of Donegall and 
his eldest son, the Earl of 'Belfast (who before tho 
institution of this suit had died unmarried), should 
jointly appoint, and in default of such appointment, 
then to the use of the Marquis of Donegall for life, 
with remainder to the Earl of Belfast for life^ with 
remainder to his first and other sons successively 
in tail male, and, other intervening estates, to the 
use of the plaintiff for life, with remainder to his 
first and other sons successively in tail male, with 
divers remainders over. 

The bill also stated that the Marquis and the Earl 
had, by an indenture, dated the 6th May 1852, 
appointed the estates comprised in the re-settle- 
ment to one Robert Hildyard, by way of mortgage. 
His representatives were defendants to this suit. 
The bill prayed that the plaintiff might be at liberty 
to redeem the mortgages, and that the Marquis and 
the mortgagees might be compelled to produce the 
indenture of re-settlement and the other title deeds 
to the plaintiff. The mortgagees put in an answer 
in which they admitted that the re-settlement was 
in their possession, but insisted that they were not 
bound to produce any of the deeds relating to 
the mortgaged property, or to disclose their con- 
tents, until they were paid their principal, interest, 
and costs. The plaintiff, not having made to the 
mortgagees any tender of what was due to them, 
took out a summons for production of the indenture 
of re-settlement. Vice Chancellor James made this 
order This court doth order that the applicant, 
his solicitors, and agents, be at liberty at all reason- 
able times, upon giving reasonable notice, to inspect, 
at the office of the defendants* solicitors, the inden- 
ture of the 23rd July, 1851, admitted by the 
defendants in their answer to be in their possession, 
custody, or power, and to take copies, &c., &c., but 
previously to the said inspection the said defendant# 
are to be at liberty to seal up the said indenture, 
except such parts thereof as, according to an 
affidavit to be mad^ by them, relate to the parcels 
and the limitations in favour of the plaintiff.’* 

From this order the present appeal was brought. 

Amphlett, Q. C. and Montagu CooJeson, for the 
appellants, contended that the order of the Vice- 
Chancellor was opposed to the ordinary rule of Ike 
court, that a mortgagee could not be called upon to 
produce his title-deeds till he was paid what was 
due to him. The power under which the mortgage 
in this case was made overrode all the limitations 
of the settlement, and the plaintiff’s title was, 
therefore, entirely subject to that of the mort- 
gagees. They cited 

Balls V. Margrave, 4Beav. 119 ; 

Lady Shaftesbury v. Arrowsmith, 4 Ves. 66 ; 

Kennedy v. Green, 6 Sim 6 ; 

Latimer v. Neate, 4 Cl. & Fin. 570 ; 

Be MarJfs Trust-deed, L. Rep. 1 Ch. App. 429 ; 4 
L. T.Ee»,N. S.37,318; 

Crisp V. Pfdtel, 8 Beav. 62 ; 

Jones V. Jones, Kay App. 6 ; 

Browne V. Lockhart, 10 Sim. 420 ; 

Bendy v. Cro$s,^ll Beav. 91 ; 

Gill V. Eyton, 7 Beav. 155 ; 

Patch V. ward, L. Rep. 1 £q. 436 ; 18 L. T. Rep. 
H. S. 496 } 

Addison v. Walker, 4 Y. A 0. 447 ; 

Wipam on Disooveiy. 

C, R, IVeelirw, for the plaintiff, urged that there 
were veiy special circumstances in this case. The 
ultimate limitations of the equity of redemption 
formed no part of the title of the mortgagees. The 
case was the same as if a mortgagor, when 
making the mortgage, had settled the equity of 
redemption, and the settlement had got into the 
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hands of the mortgagee. He could have been com* 
polled to produce it, as it would have been no part 
of his title. At any rate, the order of the Vice- 
Ohancellor, limited as it was, could do no possible 
harm to the mortgagees. He cited 
Olover T. Halli 2 Phil. .484. 

AmpfUetty Q, C. was heard in reply. 

Lord J ustice Giffard said : — No doubt the rule is 
of very considerable importance which protects mort- 
gagees from producing their title-deeds, "and the 
question in this case really is whether the circum- 
stances are such as to show that it is an exception 
to that rule. The bill is the ordinary bill filed for 
the purposes of redemption ; the mortgagees put in 
their answer and admit the defendant’s title to 
redeem, but say that they will not show him the 
title-deeds. The answer of the plaintiff to that is ' 
this : the plaintiff says there was a settlement 
executed — father tenant for life, son tenant for life, 
with remainder to his issue in tail — under which he 
is entitled, and that settlement contained a power in 
the father and son to sell or mortgage, and subject 
to that a settlement was made. 1 do not think it 
possible to put the case higher than if it had been 
the case of an original mortgage, and there had 
been contained in that original mortgage an equity 
of redemption vested in several persons all claiming 
through the mortgagor. Can there be any ground 
on which that is to form an exception to the rule ? 

1 take the rule of the court (by which 1 am bound) 
to be, rightly or wrongly, that if a mortgagor 
executes a mortgage and hands over the title-deeds, 
he cannot see those title-deeds after the mortgage 
becomes absolute, without paying to the mortgagee 
his principal, interest, and costs. Of course, if that is 
so as to the mortgagor, the same thing would apply to 
his devisee. If a mortgagee by a different instrument 
settles his estate, the same thing would apply to a per- 
son claiming through him, and I cannot hold that the 
parties claiming under that settlement stand in any 
better position than if there had been an actual deed 
offecting the mortgage. That being so, 1 can sec no 
reason why the ordinary rule of the court should be 
departed from ; and certainly if there is any reason 
for showing anything, I cannot see why you should 
stop short of showing the whole ; because it is in 
fact a title-deed of the mortgagee, and it applies in 
every part and parcel of it to the mortgagee’s title. 
If there were anything like a title paramount, or 
anything like a collateral right, or any other matter 
of that sort, then I could understand that this 
might be an exception to the rule ; but to my mind 
all those parties are mortgagees, and I take the rule to 
be as between mortgagor and mortgagee, that the 
right time for redemption being passed, and the 
mortgage not being impugned, if the plaintiff wants 
to see the mortgage-deeds he must pay the principal, 
interest, and costs, or go on to get ^ms redemption 
decree, and subsequently a right to-redeem. 

The result will be, that the order of the Vice- 
Chancellor will be discharged. On technical grounds 
I do not think there is anything to be said. The 
appellants must have their costs in the court below, 
but there will be no costs of the appeal. 

Solicitors for the appellants, Coo^on, Waimwrighty 
and Co. 

Solicitor for the respondent, Charks Appkyard, 


Pbbk V . Eabl Sfbkgbr. 

Practice — Amendment ^ bill — Adding neto plaintiffs 
Making new caeesEvidence taken de bene esse— To 
what extent it could be used. 

In Dec. 18C6 P, Jiled a bill against the Lord of the 
Manor of W. The bill was on behalf of P. and all 
the fremold and copyhold tenants of the manoTy its 
chject being to have their rights declared in respect 
qf the common of the manory and to restrain the lord 
from doing anything in derogation of those iights. 
The plaintiff alleged himself to be both a freehola and 
a copyhold tenant of the manor. The dtfendant filed 
his answer in Aug. 1868, and he therdiy denied that 
the plaintiff was a freehold tenant of the manor. He 
also alleged thaty according to the custom of the manor, 
no copyhold tenant was entitled to common rights, 
unless he held a certain quantity of land} and he denied 
that the plaintiffheld land of sufficient quantity to be 
entitled to those rights. In Feb. 1870 the suit not having 
been heard, the plaintiff obtained from the Master of 
the Rolls leave to amend his bill by adding H. as co- 
plaintiff with himself, H. being alleged to be the 
holder of land formerly copyhold of the manor, but 
which had been enfranchised, the bill containing an 
allegation that the erfranchisement according to the 
custom of the manor left untouched the common rights 
attached to the land so enfranchised. 'The case made 
by the plaintiff in support of this amendment, was 
that the rights of the enfranchised copyholders could 
not be protected in this suit unless the amendment 
were made. In pursuance oj the leave thus obtained 
the bill was amended, and it then became a suit by P, 
and H.y on behalf of themselves and all other persons 
who, being owners of lands and tenements, freehold 
or copyhold, or formerly copyhold of the manor of 
W., were respectively entitled to the commonable and 
other rights thereinafter mentioned. Upon appeal it 
was held that the amendment was iiregular, as the 
effect of it was to introduce a new plaintiff with an 
entirely new case. 

And, {semble, that this would have been eqwdly so 
if the new plaintiff had been merely another copyhold 
tenant of the manor. 

The name of the new plaintiff was accordingly ordered 
to be struck out. 

It appeared that evidence de bene esse had been taken 
in the suit on the part of the defendant. 

Semble, that this evidence could not have been used in 
the suit as amended. 

This was an appeal by the defendant from an 
order made by the Master of the Kolls, giving the 
plaintiff .liberty to amend his bill in this suit, and the 
notice of appeal motion asked also that the amend- 
ments which had been made in pursuance of the 
leave given by the Master of the Bolls might be 
ordered to be struck out. 

The bill was filed on the Ist Dec. 1866. The 
plaintiff was Mr. Henry Wm. Peek, and he sued 
**on behallof himself, and all other the freehold 
and copyhold tenants of the manor of Wimbledon,” 
the object of the suit being to have the righto of 
the plaintiff and the persons on whose beh^if ho, 
sued declared with respect to a common of 
manor called Wimbledon Common, and to restram 
the defendant, the lord of the manor, from doing 
anything to interfere with those rights. . . 

,.Iie plaintiff alleged his title thus: The phtitt* 
tiff. H. W. Peek, is seised in fee of a freehold hotuib 
an4 other freehold hereditaments holden of the IdrdL 
of the sidd nianbri and is a freehold tehaht of tli[6 
said manor. .He is also a copyhold tenant of tiia 
sa id manor, and has been dtuy admitted and tiow 
holds to him and his heirs, at the will of the lord, 
and according to the custom of the manor, certain 
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hereditaments, consisting of two cottages and 
garden. 

There was an allegation that the tenants were 
entitled to various specified rights in relation to 
Wimbledon Common, and there was this allegation : 
“ The court rolls also contain entries showing, and 
it is the fact, that the tenants of copj^hold lands 
which had been enfranchised were entitled to all 
the rights, privileges, and customs which belonged 
to the tenants of such copyhold lands before they 
were enfranchised.” 

On the 13th Aug. 1868, the defendant filed his 
answer, and thereby denied that the plaintiff 
was a freehold tenant of the manor. He ad- 
mitted that the plaintiff was, in fact, a copy- 
hold tenant of the manor, but he said that 
according to the custom of the manor, those copy- 
hold tenants only who held at least a virgate” of 
land about fifteen acres) were entitled to com- 
mon rights, and he asserted that the plaintiff ’s hold- 
ingwas less than a “ virgate.” 

^e plaintiff, on the 25th Jan. 1870, took out a 
Bummons, asking that ho might be at liberty to 
amend his bill by adding the name of the Her. 
Edward Huntingford, as co-plaintiff with himself, 
and otherwise, as he might be advised. In support 
of this application an affidavit was made by the 
plaintiff and his solicitor, Mr. Kobert Hunter, the 
material portions of which were as follows : “ The 
time within which an order of course could be 
obtained to amend the plaintiff’s bill was extended 
by successive orders made in chambers until the 
19th Aug. 18G9, when an order of course to amend 
on payment of 20s. costs to the defendant was 
obtained. The time within which the bill could be 
amended under the order of the 19th Aug. 1869, has 
been enlarged by successive orders made in chambers, 
and expires on the 1st Feb. 1870. The plaintiff has 
been advised to amend his bill by adding or substi- 
tuting words to the description of the class on whose 
behalf this suit is instituted, so as to include 
therein, as well all persons who, being owners of 
land formerly copyhold of the manor of Wimbledon 
(but now enfranchised), are entitled to the common- 
able and other rights claimed by the bill, as the 
freehold and copyhold tenants of the said manor 
entitled to such commonable rights, and by adding 
the name of the Rev. Edward Huntingford, clerk, 
as a co-plaintiff with the plaintiff in tUs suit, and 
by making sundry other amendments in the bill. 
The plaintiff is advised that there is a large class of 
enfranchised copyholders of the manor who are 
entitled equally with the present copyhold tenants 
thereof to the rights claimed by him in this suit, and 
that, unless such amendments as aforesaid are made 
in the bill, such rights, so far as they are vested in 
the said enfranchised copyholders cannot be pro- 
tected in this suit, or without another suit being 
instituted on behalf of the said enfranchised copy- 
holders, a course the adoption of which would 
occasion great additional expense. The said 
Edward Huntingford is an owner of land for- 
merly copyhold of the manor, but now enfran- 
chised, and the plaintiff is advised that the 
concurrence^ of the said Edward Huntingford as 
such co-plaintiff as aforesaid is necessary for the 
comj^ete and perfect representation of the class of 
persons entitled to the rights claimed by the plaintiff 
in this suit. The said Edward Huntingford has 
consented in. writing to be a co^plaintiff.” This 
summons was heard by the Master of the Rolls on 
the 23rd Feb. 1870, and his Lordship made this 
Older — ** That the plaintiff be at liberty to amend 
his bill by adding the name of the Rev. Edward 
Huntingford, clerk, as a co-plaintiff with himself in 
tiliis cause, and otherwise as he may be advised.” It 
was. order^ also that the plaintiff should pay the 
costs of the adjournment into court. The plaintiff, 


in pursuance of this order, amended his bill. The 
material amendments were these: — Henry William- 
Peek and the Rev. Edward Huntingford were made 
co-plaintiffs, and they sued “ on behalf of themselves 
and all other persons who, being owners of lands and 
tenements, freehold or copyhold, or formerly copy- 
hold, of the manor of Wimbledon, are respectively en- 
titled to the commonable and other rights hereinafter 
mentioned, except the defendant hereto,” and the bill 
alleged that £. Huntingford was seised of certain 
freeliuld land and hereditaments, now of freehold 
tenure, but formerly copyhold of the manor. There 
was also some alteration made in the prayer. 

It should be mentioned that on the 13th Feb. 1867 
an order was made, on the application of the defen- 
dant, for the examination of witnesses de bene esse, . 
and under that order the examination of some wit- 
nesses was taken. 

Jessely Q.C. and C. T. Simpson, for the appellant, 
contended that by the amendment the nature of the 
suit was entirely changed, and to allow this was 
contrary to the practice of the court. The question 
was not a mere question of costs, for if the plaintiffs 
had to institute a new suit they would lose the 
benefit of certain material admissions which had 
been made by the defendant in this suit. Also, in 
the suit as amended the evidence which had been 
taken de bene esse could not be used. They also 
argued that the amendments which had been actu- 
ally made were not such as were authorised by the 
order of the Master of the Rolls, though they ad- 
mitted that his Lordship intended to authorise such 
amendments. They cited 

Milligan v. Mitchell, 1 My. & Cr. 433. 

Joshua Williams, Q.C. and Whatekj/, on behalf of 
the plaintiffs, contended that the course which had 
been taken by the Master of the Rolls was autho- 
rised by the case of Alaughan v. Blake, L. Rep. 3 
Ch. App. I ; 17 L. T. Rep. N. S. 278. [Gifpabd, 
L. J. — The new plaintiff then sued in respect of 
the same debt. No new subject matter was added.] 
The rights of the entranchised copyholder were the 
same as those of an ordinary copyholder. [Giffard, 
L. J. — Even if another copyholder were added as 
plaintiff, his title would be a distinct one.] 

Without calling for a reply, 

Lord J usticc Giffard said that when the plain- 
tiff filed bis bill in Dec. 1866, he was aware of the 
existence of enfranchised copyholds. Then in Aug. 
1868, his title was as clearly as possible put in issue 
by the defendant’s answer, and yet he did not make 
this application for leave to amend until Feb. 1870, 
and the only case which he made by his affidavit iu 
support of the application for leave to amend was 
in truth that his suit was defective for want of par- 
ties. That was all it amounted to. It would not 
be just to the defendant to allow a now plaintiff to 
be here introduced with an entirely new title. ^ The 
cases of the two plaintiffs were entirely distinct;, 
the one might well fail while the other might suc- 
ceed. Mr. Huntingford’s name must be struck out» 
but the plaintiff could still make any other amend- 
ments which he might be advised. The order of 
the Master of the Rolls as to costs would remain 
undisturbed, and the costs of the appeal would be 
costs in the cause. The defendant must give an 
undertaking not to object to the suit for want of 
parties, because no enfranchised copyholder was 
made a party to the suit. His Lordship thought that 
the evidence already taken de bene esse could not 
have been used in the suit if the name of the new 
plaintiff had remained. 

Solicitors for the plaintiffs, Fawcett, Home, and 
Hunter. 

Solicitors for the defendant, Frere, C^obneleg, 
Forster, and Co. 
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ChanJ Mosttn V. Mostyk; Ex parU 

March 19 and 21. 

(Before Lord Justice Giffabd.) 

Mosttb V. Mosttn ; Ex parte. Babbt. 

Counsel and client — Fees — Proof against estate of client 
-—Conveyancing business — Payment by client to solici- 
tor — Part payment by solicitor to counsel — Moral 
obligation— Implied promise — Legal debt — Solicitor — 
Agent. 

As a general rule part payment of a debt raises in law 
an implied promise to pay the balance. But part pay- 
ment will not change what is originally a mere moral 
obligation into a legal debt, 

A solicitor is not an agent for his client to the extent of 
having authority to pledge his clients credit to counsel 
in respect of the payment of fees. 

It 15, therefore^ necessary in order that counsel should be 
able to recover fees from a client that the client should 
have made an express promise to pay them, as nothing 
beyond a moral obligation arises from the mere exis- 
tence of the relation of counsel and client. 

IJ a solicitor retains counsel on behalf of his client, and 

S him part oj his fees, afterwards receiving the 
e of them from the client, and counsel has no 
legal right to recover the balance due to him from the 
client. Nor would the counsel have any such right 
against the client if the solicitor had received from the 
(^ient only that part which he had paid to the counsel. 

This was an appeal by Mr. W. W. Barry, a Chan- 
cery barrister, from an order of J ames, V.C. refusing 
to admit a claim made by Mr. Barry against the 
estate of the Hon. T. E. M. L. Mostyn, which was 
being administered in this suit, to prove for the 
sum of 44C/. 105. Gd. 

This sum was the balance of fees due to Mr. 
Barry in respect of some conveyancing business 
in which he was employed on behalf of Mr. Mostyn 
from 1857 to 1860. Mr. Barry was instructed in 
the ordinary way by Mr. Westmacott, who was 
Mr. Mostyn’s solicitor, and fees amounting to 
696/. 10s, Gd. thus became due to him. 2501. was 
paid by Mr. Westmacott on account, but the 
balance remained unpaid at the time of Mr. West- 
macott’s death. The whole amount of fees was i 
included in a settlement of account afterwards made | 
between the executors of Mr. Mostyn and the 
executors of Mr. Westmacott. Mr. Barry, in an 
afiSdavit which he made in support of his claim, said 
as follows : i 

I Bball be prepared on the hearing for adjudication of 
my claim to establish the legality of the debt on three 
independent grounds. (1.) That a moral obligation moved 
by a previous request, as is the relation between counsel 
and client, is sufficient consideration according to law to sup- 
}>ort a promise to pay, and that part x>ayment is an implied 
promise to pay the remainder of the debt. (2.) That part 
payment is an admission or acknowledgment of debt on any 
account, so that the question of liability can no longer be 
disputed. (3.) That a counsel may onter into an aotuol 
contract with his client, and that part payment constitutes 
a contract by implication of law. | 

W. W. Barry appeared in person in support of his 
claim, and in addition to the arguments contained 
in his affidavit, urged that a solicitor was an agent 
for his client, and, like any other agent, could make 
a contract binding on his client. He referred to the 
following authorities : — 

Lam^leighv, JBraUhwaite,lBm. L. C.139 ; Hobart, 

Oripps V. Dewis, 12 M. & W. 169 ; 

Kennedy v. Broun, 13 C. B., N. S., 677 j 
Meursh T. Rainaford, 2 Leon. Ill ; 

Palling on Attorneys, pp. 86, 102 ; 

Caldwell v. Ball, 1 T. B. 206 ; ' • 

Boe V. Hale, 16 9. B. 171 j 
Peacock v. Mcmis, 10 East, 104; 

Hoggins v. Gordon, 3 Q. B. 466 ; 


Babbt — ^Obbbli. v. Bosch. [Chast. 

Hobart v. Butler, 9 Ir, Com. Law, 157 j 

Mingay v. Hammond, Cro. Jao. 482 ; 

Marsh V. Kamenford, Cro. Eliz. 59 ; 

Bateman v. Finder, 3 Q. B. 674 ; 

Waters v. Tompkvtjp, 2 Cr. M. & B. 723 ; 

Egan v. Guardians of Kensingtwi Union, 3 Q. B 
935; 

Virany v. Wame, 4 Esp. 47 ; 

Burroughes v. Claris, 1 Dowl. P. C. 48 ; 

Grove v. Cox, 1 Taunt. 165 ; 

Smclair v. Great Eastern Banlway Company, 21 
L. T. Bep. N. S. 752 ; 

Bussell on Arbitrators. 

Jones Bateman, for the plaintiff, and 

Law, for defendants, to the suit, were not called 
upon. 

Lord] J ustice Giffabd said that the facts of the 
case really raised a very narrow proposition, which 
was enough to dispose of the case. Mr. Barry was 
employed by a solicitor in the ordinary way, and 
he bad no direct communication witli tiie principal, 
and the principal had paid the counsers fees to the 
solicitor. It was enough for the actual decision of 
this case to say that when counsel was employed in 
the ordinary way by a solicitor, and the client had paid 
the counsel’s fees to the solicitor, the counsel could 
not recover the fees from the client. But even if 
there had been no payment by the client to the 
solicitor, his Lordship would have come to the same 
conclusion. It had been very properly admitted in 
the argument that whether the business were 
litigious or not, the claim of counsel against his 
client amounted to nothing more than a moral 
obligation, and that the counsel could not maintain 
an action for his fees unless there had been an 
express promise by the client to pay them. But it 
was argued that part payment by the solicitor 
raised an implied promise to pay the balance. His 
Lordship, however, had no hesitation in saying that 
a solicitor had no general authority to pledge his 
client’s credit to counsel, and, that being so, a mere 
part payment was not enough to convert a moral 
obligation into a legal debt. The judgment in the 
case of Kennedy v. Broun was most accurate in 
reasoning and sound in law, and afforded a land- 
mark in cases of this kind. Applications like the 
present had never been successful, and, speaking 
for himself, his Lordship hoped that he should 
never see the day when counsel would bo able to 
recover his fees in an application of this kind. The 
appeal must be dismissed with costs. 

Solicitors, A. Bciwlinson and’JDar/ey. 


Tuesday, March 29. 

(Before Lord Justice Giffabd.) 

Orbbll V, Busch. 

Practice — Transfer of cause from one branch of the 
court to another — Concurrent suits — Right of plain- 
tiff to select his court — Costs of motion to transfer. 

A suit having been instituted in one branch of the court 
in relation to a particular subject-matter, a person who. 
being aware of the institution of that suit, files a bill 
relating to the same subject matter in a different 
branch of the court, will be ordered to pay the costs 
gf a motion to transfer the second suit to the branch 
of the court in which the first suit was instituted. 

In a case where such an order for transfer was made, it 
was also ordered that the persons whose conduct had 
necessitated a transfer .should pay any extra fees .to 
counsel occasioned by the transfer. 

This was an original motion to transfer the suit 
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of OrreU r^Busch from the court of James, Y. C., in 
wbich it had been instituted, to the court of Stuart, 
V. C., in which another suit of Busch v. Jervis^ re- 
lating to the same matter, had been previously 
instituted. The motion also tfSked that the plain- 
tiffs in Orrell v. Busdi might pay the costs ox and 
incident to the motion. 

The biU in Busch v, Jervis was filed on the 11th 
Feb. 1870. The object of the suit was the adminis- 
tration of the trusts of the will of John Orrell, 
deceased, and the prayer of the bill also asked that, 
if necessary, new trustees of the will might be 
appointed. The plaintiff, Guntave Busch, and two 
of the defendants, George Langworthy Jervis, and 
James Potter, had been appointed trustees of the 
will by an order made in lunacy on the 7th May 

1869. Bobert Orrell, the other defendant, was the 
first tenant for life under the will, and the bill con- 
tained an allegation that the previously acting trus- 
tees had made overpayments to him. It also 
alleged that questions had arisen between Busch 
and Jervis and Potter, the other trustees, and that 
consequently it was necessary to have the trusts 
administered by the court. 

Before any step had been taken in this suit, the 
bill in Orrdl v. Busch was filed on the 19th March 

1870, by Bobert Orrell and his two infant children, 
he being named as their next friend. The children 
were entitled to an interest in the trust property, 
subject to their father’s life estate. All the three 
trustees were made defendants, as were also some 
other beneficiaries. 

TMs bill stated the fact that the suit of Busch v. 
Jervis had been already instituted, and mentioned 
what was the relief asked therein. It contained an 
allegation that Busch would not act in harmony 
with the other trustees, and prayed that he might 
be removed and another trustee appointed in his 
place, and that he might be in the mean time re- 
strained from receiving any part of the trust estate, 
and that a receiver might be appointed ; and also 
that he might be restrained by injunction from pro- 
secuting the suit of Busch v. Jervis. On the same 
day on which the bill in Orrell v. Busch was filed, 
notice of motion was given for the 24th March for 
an injunction and a receiver in the terms of the 
prayer of the bill. On the 24 th March this motion 
was ordered by James, V.C. to stand over until the 
next motion day. On the 2oth March Busch gave 
notice of the original motion to transfer. 

. P»y, Q. C. and W. F. Robinson, on behalf ol the 
motion, urged that the second suit, if a proper one 
at all, should have been instituted in the same court 
as the first suit which related to the same matter, 
and of the existence of which the plaintiffs in the 
second suit were fully aware when they filed their 
bill. Under these circumstances, the plaintiffs in 
the second suit ought to pay the costs of this motion. 
They cited 

The Mercha/nt Banking Company v. Maudf 15 


XAttlSif^^C. and A. G. Marten, for the plaintiffs 
in QrrfiU r, Busch, relied upon the right which the 
General Orders of the court gave to a plaintiff 
to chOMO his own court. Moreover, in this case one of 
the objects of the second suit was to put an end 
to the lo’osecation of the first, and in addition to 
this the second suit sought a relief much more ex- 
tensive than that which was sought for by the first. 
Stuart, Y.C. had in no practical way any seisin of 
the matter, as no step whatever had been taken in 
his court. If the transfer took ^ace it would Isad 
to additional e^nse, as other leading counsel 
would have to be retained upon tiie motion for an 
injnnctimi and reoeivor pending in the suit of OrreU 
T. BuaA, 


Sthes V. Hughes. [B^lls. 

Without calling, for a reply. 

Lord Justice Gifeard said that it was plain in 
this case that the plaintiffs in the second suit were 
fully aware of the institution of the first suit in 
another branch of the court, and that the same 
facts were to a considerable extent involved in both 
suits. The system of racing for decrees was a 
very inconvenient and unseemly system ; and it 
ought not to be encouraged. No doubt under the 
General Orders, a plaintiff had the right of select- 
ing his own court ; but it was not intended that a 
plaintiff knowing that a suit had been commenced 
in one branch of the court should file a bill in a 
different branch of the court, as to the same 
matter. This application being for a transfer must 
be granted ; but as no hard and fast rule as to the 
costs in a case of this kind had been yet laid 
down, his Lordship should in the present case leave 
the Vice -Chancellor to deal with the costs of the 
motion when he dealt with the merits of the case. 
But, for the future, his Lordship would lay down 
an invariable rule, that where a person who knew 
of a suit having been instituted in one branch of 
the court chose to institute another suit as to the 
same matter in a different branch of the court, that 
person must pay all the costs occasioned by a 
motion to transfer the second suit to the court in 
which the first suit was instituted, and if any addi- 
tional fees to counsel should have to be incurred in 
this case they must be paid by the person whose 
CO 1 duct had made the transfer necessary. 

Solicitors : Sharpe, Parker, and Co. ; Chester and 
Urquhart ; J. Elliott Fox, ^ 

BOLLS COURT. 

Bex>orted by Henry Peat, Esq., Barrister-At-LaTr. 

March 7 and 9. 

Stmes v. Hughes. 

SvMBs V . Hughes. 

Parol trust — Statute of Frauds — Fraud upon creditors 
— Illegal purpose — Bankruptcy Act 1861, s. 110— 
Arrangement with creditors. 

A. executed a voluntary assignment of certain leasehold 
property, with the view of defeating his creditors, to 
B. upon a parol trust for himself (A.). B. died, and 
A. applied to B.*s representative to reassign the pro^ 
perty, which he refused to do, whereupon A. JUed a 
bill to compel him to reassign the property : 

Held, that the illegal purpose with which A. had execu* 
ted the assignment having failed, did not preclude 
him from obtaining relief. 

A., soon after the execution of the voluntary assignment, 
was adjudicated bankrupt, but an arrangement was 
made under sect. 110 of die Bankruptcy Act 1861, by 
which it was aareed that all proceemrtgs under Vie 
bankruptcy should be stayed, and his property given up 
to him vpon condition that in the event of the bid for 
a reassi^ment being success/itl he should pay a certain 
composition to his creditors : 

Held, that the arrangement was valid under sept. 110 
of the Bankruptcy Act 1861, notwiVwtanding the fact 
Viat it did not provide for the entire distribution of 
the bankrupts estate among his creditors. 

On the the 1st May 1866 the plaintiff, who was 
entitled to a leasehold house and land at Aber- 
gavenny, subject to a mortgage, assigned the same 
to a Mrs. Maddox upon a parol trust for himself. 
The assignment was made with the view of 
defeating a creditor who had recovered judg- 
ment against the plaintiff ; it was expressed to be 
made in consideration of 1701, and a receipt for 
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that amount was endorsed on the deed and signed 
by the plaintiff, but no money was really paid, and 
the plaintiff was not indebted to Mrs.. Mmooz, who, 
it was proved, frequently asserted that she was only 
a trustee for the plaintiff. 

' Mrs. Maddox died in Jan. 1866, having in the 
previous month assigned the property to the defen> 
t, who was her son>in>law. This assignment 
contained a covenant by the defendant to provide 
Mrs. Maddox with board and lodging during her 
life. 

The defendant having refused to reassign the pro* 
perty to the plaintiff, he instituted the first of the 
above suits praying that it might be declared that 
the defendant was a trustee of the property for the 
plaintiff, and that he might be ordered as such 
trustee to reassign it to him. 

On the 9th Jah., 1868, the plaintiff was adjudicated 
a bankrupt. At a meeting of his creditors held a few 
days afterwards, the plaintiff proposed that the pro* 
ceedings in bankruptcy should be stayed upon these 
conditions : that all his property should by deed be 
revested in him, and that he should by the deed 
covenant to prosecute the first of the above suits, 
and, if successful in it, to pay a composition of 
2a. 6d. in the pound to his creditors. This proposal, 
which was accepted at the meeting by the requisite 
majority, was duly confirmed at a second meeting of 
creditors, held in the following month, and soon after* 
wards a deed embodying the terms of the proposal was 
executed, and the plaintiff obtained his order of dis- 
charge. The second of the above suits was occa- 
sioned by the bankruptcy. It stated the circum- 
stances of the bankruptcy and arrangement, and 
prayed that the first suit might be carried on as if 
the plaintiff had never become bankrupt. 

Southgate^ Q<C., and Freelinqy for the plaintiff, 
contended that the present suits being for the 
benefit of the plaintiff’s creditors could not be 
resisted on the ground of the plaintiff’s intention to 
defeat his creditors. 

Haynes (Sir Richard Baggallayy Q. C., with him) 
contended that the illegal purpose with which the 
assignment was made rendered it impossible for the 
court to assist the plaintiff. He cited 
Rake of Bedford v. Coke, 2 Vos. Sen. 116; 

Curtis V. Perry, 6 Yes. 747 ; 

Tailor V. C}\>ester, 21 L. T. Rep. N. S. 359; 

L.Rep.4Q. B.309. 

He also contended that the arrangement was invalid 
under the llOth section of the Bankruptcy Act 
1861, as it did not provide for the entire distribu- 
tion of the plaintiff’s estate amongst his creditors. 
On this point he cited 

Rrew V. Collins, 6 Ex. 670. 

Southgate, Q. C. was heard in reply on the ques- 
tion of illegal intention. He cited 
Platamore v. Staple, Coop. 2M ; 

Birch V. Blagrove, Ambl. 264; 

Davies v. Otty, 85 Beav. 280. 

Lord Bomillt, after stating the facts of the case, 
said that as the plaintiff was now in effect suing on 
behalf of his creditors, the illegal purpose for which 
he had executed the assignment had failed, and that 
being so, there was nothing to prevent the court 
from assisting him. As to the objection that the 
arrangement between the plaintiff and his creditors 
was invalid under the 110th section of the Bank- 
ruptcy Act 1861, his Lordship was of opinion that 
that section should be construed liberally, and that 
the arrangement was valid. There must, therefore, 
be an order in. the terms of the prayor of tire bill. 

Solicitors for the plaintiff. Bridges, SkwieS, Hesh 
wood and iJaw. 

Solicitor^fur the defendant, R, J. Child, for 
Abergavenny. 


Saturday, March 19. 

Re Anolo-Bouano Water Covpawt ; 

Ex parte Wright. 

Company— ^Winding-up under supervision — Liquidator 
— Rights of contributory — Passing accounts. 

The A. company resolved to wind-up, and to confirm an 
agreement for the transfer of its assets and liabilities 
to the M. Company, in consideration of certain shares 
in the M. Company which were to he transferred to the 
shareholders of the A. company. 

W., a shareholder in the A. company, accepted shares in 
the M. Company under this agreement, and gave up his 
certificate of Mares in the A, Company, and the liqui- 
dator removed his name from the list of contributories 
of the A. Company, which was being wound-up under 
the supervision of the court : 

Held, that W. was still a contributory of the A. Com- 
pany, and as such was entitled to call upon the 
liquidator to pass his accounts. 

Adjourned summons. 

The above company was formed and registered in 
1865 under the Companies Act 1862, with the object 
of supplying the city of Borne with water ; but the 
company met wiih great difficulty in carrying its 
object into effect, in consequence of its having a 
foreign domicil, and the great majority of its share- 
holders being Englishmen. 

In Dec. 1867, accordingly, resolutions were passed 
to wind-up the company under supervision, and to 
confirm an agreement which had been provisionally 
entered into with an Italian company called the 
Acqua Marcia (afterwards the Acqua Fia) Com- 
pany, for the transfer of the assets and liabilities of 
the Anglo-Bomano Water Company to the Acqua 
Marcia Company, in consideration of certain shares 
in the latter company, which were to be banded 
over to the liquidator of the Anglo-Bomano Water 
Company, and, after payment of the expenses of 
liquidation, were to to transferred to the share- 
holders in proportion to the number of shares held 
by them in the English company. 

The resolutions passed in Dec. 1867, were con- 
firmed at a meeting held on the 18th Jan. 1868. 
On the 25th of the same month a supervision order 
was made, and calls were afterwards made on 
English shareholders. 

Mr. William Wright, a former shareholder in the 
Anglo-Bomano Water Company, who had paid up 
his calls in full and had had the proportion of shares 
in the Acqua Marcia Company to which he was 
entitled under the agreement transferred to him, 
and whose name had been removed from the list of 
contributories of the Anglo-Bomano Water Com- 
pany, took out the present summons that the liqui- 
dator might be ordered to bring in and pass his 
accounts of receipts and payments within one week 
from service dn him of the order to do so. 

The liquidator resisted the application on the 
ground that Wright, having accepted the shares in 
the Acqua-Marcia Company instead of those which 
he had held in the Anglo-Bomano Company, and 
having had his name removed from the list was no 
longer a contributory of the company. 

Jessel, Q. C. and J. N. Higgins, in support of the 
summons, contended that the liquidator had no 
authority, without the sanction of the court, to make 
any compromise with a contributory or to remove 
his name from the list. After the supervision order 
was made the liquidator could only pass his accounts 
in the judge’s chambers, and any contributory was 
e n titl ed to an order to pass the accounts. Moreover^ 
if there should be any surplus of the proceeds of the 
Italian shares after payment of the expenses of the 
liquidation, Wright would be entitled to a share of 
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it; and he was, therefore, entitled to the order 
asked for. 

Sir Bichard BaggaUay, Q. C. and Langley, for the 
liquidator contended tHat even if there was jurisdic- 
tion under the Companies Act 1862, to compel the 
rendering of accounts by the liquidator in the case 
of a voluntary winding-up under supervision, there 
ought to be a special ground for doing so; and 
moreover, that Wright, having ceased to be a con- 
tributory, had no interest in the matter and was not 
entitled to the order asked for. 

Lord Komillt. — I have always considered it to be 
the rule that every contributory is entitled to call 
upon the liquidator to pass his accounts at reason- 
able intervals, provided that the application is made 
bond Jide, and not for purposes of vexation. It is 
true that Mr. Wright gave up his certificate of 
shares in the Anglo-Romano Company, and accepted 
shares in the Acqua Marcia Company instead, but 
he is nevertheless still a contributory of the former 
company, and as such is entitled to call upon the 
liquidator to pass his accounts. Tnere may be a 
surplus after payment of the expenses of liquida- 
tion, and as he never relinquished his right to share 
in such surplus he will be entitled to do so. I will 
not now decide whether the liquidator will be re- 
quired to vouch his accounts or not ; that will depend 
on the nature of them. 

Solicitors for Mr. Wright, Mercer and Mercer, 

Solicitors for the liquidator, Fltix, Arqles, and 
Bawlins. 


Monday, 3larch 21. 

Be Smith, Knight, and Co. (Limited) ; 

Battie’s Case. 

Company Contributory — Transfer of scares to escape 
Kabifity— False description of transferee — Directors 
with no power to reject transferee. 

A., by a deed of transfer purported in consideration of 
195/. to transjer certain shares in a company, which 
was soon afterwards ordered to be wound-up, to B., 
who was described in the transfer as of F. in the 
county of Cumberland, gentleman. The transfer was 
duly registered, and B.*s name was inserted on the 
register. The liquidator nearly four years afterwards 
discovered that B. at the date of the transfer was A.’s 
coachman, and resided with his master in Sussex, that 
his description in the transfer and that of the attesting 
witness uvrejalse, and that no consideration had been 
given for the shares. 

directors had no power under the articles of associa- 
-tion to r^ect any transferee. 

On an application by the liquidator to have B.*s name 
removed from the list of contributories and Afs fir^d 
thereon in his stead: 

DMA, that as the directors had no power to refuse a 
tran^eree, and as the transfer was out and out, the 
aypphnaiion must be refus^, but, under the circum- 
ntanoMi without costs. 

Adjourned summons. 

This was an application by the liquidator of the 
above company, which was being wound-up, that 
the name oif one Battie might be removed from the 
list of contributories, and that the name of Mr. 
Breach might be fixed thereon in his stead. 

The circumstances of the case were as follows : — 
In May 1866, Mr. Breach, who was then the 
registered owner of seventy shares in the company, 
executed a deed by which he puiported. In consider- 
ation of 1954, to transfer sixty-five of the shares 
tO' Battie, who was tlie coachman of the trans- 


feror, and the transfer was duly registered. In the 
transfer deed Battie was described as of Faugh, 
near Brampton, in the county of Cumberland, 
gentleman ; and’ the attesting witness, Charlotte 
Giles, was described as of the County Hotel, 
Carlisle. 

In Nov. 1866 the winding-up commenced. 

In Feb. last the liquidators suspicions were 
raised by a letter, which he found addressed by 
Breach to the secretary of the company. On 
making inquiries he discovered that Battie was 
Breach’s coachman, and that be resided at St. 
Clement’s, near Burwash, in the county of Sussex 
(Breach’s residence), and not at the place described 
in the transfer, and that Charlotte Giles, the attest- 
ing witness, was a schoolmistress from Windsor, 
who was oil a visit at St. Clement’s at the date of 
the execution of the transfer. 

No consideration was really given for the transfer, 
but the nominal consideration, 195/., was about the 
market price of the shares without a guarantee to 
register. Breach had attempted to sell the shares, 
but had been unable to find a purchaser who would 
guarantee registration. 

The directors had, under the articles of associa- 
tion, power to reject a transfer only in the event of 
the transferor being indebted to the company, or 
refusing to produce the certificate of title to the 
shares to be transferred : (See Be Smith, Knight, 
Co., Weston*s case, 19 L. T. Rep. N.S. 337 ; L. Rep. 
4 Ch. 20.) 

Sir Bichard Baggallay, Q. C. and Bindley for the 
liquidator, contc^nded that the transfer was a fraud 
upon the company on account of the nominal con- 
sideration, and the false description of the transferee 
and the attesting witness, and also that it was not 
an out an out transfer, and that for tliese reasons it 
was void. They cited 

Re Imperial Mercantile Credit Association, 
Williams's case, L. Rep. 9 Eq. 225n. 

Jessel, Q. C. and Caldecott, for Breach, were not 
called upon. 

Lord Romiely said that if the direetors had had 
power to reject a transferee the transaction would 
have been a fraud upon the company, and he should 
have set it aside ; but inasmuch as they had no such 
power, they were obliged to register the transfer, 
and as, on the evidence, his Lordship was of opinion 
that the transfer was out and out, he could not set 
it aside. The application must, therefore, be 
refused, but under the circumstances no costs would 
be given to Breach. 

Solicitors for the liquidator, Ashurst, Morris, and 
Co. 

Solicitor for Breach, Mayhew. 


V. C. STUART’S COURT. 

Reported by Edwabd Wnratow, Esq., Barrlster-at-Law. 

Barlow v. Bailey. 

Thursday, May 12. 

Practice — Nuisance — Application for leave to inspect 
works to ascertain the cause of reused. 

A nuisance must be proved by something altogether 
external. 

Where, therefore, the plaintiffs, after filing & biU to 
restrain the dffendants from manufacturing certain 
chemical preparations causing a nuisance, omplied for 
Imve to inspect the defendants* works for the purpose 
of ascertaining in what manner the nuisance was 
occasioned, the court refused the application. 

This was a motion on behalf of the plaintifFs in 
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the above suit, for an injunction to restrain the 
defendants from manufacturing certain chemical 
products, and for liberty to inspect the defeifdants’' 
works and premises at all reasonable times without 
notice. The facts were shortly these : — 

The plaintiffs were the owners of the Bilston 
Mills, at Sedgley, in the county of Stafford. The 
defendants, under the name of the GaJen Chemical 
Company, manufactured salts of ammonia, upon 
premises situated within fifty yards of the plaintiffs* 
mills. The plaintiffs’ case was that the defendants*^ 
manufactory constituted a nuisance. They alleged 
that the defendants, besides ammoniacal, used other 
chemical preparations, the particulars of which they 
were unable to ascertain, and they charged that 
they ought to be allowed to inspect the defendants* 
works and premises for the purposes of discovery* 

The plaintiffs prayed for an injunction in the 
usual form, but did not ask for liberty to inspect the 
defendants’ premises. 

Dickinson, Q.C. and Cracknall, in support of the 
motion, submitted that as the nuisance was the re> 
suit of certain chemical preparations used by the 
defendants, the exact products of which the plain- 
tiffs were unable to ascertain or particularise with- 
out inspection, they were entitled to an order for 
that purpose. If this were permitted, some plan 
might be arrived at for avoiding the nuisance and 
staying the litigation. The mere fact that the 
plaintiffs had not prayed for leave to inspect the de- 
fendant’s premises could not be urged as a sufficient 
reason for refusing the application. They cited 
Ennor v. Barwell, 1 De G. F. & J. 529 ; 3 L. T. 

Eep.N. S. 170;4Ib. 597. 

North, contra, contended that as the order asked 
for formed no part of the relief prayed by the bill, 
the court had no jurisdiction to make it. Even if 
the court had jurisdiction, an inspection was not at 
all necessary to the plaintiff’s case. If a nuisance 
existed, it was sufficient that it was externally 
apparent without internal evidence as to its exact 
source. 

The Vice Chancellor. — There is no necessity 
for a plaintiff to pray by his bill for liberty to 
inspect a defendant’s works for the purpose of ascer- 
taining in what manner a nuisance wliich he seeks 
to restrain is occasioned, if such inspection will 
assist him in showing his right to relief. Discovery 
is granted in various forms, without being prayed 
for, where the purposes of justice require it ; for 
instance, in the production of documents. I can 
seo no difference between inspecting a defendant’s 
books and papers and inspecting his premises if the 
object with which it is done is necessary to the 

t 'ustice of the case. Before granting such relief, 
lowever, the court always considers whether it 
would be justified by the nature of the case in inter- 
fering with the defendant’s property. In the present 
case there is nothing to warrant such an interference. 
The plaintiffs seek for an inspection with a view of 
showing that there is a nuisance, but a nuisance 
must be proved by something altogether external, 
and if there is a nuisance at all, it must be one 
which, although the cause of its existence is internal, 
it is itself externally apparent. The application, 
therefore, must be refused, but without costs. 

Solicitors for the plaintiffs. Field, Boscoe, Field, 
and Francis, for T. Leviter Smith, Birmingham.. 
Solicitors for the defendants, Bower and Cati<m 


Lira Assurance Socibtt. [V.C..M. 

V.O. MALINS’ COURT. 

Beportod by Q. T. Eswabos and 6. 1 . F. Oookb* Baors.* 
Barristers-at-Law. 

Jan. 21 and 28. 

Be National Provincial Lifb Assurance 

SociETr. 

Novation of contract — Transfer of business -^Assur- 
once office — Policy of assurance— Annuity — Winding., 
up. 

F., the holder of a life policy effected in the N. office, 
having knowledge that the iv. office had transferred its 
business to the B. office, and that the B. office subse- 
quently transferred its business to the A. office, paid 
the premiums on the policy from 1858 UMtil the 
dropping of the life in 18G9 to the A. office. 

Held, that there was a novation oj the contract, and 
that the N. office was released from liability on the 
policy. 

K. held an annuity granted by the N. office in 1854, in 
consideration of a sum oJ money then paid. A. Jtad 
notice of the transfer of the business of the N. office 
to the B. office, and of the transfer of the business of 
the B. office to the A. office, and received his annuity 
from the A. office for thirteen years. 

Held, on the authority of the Family Endowment 
Society (£. Rep. 5 cA 118 ; 21 L. T. Rep. N. S. 
775), that there had been no novation of the contract, 
and the N. office retained its liability to meet the 
annuity. 

In this case two petitions for the winding-up of 
the National Provincial Life Assurance Society 
were heard together. This society was incorporated 
under the 7 & 8 Viet. c. 110 (Joint Stock Companies 
liegistration Act), and was registered on the 1 8th 
July 1851. In Aug. 185G the society transferred 
its business and assets, and purported to transfer 
its liabilities to an association which was provision- 
ally, but never completely, registered as a joint- 
stock company, called the Bank of London and 
National Provincial Insurance Association; from 
that time the society ceased to carry on business. 
In Oct. 1858 the National Provincial Assurance 
Association transferred its business and assets to 
the Albert Life Assurance Company, the Albert 
taking upon itself the liabilities of the association, 
and from that time the association ceased to carry 
on business. 

The Albert Life Assurance Company carried on 
business until Aug. 18G9, when it stopped payment, 
and on the 1 7th Sept. 1869 it was ordered to be 
wound-up by the court. 

The first petition was presented by William 
Fleming, the holder of a policy of the society for 
1000/., on the life of Christopher George Carroll, 
effected by Carroll in Oct. 1855, and assigned to 
Fleming in Fob. 1856. The policy was on the 
terms of participation in profits, and the premiums 
/25/. 10s. lOcl.) were payable half yearly to the 
airectors of the society for the time being, at the 
office of the society, and the policy contained the 
usual proviso that the capital, stock, funds, and 
corporate property of the society should alone- be 
charged and liable under it, and the shareholders 
should not be personally liable. Fleming knew, 
though it did not appear that he received formal 
notice of the successive transfers of business from 
the society to the association and from the associa- 
tion to the Albert Company, and he paid the pre- 
miums on the policy to the association in 1867 and 
1868, and to the Albert Company from 1868 until 
the death of Carroll, in June 1869. Thereceipts for 
the premiums given by the association and. the 
Albert Company referred to the policy but did 
not mention the name of the society. 


46S-V6L XXII., N,Sr^MEPORTS., THE LAW TIMES. fJuna 4, i870. 

y.C. M.] Me Nahonax. Pbotxkoxal Lxfjs Assubakcb Sooibtt. [V.C. M. 

* . * 


The Albert Company, for two or three years | 
after the transfer to it of the business of the 
association, was in the habit of issuing a special 
form of rec^pt for premiums on policies effected 
either with the society or with the association, in 
which the premium was expressed to be received for 
the renewal of policy in the Bank of London and 
National Provincial Insurance Association, and 
it was farther stated that the liability of the 
Bank of London and National Provincial Insur- 
ance Association, by reason of the death of the 
assured under such policy, had been taken by the 
Albert Life Assurance Company, subject to the 
payment to them of all premiums and moneys 
now or hereafter to become due and payable 
under the same policy. Fleming had lost his 
receipts for 1859 and 1860, but he stated that he 
did not remember having received any receipts in 
the above form, and that he felt certain that he 
should have rejected any such receipt, as he always 
looked to the society as liable to him under the 

"icy. In cross>examination he admitted that if 
&e Albert Company had not become insolvent he 
should not have thought of applying to the society, 
and that he looked to the Albert Company as re- 
sponsible. A bonus on the policy was declared by 
ti^e Albert Company in 1863, and was added to the 
amount assured in the books of the company, but it 
did not appear that Fleming had notice of it. 

In June 1869 Fleming sent in his claim on the 
policy to the Albert Company; on the 15th July 
the secretary of the Albert wrote to say that the 
company admitted the claim (subject to a claim for 
reduction of the amount, in consequence of an error 
as to the age of the assured), and that the money 
would be payable on the 11th Oct. ; on the 8th Oct. 
Fleming’s solicitor wrote to the secretary to inquire 
whether payment would be made on the 11th, and 
received a reply that all payments were suspended 
for the present. On the 8 th Nov. he presented his 
petition to wind-up the society. 

The second petition was presented by William 
Kettle, the holder of an annuity granted by the 
society in 1854, in consideration of 400^ then paid 
to the society. Kettle received his annuity from 
the society until 1859, from the association in 1857 
and 1858, and from the Albert company from 1858 
until it stopped payment. Before presenting this 
petition he presented a petition to wind-up the 
association, but that petition was dismissed by 
Vice-Chancellor James. 

G/asse, Q. C., and Wickens, for Fleming, contended 
that this case was analogous to and covered by the 
Family Endowment Society^ L. Rep. 5 Ch. 118; 21 
L. T. Rep. N. S. 486, on app. 776, where it was held 
that a transferor company was liable to an annuitant 
receiving his annuity from a transferee company. 

WiUcock^ Q. C., and Cottrell^ upon Kettle’s petition, 
also relied upon the Family Enflowment Society (sup.). 

^ Pearson^ Q. C., and Higginsy for the official 
liquidators of the Albert Company, and Cotton^ 
Q. C., and Eodwelly for shareholders in the 
Natioim Provincial Life Assurance Society, opposed 
the petitions on the ground that the petitioners, by 
respectively paying the premiums on the policy 
to and receiving the annuity from the Insurance 
Assodlation and the Albert Company, had released 
the soctety from liability under its contracts 
with them. With regard to Fleming’s petition, 
he had accepted the Albert Company as his 
debtor in the policy in substitution for the society. 
They cited 

Kewns Y.Leafy 1 H. A M., 681 ; 

Bisihtmy. Beoti, 7 L. T. B^. N. S. 670; 

Bs Medical Invalid and, General Life Assurance 
Bociety» Y.C. J. 18 Beo., 1869 1 


Be CalhoUc Publishing and Bookselling Company 

2 Be a. J. & S. 116 ; 

JSva/ns y. Coventry y 8 Be. G. M. & G. 835 ; 

Be Smithy Knighty and Co., Ex parte Cfibsony L. 

R. 4 Ch. 662 ; 20 L. T. Rep. N. S. 835. 

Glasse, Q. C., in reply. 

In the course of the argument the Vice-Chan- 
cellor intimated his opinion that Kettle’s case could 
not be distinguished from the case of the Family 
Endowment ^iety (sup.), and the opposition to an 
order on that petition was not pressed. 

The Vicb-Chancellob stated the facts, and pro- 
ceeded : — Before I go any further, I may say that 
this is perfectly clear — that, although this is 
an office which had discontinued its business 
before this petition was presented for a period 
of thirteen years, although Mr. Kettle, an an- 
nuitant, holding an annuity granted in 1854, had 
from 1856 ceased to receive his annuity from this 
office, I am bound, by the authority of Vice- 
Chancellor James, confirmed by the Court of Appeal, 
in the case of the Family Endowment Society, to 
say that this being identically the same case as that 
of the Family Endowment Society upon Mr. Kettle’s 
petition, there must be the usual order to wind-up, 
and that indeed is a point which for some time has 
not been disputed. The only point upon which 1 
have heard the argument, and which I have now to 
decide, is whether I must also make the order u^n 
Mr. Fleming’s petition, or whether that petition 
should be ordered to stand over, or whether I should 
make no order upon it, or whether I should send 
Mr. Fleming’s claim into chambers to be adjudi- 
cated upon as a debt. That is what I have now to 
decide. Now, with regard to Mr. Fleming’s case, I 
am bound to say, after the argument I have heard, 
that I think there is a remarkable difference 
between the position of a person who is the grantee 
of an annuity, which Mr. Kettle is, and a person 
who is the holder of a policy of assurance. In the 
case of an annuitant, the grantors, the insurance 
office, once for ail receive the consideration. The 
consideration for Mr. Kettle’s annuity was paid to 
the National Provincial Assurance Society, and 
they undertook the payment of the annuity ; and 
although he has subsequently received his annuity 
from the Albert, it might well be, as James, V.C., 
and the Lord Chancellor and the Lord Justice 
considered, that he was at liberty to treat the Albert 
merely as the agent of the original grantors to pay 
the annuity. But when I look at the position of a 
policy-holder it appears to me to be very different. 
In this case Mr. Carroll originally insured his life 
in 1855, and the policy was assigned to Mr. Fleming 
so early as Feb. 1856, more than thirteen 'years, 
therefore, before the Albert stopped payment, and 
for all purposes, Mr. Fleming must be treated as if 
he had originally effected the policy. It is not denied 
that Mr. Fleming received notice in the year 1856 that 
the original office in which the assurance was effected 
intended to discontinue their business, and it is not 
attempted to be denied that he was perfectly aware 
that they had ceased to carry on their business as 
an assurance office, and that they had handed^ the 
business over to the Bank of liondon Association ; 
nor is it attempted to be denied that when the Bai^ 
of London Association in their turn gave up in 
1858, he had notice that the business was handed 
over by them to the Albert. From that time down- 
ward Mr. Fleming has looked to the Albert only ; 
to them he has paid his premiums ; he has taken 
receipts from them ; and if he had been determined 
to keep alive the liability of the National Provindkl 
Society, when he was told in 1866 that that society 
— which was not an old-established office that had 
obtained a great reputation or great stability, and 
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in^ which he had paid at the utmoat two pre- 
miums — was about to discontinue business and 
hand over its business to another office, I think 
upon every principle of justice and common 
sense he was bound to say, do not ac 9 ,uiesce 
in this, I ^ do not like the office to which 
you are going to hand me over, I will not go 
to the Bank of London Association.** And in the 
same manner in 1858, he might tuive said to the 
Bank of London Association, “ I will not go over to 
the Albert. You must before you transfer your 
business settle with me. You must give me a policy 
in another substantial office that I shall be satisfied 
with. I must be satisfied that the premium will be 
the same, and, providing I get a substantial office, 
it is perfectly immaterial to me what that substan- 
tial office is.’* It has been argued that it would be 
absurd to apply to such a case as this the doctrine 
of this court, that if a person stands by and sees a 
particular thing done, or allows persons to act upon 
the belief that a particular state of things exists, 
while he knows it does not exist, he is thereby 
bound ; ,but I am of a contrary opinion. I think it 
is quite proper that such a principle should be 
applied to such a case as this. Mr. Fleming knew 
in 1856 that the persons composing the National 
Provincial^ Assurance Society were about to alter 
their position ; he knew that they were going to act 
upon the assumption that when they got the 
policyholders to go to the other office and 
pay their premiums, they would thereupon give up 
business, and cease to be liable for the consequences 
of having carried on the business. If he did not in- 
tend to acquiesce it was his duty to say so. But 
he did not take that course. Without a word of 
objection, without remonstrance, he paid hie pre- 
miums for thirteen years to another office ; and does 
not justice require that he should be considered as 
having, although not possibly by express contract, 
yet by silence, acquiescence, and conduct, adopted 
such a course as binds him to adopt the new office, 
and to relinquish the liability of the old one ? In 
my opinion, decidedly it does. If this case were 
res Integra^ if there had been no decision of the 
Court of Appeal, I should, with entire satisfaction 
to my own mind, have come to the conclusion upon 
this transaction that it would be most inequitable 
to allow Mr. Fleming to resort to the old office after 
he has for so many years paid his premiums to, and 
taken receipts from, the new office. The form of 
receipt '"issued by the Albert, twelve years ago, 
if he received it in that form, told him that 
it was a premium on the renewed policy of 
the Bank of London, and National Provincial 
Life Assurance Association, and that their lia- 
bility under the policy had been taken by the 
Albert Company subject to the payment to the 
Albert of the premiums hereafter to become due. 
Even if he did not receive that form of receipt, I 
am of opinion that he has had notice of the fact as 
distinct^ as if he had received the receipt in that 
form. I believe, however, although it is not proved, 
that he must have received it, li«cause it is proved 
that it is the form in which they issued all their 
receipts. I said, in the course of the argument, that 
though it could not have occurred to Mr. Fleming*s 
mind, as a mercantile man, that having adopted this 
course of conduct for so many years, having clearly 
shewn by a corresppndenoe after the life dropped 
that he looked only to the Albert, and that 
after the winding-up order was made he still 
looked to the Albert, he could still retain ^e 
liability of the original office. It is perfectly 
dear that this suggestion of applying to the old 
office was not a sugestion of his own mind, but 
the suggestion of some legal mind conversant 
with these matters. No doubt the petition was 
presented in consequence of the decision in the case 


of the Family Endowment Society (sup.") ; but it raises 
a very material question whether the position of a 
policy-holder isprecisely the same as that of an annul* 
tant. I am of opinion that it is not the same ; and, 
therefore, unless I am bound by the decision of the 
Court of Appeal, I should certainly, as I have 
already said, come to the conclusion unhesitatingly 
that there is in this case no violation of contract 
and that Mr. Fleming is bound to resort to the 
assets of the Albert Company only. I feel, how- 
ever, great reluctance in deciding that point, as I 
should do in my own judgment, in consequence of 
the decision of the Court of Apj^al. If I make an 
order upon Mr. Fleming’s petition I shall be 
deciding that he has established to my satisfaction, 
and that I am bound by the Court of Appeal to hold, 
that he is a creditor of this company ; but I am 
certainly not inclined to do so ; nor am I inclined 
finally to conclude a question of so much import- 
ance in this stage of the proceedings. As it is a 
matter of so vast importance, not only in this parti- 
cular case, but in hundreds of insurance cases which 
I am afraid will come before this court, I will give 
every facility for taking the opinion of the Court 
of Appeal upon the question whether Mr. Fleming 
is or is not a creditor of this company. The 
order to wind-up having been made upon the 
other petition he will come in as a creditor 
of the company, and in that form I think the 
question ought to be adjudicated upon. That 
l^ing so, I shall make the order to wind-up 
on Mr. Kettle’s petition only; Mr. Fleming may 
then at the proper time bring in his claim as a 
debt. After what I have said, I should refuse it as 
a debt, and I should not put him to the trouble of 
coming here again, but I will give him every 
facility for going at once to the Court of Appeal. 
The only remaining question is to the costs of the 
petition. I should certainly desire that Mr. Fleming 
should have the costs, and I should wish that he 
should have them by consent. 

The respondents not objecting, the costs of the 
petition were made costs in the winding-up. 

Solicitors : Mackenzie^ Trinder and Co . ; Deane and 
Chubb ; LewiSf Munns^ and Co . ; Paine and Layton. 


Jan. 22, 24, and 29. 

Be Inteenational Lifb Assurance Society and 
Hercules Assurance Company ; Exparte Brood. 

Novation of contract — Policy of assurance — Transfer 

of bustness, 

D. field a policy of the 1. assurance society on the life 
of J., efected in 1841. In 1868 the /. assurance 
society transferred its business^ assets, and liabilities 
to the U. insurance company, and B, was informed by 
a circular letter that the 1. society was dissolved, and 
its business and assets transferred to the H. company, 
and that he was entitled to have his policy exchanged 
for a new one, or an endorsement made diereon, on the 
part of the company, guaranteeing its due fulJUmenU 
In Oct. 1868 B. paid the premiums tlmn due on the 
policy to the H. company, oJt the same time forwarding 
his policy to the office of that company, and it was rs- 
tumedto himwitha memorandumendorsedupon it to the 
effect that the funds and property of the H. compmy 
were liable for payment of the amount assured prmndea 
that future premiums were duly paid. J. mso tn 
Novi 1868, and B. sent in his claim to the M, com- 
pony: 

Hdd, that there had been a novation o/* <Ae i^^ct, 
and that the I. society were discharged from uaoiaty. 

This was a summons adjourned from chambers, 

by JosephBlood, the holder of a policy for 700A on the 
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life of William Jonee, effected with the International 
Life Assurance Soeietj, and the summons asked 
for liberty for Blood to prove his claim on the policy 
against the International Life Assurance Society 
and the Hercules Insurance Company ^Limited), or 
one of them, both those companies being in course 
of winding-up, the former by, and the latter under 
the supervision of the court. 

The policy in question was effected by William 
Jones on bis own life, on the 14th Sept. 1841, under 
a half yearly premium of 20/. 18s. 7dl, and was 
assigned by Jones to Blood, who was a solicitor, on 
the 12th Oct. 1867. At that time bonuses to the 
amount of 166/. 19s. had been added to the policy. 

In July 1868 the International Life Assurance 
Society transferred its business and assets to the 
Hercules Insurance Company, and on the dlst Aug. 
the chairman of the International sent to Jones, 
who immediately forwarded to Blood the following 
letter : 

I beg to annoimce to jon. that the above society having 
been dissolved, its business and assets have been trans- 
ferred to the Hercules Insurance Company, Limited. In so 
doing the directors of the International have carefuUy pro- 
tected the interests of their policy-holders. The Hercules 
was established in 1803, with a capital of half-a-million. Its 
present income, which is fast increasing, is already A‘10,000 
per annum, while its realised assets are proportionately 
hxge. 

La compliAico with the terms stipulated on behalf of 
the policy-holders, you are entitled to have your policy ex- 
changed for a new one, or an endorsement made therein, 
on the part of the Hercules, guaranteeing its due fuliilmeut. 
These terms the directors are now prepared to carry into 
effect, on your forwarding your policy to the head office of 
the Hercules, No. 25, Cornhill, Loudon, to which company 
your future premiums will be imyabie. 

In Oct. 1868 Blood paid the premium which 
became due in Sept, to the Hercules Company, and 
took the following receipt, signed by the manager 
and secretary : 

HeKcxn.ES Insurance Comxany (Limited) ; 

To which has been transferred the business of the Inter- 
national Life Assurance Society. 

Beceipt No. 59,093. 

Policy No. 1330. 201. 18s. 7d.. 

Beceived this 6th Oct. 1868, of Mr. William Jones, the 
sum of 201. 18«. 7d., being the premium for six mouths, 
ending the 9th March 1869, for the assurance of the sum of 
7001. upon tbo life of himself, agreeably with the terms of a 
policy of assurance granted 14th Sept. 1841, numbered as 
above. 

At tho same time Blood sent the policy to the 
office of the Hercules Company, and the following 
memorandum, dated the 7th Oct. 18G8, was en- 
dorsed utK)n it, and signed by two directors of the 
Hercules : 

Memorandum. It is hereby declared that, subject to 
the proviso hereunder stated, the funds and property of the 
Hercules Insurance Company (Limited), os provided for in 
the articles of association of the said company, shall be 
liable for the due payment of the sum of 7001. assured by 
the within policy with tho International Life Assurance 
Society, to the person or persons legally entitled to receive 
the same. 

Provided always, that the future premiums, payable in 
res];>ect of the said policy, be duly paid to the said Hercules 
Insurance Company Limited, at the times and in the 
manner set forth in the said poUcy. 

Jones died on the 10th Nov. 1868, and Blood 
thereupon sent in his claim on the j^licy to the 
Hercules, whose secretary on the 4th Dec. wrote to 
him, acknowledging the receipt of the claim, and 
stating that it would be submitted in due course to 
the directors. On the 30th Dec. 1868 and the 3rd 
Feb. 1869 he again applied to the Hercules, and on 
the latter day was told by the secretary that his 
claim was « All right.” On tho 15th Feb. he called 
at the office of tiie Hercules, but found the doors 
closed, the company having in the mean time passed 
resolutions for a voluntary winding-up. 

In Dec. 1868 a petition to wind-up the Inter- 
national Society was dismissed, but on the 19th Felx 
1869 the society was mdered to be wound-up by 
tile court ; and on the 23rd Feb. the voluntary 


winding-up of the Hercules was ordered to be con- 
tinued under tilie supervision of the court. 

This summons was taken out in April 1869. 
The applicant, in his first affidavit in support of the 
application, did not verify the letter of the 81st 
Aug. 1868 j but on the 28th Jan. 1870, after 
the case had been opened, he filed an affidavit 
(which was admitted by consent) verifying the 
letter, and stating that in accepting the endorse- 
ment on the policy he intended simply to obtain a 
guarantee from the Hercules, and not to release 
the International from their liability. 

Oahomet Q. C., and Chitty^ in support of the 
summons, contended that the original liability of 
the International Society had not been released, 
inasmuch as the acceptance of a new security did 
not of necessity discharge the original debtor. 
Mr. Blood was not bound either to discharge the 
International, or to object to the transfer of its 
business. If the transfer were ultra vires on the 
part of the International, he would acquire no 
right as against the Hercules. They referred to 
Harris v. Fat'well, 15 Beav. 31 ; 

Re Era Assuraixce Society, 2 J. <& H. 400. 

Glasse, Q. C. and Higgins, for the official liqui- 
dator of the International, maintained that there 
had been a complete novation of the contract. The 
transfer was not ultra vires as in the case of the 
Era Assurance Society (sup.). They cited : 

Re The Family Endotvment Society, L. Bep. 5 
Ch. 118 ; 21 L. T. Bep. N. S. 775. 

Phear, for the representatives of the creditors of 
the International, took the same line of argument. 

Cotton, Q. C. and E. Ford, for the liqxiidator of tlie 
I Hercules, admitted the liability of that company. 

Osborne, Q. C. in reply. 

The Vice-Chancellob stated the facts of tho 
case, and continued : I do not wonder that Mr, 
Blood makes every attempt to make all these par- 
ties liable to him ; I should very much rejoice to see 
it done. But what I have to consider is whether 
upon the whole transaction I must attribute to him 
the intention — and it is a question of fact in all these 
cases, what was the intention at tho time — to let off 
one debtor and take another; or an intention 
merely to acquire a guarantee and an additional 
liability of a new party, retaining that of the old 
one. Now I had yesterday in the case of the 
National Provincial Life Assurance Society (supra'), 
to consider the general question, what intention 
ought to he attributed by the court to a 
person, as to accepting a policy in one office 
in lieu of the policy of another ; or, in other 
words, as I then expressed myself, whether, 
when he has a policy in office A., and has notice 
from A. that A. is about to discontinue business, 
and hand that business over to office B., and know- 
ing all these circumstances he continues from year 
to year (and in the case yesterday it was no less 
than thirteen years) paying premiums to office B., 
the court ought not to consider that there was an 
intention to release the original office, and accept 
the liability of the substituted office. Here we have 
not that length of time. There it was a payment 
of premiums for thirteen years ; here it is payment 
of one premium only ; and if it had rested on the 
payment of that premium only, I think I should 
have had very considerable difficulty in arriving at 
the conclurion that there had been novation which 
hound Mr. Blood. But in order to put himself in 
a situation of having a legal demand against the 
Hercules, he actually sends the policy for indorse- 
ment, as he was invited to do. 1 am of opinion, apart 
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from the cireumetance of the contents of the letter 
of ^e SIst Aug., which I shall advert to, that after 
the communication made to him that the Inter- 
oational was about to dissolve or had dissolved, 
and the tender made to him of the liability of the 
Hercules, his paying the premiums to the Hercules, 
and taking the indorsement from them is conclusive 
that he acceded to the proposal to accept the 
Hercules and let off the International altogether. 
Then it was very much pressed upon me, that 
although that might have been the effect of the 
transaction by itself, if no correspondence had taken 
place, the terms of this letter written by the chair- 
man of the International, dated the Slst Aug. 1868, 
being the onlycosiniunication made to Mr. Blood of 
the intended transfer, are such that he is entitled to 
treat this, not as a novation, but as a guarantee. 
Now the letter is in^these terms : — [The Vice-Chan- 
cellor read the first two paragraphs of the letter, 
and continued :] I do not doubt that if he believed 
these statements, and I suppose he did believe them, 
that the Hercules had a clear income of 10,000/!., 
and that it was rapidly increasing, and that they 
had an abundant capital, he must have thought 
that there was something rotten in the state of the 
International, or they would not be giving up their 
business ; and that he should do well to accept the 
one instead of the other. Now comes the passage in 
which it is said that no substitution or novation is 
intended, but guarantee. No doubt the next para 
graph is not very accurately expressed : “ In com- 
pliance with the terms stipulated on behalf of the 
policj' holders, you are entitled to have your policy 
exchanged for a new one in which case there 
could have been no question but that that was a 
novation, “or” (and no doubt this is the alter- 
native) “ an indorsement made thereon on the part 
of the Hercules guaranteeing its duo fulfilment.” 
No doubt the words there are “ guaranteeing its due 
fulfilment,” but I cannot take a single expression in 
the letter, I must take the whole letter ; and look- 
ing at the whole together, what conclusion must I 
come to ? It begins by an announcement that the 
International have dissolved their business, and 
handed over all the assets. The contract of the 
policy is, not that the individual shareholders should 
be liable, but that the assets of the company should 
be liable, therefore ho is told that all that they con- 
tracted to be liable out of is to be handed over to a 
new company, and when he is told that he may 
have a substituted policy, or an indorsement on the 
old one, I am of opinion that it means the sanie 
thing, that whether the liability of the Hercules is 
shown by a new policy, or whether it is shown by 
an indorsement upon the old policy, it means a sub- 
stitution of one for the other, a complete novation of 
contract, and it does not, as has been contended, 
mean merely guarantee. In my opinion, he was 
bound, as a reasonable man, so to understand it. 
How, in point of fact, does he understand it? That is 
best shown by his conduct. If he thought ho had 
got the guarantee only, is it possible to believe that 
wfe^n the life dropped, if he thought he had two 
parties liable to him, he would not have given 
notice to both ? His whole conduct, from the time 
the life dropped, on the 12th Nov., and from a time 
much earlier than that, from the time of receiving 
the letter of the Slst Aug., to the 16th Peb. 1869, 
when he went to the office of the Hercules, and was 
surprised to find a padlock on the door — everything 
shows lhat it never entered his mind that he had a 
guarantee. He had a substitution of the liability 
of one office for that of the other, and he never 
thought he had anything more. I am cleitfly of 
opinion that it was a mere afterthou^t on his part 
to treat it as a guarantee, and that I think is con- 
clusively (diown by the fact that, in his affidavit in 
support of this cmim, filed on the 29th April last, 


be attached so little importance to the terms of this 
letter that he did not verify it ; and it is not until 
the affidavit filed this morning, which I could 
not have received but by cmisent, that he ventures 
to come forward and treat it as a guarantee. I am 
of opinion that that view of the case entirely fails. 
1 must, therefore, regard the whole transaction as 
showing to my mind most conclusively that Mr« 
Blood intended deliberately, at the time of the option 
being tendered to him, to accept the liability of the 
Hercules, not as an additional liability, but as a sub- 
stituted liability ; and his taking that indorsement 
on the policy conclusively shows, in my opinion, 
that he finally and for ever abandoned the liability 
of the International. Therefore, on that ground, I 
must dismiss the summons so far as he seeks to be 
admitted as a creditor of the International. So far 
as he seeks to be a creditor of the Hercules no oppo- 
sition has been offered ; therefore, such a creditor he 
must be admitted to be. I am clearly of opinion 
also, that the summons is ill founded so far as he 
seeks to be admitted as a creditor on both. I can 
only therefore, at present, admit him as a credi- 
tor of the Hercules. Ho may, possibly, though 
I do not encourage him in a litigation full 
of difficulties, have a case upon the misrepre- 
sentation contained in that letter, which induced 
him to enter into the contract ; but I cannot deal 
with that on the present summons; all I can do 
IS to dismiss the summons, as far as ho seeks to be 
admitted as a creditor of the International, and 
accede to it so far as he seeks to be admitted as a 
creditor of the Hercules. As to the costs I do not 
think it is a case for making the applicant pay the 
costs, but I cannot give him any costs except by 
consent. The official liquidators will have their 
costs out of the respective estates ; and as to the 
creditors’ representative, as he had liberty to 
appear, he will have his costs on this occasion ; but 
it must be understood in future that in all cases 
where the interests of the creditors and of the con- 
tributories are identical, the creditors’ repre- 
sentative, if he appears, will get no costs. 

Solicitors, Hendricks; J. Tucker; Barnard dtXidi Co.; 
Merriman and Co. 

V. C. JAMES’S COURT. 

Boported by the Hon. Robert Butler. Barrl6ter<at-LaRr. 

Saturday, April 23. 

Ue Bragkenbury’s Tbubt. 

Trust fund bequeathed to single trustee — App<»ntment of 
additional trustees— -Costs. 

Where a testatrix bequeathed a fund to a single trustee 
in trust for A. for life, with remainder over, on the 
petition of the parties interested in remainder, the 
Court allowed additional trustees to he appointed; 
the costs to be paid by the petitioners. 

This was a petition by the parties interested in 
remainder in a certain legacy for the purpose of 
having two persons appointed trustees, in addition 
to the existing trustee, who was the sole trustee 
under the will of the testatrix. 

It appeared that Elizabeth Fisher Brackenbury, 
by her will bequeathed the sum of 1000/. unto 
Charles Mitchell Nesbitt, upon trust to pay the 
income to William Brackenbury for life, and after 
his death in trust for her two nephews, Henry 
Downes and — Young, who were also appointed her 
executors aad residuary legatees. Downes and 
Young (the petitioners)^ requested William Brackeu- 
bury to concur with them in the appointment of 
proper persons to be trustees of this legacy, in addi- 
tion to Nesbitt, but he refused to conour in the 
appointment, and required the petitioners, as tilO 
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executors of the isill, to pay the legacy of 10007. to 
Nesbitt, as the sole trustee. This the petitioners 
were unwilling to do, considering it to be inexjH;- 
dient to pay the legacy to a sole trustee^ and there* 
fore this petition was presented for the purpose of 
haying two persons appointed trustees of the legacy 
of 1000/., and that the costs of all parties might be 
paid out of the corpus of the legacy* 

C. T. Simpson appeared for the petitioners, and sub- 
mitted that the trustees should be appointed, and 
that the costs should be paid out of the corpus of 
the legacy. He cited Grant r. Granty 84 L. J. 041, 
Ch. ; 12 L. T. Bep. N. S. 721, in which case a testator 
having bequeathed a large fund to a single trustee 
the court, at the instance of the tenant for life of 
the fund, appointed an additional trustee, the costs 
to come out of the corpus of the trust property. 

Norihy for the respondents. — This case differs from 
Grant v. Grant. In that case the trust fund was 
80,000/., in the present it is only 1000/. ; there the 
trustee was entitled beneficially after the life in- 
terest of the cestui que trust, in this case the trustee 
has no beneficial interest. If the petitioners want 
to hare other trustees appointed in addition to the 
one appointed by the testatrix, they should pay the 
costs. 

The ViCB-CHAKCELi.on was of opinion that as the 
petitioners were not satisfied with the directions of 
the testatrix who appointed only one trustee, new 
trustees, to be approved of by the respondent, might 
be appointed, but that the costs must be paid by the 
petitioners. 

Solicitors for the petitioners, Johnston and Jackson. 
Solicitors for the respondents, JSorris, Alien and 
Carter, 

Thursday, May 2C. 

Bees v. Braidlbt. 

Practiix^ Service of copy of bill — Defendants out of 

jurisdiction. 

Where defendants were resident out of the jurisdiction oj 
the court, substituted service of tfxe copy oj the bill 
was allowed to he made on their solicitor, who was 
employed by them in a suit that was still pending reh~ 
tive to the same subject-matter. 

This was a motion for leave to substitute service 
of copy of bill upon a solicitor, who was the solicitor 
to the same defendants in another suit, arising out of 
the same subject-matter, and also upon the receiver 
^pointed by the court in the suit of Braiddey v. 
Braidky. 

The defendants, Henry, Joseph, and John Braidley, 
were resident out of the jurisdiction in Australia, 
and Messrs. Baily, Shaw, Smith, and Bai^, were 
thek solicitors in the suit of Braidtey v. &-aidley, 
which was still pending ; and they were also their 
solicitors in the suit of Bose v. Braidley, both of 
which suits related to the same subject-matter as tbe 
present suit. On the 12th Feb., 1870, the court 
appomted Bobert Beid receiver of the property in 
"'.e suit of Braidley v. Braidley. 

On the 6th May, 1870, the plaintiff wtote to 
Messrs. Baily and Company to say that he had filed 
a bill of foreclosure against the above-named defen- 
dants, and asked them to give an undertaking to 
appear for the defendants. 

1^ It was now XHToppsed to effect service of the bill 
upon Messrs. Baily and Co. and Bobert Beid (the 
receiver]^ the defendant being resident out of the 
jurisdiction. 

ffobnes appeared in support of the motion. 

The ViOB-CBAiroxLLOB w»s of Hinton that, as 


Messrs. Baily and Company were the solicitors to 
the three defendants in a suit which was still pend- 
ing relative to the same subject-matter, substituted 
service of the bill might be made upon them, 
the defendants being out of the jurisdiction of the 
court, and also upon the receiver in the cause of 
Braidley v. Braidley. 

Copy of the order for substituted service to be 
served with the copy bill. 

Solicitor, W. H. Bees. 


(Common ILalD <Eourt0. 

COUBT OF aHEEX’S BENCH. 

Bepoited by T. W. Saundebs and J. Shobtt, Esars.. 

Barri.'«ters-at>Ijaw. 

Wednesday, May 4. 

Bbg. V. Livbsbt akd others. 

Levelling, ^c., streets not being highways — 11 ^12 
Viet. c. 68 (Public Health Act), s. 69 — 26 & 27 Viet, 
c. 70, s. 10, subsections 1 and 3. 

By sect. 69 of the Public Health Act 1848 (11 d* 12 
Viet. c. 68), in case any present or future street not 
being a highway ” (which is construed by a subsequent 
Act to mean any highway repairable by the inhabitants 
at large), “ be not sewered, levelled, ^c., to the satis^ 
faction of the heal board of health, such board may, 
by^ notice in writing to the respective owners or occu~ 
piers of the premises fronting, adjoining, or abutting 
upon such parts thereof as may require to be sewerw, 
levelled, require them to sewer, level, d^., the 
same, ^c., and if such notice be not complied with, the 
said local board may, if they think fit, execute the 
works mentioned or referred to therein ; and the ex- 
penses incurred by them in so doing shall be paid by 
the owners in default according to the frontage of 
their respective premises, and in such proportion 
as shall be settled by their surveyor, or in case of dis- 
pute by arbitration.'* 

By the 26 d" 27 Viet. c. 70 (enabling the Public Works 
Loan Commissioners to hnd, and local boards in 
certain counties to borrow money for the purpose of 
providing work for the unemphyed manufacturing 
classes), sect. 10, sect. 69 of the Public Health Act 
1848, and sect. 88 of the Local Government Act 
1868, are incorporate. By sub-sect. 1 of sect. 10 
it is enacted that **ihe notice required to be given, 
prior to the execution of such works by the local 
board, may be in the form prescribed by the Local 
Government Amendment Act 1861 and by sub- 
sect. 8, “ any person to whom such notice as aforesaid 
has been given may, before the expiration of the 
period limited for the execution of the works, object 
to the execution of the works in the manner speed* 
fed,** d’c., end, “in default of giving the notice 
lastly require it shall not he competent Jor such per- 
son to question the validity of any rate or charge 
made by the local board, for defraying or securing 
the expenses incurred by them in executing sum 
works, except on the ground that the same have not 
been executed in conformity with the plan, section, 
specification, or estimates thereqf.** 

Held {Mellor J., iHssentiente), that an owner on whom 
notice to level, d^., undar the said Acts, had been 
served, and, who had not given notice of objection, 
was estopped Jrom shewing that the street in ques- 
tion was a highway repairable by the inhabitants at 
large. 

Sj^ial case stated for the opinion of the Court 
of Queen's Bench by the court of quarter sessions 
of the county of Lancaster, upon an appeal agidnst 
an order made justices in petty sesMons at Orer 
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Darren, on the 20th May 1869, for the appellants to 
pay to the respondents the sum of 551. 19s. 1<4 for 
paving, sewering, &c., a road within tlie township of 
Over Darwen, in the county of Lancaster, called 
Tack*row Back, and 13/. 14s. lOd. for the respon* 
dents’ costs of proceedings before the justices. The 
court of quarter sessions confirmed the said order. 

1. The appellants are the owners or occupiers of 
land fronting, adjoining, or abutting upon a street 
called Tack-row Back, situate within the district 
of the local board of health of Over Darwen. 

2. The respondents are the local board of health. 

8. The respondents in or about the month of 

Dec. 1863, and after the passing of the Public 
Works (Manufacturing District) Act 1863, pre- 
pared a list in writing of work required to be exe- 
cuted in the said district, in exercise, inter nZ/tr, of 
the powers contained in sect. 69 of the Public 
Health Acts 1848 and 1858, including in the said 
lists the paving, &c., of Tack-row Back aforesaid. 
The respondents duly submitl'ed the same to the 
public works loan commissioners, together with proper 
plans, specifications, and estimate in that behalf. 
The said commissioners duly approved the same, and 
out of the money at their disposal granted a loan 
to the respondents upon security, according to the 
said Act, of 34,000/. for the purposes aforesaid. . 

4. Upon such grant being made, the notice re- 
quired to be given prior to the execution of the said 
works was given in the form prescribed by the 
Local Government Amendment Act 1861, or to the 
like effect by the respondents to the appellants, and 
was served by being delivered at the place of resi- 
dence or business of the appellants. 

5. Specifications and estimates of the said works 
duly certified by the surveyor of the respondents were 
deposited for inspection, with the plans and sections, 
in the manner required by the Local Government 
Act 1858, and Amendment Act 1861, and the said 
estimate showed the proposed apportionment of the 
expenses of the said works in respect of the pro- 
perties of the different persons affected thereby. 

G. No objection was made by the appellants to 
the execution of the said works in the manner in 
the said specification and estimates specified, or to 
the proposed apportionment of the said expenses, 
and no notice in writing was at any time given by 
the appellants to the respondents of any matters 
being objected to in the premises. 

7. The appellants did not execute the said works 
within the time limited in the said notice, and upon 
such default the said works were executed by the 
respondents in conformity with the plans, sections, 
and specifications, and at a cost within the amount 
of the said estimates thereof. 

8. Demand of repayment of the expenditure so 
incurred by the board was duly mude, but the 
appellants not paying the same, the respondents 
duly instituted proceedings before the justices for 
recovery thereof, and obtained the order appealed 
against. 

9. The appellants contend that they are htit liable 
to pay any portion of the said expenses, ot of the 
costs of the said proceedings before the justices at 
Over Darwen, on the ground that the said street is 
a highway repairable by the inhabitants at large. 

10. The appellants, at the proceedings before the 
justices, and also on the hearing of the siud appeal, 
proi^sed to call evidence to show that the said street 
or highway, called Tack-row Back, was a highway 
repairable b^ the inhabitants at lar^. 

11. The justices below and the quarter sessions 
respMtively decided that such evidence was inad- 
missible upon the ground that under the 10th section 
of the said Public Works (Manufacturing Dis- 
tricts) Act 1868,” it was not competent to. the 
appellants to question the validity of the charge b, 
the lespondentafor defiraying ^e expenses in' 


by them in executing the said works as aforesaid, 
except on the ground that the same had not 
been executed in conformity with the plans, 
sections, specifications, or estimates thereof. 

The question for the opinion of the court is 
whether such evidence was properly rejected. 

Leresche and Watson for the respondqnts. — ^The 
evidence was properly rejected. By the 26 & 27 
Viet. c. 70, Public Works (Manufacturing Districts) 
Act 1863, the Commissioners of the Treasury are 
empowered to place certain sums of money at the 
disposal of the Public Works Loan Commissioners 
to be advanced by way of loan to (amongst other 
public bodies) local boards under the Local Govern- 
ment Act 1858, for the purpose of enabling them to 
provide work in certain counties for the unemployed 
manufacturing and labouring classes. By the 
11 & 12 Viet. c. 63 (Public Health Act 1848), s. 69, 
where any street not being a highway (which term 
by the 15 & 16 Viet. c. 42, s. 13, is construed to 
mean any highway repairable by the inhabitants at 
large) is not sewered, levelled, paved, flagged, and 
channelled to the satisfaction of the local board, the 
board may, by notice in writing to the respective 
owners or occupiers of the premises fronting, ad- 
joining, or abutting upon such parts thereof as may 
require to be sewered, &c., require them to sewer, 
&c., the same within a time specified in the notice ; 
and if the notice be not complied with the local 
board may execute the works mentioned or referred 
to therein ; and the expense incurred by them in so 
doing shall be paid by the owners in default, accord- 
ing to the frontage of their respective premises, and 
in such proportion as shall be settled by their sur- 
veyor, or in case of dispute 4s shall be settled by 
arbitration in the manner provided by the Act; 
and such expense may be recovered from the last- 
mentioned owner in a summary manner, or the same 
may be declared by order of the board to be 
private improvement expenses, and be recover- 
able as such in manner by the Act provided. 
The above section, and also sect. 38 of the 21 & 22 
Viet. c. 98 (Local Government Act 1858), are in- 
cluded in sect. 10 of the 26 & 27 Viet. c. 70, wMch 
by sub-section 1 enacts that the notice to be given 
prior to the execution of such works by the local 
board or local authority may be in the form pre- 
scribed by the Local Government Act 1861 (24 & 25 
Viet. c. 61), or to the like effect, and shall be served 
as therein provided. By sub-section 2 specification 
and estimates of the works certified by the surveyor 
of the local board or local authority shall be depc* 
sited for inspection with the plan and sections in the 
manner required by the Local Government Act 
(1858) Amendment Act 1861 ; and when the works 
affect the property of more than one person, the 
estimates shall show the proposed apportionment of 
the expenditure of the works in respect of such pro- 
portions. By sub-section 8 any person to whom 
such notice as aforesaid has been given may, before 
the expiration of the period limited thereby for 
the execution of the works mentioned therein, ob- 
ject to the execution of such works in the manner 
specified, and to the proposed apportionment of tite 
expenses . of executing the same, and may give ^ 
notice in writing within the period aforesaid, to tto 
local board or local authority of the matter objwtw 
to. In default of giving the notice lastly required, 
it shall not be competent for such person to qu^ 
tion the validity of any rate or charge niade ojr the 
local board or local authority for defraymg or 
securing the expenses incurred bv them in execimng 
sudk works, except on the ground that the same have 
not been executed in conformity with the plan, sec- 
tion, spedfioation, or estimates thered ; and by 
sub-sectioh 4, in case of notice of objection ^as 
aforesaid, the local board or local authon^ 
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may thereupon require that the several matters 
objected to shall be referred to arbitration in the 
manner prescribed by the Public Health Act 1848, 
before they proceed to execute the works in ques- 
tion. The effect of sub-sect. 3 of sect. 10 of the 
26 & 27 Yict. c. 70, coupled with the other enact- 
ments, is that the respondents having per* 
mitted the local board to incur this debt to 
the Public Works Loan Commissioners without 
objection, are now estopped from setting up 
that the street in question was a highway re- 
pairable by the inhabitants at large. [Blaok- 
fiCTKy, J. — It is desirable, if possible, to give effect 
to sub'Sect. 3, but it seems very difficult to do so. 
In dealing with a highway repairable by the in- 
habitants at large, under sect. 69 of the Public 
Health Act 1848, the local board seem to have acted 
ultra vires.'] It is contended that under sub-sect. 10 
the notice of objection should nevertheless have 
been given in order that the local board might not 
be misled as to the money to be borrowed, and for 
which they are responsible. The notice might have 
been in these or similar words : “ I object to you 
•charging me with the proposed expenses relating to 
this street, because it is one repairable by the in- 
habitants at large.” Had this been done, the local 
board might have taken the means for securing 
themselves provided by sub-sect. 4. 

HoVeer^ Q. C., for the appellants. — Ic was incum- 
bent upon the local board, before exercising their 
borrowing powers, to ascertain the legality of the 
proposed mode of expenditure, and whatever may 
have been the intention of the Legislature it is 
clear that the notice required under sub-sect. 3 
cannot extend to the present case. The local board 
are bound by the language of the enactment, and to 
extend its signification in the manner contended for 
the court must add to instead of construing the 
words employed. It is clear that the question as 
to whether a street be or be not repairable by the 
inhabitants at large, is one which cannot bo made the 
subject of arbitration. Dailey v. Wilkinson, 33 L. J. 
161, M. C., and Parkinson (app.) v. The Mayor, ^c., 
of Blackburn (reaps ), 33 L. J. 119, show that even 
when the local board perform works within their 
jurisdiction they cannot recover the expenses if the 
notice to the owners be imperfect. 

Blackbubk, j. — In this case we have to put an 
interpretation upon a most obscure Act of Parlia- 
ment, and the question for us is whether the terms of 
the enactment in question can be extended so as to 
enable us to carry out the intention of the Legis- 
ture. Undoubtedly sect. 69 of the Public Health 
Act 1848, has reference only to streets which are not 
“highways,” which term by a subsequent Act is 
interpreted to mean streets repairable by the inhabi- 
tants at large ; but we must see how far this is 
affected by the subsequent enactment. By sub-sect. 

3 of sect. 10 of 26 and 27 Viet c. 70, in default of 
giving notice of objection to the execution of the 
proposed works, it is not competent to the owner to 
q u estion the validity of the rate or charge made by 
tbo loc^ board for defraying or securing the ex- 
p^oses incurred in their execution, “except upon 
the ground that the same have not been executed in 
confomuty with the plan, section, specification, or 
esHmates thereof.” The question then is how far 
these words operate to extend the range of ob- 
jections necessaiy to be made by an owner desiring 
to protect himself from charges proposed to be made 
upon his property ; and I have arrived at the con- 
~*usien that although under sect. 69 of the Public 
Health Act 1848 standing. alone^ it would not be 
incumbent upon him to object when the local board 
give notice of their intention to execute works 
entirely beyond their jurisdiction, yet nevertheless ] 
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where he does not so object, the words of sub-sect. 3 
must be taken as restricting his powers of questioning 
the validity of the rate or charges to be made only 
in the cases therein specified ; and that the justices 
were, therefore, right in excluding evidence that the 
street in question was a highway repairable by the 
inhabitants at large. 

Mellob, j. — Upon this question I am unable td 
arrive at the same conclusion with the other mem- 
bers of the court. It is clear that the Public 
Health and Local Government Adis authorised 
local boards to execute these sort of works, and to 
charge the owners only in streets not being high- 
ways, that is not repairable by the inhabitants at 
large. Such being the law up to the passing of 
the 26 & 27 Viet. c. 70, the question is how far that 
Act operates to alter or extend the liabilities of 
owners, and unless it docs so, it is manifest that 
there is nothing to justify the decision at which the 
justices have arrived., Now by sect. 3 of the latter 
Act, “ such loans may be made for the purposes of 
any permanent works which the local board ob- 
taining the loan is authorised to execute under the 
powers of the Local Government Act 1858 ” (which 
by implication must extend to the Public Health 
Act 1848) “or this Act, or (as the case maybe), 
which the local or other authority obtaining the 
loan is authorised to execute under the powers of 
any local Act, or this Act, or otherwise,” and it 
seems to me that the true construction of this is that 
the last Act must be taken as incorporating the 
previous Acts as they stand, and not in any way 
departing from or adding to the existing law. This 
further appears from sect. 10 of the same Act, 
which, with respect to works to be executed by 
virtue thereof under sect. 69 of the Public Health 
Act 1848, and the Local Government Act 1858, pro’ 
vides that “ the notice required to be given prior 
to the execution of such works by the local board 
or local authority may be in the form prescribed by 
“ The Local Government Amendment Act 1861, or 
to the like effect;” and then comes sub-sect. 3, 
under which “ any person to whom such notice as 
aforesaid has been given,” &c., “ may object to the 
execution of the works in the manner specified, 
and the proposed apportionment of the expenses of 
executing the same.” It seems to me, therefore, 
that we cannot affirm the decision of the justices 
without importing into the case some other form of 
notice essentially different from that prescribed by 
the earlier and adopted by the latest of these Acts, 
and that if the intention of the Legislature were 
that contended for, they have not used the neces- 
sary words for carrying it into effect. 

Hannsk, j. — I t is with the greatest difficulty 
that I have been enabled to arrive at a conclusion 
upon this question ; but I nevertheless think for 
the reasons given by my brother Blackburn that the 
justices were right in rejecting the proposed evi- 
dence. 

Judgment for the respondents, 
Saturday, May 7. 

Allex (app.) V. Thompson (resp.) 

Game—Using snares on Sunday — 1 2 Will, 4 

c. 32, 8, 3. 

TThe Qrd section of \ ^2 Will. 4, c. 82, enacts that ** if 
any person tohaiev&r shall kiu or take any game, or 
use any dog, gun, net, or other engine or instrument, for 
the T^rpose of kiUing or taking any game on a Sund^ 
or Christmas Day, such person shall, on conviction 
thereof,** he liable to a penalty, 

Oa Satur^y, fhe Xhth Aug, last, the appeUant, who had 
an excise licsMe for kuUng game, was seen settuyf 
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snarA on land over which he had the right of 
ing. There was no evidence to show that he wcw 
there on Sunday the \$thy but the respondent went to 
the place on that day^ saw fifty or sixty snares set 
ready to catch grouse^ and founa dead grouse caught in 
two snares. 

Upon an information laid ayainst the appellant under 
the above-mentioned section^ charging that he^ “ on the 
\&th Atig. (being Sunday) .... did .... unlaw- 
fully use certain engines or instruments, to wit, snares 
for the purposes of taking gamef the justices convicted 
and fined him : 

JELeld, that the Justices were right in so doing. 

Case stated by justices of the North Biding of 
Yorkshire under 20 & 21 Viet. c. 43. 

An information was laid by the respondent, under 
1 & 2 Will. 4, c. 32, s. 3, charging that the appellant 
on the 15th day of August (being Sunday), at the 
township of Bainbridge, in the said North Biding, 
did then and there unlawfully use certain engines 
or instruments, to wit snares, for the purpose of 
then and there killing game, to wit grouse, in an 
allotment there situate, in the occupation of Christo- 
pher Percival. 

At the hearing it was proved on the part of the 
respondent and found as a fact that the appellant 
was setting snares on the 13th and 14th days of 
August, in an allotment or pasture, in the township 
of Bainbridge. There was no evidence to show 
that the appellant was there on the 15 th August, 
but the respondent went into the allotment on that 
day and saw fifty or sixty snares set ready to catch 
grouse, and found two dead grouse caught in the two 
snares. 

It was contended on the part of the ax:)pellant 
that the setting of the snares on the I3th and 14th 
of Aug., and not going on the land to examine them 
on the 15th Aug., was not such a user as is contem- 
plated by the 3rd section of 1 & 2 Will. 4, c. 32. 

It was also contended on the part of the appel- 
lant that a snare or piece of wire, such as was 
found set by the respondent, is not an engine or 
instrument within the meaning of the above section. 

It was admitted that the appellant had a proper 
excise licence for killing game, and also that the 
appellant had the consent of the owner and occupier 
01 the land to sport over it. 

The justices convicted the appellant, and adjudged 
him to pay a fine of 5s., and 1/. 45. Gd. costs. 

The questions for the court were 
First. Whether it is an offence against the third 
section of 1 & 2 Will. 4, c. 32, to set snares on a 
Saturday (or any other day except Sunday), and 
allow them to remain set so as to catch or entrap 
grouse on a Sunday ; and 
Second. Whether a snare is an engine or instru- 
ment within the meaning of the said section of the 
said Act. 

The respondent did not appear. 

Holker, Q.C. (Macdonald with him) for the appel- 
lant. — The conviction was wrong. A snare is not an 
engine or instrument ** within the meaning of the 
statute. The 3rd section enacts that where any 
person shall kill or take any game, or use any dog, 
gun, net, or other engine or instrument for the pur- 
pose of killing or taking game on a Sunday,** he 
shall be liable to a penalty. The person using a 
dog,. gun, or net must have a kind of manual control 
oyer them, not so with respect to a snare, which 
differs from a net in the manner in which it acts, and 
is not therefore ^usdem generis. [Blao,|ubitbn, J*-— 
There are draw nets and stake nets, but the ordi- 
nary use of a net is to set it, and then the game 
ions into it. How then does it differ in opera- , 


tioa from a snare?] Then as to the meaning 
of the word “use,** this section of the Act 
was framed to aid the keeping of the Sab- 
bath. [Mbllor, J. — It is to prevent agricul- 
tural labourers rambling over the country on their 
day of leisure and snaring game.1 But this is not 
the case of a poacher, for the appellant had a licence 
to take game, and it was on his own land. All the 
words of the section point to an actual manual user 
of the means whereby the game is killed, the person 
being present, “If any person shall bull or take- 
game.*’ [Mellor, J. — Sect. 3 not only applies 
to killing game on Sunday, but also in close 
time.] (a.) [Blackburn, J. — ^It would be difficult 
to say that if a snare was set on Saturday 
night and game got into it on Sunday, that 
the person setting it did not kill the game on 
Sunday. Lusu, J. — You say he does not use it 
when he walks away from it ; then he never uses it 
at all ?] Only when he is watching it. lie puts it 
down intending it to catch game, not to catch game 
solely on Sunday. He cannot be expected to go and 
take a numberof snares up every Sunday, and have to 
replace them on Monday inorning. [Blackburn, J. 
— The statute says he must do so. He would be 
bound to do so in close time.] There is analogy be- 
tween this section and the^Lord’s Day Act. Would 
a fisherman be liable for having his nets down on Sun 
day, or a miller for not stopping his mill? [Black- 
burn, J. — The wording of this statute is different, 
and not analogous to the Lord’s Day Act. Although 
Sunday, Christmas Day, and close time, are brought 
together very oddly, still I do not see why this sec- 
tion should not be treated as one for the preserva- 
tion of Sunday.] The ai>pellant was doing what he 
had a perfect right to do on his own land. Is there 
a desecration of the Sabbath in merely allowing the 
snares to remain down on Sunday ? He must be 
supposed to have been behaving in a decent way all 
Sunday. In order to mtdke profitable use of these 
snares he must be near them to take the grouse out, 
otherwise the game would be devoured by kites or 
vermin. 

Blackburn, J. — There is no doubt that the Legis- 
lature, when they passed this Act of Parliament, 
bound curiously together and mixed up provisions 
relating to Christmas Day and Sundays with those 
respecting close-time, for they proceed on different 
grounds. By sect. 3 of 1 & 2 Will. 4, c. 32, it is 
enacted that if any person whatever shall kill or 
take any game or use any dog, gun, net, or other 
engine or instrument for the purpose of killing or 
taking any game on a Sunday or 'Christmas Day, 
he shall be liable to a penalty of 5/. There cannot 
be any doubt that when a person on Saturday 
night puts down a snare with the intention that it 
shall be in operation on Sunday, and it kills game 
on that day, he has made himself liable to that 
statute. Mr. Holker argued that he must be 
personally present, but it is clear that one who in- 
tentionally causes the death of a grouse on a 
Sunday comes within the terms of the Act. Now, 
what this man is convicted of is that he left the 
snares there on a Sunday, and we must take it that 
it was his intention for them so to act as they would 
probably do — viz., kill game on the Sunday. Is not 
that “ using” the snares on a Sunday ? 1 ^ 
is. If he left the engine in such a state as ^ 
game, is not that “ using it to kill game?” Th^ 
as to the contention that “ snare” is not a worn 
sfusdem generis with the words “ dog, gun, or net, 
if it were once made out that a personal use ef 
the instrument were required by the terms or 
this sectioa of the Act, then that argument might 
have w^ght. But the word “ engine” (derived from 

(a.) The latter paxt of the section contaiins proTisioiis for 
HhB olTonco of UUixig in spooiflod closd txinOe 1 
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it^enia) includes 'a snare, which is a contrivance** 
or “ device**— an “engine” for killing game. 

Mbllor, J. — am of the same opinion. 

Lusk, J. — I am entirely of the same opinion. 
Indeed, according to Mr. Holker*s argument, there 
could Ito no using a snare longer than the moment 
during which it was being laid d(^n. ^ That cannot 
he the intention of the statute which says “ If any 
person whatever shall kill or take any game, or use 
any dog, gun, net, or other engine or instrument, for 
the purpose of killing any game on a Sunday or 
Christmas Day,** he shall be liable to a penalty. 
That means if any person puts down a snare and 
keeps it down on the Sunday. 

Judgment for the respondenL 

Attorney for appellant, W. P. Roberts, 


Thursday^ April 28, 

Thomas v. Purcell. 

County Court — Power of amending pleadings — Case 
sent down for trial after issue joined— ^ 20 Viet, 
c, 108, ss. 26, 57. 

Where a cause commenced in a Superior Court is sent 
dowHy after issue Joined, for trial in .•» County Court 
under sect. 26 of tne County Courts Act 1856 ( 19 ^ 20 
Viet. c. 108) : 

Semhle, per Blackburn and Mettor, JJ. — 1 he judge of 
the County Court before whom the cause is tried may, 
by virtue of sect. 57 of the above Act, amend ah defects 
and errors in the proceedings, such as variances and 
accidental mistakes, but cannot add a new plea, as that 
would be raising a different issue from that which the 
judge of the Superior Court in his discretion sent down 
to he tried. 

Semble, per Hannen, J.—In such a case the judge of the 
County- Court may not only amend variances and acci- 
dental mistakes, but may exercise the same powers of 
amendment generally as a judge of the Superior Court 
sitting at Nisi Prius. 

This was an action commenced in the Court of 
Queen*s Bench, and sent down, after issue joined, 
for trial in the Westminster County Court, under 
sect. 26 of the 19 & 20 Viet. c. 108. 

The declaration was on a bill of exchange, 
accepted by the defendant, and indorsed to the 
plidntiff, and there were also the ordinary money 
counts. 

The defendant pleaded (1) a denial of the 
acceptance; and (2), to the money counts, never 
indebted. 

Issue was joined on both pleas. 

The declaration was delivered on the 29th 
July 1869. Issue was joined on the defendant*8 
pleas on the 25th Oct. of the same year. The 
cause was set down for trial before the judge of the 
Westminster County Court on the 16th Nov., but 
it w^, by consent adjourned from that day to the 
® g^^ound of the absence through 
illneM pi a material witness on the part of the de> 
fen^^ On the 26th Nov., when the hearing 
came bib counsel for the defendant applied to 
the Couni^ Court judge to amend the record by 
adding a pma of fraud. The learned judge refused 
to make, the amendment asked for, partly, if not 
wholly, bn the ground that he had no power to do 
so in cases sent down for trial under sect. 26 of 
19 & ^.Vict c. 108. The issue having been found 
in favour of the plaintiff, a rule nisi was obtained 
by Cutbtu, calling upon the plaintiff to show cause 
wl^ the verdict obtained In the case before the 
judge of the County Court should not be set aside, 
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and a new trial had on the ground that thffleamed 
judge had power to amend, and ought to have 
amended, the pleadings by adding a plea of fraud. 

Sect. 26 of 19 & 20 Viet. c. 108 enacts that 

Where in any action of contract brought in a Superior 
Court the claim indorsed on the writ does not exceed 501., 
or where such claim, though it originally exceeded 501. is 
reduced by payment into court, payment, an admitted set* 
off, or otherwise, to a sum not exceeding 501., a judge of a 
Superior Court, on the application of either jmrty, after 
issue joined, may, in his discretion, and on such terms as he 
shall think fit. Older that the cause be tried in any County 
Court which he shall name ; and thereupon the plaintiff shau 
lodge with the registrar of such court, such order and the 
issue; andthe judgeof such court shall appoint a day for the 
hearing of the cause, notice whereof shall be sent by post or 
otherwise by the registrar to both parties, or their attor* 
ueys ; and after such bearing the registrar shall certify the 
result to the master’s office of such Superior Court, and 
judgment in accordance with such certificate may be signed 
in such Superior Court. 

Sect. 57 of the same Act provides that 

The jhdg<> ot a County Court may at all times amend all 
defectsL^a errors in any proceeding in such court, whether 
there isanything in writing to amend by or not, and whether 
the defect or error be that of the party applymg to amend 
or not ; and all such amendments may bo made with or 
without costs, and upon such terms as to the judge may 
seem fit ; and all such amendments as may be necessary for 
the purpose of determining iu the existing suit the real 
question in controversy between the parties shall bo so 
mode, if duly applied for. 

Bosanquei now showed cause against the rule. 
The County Court judge had no power to ameudthe 
record by adding the pica which he was asked to 
add by the defendant. The issue must be joined 
before a cause can be scot down by a judge of the 
Superior Court in which the action is brought for 
trial in a County Court; and after the issue is 
joined the judge of the Superior Court is to exer- 
cise his discretion in sending it down. The record 
still remains in the Superior Court in which the 
action was commenced ; the trial of the issue only 
is to take place in the County Court, and the 
registrar of the County Court is, after the hearing, 
to “ certify the result to the master’s office of 
Superior Court, and judgment in accordance with 
such certificate may be signed in such Supe> 
rior Court.** If the judge of the County Court 
could add a plea iu a case sent down for trial before 
him after issue joined, he could alter the whole 
issue sent down without any exercise of the discre- 
tion of the judge of the Superior Court on the new 
issue thus raised. Iu Balmforth v. Pledge, 7 B. & S' 
425, after referring to the latter part of sect. 26 of 
19 & 20 Viet. c. 108, which provides that the 
registrar of the County Court is to certify the 
result to the master’s office of the Superior Court, 
and that judgment in accordance with the cer- 
tificate may be signed in such Superior Court. Shee 
J. says, “Now, if the construction which Mr 
Kemplay contends for were right, this last 
clause of sect. 26 would be useless, because it does 
not effect anything which could not be done under 
sect. 49; the cause having become a County 
Court ^usf, we judgment would under that sea- 
tion, il;;fbf sn amount exceeding -20/., be removable 
by c^n^art into a Superior Court in order that exe- 
cntigfif’ mighty be had thereon. Sect. 26 makes it 
obligatory on the registrar to certify the result tO 
the Superior Court, because the cause still remains 
iu it, and judgment is therefore to be signed in that 
court. . . . The registrar in certifying the re- 
sult does only a ministerial act ; the cause never 
leaves the Snperior Court.** And Lush, J. observes^ 
“ The judge of tiie County Court is in the same 
position as the sheriff is pla^ in by a writ of trial, 
and as. a judffs ef QQ® of the Superior Courts when 
acting as a commissioner at Nisi Prius : the latter 
tries the cause as commissioner and not as a judge 
of the Superior; Court ; and the general jurisdictlea 
over the cause as to granting a new trial, Ac., 
remains in the court out of which the record came.’* 
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Bain r. Gregory^ 14 L. T. Bep. N. S. 601, was referred 
to on this point. Further, if the judge had power 
to amend by adding a plea, he was justified in re* 
fusing to do so by the circumstances of the present 
case ; the defendant having had ample time to make 
the application long before the day of the trial, 
which had been postponed from a previous day at 
his request. 

Cuthitt in support of the rule. — The County Court 
judge had power to make the amendment asked for. 
The 26th section of the 19 & 20 Viet. c. 108 pro- 
vides that the ** cause*’ is to be sent down for trial 
in the County Court, in this respect differing from 
3 & 4 Will. 4, c. 42, by which the “ issues ” were to 
be sent to be tried before the sheriff or judge of any , 
court of record for the recovery of debt in the 
county. If the word “ cause ” is to have its ordinary 
meaning in this section, then all the incidents of 
the trial of a cause at Nisi Frius are annexed to it, 
and the County Court judge must have the same 
powers of amendment as a judge at Nisi Prius has. 
In Edwards v. Edwards^ 5 C. B., N. S., 638, in 
answer to an argument of counsel that there was 
no substantial distinction between a reference of a 
cause for trial to the County Court under the 
19 & 20 Viet. c. 108, 8. 26, and a reference to a 
County Court judge under the 17 & 18 Viet. c. 126, 
8. 7, Williams, J. said : “ I think decidedly there 
is. In WAeatcro/i v. Easier, 27 L. J. 277, Q. B., the 
effect of the order was to make the cause, for the 
purpose of trial, a cause in the County Court, 
whereas the reference under the Common Law 
Procedure Act is a mere step in ascertaining 
the damages.” flVlELLOR, J.^ — He says^ “for 
the purpose of trial.^ If it is a cause in the 
County Court, the County Court judge has by 
sect. 67 of 19 & 20 Viet. c. 108 the power of 
making the amendment asked for. [Blackburn, 
J.-— It is only a cause tried in the County Court, 
and by the 26th section of this Act it cannot be 
sent down until after issue has been joined.] The 
issue paper sent down is the record, and it has been 
held that that is the record which can be certified 
on by the County Court judge. [Blackburn, J. — 
I go with you to this extent, that the County Court 
judge has power to amend all variances and such 
like defects. But the addition of a plea raises quite 
a different issue from that which was sent down 
for trial, and therefore I think it is not an amend- 
ment within the meaning of the 67th section.] 
This County Court Act was passed after the 
Common Law Procedure Act 1864, and ito 67th 
section, following as it does almost verbatim the 
196th section of the Common Law Procedure Act 
1854, ought to be taken to confer on the judge of the 
County Court the same power of amending that the 
latter enactments confer on the judge of the Superior 
Courts. [Mbllor, J.— .The exercise of the discre- 
tion of the judge at chambers as to the sending 
down the case would be greatly influenced by the 
nature of the issue then before him. If that issue 
could be altered by the County Court judge, he 
might try what the Su^rior Court judge Would 
never have sent down.] If the County Coqrt 
judge had the power to amend he was bound to 
* :e the amendment imder the circumstances of 
the case. 

Blackburn, J. — I think that in this case the rule 
ought to be discharged. The case involves one 
question of coniriderable importance, on which I 
have formed my own opinion. Perha]^^ however, 
it is not absolutely necessary to the decision in this 
case. It is this, whether the judge of the County 
Court, to which a case is sent down for trial under 
the 26th section of the 19 & 20 Viet. c. 108, l^|M>w«r 
to add a plea so as to change the issue wEIct was 
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sent to be tried. There is in point of substance a 
very great difference between altering or amending- 
a plea so as to make it what it was really intended 
to be, and adding a plea so as to change the issue 
from what it originally was to something quite 
new. Sometimes, no doubt, the distinction is very 
nice between the two things ; but there is, notwith- 
standing, a substantial difference. It is clear that 
what the County Court judge was asked to do in the 
present case was to add to the issue of non-accepit 
as to the bill of exchange, a completely new plea, 
and not merely to change or amend the old one. 
What we have to see, then, is whether the judge had 
power to make an alteration of that character. It 
seems that the learned judge was of opinion that he 
had not the power to do so ; but it appears also that 
he was of opinion, and I think on very reasonable 
grounds, that the defendant was too late in making 
the application to add the new plea, and that even 
if the judge considered be had the power, as a 
matter of fact he would not, u^n the merits of the 
case, have added the plea which ho was asked to 
do ; and I am of opinion that he had good reasons 
for refusing. But had the County Court judge 
power to add the plea if he had been so minded ? 
The 26th section of 19 & 20 Viet. c. 108 enacts 
that “ where in any action of contract brought in a 
Superior Court, the claim endorsed on the writ does 
not exceed 60/., or where such claim, though it 
originally exceeded 60/., is reduced by payment into 
court, payment, an admitted set-off or otherwise, to 
a sum not exceeding 60/., a judge of a Superior 
Court on the application of either party after issue 
joined may, in his discretion, and on such terms as 
he shall think fit, order that the cause be tried in 
any County Court which he shall name ; and there- 
upon the plaintiff shall lodge with the registrar 
of such court such order and the issue ; and the 
judge of such court shall appoint a day for the- 
hearing of the cause, notice whereof shall be sent 
by post or otherwise by the registrar to both 
parties or their attorneys ; and after such hearing 
the registrar shall certify the result to the master’s 
office of such Superior Court, and judgment in 
accordance with such certificate may be signed 
in such Superior Court.” The words of that section 
are “ after issue joined.” Now we. have already 
decided in the case of Babnjorth v. Pledge, T 
B. & S. 426, and I think quite rightly, that 
when a case is sent down for trial in the County 
Court under that section, the case is not turned 
into a County Court case, but is sent down merely 
in order that it may be tried there and the result 
certified to the Superior Court from which it la 
sent; and, therefore, that a motion for the new 
trial of a case so sent down must be made in the 
Superior Court and not in the County Court. Then 
comes the question as to amendments which 
justice would require to be made, which of them 
can be made by the County Court judge? The 
96th sect, of the Common Law Proc^ure Act 
1854, as it seems to me, is not so worded as to 
give the County Court judge the power of making 
amendments. That section provides that “it shall 
be lawful for the Superior Courts of com- 
mon law, and every judge thereof and any 
judge sitting at Nisi Prius, at all times to 
amend all defects and errors in any proceedinge 
under the provisions of this Act, whether there is 
anything m writing to amend by or not, and 
whether the defect or error bo that of the party 
applying or not ; and all such amendment may be 
mime with or without costs, and upon sura tCTms ra 
to the oonrt.or judge may seem fit ; and all sura 
amendments as may be necessary for the pnrp^ or 
determining in the existing suit tto questira in 
controversy between the parties ^aU be so made if 
duly a^liM for.” We oannot» I think, bring the 
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County Court judge within the words “Superior 
Courts of common law, and any judge thereof, 
and any judge sitting at Nisi Prius,” and therefore 
that section does not give him the power of amend- 
ment. But in the County Courts Act of 185G 
<19 & 20 Viet. c. 108), there is a section, the 67th, 
which enacts, in words almost identical with the 
06th section of the Common Law Procedure Act 
1854, that “ the judge of a County Court may at 
all times amend all defects and errors in any pro- 
ceedings in such court, whether there is anything 
in writing to amend by or not, and whether the 
defect or error be that of the party applying to 
amend or not, and all such amendments may be 
made with or without costs, and upon such terms as 
to the judge may seem fit; and all such amend- 
ments as may be necessary for the purpose of deter- 
mining in the existing suit the real question in con- 
troversy between the parties shall be so made if 
duly applied for.” When a case, then, has been 
sent down from a Superior Court for trial in a 
County Court, after issue joined, I think the case 
becomes a “ proceeding ” in the County Court, and 
that therefore all defects, errors, variances, and such 
ether things as exist by mistake, can be amended by 
the County Court judge, for this is incidental to the 
trial. But when he is asked to alter the issue alto- 
gether, and not merely to amend a slip in the 
pleadings, such a power does not, I think, fall within 
the meaning of the words of the section. I think that 
adding a plea does not come under any of the words 
used, and that that can only be done by a judge of a 
Superior Court having the power to do so. We do 
not generally amend by adding pleas at Nisi Prius 
after swearing the jury, but summonses are taken 
-out for that purpose. I do not think it was the in- 
tention of the Legislature to confer such a power 
on the judge of the County Court, in cases sent 
•down for trial before him. The judge of the Su- 
perior Court is to have the issue joined before 
him and to send down that case to be tried, and 
any alteration which would have the effect of 
making it a different case must be made by him. 
Altering the defence to one of fraud is altering 
the issue which was sent down to be tried ; 
and if the attention of the Legislature had 
been called to the matter they would, 1 think, have 
said that they did not intend that the case sent down 
by the Superior Court Judge for trial in a County 
Court should be altered by the judge of the County 
Court. I mention all this because the point is one 
■of considerable importance; but I do not think, it is 
necessary to decide it here, because the alteration 
asked for was one which the judge would not have 
made even if he had the power. The rule therefore 
must be discharged. 

MEX.LOB, J. — lam of the same opinion. Before 
the case of BaJmJorth v. Pledge was decided, a diffi- 
culty did present itself to my mind which would 
have induced me to think that the judgment de- 
livered in that case should have been the other way, 
because of the inconveniences which might result 
from holding that the judge of the County Court 
has not power to amend the record by adding a plea 
if necessary, and I thought that the use of the wmrd 
result’* in the 26th section of 19 & SO Viet, 
c. 108, providing that the registrar of the County 
Court is “ to certify the result ” to the Superior 
Court, involved the power of making such an 
amendment. I can now, however, say that 1 assent 
to the view the law which was expressed by my 
brothers in that case, and to the principle on which 
that case was decided, because 1 am convinced 
that the intention of the Legislature was that the 
Judge who sent down the issue for trial in the 
County Court should exercise his discretion on the 
matter. The 26thueetioB says, that ** where in any 


action of contract brought in a Superior Court 
the claim indorsed on the writ does not exceed 50/., 
&c., a judge of a Superior Court, on the applica<* 
tion of either party, after issue joined, may, in his 
discretion and on such terms as he shall think fi^ 
order that the cause be tried in any County Court 
which he shall name, &c.** Now, if the County 
Court judge can entirely change the issue sent 
down to the County Court when it comes on to be 
tried before him, he may try a cause which the 
judge of the Superior Court in the exercise 
of his discretion would not have sent down 
to the County Court at all. I think, there- 
fore, that the strong and explicit words used 
in the section confine the power of the judge of the 
County Court to making such amendments, as 
variances and other defects of that kind. The 
governing words of sect. 26 of 19 & 20 Viet. c. 108, 
as bearing on this point are “ after issue joined.** 
Consequently I am of opinion that it was not in- 
tended by the Legislature that the County Court 
judge should exercise his discretion in altering the 
issues sent down to be tried before him by a judge 
of the Superior Court acting in the exercise of his 
discretion. Our judgment in this respect is entirely 
supported by the decision in Balmforih v. Pledge, 
But it is not absolutely necessary for us to decide 
the question in the present case, because I think 
that in the circumstance that the defendant must 
have possessed a knowledge of the facts on which 
he moved to add this plea, long before the trial at 
which the application was made, the County Court 
judge had abundant reason for thinking that the 
application was not a bond juU one, and for refusing 
to amend the record by adding the plea which he 
was asked to add by the defendant. 

Hankek, J. — If it were necessaiy to decide the 
question w'hether the County Court judge has or 
has not power in cases sent down for trial before 
him under the 26th section of the 19 & 20 Viet, 
c. 108, to amend the record by adding a plea, I 
should have required more time before I gave my 
judgment, for I have considerable difficulty in 
agreeing in the opinion expressed on this point by 
my brother Blackburn. 1 cannot help thinking 
that it was intended by the Legislature to confer 
on the County Court judge in such cases the same 
powers of amendment as are exercised generally 
by a judge of a Superior Court at Nisi Prius, by 
virtue of the 196th section of the Common Law 
Procedure Act 1854. No doubt the words “ after 
issue joined ” in the 26th section of the 19 & 20 Viet, 
c. 108, show that the judge of the Superior Court 
is to have the issue joined between the parties 
before him in order to assist him in making up 
his mind as to whether the case is a 8tting one to 
be sent down for trial before the judge of a County 
Court. But we all know that it must fre- 
quently hapi^n that though the facts as they ap- 
I)ear to the judge of the Superior Court when he 
makes the order, are such that the case seems fit to 
be tried in a County Court, yet, when the case comes 
on to be tried, facts may come out which, if they 
had been brought to the knowledge of the Superior 
Court judge in the first instance, would have in- 
duced him to refuse to send the case down to the 
County Court. If such a state of things oceans 
must the case be postponed until an application can 
be made to the judge at dbambers? That is a 
course whidi would lead to great inconveniences. 
However. I mention all tills merely as showing 
that if it were necessary to decide this pointy I 
should require menre time before I gave my decisien. 
But I agree in the judgment to be pronounced on 
the ground that, if he had the power to do ip, this 
was not a case in which the judge of tiie Cran^ 
Court oogh^ to have added such a plea as he was 
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asked to do. I think the judge had good reason 
for being of opinion that the case was not a proper 
one for making the alteration sought for. 

Muk dUcharged. 

Attorney for plaintiff, E. T. Roberts* 

Attorneys for defendant, Tucker, New, and Idtng^ 
dale* 

COX7BT OF COMMON FLEAS. 

Beported by M. W. McKkllab and H. H. Hockimo. Escirs. 

Barrisiiera-at-LaWa 

Aptil 21, Eay 3, and 4. 

John v. Bacon. 

Negligence — Contract to carry — Invitation — Responsi- 
bility for negligence of others. 

The defendant was part owner and manager of a line of 
steamers that plied between M. and L. It was the 
usual course to take passengers from the shore of M. 
on hoard a small steamer to a hulk that was moored in 
iheharbour, and from this hulk the passengers went on 
to the sea-going steamer. On the hulk there was an 
offce, where a servant of the defendant sold tickets to 
persons going by the steamer, W., the owner of the 
hulk, let it to different persons as a depdt for goods. 
Amongst others ne let it to the defendant at a yearly 
rent for the convenience of passengers and the storage 
of goods; and it was agreed between him and the 
defendant that W. should Jit it up for the accommoda- 
tion of passengers to the satisfaction of the defendant* s 
agent, and that the defendant should light it. One 
servant of W. was stationed on the hulk to look after 
it. The defendant advertised his steamers to go from 
M. to L., and in the advertisement the above mode of 
transit was described. The plaintiff, in pursuance of 
the advertisement, went in the usual way by the small 
steamer on to the lower deck of the hulk, up a ladder 
to the upper deck, where he bought his ticket ; then 
down to the lower deck again for the purpose of going 
on board the sea-going steamer, when he fell through 
an open hatchway that was just at the bottom of 
the ladder, and was much injured. It was quite 
dark at the time, and there was no light on the lower 
deck. In an action for compensation for the injuries 
sustained, the jury having found that there was negli- 
gence in leaving the hatchway in this state, and that 
there was no contributory negligence on the part gf the 
plaintiff, it was 

Held, that, irrespectively <ff the question whose servants 
they were who were guilty of the negligence, the defen- 
dant was liable, both on the contract to carry siffely, 
and on the contract implied by the invitation given to 
persons intending to go by the steamers to come on 
board the hulk* 

This was an action for negligently carrying the 
plaintiff, whereby he fell down a hatchway, and 
was much injured. 

Pleas: 1. Not guilty; and, 2. Contributory negli- 
gence on the part of the plaintiff. 

^e action was tried before Channell^ B. at the 
lost summer assizes at Pembroke. It appeared 
that the defendant was the part owner and manager 
of a line of steamers that plied between Haverford- 
west and Liverpool, calling at Milford Haven on 
tile way. One of this line of steamers— the 
/Swsretofi— was advertised by the defendant to call 
at Milford Haven on May 6th 1868, at ten o’clock. 
On the way-bill containing this advertisement, it 
was stated that intending passengers might start 
frmn.the shore of Milford Haven on the evening in 
question in a small steamer called the Qip^ and be 
carried by her, free of extra charge, to a lai^ hnlk 
that was moored in the harbour, ahMmi^p of which 
the Sovereign was to come. This hiuk was a targe 
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ship of 1200 tons, so that its upper deck was coU'- 
siderably higher than that of the steamers. It was 
accordingly the practice for passengers, intending 
to go by the steamers, to be landed from the smau 
steamer called the Gipsy that plied between the hulk 
and the shore, through a port hole on to the lowerdeck 
of the hulk. There was on the other side of the lower 
deck of the hulk another port-hole, through which 
the passengers went on board the huge sea-going 
steamers. Midway between these port-holes was a 
ladder leading on to the upper decl^ on which there 
was a ticket office, in which the defendant’s servant 
sold tickets to persons going by the steamers. 
Passengers, however, were at liberty, if they chose, 
to pay their fares when they got on board the 
steamer. The plaintiff, on the evening in question, 
went in the Gipsy, from the shore of Milford Haven 
to this hulk, and landed in the usual way through 
the port-liole on to the lower deck. He then went 
up the ladder on to the upper deck, and bought his 
ticket at the ticket office, lie then waited on the 
upper deck until the Sovereign (which was about 
two hours late), came up. He then went down the 
ladder on to the lower deck, intending to go through 
the port-hole on board the Sovereign. On arriving, 
however, at the bottom of the ladder, and taking 
a short step forward, he fell down an open hatch- 
way into the hold of the hulk, and sustained very 
severe injuries. There was no light on this lower 
deck, and the open hatchway down which the plain- 
tiff fell, was not more than a couple of feet from 
the bottom of the ladder. There was one person 
on board the hulk, who was permanently in charge 
of it, he was the servant of Williams, the owner of 
the hulk. The other men who were anisisting in the 
embarkation of passengers by the Sovereign, were 
the servants of the defendant, and had come over 
with the plaintiff in the Gipsy. These servants 
swore that they cautioned the plaintiff to be careful,, 
und that the plaintiff laughed at the caution, say- 
ing this was not the first time he had been on board 
ship. The plaintiff, however, denied that any such 
caution was given him, or that he made any such 
reply, and he was corroborated by several of the 
passengers. 

The agreement between the defendant and Wil- 
liams was put in by the plaintiff. By it Williams 
agreed to let the defendant have the use of the 
hulk at a yearly rent, for the embarkation of pas- 
sengers and the storage of goods. Williams was to 
have it properly fitted up for the accomodation of 
passengers to the satisfaction of the defendant’s 
agent, and the defendant undertook to light it. The 
defendant, however, had not the sole use of the 
hulk, but it was used by several other persons as a 
dep6t for goods. The (iain tiff’s counsel also put in 
a copy of the way-bill, advertising the departure of 
the defendant’s steamers, for the purpose of showing 
how it was proposed to make the transit from the 
shore of Milford. It was stated, at the bottom of 
the way-bill, that the defendant would not be re- 
sponsible for any accident hap^ning to passengers 
on board the hulk. The plaintiff, however, was not 
cross-examined as to whether be had seen this last 
notice, and no evidence was giv^ l^the defendant to 
show that he had seen it. The ticket sold to the 
plaintiff made no allusioa to this notice, and merely 
stated the fare, the class, and tiie names of the 
jj^aoes — Milford Haven to Liverpool. 

On this evidraee the defendant’s counsel sub- 
mitted that there waa no evidence to go to tiie jury, 
and the learned judge decided that there was, and 
the jwy having negatived the charge of ewtribu- 
tory negligence on tiie part of the jfiaintiff, and 
having assessed the damages, a verdict was ent^^ 
for tiie plaintiff, subject to a special case for the 
ophtioB M the court. ^ , 

AUen haviDg obtained a rule MtM for a new tiialoii 
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the ground that the jury ought to have found for 
the defendant on the point of contributory negli* 
gence, it was agreed that the special case should be 
abandoned, and the points that were to have been 
raised in it argued with the rule. 

Bowen and Be Rutzen showed cause. The de- 
fendant's servants were the persons guilty of the 
negligence ; there was but one servant of Williams 
permanently on board the hulk, while several 
servants of the defendant were there superintending 
the embarkation of the passengers. But even if it 
was the servants of Williams whose negligence 
caused this accident, the defendant is responsible, 
as the accident happened in the course of the transit 
from Milford Haven to Liverpool, during the whole 
of which the defendant had contracted to carry the 
plaintiff safely : 

Great Western Railway Company v. BlaTcc^ 7 
H. & N. 987 j 31 L. J. 346, Ex. ; 7 L. T. Eep. 
N. S. 94 ; 

Buxton V. North Eastern- Railway ^ L. Eep. 3 Q. B. 
549 ; 18 L. T. Eep. N. S. 795 ; 

Miuchamp v. The Lancaster ^c. Railway Com- 
pany , 8 M. & W. 421. 

[Smith, J. cited Francis v. Cockrelly22 L. T. Rep. 
N. S. 203.] Moreover, irrespectively of the ques- 
tions whose hulk it was and whose servants had 
charge of it, the defendant was bound, having in- 
vited the plaintiff and others to come on board the 
hulk to take their tickets and embark on the 
steamer, to see that the hulk was in a tic and proper 
state, and not having seen to that he is liable in 
this action : 

Indermaur v. Dames, 16 L. T. Rep. N. S. 293 ; 
L. Eep! 2 C. P. 311 ; 36 L, J. 181, C. P. 

Quain, Q. C. Alten, and Coleridge, in support of 
the rule.— The facts clearly show that the servants 
of Williams were responsible for this negligence. 
It must have been they who left the hatchway ip 
this dangerous state. That being so, the defendant 
is not liable. In Blake v. The Great Western Railway 
Company {uhi sup.') the court decided on the ground 
that the arrangement between the South Wales and 
the Great Western Railway Companies was such as 
virtually to make the South Wales line part of the 
Great Western Railway, and also to make the two 
companies partners quoad this journey. [Bovill, 
C.J.— I think that the case w’as decided on the 
ground that there was a contract between the Great 
Western and Blake, by which the company agreed 
to carry him safely the whole distance. Moreover 
the servants, through whose negligence the accident 
happened, in that case were the servants of the 
South Wales Company only, and had nothing to do 
with the train in which Blake was being carried.] 
Blackburn, J. rested his judgment in the case of 
Buxton V. The North-Eastern Railway Company 
{ubi sup.) op The Great Western Railway Company v. 
BlaJ^ but the decision in that case did not 
justify him in delivering the judgment he did. 
The ^ hulk was a quasi public place, kept by 
Williams, and let out by him to various 
persons. The agreement between Williams and the 
defendant shows that the defendant had not such 
exclusive possession of, and control over, the hulk 
to make him liable. Moreover, the nature of the 
contract is disclosed in the way-bill, which shows 
that the defendant expressly declar^ he would not 
be liable for any accident on board the hulk. 
[BovitL, C. J. — Ifou never showed that the plaintiff 
agreed to be bound by that condition.] The plaintiff 
himself put the way-bill in as part of his case. 
Moreover, the plaintiff was not bound to go on this 
hulk. As many passengers went out by boats and 
got <rtk board the steamer as went on to the hulk. 
Again, the evidence of contributory negligence was 
so strongs that the defendant is entitled to a new 
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trial, on the ground that the verdict was against the 
evidence. 

Bovxll, C. j. — A t the trial of this case, the jury 
found a verdict for the plaintiff for 100/., and the 
learned judge who presided, gave leave to the de- 
fendant to move to have the verdict entered for 
him, if the court should be of opinion that, on the 
facts and documents in the case, there was no evi- 
dence of negligence for which he was responsible, 
and the court were to have power to draw inferences 
of fact. In pursuance of that leave Mr. Allen ob- 
tained a rule, and he also obtained a rule for a new 
tri^ on the ground that the verdict was against the 
weight of evidence. The questions raised in this 
case seem to me to be, first, whether there was any 
negligence on the part of anybody which led to the 
accident; secondly, whether the defendant is re- 
sponsible for the consequences of that negligence ; 
thirdly, whether the defendant is protected by the 
notice ^ven in the time table ; and fourthly, whe- 
ther there was contributory negligence on tne part 
of the plaintiff conducing to the accident. The 
jury found that there was negligence in leaving the 
hatchway as it was, and that there was no contri- 
butory negligence. It can scarcely be disputed that 
there was evidence of negligence on the part of 
some one with regard to the hatchway. With 
respect to the question of contributory negligence, 
I must confess that there certainly seems to me to 
be a preponderance of evidence in favour of the 
defendant. Still there are certain points in the 
evidence given by the defendant’s witnesses, which 
might form fair subjects of comment. At any 
rate, the jury, who had a great deal better oppor- 
tunity of arriving at the truth than we have, 
believed the plaintiff and his witnesses in prefer- 
ence to the witnesses called for the defendant ; and, 
as the learned judge who tried the case has not 
reported himself dissatisfied with the verdict, we 
must decline to interfere. With regard to the 
question of negligence^ in leaving the hatchway as 
it was, 1 do not hesitate to say that there was 
negligence on the part of somebody. Was the 
defendant responsible for that negligence? The 
defendant represents the owners of a line of 
steamers plying between Haverfordwest and Liver- 
pool. One of these vessels was advertised to leave 
Milford Haven for Liverpool at ten o’clock at night 
on the 6th May last year. Now, what was the mode 
in which that transit was to be performed ? Accord- 
ing to the time-table, passengers were to embark at 
Milford on board the Gipsy, to be carried free of 
charge to the stationary hulk. It is stated that the 
Gipsy was to ply between Milford and the hulk in 
connection with the steamers. • The defendant thus 
made himself a carrier of passengers for reward from 
Milford to Liverpool, and the transit was, according 
to the time-table, to be commenced on the Gipsy. 
The Gipsy was to. land the passengers on board the 
hulk, and they were then to remain on the hulk 
until the steamer came. There was a ticket office 
on board the hulk, at which the defendant sold 
tickets for the whole journey. The plaintiff was 
received by the defendant to be carried as a pas- 
senger from Milford to Liverpool. He did not pay 
in the first instance, i.e., on board the Gipsy; but 
in many cases where persons travel by steamer they 
do not take their tickets until they get on board, 
and, to all intents and purposes, tne defendant was 
carrying the plaintiff for reward. Before the acci- 
dent happens, the plaintiff had taken his ticket 
and paid his fare. The plaintiff, having got on 
board the hulk, had to wait there until the steamer 
came up. The steamer was not very punctual ; it 
was idvertlsed |or ten but did not arrive till twcuve 
o’clock. Tba defendant bad taken means to secure 
the use of the hulk for the passengers. In his 
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answer to the interrogatories, he says, *' We had the 
use of the hulk for receiving goods and passengers.** 
We have, moreover, before us the agreement between 
him and the owners of the hulk. That shows that the 
defendant had secured the use of the hulk for the 
accommodation of the passengers, and in it 
the defendant stipulates with the ourner of the 
hulk that it is to he fitted up and arranged to the 
satisfaction of the defendant’s agent for the use of 
passengers by the steamer, and further the defen- 
dant engages to provide proper lights. Thd defen- 
dant had not the sole and exclusive use of the 
hulk, but he was bound to light it himself, and also 
to see that it was properly fitted up for the accom- 
modation of the passengers. In this state of things 
the defendant went on board the hulk. He went 
through the port-hole up the ladder to the upper 
deck, where he took his ticket at the ticket 
ofSce. His right course then, when the steamer 
came up, was to go down the ladder to the 
lower deck, and thence on board the steamer. 
The defendant undertook to carry him in ^|iis way, 
and there was a clear invitation on his part to the 
passengers to go where the plaintiff went. That 
transit was highly dangerous. There was a hole 
in the lower deck of a very dangerous character, 
which was neither lighted nor covered, and tho 
plaintiff, without any negligence on his part, fell 
into this hdte, which was nothing more nor less than 
a' dangerous trap. The defendant had clearly 
received payment for the journey from Milford to 
Liverpool, and in the course of this transit there 
was a dangerous place and no precautions taken. 
There was a direct invitation to the plaintiff 
to take this particular course, and, besides that, the 
plaintiff had contracted to carry the plaintiff, and 
to use due and reasonable care in so doing. This 
raises the question whether, independently of the 
question whether it was the defendant’s servants 
who had charge of the hulk, the defendant was not 
responsible on this contract. I think, in the first 
place, that tho case falls clearly within the principle 
of those cases where a man has been held liable for 
the consequences if he has invited another person 
to a place where there is a hidden danger in the 
nature of a trap. A fortiori the defendant is liable 
on his contract to carry safely, on the authority of 
The Great Western Railway Company v. Blake (uhi 
8up.\ and Buxton v. The North-Eastern Railway Com- 
pany (ubi sup.) In the former case the servants of 
the South-Wales Railway Company, through whose 
negligence the accident happened, were in no 
sense the servants of the Great- Western Railway 
Company. The facts are not very fully stated in 
the report of the case. I was engaged as counsel in 
the case, and I know very well that the engine which 
caused the accident was not connected with the 
Great-Western Railway Company, and the agree- 
ment between the two companies to share in profits 
only related to the money paid by the passei^rs who 
were carried by the Great- Wes tern Railway Company 
on the South Wales lines. The agreement between 
the two companies had no relation to the servants 
who put the engine on the line, and the i6%se was 
substantially decided on the ground that thb'Great 
Western Railway Company had contracted to carry 
over the whole space. That doctrine was confirmed 
in Buxton v. The North-Eastern Railway Con^ny, 
and in the recent case of Francis v. Cockrell (ubi 
sup.) The latter case is stronger than the present, 
'as the person who sold the tickets for the grand 
stand was held to have warranted that the stand 
had been properly constructed by third parties, 
whereas here we need only decide that the defendant 
had cbntracted to use due and reasonable care. The 
case also falls within the decision in Pi<^i v. 
Smith, 10 O. B., N. S., 470. It“comes, then, to this : 
that the plidntiff was lawfully en this hull^ oh the 
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invitation of the defendant, and fell down 'this 
dangerous hole, without any negligence on his part. 
Under such circumstances who is responsible if not 
the defendant? Besides that, the defendant had 
the use of this huU^ with power to see that it was 
properly fitted up, and with the obligation (as be- 
tween himself and the owner of the hulk) to see 
that it was properly lighted, and as he contracted 
to carry the plaintiff, and the passage across the hulk 
formed part of the transit, I think he is clearly respon- 
sible if the hulk was in an unsafe and improper condi- 
tion. With regard to the condition inserted in the 
time bill, I do not think it is necessary to inquire 
whether that would protect the defendant against 
the consequences of such negligence as this, as 
there was no evidence to show that the plaintiff had 
notice of the condition, so as to import it into the 
contract between him and the defendant. Moreover, 
the point was not raised at the trial, nor was the 
rule granted on this point. True, the time-bill was 
put in evidence by the plaintiff at the trial but it 
was not put in as evidence of the contract, nor does 
the plaintiff appear to have been cross-examined as 
to whether he saw the time-table before taking his 
ticket. On these grounds, I think that this rule 
must be discharged. 

Kbatino, J. — I am of the same opinion. I think 
that the case falls within the principle of cases that 
have long been decided and acted upon, and that 
the defendant is clearly liable. The defendant held 
out an invitation to the plaintiff to come on board 
the hulk, of which he had not certainly the exclusive 
possession, but of which he had such a possession 
as to throw on him the duty of seeing that those 
whom he invited on board were not brought into 
undue danger. The plaintiff, having been so invited 
on board, went up the ladder to the upper deck, got 
his ticket, and on the arrival of the steamer, he 
went down the ladder again. On his getting on to 
the lower deck, ho met with this accident in conse- 
quence of there being a hatchway close to the 
bottom of the ladder, which was uncovered, and 
very badly lighted. That is quite sufficient to make 
the defendant liable. I also entirely agree that the 
defendant is liable on the contract. He contri^ted 
to take tho plaintiff from Milford Haven to Liver- 
pool, and it was clearly in course . of the transit 
from one place to the other, that this accident 
happened. Whether tho accident was caused by 
the negligence of the defendant’s servants, or by 
that of the servants of Williams (the owner of 
the hulk), is, on the authority of the Great 
Western Railway Company v. Blake (ubi sup.) im- 
material. I cannot agree that that case was 
decided on the ground suggested by Mr. Quain, 
viz., that there was an agreement between the Great 
Western and the South Wales Railway Companies 
to share in profits so as to make the servants of 
the latter company the servants eqiully of the 
former. In my opinion, it was decided on the 
ground that by their contract with their passengers 
the Great Western Company had undertaken to use 
due care on tho whole journey for which they had 
received payment. I was a party to that decision, 
and my impression corroborates that of my lord, 
that that was the ground on which the judgment 
proceeded, though one or two of the judges used 
expressions which might bear another interprete- 
tion. I think, then, that on this ground also the 
defendant is liable. Another ground taken on 
behsdf of the defendant is that the not^ 
in the time-table exempts him from lia- 
bility. But there was no evidence to show that 
this notice was ever brought to the knowledge of 
the plaintiff. He may have seen the advertisement, 
but there is nothing to fix him with knowledge of 
tUs condition. The ticket is jilent as to it, and 
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'Where it is necessary to bind a party by terms of 
special exemption it is necessary to show that he 
had notice of them. I think that the cases have 
already gone far enough in presuming notice. It 
can never be said that a party most be taken to 
know all the contents of a time-table, which he is 
not shown to have ever seen at all. As to the 
question of contributory negligence the evidence 
was conflicting ; the jury decided in favour of the 
laintiff, and the learned judge has not reported 
imself dissatisfled with the verdict. I think, 
therefore, that this rule ought to be discharged. 

M. Smith, J. — I am of the same opinion. I think 
it is immaterial whether or not the hulk was in the 
exclusive possession and management of the defen- 
dant. Suffice it to say, that it was used by the 
defendant for the purpose of the embarkation of 
passengers, which took place under the control of 
the defendant’s servants. If these servants merely 
held out to the public that passengers might take 
their tickets on this hulk and embark from it on the 
steamer, 1 think that, on the authority of Indermaur 
V. Dames (ubi svp.), that is sufficient to make the 
defendant responsible for an accident caused by a 
hidden danger on the hulk to a person who was 
lawfully there and on his invitation. But I also 
think that the defendant had contracted to carry 
the plaintiff from the shore of Milford Haven to 
Liverpool, and that it was an essential part of such 
a contract that the plaintiff shouid be carried 
with due care. The main contention on the 
part of the defendant is, that there was no 
want of care on the part of the defendant’s 
servants. But I think that, the defendant having 
contracted to use due care throughout the whole of 
the transit, the passengers have a right to see that 
due care is exercised in the management of the 
vessels engaged in the transit, whether they are 
under the charge of the defendant’s servants or of 
those of a third party. That is established by a 
series of authorities, the leading case on the subject 
being the Great Western Railway Company v. Blake 
(ubi sup.') The. recent case of Francis v. Cockrell 
{ubi sup.) has carried a similar obligation into con- 
tracts not relating to carriage. There the person 
who received payment for admission to a race-stand 
was held to have warranted that due care had been 
exercised in its erection. If carriers choose not to 
perform the whole journey themselves, and contract 
with others to do a part of it, they are still bound 
to see that due care is taken of their passengers, and 
are responsible if it is not. As to the other points 
raised, I also agree that this rule must be dis- 
charged. 

Brett, J.— I think that, on the question of con- 
tributory negligence, there was strong evidence for the 
defendant, and I am not prepared to say, that, if I 
had been on the jury, I should not have found on 
this ground for the defendant. Still, for the reasons 
given by the rest of the court, 1 do not think that 
^e verdict of the jury should be disturbed on this 
«t)und. With regard to the point raised as to the 
defendant being absolved from liability by the 
notice given in the time-table, I also agree with the 
vest of the court. The question, then, is reduced to 
thia, whether the defendant is liable for the ad- 
mitted negligence on the part of somebody in 
leaving the hatchway in such a dangerous state. It is 
argued, flrst, that the defendant is liable, as hit ser- 
vants had ebargq of the hulk. I cannot, however, 
satisfy myself that that is so. It was not the duty 
of the defendant’s servants (looking at the matter 
as between the defendant aim Williams) to open or 
close the hatchways. I am not at all satisfied that 
any part of the agreement between the defendant 
and Williams cotUd be relied on to prove the 


{ liability of the defendant for this accident. If 
the negligence in this case could be said 
to be partly the negligence of the defendant’s 
servants, in not seeing the place properly 
lighted, and partly that of Williams’ servants in 
not shutting down the hatchways, I think the 
defendant might be held liable ; and there is strong 
evidence to show that, as against Williams, the de- 
fendant was bound to provide lights. But I think 
that, even if wo assume that the accident was 
caused partly from the hatchway being left open, 
and partly from the absence of lights, and that the 
servants of Williams were responsible for both 
these pieces of negligence, the question arises 
whether the defendant is not even then liable. 
He had contracted to carry the plaintiff from the 
shore of Milford Haven to Liverpool. The adver- 
tisement of the defendant’s steamers was put in by 
the plaintiff, not as part of the contract between 
him and the defendant, but to show how that 
contract was to be carried out. This advertisement 
showed that the proposed mode of performing the 
contract was by carrying passengers on the Gipsy 
from the shore to the hulk, by leaving them on the 
hulk until the steamer came up, and then by trans- 
ferring them to the steamer. Thus the hulk was made 
a part of the mode of transit, and there was negligence 
in leaving that part in an unsafe states If that was 
so, then, irrespectively of the question vHose 
servants were guilty of the negligence, I think 
that, as there was a contract to carry from the 
shore of Milford Haven to Liverpool, the defendant 
is liable for this accident. 1 think he is so, on the 
authority of the Great Western Railway Company y. 
Blake. The view taken by the Lord Chief Justice 
and by Mr. Justice Byles in that case is confirmed 
and explained in Buxton v. The North-Eastern Rail~ 
way Company {ubi sup.), and seems to me a clear 
authority in favour of the plaintiff. Moreover, the 
recent decision in Francis v. Cockrell, is a strong 
authority to show that, in all these cases, where one 
party contracts to carry another from one place to 
another, there is an implied warranty that no 
accident shall happen to the passenger through the 
negligence of anybody. 

Ruh discharged. 

Attorney for the plaintiff, Jas. Price, Haverford- 
west. 

Attorney for the defendant, J. H. Lydall. 


Monday, May 2. 

COUOHMAH V. SiLLAR AND ANOTHER. 

Apprenticeship agreement — Dissolution of partnership— 

Demurrer. 

To an action upon an agreement of apprenticeship 
against the defendants, who were partners, far not 
teaching the plaintiff*s son, the defendants pleaded 
that they were always reaay and willing to perform 
the agreement, but that the plaintiff*8 son absented 
himsdf from the service of the defendants, and therdijj 
prevented the defendants from performing the said 
agreement on their part, and reused to permit them to 
cm so, 

The plaintiff newly assigned, and the defendants pleaded 
that before the alleged breach^ the partnership between 
the defendants was dissolved, and the defendants 
ceased to carry on the business of tea and general 
colonial brokers in partnership, and the said business 
was, therefore, carried on as before, and as in the 
agreement in the dedaraiion rfferred to, by one of the 
dffendants alone, and he was always reacfyandwillinp 
to teach and instruct the plaeutifffs son in the said 
business, and gave him every fa^ty for aeguiring a 
full knowledge of the same, and in aU respects to the 
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Utmost of his pouter hdped the pfaintiff 's son to a the said C. Couchman, the younger, in all or 
thorough knowledge of tfm said business in pursuance any branches of the business of tea and general 
o/ the agreement set out in the declaration : colonial brokers, during the residue of the said two 

Held, on demurrer, that the plea to the declaration was ?*?*/*,* every facility for acquiring a 

good, but the plea to the new assignment was bad. knowledge of the same that occasion might 

afford, nor did nor would in all other respects to the 
This was a demurrer to two pleas, one a plea to utmost of their or either of their power help the 
the declaration, the other to a new assignment. said C. Couchman, the younger, to a thorough 
The declaration stated that an agreement was knowledge of the said business, but failed and 
entered into between J. C. Sillar and A. H. Bate- neglected so to do ; say that they were always 
man, tea and generalcolonial brokers, of the first part; ready and willing to perform the said agreement 
Charles Couchman (the plaintiff) of Morley-road, upon their part, but that the said C. Couchman, 
Lewisham, Kent, of the second part ; and (.Charles the younger, absented himself from the service of 
Couchman, the younger, of Morley-road aforesaid, the defendants, and thereby prevented the defen- 
a minor, son of the said Charles Couchman, of the dants from performing the said agreement on their 
third part ; whereby the said J. Sillar and A. H. part, and refused to permit them so to do. 

Bateman, in consideration of 99/. 19s. paid by the The plaintiff demurred to the third plea, and newly 
said Charles Couchman, the elder, to them, agreed assigned. 

with the said Charles Couchman, the elder, to take The ground of the demurrer was stated to be that 
the said C. Couchman, the younger, into their busi- the absence of C. Couchman, the younger, was 
ness of tea and general colonial brokers for two not alleged as having happened before breach, and 
years from the date of the agreement; and during the absence after breach would not release a prior 
such two years to teach and instruct the said breach, or excuse the defendants from performance, 
C. Couchman, the younger, in all branches of the except during such absence, and that therefore the 
said business as the same shall be carried on by plea attempted too large a justification, 
them, and to give the said C.Couchman, the younger. There was joinder in demurrer, and for a second 

every facility for acquiring a full knowledge of the plea to the plaintiff's new assignment the defendants 
said business that occasion may afford, and in all said that before the alleged breaches the partnership 
other respects to the utmost of their, or either of between the defendants was dissolved, and the 
their, power to help the said Charles Couchman, the defendants ceased to carrv on the business of tea 
younger, to a thorough knowledge of the business and general and coloniar brokers in partnership, 
of a tea and general colonial broker. Then fol- and the said business was thenceforth carried on as 
lowed a covenant by Couchman, the elder, for before, and as in the agreement in the declaration 
Couchman, the younger, faithfully to serve the referred to by the defendant, A. H. Bateman, alone ; 
firm. It was then averred that the plaintiff paid the and the defendant, A. II. Bateman, was always 
said sum of 99/. 19s. above mentioned to the defen- ready and willing to teach and instruct the said 
dants, and all things were done, &c., to entitle the Charles (7ouchman, the younger, in the said busi- 
plaintiff to have the said agreement kept by the ness, and gave him every facility for acquiring a 
defendants, and to sue for the breaches thereinafter full knowledge of the satne, and in all respects to 
mentioned, and the defendants did for a certain the utmost of his power helped the said C. Couch- 
period^ observe and perform the same, and receive man, the younger, to a thorough knowledge of the 
the said C. Couchman, the younger, into their ser- said business in pursuance of the agreement set out 
vice and teach him for a certain part of the said in the declaration. 

two years ; yet they did not nor would teach and This second plea to the new assignment was de- 
iiistruct the said C. Couchman in all or any murred to, on the ground that it admitted the 
branches of the business of tea and general colonial breaches complained of in the declaration without 
brokers during the residue of such two years, nor avoiding or justifying the same, 
give him every facility for acquiring a full know- The issues of fact had been tried, and a verdict of 
ledge of the same that occasion might afford, nor did £ 4.0 entered for the plaintiff, subject to the decision 
nor would in all oiher respects to the utmost of their, of the court upon these demurrers, 
or either of their, power help the said C. Crouclnnan, 

the younger, to a thorough knowledge of the said GarM, Q.C.(withhiraC'o//tcr)argued fortheplaintiff. 
business, but failed, neglected, and refused so to do, — The third plea omits to say whether it was before 
and wrongfully and without any cause, dismissed or after the alleged breach that the plaintiff’s son 
the said C. Couchman, the younger, from their absented himself from the service of the defendants ; 
services, and did not nor would permit or suffer him and if he really absented himself only after the 
to serve them in their said business of tea and breach the plea is no answer ; (Hughes y. Humphery, 
general colonial brokers as agreed, and did not nor 6 B & C. 680.) The second plea to the new assign- 
would during the said two years after the making ,„ent states as a reason for the defendants not ful- 
the said agreement carry on the said business of tea filling their contract, that they had dissolved their 
and general colonial brokers, but before the expira- partnership, i.e., having by an act of their own 
tion of that time dissolved partnership, and ceased rendered it impossible for them to do what they had 
to carry on such business, and by their own acts and agreed to do, they give that act as an excuse for 
defaults disabled themselves from carrying on the nut carrying out the agreement. In the case of 
said business, and performing their said agreement ; Brook (app.) v. Dawson (reap.), 20 L. T. Rep. 
whereby the plaintiff lost tha benefit thereof, and of N. S. 611, the Court of Queen’s Bench affirmed a 
the expenses which he was put to and in and about decision of a magistrate to the effect that upon the 
the same, and the advantage which he would have dissolution of partnership of two persons to whom a 
obtained from having the same further performed boy^was jointly apprenticed, the person carrying 
by the said defendants, and was and will be put to ^n the business alone could not takjp steps under the 
expenses in and about having the said C« magistrates’ summary jurisdiction against the ap- 
Couchmftn, the younger, instructed by other persons prentice for misconduct, 
in the said business. 

There were also counts for money had and re- Brown, Q.C. (with T. SaUer) for the defendants.— 
ceived, and on accounts stated. • There is no authority exactly in point, although 

The third plea stated that the defendants, as Popham v. Jones, 13 C. B. 225, and other cases like 
to so much of the said first count as alleges it, nearly touch the matter. The nearest is that 
that they did not nor would teach or instruct | cited by the other side, but in the argument there 

Yoh Xm.. N.a, No. 551*. 
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Uoyd T. Blackburn^ 11 L. J. 210, Ex., was cited, where 
Lord Abinger tiud, ** It is possible that where, on a 
dissolution of partnership, one partner agrees to 
resign the apprendce to another, the appren- 
ticeship may still subsist.” The question really 
is whether this was an engagement on the 
defendant’s part that both partners should person- 
ally instruct the apprentice, or merely cause him to 
be instructed. The words “ their or either of their 
power ” suggest that one partner alone could per- 
form the agreement. [Not heard as to the plea to 
the declaration.] 

Bovill, C J. — I have no doubt the plaintiff has 
a right to bring this action. He paid his money to 
the defendants, and in consideration of that pay- 
ment, and the services of his son, the two defendants 
agreed to take the plaintiff’s son into their business 
of tea and general colonial brokers for two years, 
and during such two years to teach and instruct 
him in all branches of the said business as the same 
should be carried on by them, and to give him 
every facility for acquiring a full knowledge of the 
said business that occasion might afford, and in all 
other respects to the utmost of their or either of 
their power to help him to a thorough knowledge of 
the business of a tea and general colonial broker. 
To the alleged breach of this agreement, the defen- 
dants have answered that before breach the part- 
nership between the defendants was dissolved, and 
the defendants ceased to carry on the business of 
tea and general colonial brokers in partnership, and 
the said business was thenceforth carried on as 
before, and as in the agreement referred to, by the 
defendant A. H. Bateman alone, and the defendant, 
A. H. Bateman, was always ready and willing to 
teach and instruct the plaintiff’s son in the said 
business, &c. The defendants admit that they have 
disabled themselves from carrying out their con- 
tract. and by every principle of law non-perform- 
ance of a contract cannot be excused by a fault of 
the person whose duty it is to perform it. As to 
the other demurrer, the plea is perfectly good ; it is 
in substance a complete answer to the action, 
although it might, perhaps, upon a special de- 
murrer, be bad for the omission of some more 
particular words. The clause, “ thereby prevented 
the defendants from performing the said agreement,” 
shows that the plaintiff refers to a time before the 
breach. 

EIbatiho, j.— I am of the same opinion. 

Smith, J. — I am of the same opinion. I think 
any objection made by Mr. Brown would go to show 
toat there was no breach of the agreement. But it 
is admitted on the record that both defendants did 
not, and could not, teach the plaintiff’s son as they 
agreed to do. 

B^tt, j. — I was anxious to hear what could be 
said in support of the plea to the new assignment, 
and it seems to me, as I expected, that it cannot be 
a good answer to a breach of the agieement. I 
thipk the other plea demurred to is perfectly good. 

Judgment for plaintiff on one demurrer, for defen- 
dm <m the other. '' *' 

Attorney for plaintiff, B. Cover, 

Attorneys for defendants, Shqtheccrd and Son, 


PEMBROKE BOROUGH ELECTION. 

Wednesday^ May 11. 

Be Ak Elxotiok Pbtitiom; Hughes v. Mbtbick. 

Withdrawalof petition — Coste — Expenses of respondent 
before delivery of particulars — Election Petitions Act 
1868 (31 4* 32 Viet. c. 126), sect. 41 — Begulce gene- 
rales^ Mich. Termy 1868, No. 6. 

An election petition had been fixed to be tried on the 1st 
April {Thursday in Easter u>wk\ and an order was 
made on the 22nd March that particulars should be 
given three days before the trial of aU persons alleged 
to have been bribed treated^ and unduly influenced ; 
no particulars were delivered, but on the 29/A Mar<ji 
{Monday in Easter week') notice was given to the re- 
spondent that an apfdicntion would be made by the 
petitioner to withdraw his petition ; on the Rth April 
an order was made that the petitioner should be at 
Hlterty to withdraw, and that he should pay the costs 
of the respondent, n 

Upon the taxation of costs, the master disallowed all the 
respondent's expenses, with the exception of 10 guineas, 
for expenses of the respondent's attorney in getting up 
the defence, and in drawing the briffs, for fees paid to 
counsel, and for subpoenas : 

Held, upon a rule to review the taxation, that the liability 
for costs is not to be limited to expenses incurred by 
the opposite side after the delivery of particulars, but 
that the master should exercise his discretion whether, 
under the circumstances, it was reasonable for the re- 
spondent to make preparations for defence before 
he had notice of the charges to be brought against him. 


A rule nisi had been granted calling upon the 
petitioner to show cause why the master should not 
be at liberty to review his taxation of the respon- 
dent’s costs in the matter of the said petition, viz., 
first, as to tho disallowance of instructions for briefs ; 
secondly, of charges for briefs ; thirdly, of fees to 
counsel with their briefs, and charges for attend* 
ance therewith ; fourthly, of the costs for issuing 
subpoenas, and the service of some of them. 

It appeared from the affidavit of the respondent's 
attorney, who had conducted the defence to the 
petition, that 


The petition was served on the respondent on the 14th 
Deo. 18to. On the 26th Feb. 1869 notice was given that the 
wtition would be tried at Pembroke on the let April 1869 
(being the Thursday in Easter week), and on such other 
subsequent days as might be needful. 

On the 22nd March 1869 an order was made that the peti- 
tioner should, three days before the day appointed 
for trial, leave with the master, and also give the 
respondent or his agents, particulars in writing of all 
persons alleged to have been bribed, of all persons alleged 
have been treated, and of all persons alleged to have 
been imduly influenced, before, during, and after the 
election, ana that no e^dence should be given by the 
petitioner of any objection not specifled in sa<m particulars, 
except by leave of a Judge, upon such terms, if any, as to 
amendment, posi^nement, and payment of costs, as might 
beordered. 

No particulars were delivered in pursuance of the said 
order, but on the 29th March 1869 (being the Monday in 
Easter week) between the hours of flve and six p.m., a 
notice was served at the office of the respondent's attorney, 
that the petitioner proposed to apply to withdraw 1;^ 
petition, on the ground that the evidence which he had been 
able to obtain in support of his i>etition was not sufficiently 
strong to justify the further prosecution thereof. 

On the 5th April 1869, an order was made by Martin, B.. 
the judge who nad been appointed to try the petition, that 
the petlnoner should be at liberty to withdraw the petition, 
and that the petitioner Aould pay tiie costs of the respon- 
dent. 

In pursuance of this order, the costs of the respondent 
were taxed, and the master made his aBooatar dated the 
2Srd Feb. 1870, whereby he allowed thesum of 681. 6s. 64. for 
the costs of the respondent. 

The borough of Pembroke consists of the several 
boroughs, towns, or distriots of Pembroke, Pembroke IK^, 
or Pater, Monkto m Milford, New Milford, or Neylan^ 
Hakin Tenlw. and Wiston, some of which places are situate 
at consideraue distance fmm each other. 

Ih^rder to. prbpwe f or Jhe_def enoe of thgj respondent » 
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and ascertain what charges might possibly or probably be 
brought forward in support of we petition, it was neces* 
sary to employ persons in each of the places above men* 
tioned to keep a watch upon the movements of the peti* 
tioner and his agents, and other persons acting in his 
interest, and ooUeot evidence to r^ut such charges. It 
was also necessary to collect evidence to show generally 
that the election had been conducted with perfect purity and 
absence from bribery (treating and undue inilueace as. 
alleged by the petition), on the part of the respondent or 
his agent. The preparation for the defence also involved 
very voluminous correspondence with the x>or8ons so em* 
ployed as aforesaid, ana attendances upon respondent and 
other persons, including a journey to Pembroke, where the 
respondent’s attorney was personally engaged for six days, 
and in his judgmoKt I could not properly have conducted 
the defence had the petition come on for trial without pre- 
paring for the same in the manner detailed, inasmuch as 
the particulars ordered to be given by the petitioner oould 
not, even if transmitted by telegraph, cave been made avail- 
able at Pembroke for more than two clear days, before the 
trial, which, having regard to the extended nature of the 
constituency, would not have allowed sufRcieut time for the 
necessary inquiries and collection of evidence. 

That the bill of costs of the respondent included a charge 
as “instructions for briefs," comprising the work just re- 
ferred to, aud including a sum of 1891. 9.s. 8d. for the charges 
of the persons employed on behalf of the respon- 
dent as aforesaid, amounting to the sum of 3671. the 
whole of which was disallowed by the master. 

The bill of costs also included a sum of 81. 4s. for the 
expenses which the respondent’s attorney actually in- 
curred by his said journey to Pembroke, which was also 
disallowed by the said master. 

The said bill of costa also included a charge of 
291. 68. 8d. for drawing the brief for the defence, with a 
charge of 141. 13<. 4d. for a copy thereof for use, in re- 
spect of all which charges the master allowed a sum of 
101. lOs. only. 

The facts and matter stated in the brief were material, 
and were set out bona fide, aud the charges for the some 
were fair and proper. 

The bill of coats also included a sum of 2101. lOs. for 
the fee paid with the brief to the senior counsel, and a 
sum of 1101. for the fee paid to the junior counsel retained, 
the defence, together with the usual and prof^r charges 
for attendwees on them respectively with their 
briefs, which were actually delivered and the fees were 
' actually xmid before the notice was ^ven by the peti- 
tioner of his intention to ap^ly for leave to withdraw 
from the petition, but the said fees and charges were 
wholly disallowed by the master. ,< 

In consequence of the offices of this court being closed 
on the Monday and Tuesday in Easter week it was 
necessary during the previous week to obtain such a 
number of subposnas tor witnesses as having regard to 
the size of the constituency, which consisted of nearly 
8000 voters, and the general nature of the allegations con- 
tained in the petition, would be required ; as, if such sub- 
^nas hi>d not been obtained until the Wednesday in 
Easter week after delivery of particulars, such subpoenas 
could not have been transmitted to Pembroke and the other 
places comprised in the borough for service in time to 
ensure the attendance of witnesses at the trial on the 
following day, even assuming they were all to be served in 
the neighbourhood, but the master disallowed the whole of 
the charges for such subpoenas, which were also included 
in the bill of costs. 

In consequence of the petitioner’s agents having ver- 
bally informed the respondent’s attorney that he intended 
to proceed on a charge of undue influence by a commander 
of one of H. M.’s ships, it became necessary to subpoena two 
persons as witnesses who, as he was informed and believed, 
oould disprove such undue influence, and one of such wit- 
nesses was then serving on board one of H. M.'s ships at Ply- 
mouth, and the other was about to join his ship at Ports- 
mouth, and in order to ensure their attendance in due time 
it was necessary to subpoena such two witnesses, without 
awaiting for the delivery of the particulars, but the whole 
of the charges included in the said bill of costs for the 
expenses attending the serving of the said witnesses with 
soopoenas, as well as the payments made to them, were dis- 
allowed by the master. 

The amount of costs claimed for the respondent 
was 918/. 4s. 5c/. ; of which the master disallowed 
854/. 18s. Id. ; leaving only to be paid by the peti- 
tioner 63/. 6s. 4d. 

Jtl. JameSf Q. C. showed cause against the rule. 

— By the 6th of the general rules drawn up in pur- 
suance of the Act of 1867, “ the court or a judge 
may order sudi particulars as may be neejessary to 
prevent surprise and unnecessary expense, 'and to 
ensure a fair and effectual trial, in the same way as in 
ordinary proceedings in the Cpprt of Common Blei^, 
and upon suoh terms as to costs- and otherwise as may 


be ordered.** The election judges have fixed three 
days as the usual time before trial at which parti- 
culars should be given, and this court has approved 
of that practice : (Bca/ v. Smithy L. Bep. 4 C. P., 
146 ; 19 L. T. Rep. 666.) The question is, whether 
it is reasonable for a respondent to incur expense in 
preparing and delivering briefs before he can know 
what case is to be brought against him. Under the 
old system of parliamentary petitions, no particu- 
lars were delivered until the trial had actually com- 
menced ; the object of the alteration was to put an 
end to unnecessary expense of this votv kind. 
[Smith, J. — If the master thought a brief should 
never, as a rigid rule, be delivered before the 
receipt of the particulars, this review, perhaps, 
should b > allowed ; but if, as a matter of dis- 
cretion, the master thought this was a case in 
which there was no necessity to incur expense for 
the defence before the particulars were known, we 
should bo unwilling to interfere.] 

Upon inquiry, it was understood that the master 
had acted in accordance with the rule supported 
by the petitioner's counsel. 

Mellishy Q.C. (with him Harrington)^ for the 
respondent, was not heard in support of the rule. 

Bovill, C. J. — ^The Legislature has declared that 
the costs of election petitions are to be taxed 
according to the same principles as costs between 
attorney and client are taxed in a suit in the High 
Court of Chancery (sect. 4 of the Election Petitions 
Act 1 868), and rules have been drawn up which this 
court considered in the case of HiU v. Peel^ L. Bep. 
6 C. P., 1 72 ; 22 L. T. Bep. N. S. 98. We there con- 
cluded that parties who obtained an order for costs 
were entitled to an indemnity for all expenses that 
were reasonably incurred by them in the ordinary 
course of matters of this nature; and we also in- 
timated an opinion, which I now repeat, that the 
parties are.^ entitled to have the judgment of the 
master upon particular items, if they think fit. 
No definite rule can be laid down as to the interpre- 
tation of expenses reasonably incurred ; it must 
depend upon the facts of each case, and if the 
master has exercised his discretion after consider- 
ation of all the circumstances, we are very unwilling 
to interfere with his decision. He seems here, how- 
ever, to have acted on the principle that the delivery 
of particulars has the same effect as that of notice 
of trial in an ordinary action ; I am of opinion 
that is not the correct view either of the Legislature 
or of this court. It is true that the election 
judges and this court concluded in the case of Beal 
v. Smith that the petitioners should give, three days 
before the trial of an election petition, particulars 
in writing of all person's alleged to have beeu 
bribed, treated, and unduly influenced; but we have 
never intimated, at least I never intended to inti- 
iuate, that the respondents brief was not to be 
delivered until after the particulars had been re- 
ceived by the respondent. It would be hard topon 
the respondent if his case is to be prepartid (my 
after the delivery of particulars. The election 
judge must make his arrangements as to the day 
on which the trial is to commence, and if the peti- 
tioner persists in prosecuting his petition until 
within a day or two of the time for the delivery 
of particulars, and then withdraws, it would be a 
denial of justice if he should esea^ 'the payment 
of the reasonable expenses 'which thq prei^ndent 
has already incurred..' Geng*flHy.. .the., party peti- 
tioned against mavo’^get some information upon 
whi<^ he can act«j5efore he knows the ^wticular 
cases relied on by the other side ; for instance, the 
persona who had acted as his agents can be <Jon- 
flulted, and a variety of other matters may be con- 
•idered upon which the master should exerejse 
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discretion as to whether expense was properly in- 
curred. Here, although I do not wish to fetter 
the master’s discretion, I do not think he has acted 
upon the rule that all expenses reasonably incurred 
are to be allowed The fact that the trial was fixed 
to take place in Easter week should not be alto- 
ether disregarded in considering the fair time for 
elivering the briefs ; but I will not go into details 
The parties are entitled to the opinion of the master 
upon every item of the costs, and the same rule 
applies to the subpoenas. The briefs need not 
always bo delivered immediately upon the filing of a 
petition ; but the master should exercise his discre- 
tion as to whether the expenses charged are reason- 
able between attorney and client for the defence of 
a prudent and reasonable man. This taxation should 
go back to the master in order that he may act 
upon the principles laid down in Hill v. Peel. 

Kbatino, J. — 1 am of the s^^ opinion. I think 
it is a principle which cannotISS recognised that no 
brief ought to be delivered to a counsel on behalf of 
a respondent before the particulars have been re 
ceived. Each case ought to depend upon its cir- 
cumstances, and although the particulars ought not 
to be lost sight of in the consideration of the amount 
of preparation for the defence, we cannot expect 
that a respondent should do nothing up to three 
days before the trial. 

Smith, J.— 1 concur in making this rule absolute 
on the ground that the master has acted on a wrong 
principle, viz., that the petitioner should be re- 
sponsible for no expense, beyond that of a nominal 
brief, which the respondent may have incurred 
before he receives particulars. I think he ought 
not to have so confined the costs which the peti- 
tioner should pay. In some cases the respondent 
might be entitled to incur considerable costs about a 
matter concerning which he has reason to expect, 
without specific notice, that an attack is going to 
be made. He is in a state of war, and if the petition 
is withdrawn he is entitled to be indemnified against 
all expenses which he reasonably incurs, or those 
expenses which a prudent roan would have paid out 
of his own pocket. I do not say that in this case 
the briefs were not delivered before it was necessary, 
but whether it was so or not is a question for the 
discretion of the master. I may say that it is not fair 
either to counsel or their clients that the delivery 
of briefs should be delayed until a day too close 
upon the trial. The master seems to have exercised 
no discretion upon this point, and therefore this 
taxation should go back to him. 

Brbtt, j. — I t seems to me that the only rule 
which should govern this matter is that the costs 
should be allowed if they were incurred in respect 
of an act which the attorney would have been 

i 'ustified in doing without specific instructions from 
lis client. As I understand it, although the master 
considered the delivery of the briefs at this time a 
reasonable act, he has refused to allow the costs, 
because the respondent had not then received the 
petitioner’s particulars. Such a rule might, I think, 
cause the greatest injustice, and a petitioner can 
always protect himself by withdrawing his petition 
earlier uian was done here. 

Rule absolute. 

Attorneys fdt petitioner, Wjfatt and Hoskins, 
Attorneys for respondent, Law^ Hussey^ and 
BuWert, 


OBOWN CASES BESEBVED. 

Reported by Johh THOMPaoM. Esq.. Barrister-at-Law. 

Saturday^ May 7. 

(Before Bovill, C. J., Willbs, Btlbs, and 
Hannbn, JJ., and Clbasbt, B.) 

Bbo V. Elizabbth Bbowm. 

Conceedment of birth — What is — 24 ^ 26 Viet, 
c. 100, 8. 60. 

What is a secret disposition of the dead body of a 
child within the meaning of 24 ^ 26 Vtct. c. 100, 
8. 60, is a question for the jury, depending on the 
circumstances of the particular case. 

Where the dead body of a child was thrown into afield 
over a wall 4t^ft. high, separating the yard of a 
public-house from the fiehl. and a person look ing over 
the wall from the yard might have seen^ the body, but 
persons going through the yard or using it in the 
ordinary way would not, it was held that this was 
evidence from which the jury might infer a secret dis- 
position of the body. 

Case reserved for the opinion of this court by 
Mr. Justice Brett : — 

The prisoner, Elizabeth Brown, was tried and 
convicted before me at Newcastle, at the last Spring 
Assizes for the county of Northumberland, for 
endeavouring to conceal the birth of her child by 
secretly disposing of the dead body thereof. 

The evidence as to the disposition of the body 
was a statement by the prisoner that she had put 
the body over a wall near which it was found ; and 
statements before the jury by witnesses that the 
wall was 4Jft. high, dividing a yard from a field ; 
that the yard was at the back of a public house, 
used for the convenience of that house and three 
other tenements by the occupiers thereof ; that 
there was no ttfdroughfare into or through the yard, 
and no other entrance to it than by a narrow 
passage from the street ; that the prisoner, who did 
not live at the public-house or at any of the tene- 
ments, must have passed from the street into the 
yard in order to throw the body over the wall into 
the field ; that a person looking over the wall from 
the yard would see the child, but persons going 
through the yard or using it in the ordinary way 
would not see the child ; the wall would hide the 
child from such persons; that the field in which 
the body was found was a grass field, used by a 
butcher to graze cattle ; that it was a field with no 
gate into it from any road or from the public-house 
yard, but with a gate from the butcher’s own yard ; 
that there was no public path through the field ; 
that there was no track or path in the field which 
would take anyone within sight of the body; that 
no persop going into the field in their ordinary 
occupation would go near the body or see it ; that 
no one in the field would see it unless he went 
accidentally or on search up to the part of the wall 
where the body lay; that a little girl picking 
fiowers in the field went accidentally to the wall and 
found the body ; that it was close to the wall, as 
near to it as could possibly be. It seemed as if it 
had been thrown over the wall; there was blood on 
the wall ; the body was lying on its face, at twenty 
yards from the gate, naked, with nothing on or 
oyer it. nothing to conceal it but its situation in 
the field and the wall. 

Upon this evidence, it .was contended, on behalf 
of the prisoner, that there was no evidence of a 
secret disposition of the dead body, and the case of 
. T. Nixotif 4 F. & F. 1040, was cited, 
left, upon this part of the case, the following 
question, to the jury 

Did the wall and the position of the child in the 
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field, and with regard to the wall and the mode in 
which the field and the yard were used, conceal the 
body from all the world, unless froqn a person who, 
by searching for the child, might find it, or by 
going out of the way in the field or by looking over 
the wall might accidentally discover it. 1 told 
them that if they found an answer in the afflrma* 
tive they might find that there was a secret dispo- 
sition of the body, but that if they found an answer 
in the negative, they could not, in my opinion, find 
that there was a secret disposition. The jury found 
the prisoner guilty. 

I desire the judgment of the Court of Criminal 
Appeal upon two points, first, whether there was 
any evidence of a secret disposition of the dead body 
of the child within the meaning of the statute ; and, 
secondly, whether, if there was such evidence, the 
form in which the question was left to the jury was 
wrong in law. 

If the court should be of opinion that there was 
no evidence, or that the form of the question was 
wrong, then the conviction to be quashed ; but if 
the court should be of opinion that there was 
evidence, and that the form of the question was not 
wrong, then the conviction to stand. 

Wm. Baliol Brett. 

No counsel appeared for the prisoner. 

Ridkt/ for the prosecution. — The question is 
whether there was any secret disposition of the 
body of the child. The case of Reg. v. Nixon was 
one where the prisoner was seen to remove the body 
out of the house, and it was afterwards found in the 
penfold or pond, 160yds. off an open place ( though 
locked), surrounded with a wall 6ft. high on the 
outside, and along which was a public pathway, so 
that anyone who passed could look over and see it. 
In that case the probability was that iMjople passing 
would find the body ; here the circumstances are 
such that probably no one would find the body. In 
Reg. V. Clarke, 4 F. & F. 1040, it was held to be 
a question for the judge whether there has been 
a secret disposing of the body, t.e., a disposing of it in 
such a place as that the offence may have been com- 
mitted (and a dustbin is such a place), but it is for the 
jury to say whether there has been such a disposing 
of the budy by the prisoner. In the old statute, 9 Geo. 
4, c. 31, 8. 14, the words were “by secret burying 
or otherwise disposing of the dead body of the 
child but in the present Act, the 24 & 25 Viet. c.lOO, 
8. 60, the words are “ every person who siiall by any 
secret disposition of the dead body of the child 
the change is material. And in Reg. v. Sleap, 9 Cox 
Criin. Cas. 669, the words of the 24 & 25 Viet. c. 100, 
8. 60, were held to mean the putting the body of the 
dead child in a place where it is not likely to be found, 
but merely placing it in an open box in a bedroom, 
and afterwards, on inquiry by the medical man, in- 
forming him that the body was in the box, was held 
not a secret disposition within the statute. In Reg. v. 
£liza Cook, 22 L. T. Rep. N. S. 216, it was held that 
though the placing the dead body of the child in an 
unlocked box is not of itself sufficient evidence of 
concealment of birth, j^et all the attendant circum* 
stances must be considered, in order to determine 
whether or liot the offence has been committed 
within the 24 & 25 Viet. c. 100, s. 60. 

Bovill, C. J. — The first question is whether there 
was any evidence of the secret disposition of the 
dead body of the child within the meaning of the 
statute. Now, what is a secret disposition of the 
dead ’ body depends upon the circumstances of each 
case. One may conceive of such a disposition where 
the circumstances might also amount to a public ex- 
posure, as placing the body in the middlS of a large 
moor in winter, or on the topof a high mountain where 
persons are not likely to go. it is for the jury in 


each case to say what amounts to a secret disposition 
of the body. In the present case there was abun- 
dant evidence of a secret disposition of the body, 
for the body was put over a wall near which it was 
found, and the wall might conceal the body, and 
whether it did so was a question for the jury. A 
woman might throw the dead body of a child over a 
cliff on to the seashore, and if the shore was frequented 
by persons at the spot, the act might not amount 
to a secret disposition of the body ; but if it was un- 
frequented, then it might amount to a secret disposi- 
tion. The only other question is as to the direction 
of the learned judge to the jury, and we think that 
that was correct, and that the conviction ought to 
stand. 

The rest of the Court concurring. 

Conviction affirmed* 

Reo. V . Guthrie. 

Carnal knowledge of a girl under twelve — Auault— 

Indictment. 

An indictment charged that G., in and upon D., a girl 
above the age of ten, and under the age of twelve, un~ 
lawfully did make an assault, and her the said D. did 
then unlawfully and carnally know and abuse against 
the form of the statute. 

Held, that the indictment contained two charges, one of 
common assault, and the other of the statutable mis- 
demeanor (24 ^ 26 Viet. c. 100, s. 61), and that the 
prisoner might be convicted of a common assault 
upon it. 

Case reserved for the opinion of this court by 
John Robert Davison, the chairman of the Court of 
Quarter Sessions for the county palatine of Durham. 

Durham, to vnt. At the general quarter seseionB of the 
peace of our lady the Queen, holden at Durham, in and for 
the county of Durham, on Monday the 4th April, in the 
thirty -third year of the reign of our sovereign lady 
Victoria, by the grace of God of the United Kingdom of 
Great Britain and Ireland, Queen defender of the faith, 
and in the year of our Lord 1870. Before John Robert 
Davison and Anthony Wilkinson, aud John Fawcett, 
Esqs., and Edmund Hector Shipperdson, clerk, and others 
their fellows justicesof our said lady the Queen, assigned to 
keep the peace of our said lady the Queen, and also to bear 
and determine divers felonies, trespasses, and other misde- 
meanors done and committed in the said county. 

John Guthrie was tried on an indictment, of 
which the following is a copy : — 

Durham, to wit. The jurors for otir lady the Queen, upon 
their oath present, that John Guthrie, on the 24th Dec., 
in the year of our Lord 18<i9, in and upon one Margaret 
Davidson, a girl above the age of ten years, and under the 
age of twelve, to wit, of the age of ten years and three 
days, unlawfully did make an assault, and her the said 
Margaret Davidson did then unlawfully and carnally know 
and abuse against the form of the statute in such case made 
and provided, and against the peace of our said lady the 
Queen, her Crown and dignity. 

There was no other count in the indictment. 

The offence of carnally knowing and abusing the 
girl was disproved, but there was evidence of an 
assault of an indecent and very violent character, 
which I left to the jury, who found the accused 
guilty of a common assault. 

1 did not sentence the prisoner, who remains in 
gaol, being unable to find bail. 

The opinion of this Honourable Court is requested 
as to whether John Guthrie could be properly con- 
victed on this indictment of a common assault. 

No counsel appeared to argue for the prieooer. 

John Edge, for the prosecution.— The iadictmrat^ 
which contained only one ct>unt, was founded on the 
24 & 26 Viet. c. 100 s. 61, which makes It a mis- 
demeanour to carnally know and abuse any girl 
being above the age or ten and under the itge of 
twelve years. The counti however, as frani^d) 
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charges substantially two offences — the first, a ] distinctly an offence at common law that the pri* 
common assault, and the second the statutable soner in and upon one Margaret Davidson, a girl 
misdemeanor created by sec. 51. If the count had above the age of ten years and under the age of 
stopped with the words “ unlawfully did make an twelve years, unlawfully did make an assault. And 
assault,” it would have been a sufficient charge of it further charges, *‘and her, the said Margaret 


a common assault. And those words are not neces- 
sary in the indictment for the misdemeanor 
created by sect. 51. After conviction this objection 
cannot be entertained. In Nash v. The Queen, 4 B. & S. 
985 ; 33 L. J. 94, M. C., a count of an indictment 
framed under sect 221 of the Bankruptcy Act 1861 
charged that the defendant was adjudged bankrupt 
in the Liverpool District Court of Bankruptcy, and 
that upon his examination in the said court with 
intent to defraud his creditors he did not fully and 
truly discover to the best of his knowledge and 
belief all his property, to wit all his personal pro- 
perty in money and goods, and did not as to part of 
his property fully and truly discover to the best of 
his knowledge and belief how, and to whom, and 
for what consideration, and when he had disposed 
of, assigned or transferred such part thereof, to wit 
1000/., 1000 sacks of corn, &c. The defendant 
having been convicted on this count, and having 
brought a writ of error, it was held that if the count 
charged two offences, duplicity was not a ground of 
error. In Rex v. Withal and Overend, 2 East P. C. 
515, it was held that different offences might be laid * 
in the same indictment, and that the prisoner might 
be acquitted of part and found guilty of the rest ; 
as, if the prisoner be charged that he feloniously 
and burglariously broke and entered the dwelling- 
house of J. S., and then and there certain goods of 
J. S. feloniously and burglariously did steal, &c., 
the indictment comprises two offences, viz., burglary 
and larceny ; and therefore he may be acquitted of 
the burglary, and found guilty only of the larceny. 
[CtBASBY, B.— You would not say that if the 
prisoner was found guilty of carnally knowing a 
girl under the age of twelve with her consent, you 
could upon this indictment find him guilty of a 
common assault ?] No; in that case he ought to be 
found not guilty of the common assault. In Rex v. 
Dawson, 3 Stark. Rep. 62, Holroyd, J. held that the 
averment of intention was divisible in an indictment 
which charged the prisoner with having assaulted a 
female child with intent to abuse and carnally know 
her, the jury having found that the prisoner 
assaulted the child with intent to abuse her but not 
with intent to carnally know her. In Reg. v. Cock- 
burn, 3 Cox Crim. Cas. 643, where, upon an indictment 
which charged the prisoner with carnally knowing 
a girl under the age of ten years, and upon the evi- 
dence the charge of rape could not be sustained, the 
counsel for the prosecution suggested that the 
prisoner might be convicted of an assault, and that 
the consent of the child could not be presumed by 
reason of its tender age ; but Patteson, J. directed 
an acquittal on the ground that a child could give 
such consent as to render the attempt no assault. 
But in Reg. v. Banks, 8 C. & P. 674, Patteson, J. 
held that the offence of carnally knowing and 
abasing a female child under ten years old is not a 
felony which includes an assault within the 1 Viet, 
c. 85j 8. 1 1, even though it be stated in the indictment 
that the prisoner made an assault on the child, on 
the ground that the very offence showed that there 
was no assault. In Reg. v. Oliver Bell, C. C. 287, it 
was held upon a count for assaulting, beating, and 
w.mnding, and occasioning actual bodily barm, 
against the statute, that a prisoner might be con- 
victed of a common assault. FBovill, C. J. — The 
cose of Rfg. v. Yeadon^ L. & 0* 81 ; 9 Cox Crim. 
Cos. 91; is to the same effect.] Reg. v. Taglor, 11 
Cox Crim. Cas. 261 j Jj, Rep. 1 Cr. Cas. Res. 194 ; 

was also cited. 

♦ 

Botill, G. this catu the indictmeot charges 


Davidson, did then unlawfully and carnally know 
and abuse against the form of the statute.” The 
second charge is a statutable one. If there is any 
objection to the indictment on the ground of 
duplicity, it is no objection at this stage of the case. 
It was only necessary to prove such facts as were 
material to support either charge. With regard to 
the charge of assault, that would not have been made 
out if consent on the part of the girl had been 
proved. There is no ground for saying that the pri- 
soner was not properly convicted if the charge is 
contained in the indictment. The cases of Reg. v. 
Oliver, Reg. v. Yeadon, and Reg. v. Taylor, show that 
the conviction for the assault was right. Then, the 
addition of some more serious charge in the indict- 
ment does not prevent the prisoner being found 
guilty of the assault. " 

WiLLBS, J. concurred. 

Btles, j. — M y mind is not free from doubt in 
this case, but the doubt is not sufficiently strong to 
make me differ from the rest of the court. 

Hannen, j. concurred. 

Clbasby, B. — I thought at first that the indict- 
ment charged one offence only, but it may be read 
as including the two offences. And, if so, the 
prisoner was properly convicted of a common 
assault. 

Conviction affirmed. 


Rbo. V. Hekwood. 

Larceny— ‘ Indictment — Election — Continuous taking 
—24 ^ 26 Viet. c. 96, s. 6. 

An indictment charged an assistant to a photographer 
with stealing divvrs articles belonging to his employer. 
It did not appear when the articles were taken, whether 
at one or more times, hut only that one particular 
article could not have been taken before, a given month : 

Held, that this was not a case in which the prosecutor 
should be put to elect upon which articles to proceed 
under 24 ^ 26 Viet. c. 96, s. 6. 

At the Quarter Sessions for the borough of 
Brighton held on the 11th March 1870, before me, 
John Locke, Esq., one of Her Majesty’s counsel 
and Recorder of the said borough, Charles Hen wood 
was indicted for stealing a quantity of negatives, 
chemicals, and other things, the property of John 
Jabez Edwin Mayall, a photographer, his master. 
The indictment was in the words following : 

Borough of Brighton to wit . — The jurors for our lady the 
Queeu ui>on their oath present that before and at the time 
of the committing of the offence hereinafter mentioned, 
Charles Heuwood was servant to one John Jabez Edwin 
Mayull, and that the said Charles Heuwood, whilst 
ho was such servant to the said John E<lwiu Jabez 
M<>yal, to wit, on the 17th Jan. 1870, feloniously did steal, 
take, and carry away twenty negatives, twenty sheets of 
photonaphic gloss, fifty mounting cards, four block sheets 
of publication portraits, fifty mounted positives, four 
quires of alummised paper, ioz. chloride of gold, one 
Winchester quart of collodion, iiOoz. of nitrate of silver, 
lOoz. of proto-sulphate of iron, loz. of spirit varnish, ot 
the mods and chattel^' of the said John Jabez Edwin 
May^, his said master as aforesaid, against the form of 
the statute in su<di case made and provided, and against 
the peace of our lady the Queen, her crown and dignity. 

There was a second count for receiving the same 
things. 

First. The prisoner had been in the service of the 
prosecutor for nine years, and was in his service on 
the 17th Jan. 1870, and the evidence given in sup- 
port of the indictment was t^t on that day a 
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number of articles similar to those mentioned in 
the indictment and which were proved to to the 
property of the prosecutor, were found at the pri- 
soner’s lodgings in a box belonging to the prisoner, 
but there was no evidence given as to when any of 
the said articles were taken by or came into the 
possession of the prisoner, or were first missed by 
the prosecutor. 

Secondly. With reference to one of the articles, 
namely, the photograph of a lady, it was contended 
by the prisoner’s counsel that it was taken by the 
prisoner in the month of March 1868, but although 
it was clear that it could not have been taken before 
that time there was no positive evidence as to when 
it was taken. 

Thirdly. Ciounsel for the prisoner then objected 
that under these circumstances such a state of 
things arose as to bring into operation the 6th sec- 
tion of the 24 & 25 Viet. c. 96, and require the pro- 
secutor to elect. 

Upon this counsel for the prosecution abandoned 
the case as to the photograph of the lady mentioned 
in paragraph 2, but contended as regarded all the 
other articles named in the indictment that the 
taking was continuous, and he referred to the case 
of Beg. V. Firth^ L. Rep. 1 Cr. Cas. Res. 179. 

I was of this opinion ; but at the request of the 
prisoner’s counsel, I reserved the point for the 
opinion of this Court. 

The prisoner was convicted and liberated on bail. 

The question for the court is whether the con- 
viction was right. 

John Lookb, Recorder of Brighton. 

Besley for the prisoner. — ^Thc question arises on 
the 24 & 26 Viet. c. 96, s. 6. “ If upon the trial of 
any indictment for larceny it shall appear that the 
property alleged in such indictment to have been 
stolen at one time, was taken at different times, the 
prosecutor shall not by reason thereof be required 
to elect upon which taking he will proceed, unless 
it shall appear that there were more than three 
takings, or that more than the space of six months 
elapsed between the first and the last of such takings ; 
and in either of such last-mentioned cases the 
prosecutor shall be required to elect to proceed for 
such number of takings not exceeding three, as 
appear to have taken place within the period of six 
months from the first and the last of such takings.” 
The question was reserved upon the folio wing passage 
in a judgment of Bovill, C. J., \nReg.'r.Firth,Li. Rep. 
Cr. Cas. Res. 175 ; 11 Cox Crini. Cas. 234. “ Another 
case might be suggested of a man at work in a 
house stealing on different days out of different 
rooms, and taking one article out of one room, and 
another out of another at intervals of a quarter of 
an hour or l.mger, all during the same job of work. 
1 should rather suppose that this would be one 
continuous act, and might be included in one in- 
dictment.” When once it appears that any one artiele 
was taken mure than six months from the others 
the statute applies. In this case the photograph 
was so taken. [By the Coubt. — 'i'he case as to that 
was abandoned.] 

Bovill, C. J. — The objection raised at the trial 
was that the prosecutor ought to to put to his 
election under sect. 6 of the 24 & 25 Viet. c. 96. 
Thereupon the counsel for the prosecution abandoned 
the case as to one particular photograph, and the 
case then proceeded with respect to the other 
articles. To make the statute applicable it must 
appear that the different articles enumerated in the 
indictment were stolen at different times, but there 
is nothing in this case inconsistent witn^all having 
been taken at one time, or in stfch a way as to form 
one continuous taking. Now the statute says 
that the prosecutor shall not be required to elect 


except in certain events. In the first place it must 
appear that the property was taken at different 
times, then that there were more than three takings, 
or that more than six months elapsed between the 
first and the last of such takings. The statute, 
therefore, has no application to this case. Had there 
been evidence of distinct takings it would have 
made no difference, for the case would then have 
been similar to the taking of coal at different times 
in a mine ( Rex v. Bhas^hj 2 Car. & K. 676), and 
the case of cutting trees at such times as to form 
one continuous taking (^Reg, v. bhqpherdt 87 L. J. 45, 
M. C. ; 11 Cox Crim. Cas. 110), and to the case of 
taking gas for a long time in succession: 

V. Firth^ 11 Cox Crim. Cas. 234.) The conviction, 
therefore, must to aflSrmed. 

Conviction qffirmed. 

JUDOES* OHAMBEB43. 

THE BRISTOL ELECTION PETITION. 

Wednesday f May 11. 

(Before Bbamwbll, B.) 

Bbbtt and othbbs V . Robinson. 

Bribery and treating — Personation-— Test haUot—Time 
for giving pbrticulars. 

A vacancy having occurred in the representation of a 
city^ several candidates of like politics started but 
agreed to a test ballot to decide which should continue 
the contest. It was alleged that corrupt practices had 
prevailed at this ballot : 

Ileld^ that the trial of the petition being^ fixed for Mon- 
day^ May 23, particulars must be given on the 17 th, 
with permission to add to them up to the IDiA, coR- 
taining the names and addresses of the persons alleged 
to have been bribed and treated^ and of those who 
bribed and treated^ and the places where and times 
when the alleged treating took place. 

This case came before his Lordship on an appli- 
cation by the sitting member for particulars of the 
charges alleged in the petition against him. It was 
the first case in which bribery and treating have 
been alleged in reference to a test ballot. Of the 
three Liberal candidates at the recent election for 
Bristol, Mr. Hodgson, Mr. Robinson, and Mr. Odger, 
the test ballot was in favour of Mr. Robinson, and 
at the election he was returned, thereby defeating 
the Conservative candidate. A petition was subse- 
quently presented under the Parliamentary Elections 
Act 1868 against Mr. Robinson, in which he was 
charged with bribery, treating, and the personation 
of voters. The seat was not claimed by the peti- 
tion. Bramwell, B. appointed Monday, the 23rd 
instant, for trying the petition at Bristol, and a 
summons was taken out for particulars of the 
charges alleged. 

The Hon. Chandos Leigh appeared as counsel for 
the sitting member ; and 

Barrowy solicitor, for the petitioners. 

The summons was for particulars in writing con- 
taining the names and addresses of the persons 
alleged to have been bribed, and of the persons 
alleged to have been treated, and of the persons by 
whom such persons were bribed or treated, and as 
far as known the places where and the times when 
the alleg^ treating occurred, and similar parti- 
culars of the other corrupt practices and persona- 
tions of voters mentioned in the petition. 

Leigh said the other election judges had under tba 
General Orders held that ** forthwith,” in refereoee 
to giving particulars, should mean three clear di^e 
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before the hearing. He had, however, to ask his 
Lordship that the particulars should be directed to 
be given on the Monday or Tuesday in the week 
preceding the trial. 

Barron; thought the rule laid down of three clear 
days should be adhered to. He was willing to give 
all the particulars he could before the period pre- 
scribed, but from the large constituency of Bristol, 
and the number of voters on the last occasion, it 
might not be in his power to comply with the order 
if his Lordship made one. 

ZetffA said there was in this case a circumstance 
which rendered it necessary that more than the 
usual time should be given for inquiries to be made. 
At the late election there was a test ballot, and Mr. 
Robinson was returned, and as it was before the 
election the petitioners alleged bribery and treating 
before the election. It was therefore necessary that 
full particulars should be given, and that Mr. 
Robinson should know what charges he was called 
upon to answer. 

Bramweli., B. said as only one day was, in fact, 
between the parties, perhaps some particulars would 
be given before the usual time, and, if necessary, 
additional information afterwards. Perhaps the 
best course would be to order the particulars to be 
given on or before Tuesday, the 17th inst., and ad- 
ditional particulars, if necessary, on the Thursday 
following. 

The following was the order made: 

“ Upon hearing counsel for the respondent, and 
the attorney or agent for the petitioners, I do order 
that the petitioners shall, on or before Tuesday the 
17th inst. (with liberty to add up to the 19th inst.), 
leave with the master, and also give to the respon- 
dent or his agents particulars in writing containing 
the names and addresses of the persons alleged to 
have been bribed, and of the persons alleged to have 
been treated, and of the persons by whom such per- 
sons were respectively bribed or created, and, as far 
as is known, the places where, and times when, the 
alleged treating took place, and similar particulars of 
the other corrupt practices and personation of voters 
mentioned in the petition, and that no evidence be 
given of any objection not specified in such parti- 
culars without leave of the judge.” 

Friday, May ^0. 

!• urther particulars — Christian names and addresses — 
Times and places. 

Order made for further and better particulars, giving 

the Christian names of parties bribing and bribed and 

treated, and the time when the respective corrupt acts 

alleged tcok place 

Particulars had been furnished in this matter, but 
not, as alleged by the respondent, sufficient to com- 
ply with the terms of the order, and therefore 
another summons was taken out for fuller and better 
particulars, specially in relation to the persons by 
whom the voters were alleged to have been bribed 
and treated, and for the addresses and Christian 
names of all such persons, as also for the siiecific 
times at which the treating was alleged to have 
occurred. 

jh produced to his Lordship the particulars 
delivered, and contended that they were not in com- 
pliance with the order made by Bramwell, B. 
Several names were coupled together, and nothing 
specific was alleged as to the bribery. It was im- 
possible for a member of Parliament to meet such a 
case. 

Hannbn, J., inspected the particulars, and con- 
curred in this opinion. 


Barrow submitted that the particulars were suffi- 
cient, and referred to the Hastings petition, and also 
to the Beigate case. It was not like an action at law 
where definitive particulars could be given. The 
question of bribery was a difficult one, aiid.until the 
parties were put into the witness-box, and indemni- 
fied from consequences, would they give full infor- 
mation on the subject ? 

Leigh said there was no Reigate case under the 
new Act. 

Barrow said it was under the old Act, but the 
other case — the Hastings petition — was under the 
new Act. He held it in his hand, and the par- 
ticulars were furnished in the same manner as in 
the present case. 

Leigh said there was a laxity in the first petitions 
as to particulars. 

Hamnbn, J. expressed an opinion that they vrere 
not sufficient, and he’must grant the application for 
better particulars. 

Leigh then referred to the persons alleged to have 
been treated, and the time specified was from Feb. 
to March. He had to ask for better particulars on 
that point. 

Bamow said the best particulars had been fur- 
nished considering the short time allowed. It was 
not possible that he could give the addresses and 
Christian names of the parties. 

Hannbn, J. said he must make the order as asked, 
and better particulars must be given. 

Leigh mentioned that some particulars were given 
at nearly twelve o’clock on Tuesday night, and 
some afterwards, as allowed by the order of Bram- 
well, B. 

Barrow professed his inability to give the Chris- 
tian names and addresses of the parties. 

Hannbn, J. made an order for l)etter particulars. 
There must not be a merely colourable compliance 
with the order of Bramwell, B. 

An order was made in compliance with the terms 
of the summons. 


ADMIBALTT COUBT. 

I Reported by H. F. Pubcbll, Esq., Barrieter-at-Law. 

Friday, May 20. 

The Andrina. 

Apportionment of salvage — Derelict. 

Where a derelict brig was met with by a passenger 
steamer, and which had also a valuable cargo on 
board, and was towed into port against a strong 
wind, with a heavy sea rolling, the values of the brig, 
cargo, and freight being about 2800/. 

7 he court awarded to the salvors 900/. 

This was a cause of salvage instituted on behalf 
of the owners, master and crew of the steam vessel 
Athlete, against the brig Andrina, her cargo and 
freight. 

I The following are the principal facts which were 
' stated in the petition 

The Athlete is an iron screw steamer of 856 tons 
register, witb a crew of seventeen hands all told. 
She has engines of 90-horse power nominal, working 
up to 86d-horse power, and is of Uie value of 8000Z 
or thereabouts. On the 6th Jan. 1870, the Athlete 
left Liverpool, on a voyage to Bristol, with a valu- 
able cargo, aud three passengers on board* 

At about 9.15 ou the evening of the 9th, the 
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Athlete was off Skokham Island. The wind was 
blowing very strong from the northward, with a 
high sea. The night was clear and moonlight, and 
the mate of the Athlete reported what appeared to 
bo a vessel apparently unmanageable ^>out half a 
mile distant on the starboard bow. 

The course of the Athlete was altered so as to 
bring her under the lee of the vessel which was 
lying in the trough of the sea. She was rolling 
heavily with the sea breaking over her. 

The quarter boat of the Athlete was lowered, and 
the mate and four men who volunteered for the 
service, proceeded to the vessel. The mate and 
two men with great difSculty succeeded in getting 
oh board. They found that she was the Austrian brig 
Andrina^ totally abandoned. She had a strong list 
to port, and was much down by the head. The sea 
was breaking constantly over her, making it difficult 
and dangerous to do anything on board. The moon 
at this time had set, and it was quite dark. By 
means of the boat and the tv/o men left in it a line 
was taken from the Athlete to the Andrina^ and a 
Gin. hawser was thus passed from the Athlete to the 
Andrina^ and made fast. The boat was then hoisted 
up, and the Athhte began to tow slowly. After 
towing for a quarter of an hour the hawser parted, 
owing to the heavy sea. Those on board the 
Andrina set her foresail and jib, and kept her before 
the wind, whilst the crew of the Athlete hauled in 
the broken hawser, and again lowered a boat for 
the purpose of sending another line to the Andrina. 
With much difficulty, and after several failures 
having at one time been obliged to let go the hawser 
as the two vessels were nearly fouling each other), 
they succeeded in getting another Gin. hawser, and 
afterwards a new 5in. hawser on board the Andrina^ 
both of which were made fast. The Athlete then 
proceeded to Milford with the Andrina in tow, and 
the latter vessel was brought to anchor in Milford 
Haven at about four a.m. on the 10th Jan. If the 
Andrina had not been taken in tow by the Athlete^ 
she would have gone ashore in the course of the 
night upon the rocks of Skomar Island, or otherwise 
would have ijpen totally lost. The men who went 
to the Andrina in the boat were in great danger of 
their lives, the sea running very high on both the 
occasions on which the boat was lowered. The 
Athlete herself also ran great risk of injury by 
collision with the Andrina^ and incurred the risk 
also of her propeller being fouled by the towing 
hawsers, in which event she would have been in 
great peril. The owners of the Athlete employed 
men to pump out the water from the Andrina^ and 
incurred expenses amounting to 93/. or thereabouts 
in taking care of the vessel, trimming and securing 
cargo, and in temporary repairs, and they estimated 
the damage to the hawsers at about 30/. 

The owners of the Andi'ina^ and the owners of the 
cargo laden on board her, submitted to the judg> 
ment of the court upon the facts stated in the peti- 
tion. It was argued that the value of the Andrina 
was 825/., the value of her cargo 1450/., and the 
value of her nett freight 500/. 

Butt^ Q. C, and W. C. Gulljf, for the owners, 
master, mate, and the bulk of the crew of the 
Athlete. 

Imderwidc for others of the crew of the Athlete. 

E. C. Clarkson for the owners of the Andrina. 

Lodge for the owners of the cargo of the Ancbrina. 

Sir Robbbt Phillimobb.-— There can be no doubt 
that an important salvage service has been rendered 
in this case ; it is owing to the exertions of the 
salvors that the property has been saved from being 
totally lost. It is admitted in the case that the 


Giut (deceased). [Papa. 

men who went in the boat to the Andrina were in 
danger of their lives, but at the same time I must 
bring my experience to bear upon the statements in 
the case, and I am satisfied that the danger incurred 
by them cannot have been extreme. I award the 
sum of 900/. to the salvors. I direct it to be appor- 
tioned as follows: 1 award 4504 to the owners of 
the Athlete \ this sum I intend to cover the expenses 
and damages they have sustained. 1 award 1004 to 
the master of the Athlete^ and 2004 to the boats* 
crew, the amount to be distributed amongst them 
according to their rating; and 1504 to the rest of 
the crew of the Athlete^ the amount to be distributed 
amongst them in like manner. I see no reason why 
more than one set of costs should be allowed to the 
plaintiffs. 

Proctors for the owners, master, mate, and some 
of the crew of the Athlete^ Pritchard and Sons. 

Solicitor for others of the crew of the Athlete^ 
Eaden. 

Solicitors for the owners of the Andrina^ Fielder 
and Sumner. 

Solicitors for the owners of cargo, Waltons^ Bubb, 
and Walton. 

COURT OF PROBATE. 

Reported by W. Letcbster, Esq., BarriBter«at-Law. 

March 8 and 22. 

(Before Lord Penzance.) 

In the Goods of Gray (deceased). 

Administration — Will and copy of later will — No proof 
of existence oj later will. 

A testator left a will dated in 1831, and the copy of a 
will dated 1847, the original of which was not forth- 
coming. The copy was signed by the testator^ but it 
had not been reattested ; and the person who made 
the copy could not depose to the signature of the tes- 
tator, nor of the attesting witnesses in the original. 

The court held that there was no evidence of the exist- 
ence of the u>i// 0/ 1847, and granted administration 
with the will o/’1831 annexed. 

Wm. Gray, late of Manchester, died Aug. 28, 
1863 leaving a will, dated April 18, 1831, and the 
copy of a will, dated June 4, 1847. Both papers 
were similar in effect, being in favour of the tes- 
tator’s wife Mrs. Gray. The question was whether 
the will of 1831 was revoked by the will of 1847, 
of which only a copy was forthcoming. The cir- 
cumstances attending the making of that copy wore 
explained in the affidavit of two persons of the name 
of Scott. About three years before his death, the 
testator produced to the Scotts a paper writing 
which he declared to be his will, and which he 
desired to have copied for him to sign, because as 
he alleged there was some writing indorsed on the 
back of it. Thereupon Wm, Scott copied out the 
will, including the names and descriptions of the 
attesting witnesses, and the deceased affixed his 
signature to it, but there was no attestation of the 
document thus copied. 

The original will and the copy were then returned 
to the testator, and the former was never seen again. 
Both the attesting witnesses to the will of 18^, 
one of whom was Mr. Kay, the solicitor of the 
deceased, have since died, end the Scotts being un- 
acquainted with their signatures, unable to 

depose to their handwriting. After the death of 
testator in 1865, the widow deMsimd the will of 
1881, and the copy of the will of 1847 in the dis- 
trict registry of the Court of Probate at Man- 
chester, and died in 1869, without having token out 
probate of either. It did not appear that any 
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search had been made for the original will of 1 847 
in the repositaries of the testator during the widow's 
lifetime, but it was made without success after her 
death, and the offices and papers of Mr. Kay were 
also unsuccessfully searched for proof of his having 
made a will for the testator. 

The matter now came before the court on the 
application to grant administration of the effects of 
the deceased with the will of 1831 annexed, to the 
executors of the widow the sole universal legatee of 
the testator under that will. The Scotts in their 
affidavit stated that they were unable to depose to 
the handwriting of the testator, and that at the 
time the copy of the will of 1847 was made the said 
original will was produced to them by the testator, 
and declared by him to be his will legally drawn up 
and signed by him. 

Dr. Tristram for the executors. 

Cur. adv. vult. 

Mardi 22.— Lord Penzance. — When this case 
came before the court there were some defects in 
the papers, but since then the particulars which 
were wanting have been supplied. The testator 
made his will many years ago before the Wills Act, 
and no doubt that will is still existing as a valid 
will unless revoked. The mode in which it is said 
it may have been revoked is by a subsequent will 
of 1847. That will is not in existence, and it is 
said it has been destroyed animo revocandi by the 
testator. The first question is whether it ever 
existed as a valid document. Before the court can 
hold an existing will to have been revoked by 
another instrument it must be satisfied that that 
instrument has existed, and that it was a valid docu- 
ment. The paper itself is not in existence, and all 
the court knows about it is, that shortly before his 
death the testator called on two people of the name 
of Scott, and asked one of them to write a copy of 
a pai^T, which he called his will. Wm. Scott says 
he did duly copy out the paper. The copy before 
the court is all in the handwriting of ^ott, and it 
is apparently a will, with the names of two attest- 
ing witnesses. Scott did not copy the name of the 
testator, the statement being that the testator wished 
to sign the will, and that he thought that, by having 
a copy made with the names of two attesting wit- 
nesses, and by signing that copy, he could make it 
a good will. Clearly that cannot be so. The 
question is whether there is evidence of the original 
will having existed as a valid will. Scott does 
not state that he is able to de() 08 e to the original 
papKjr being signed in the handwriting of the 
testator, nor does he depose to the handwiting of 
the attesting witnesses. The result is this, the 
court has before it a paper, apparently with the 
name of the testator and the name of two attesting 
witnesses. But there is no proof of the handwriting, 
only a statement by the testator to the Scotts that 
he^ did make a will. I am constrained to say that 
this does not appear to the court to be satisfactory 
evidence of the existence of the will of 1847. It 
has already been held at common law, that the 
statement a testator makes is not evidence. There 
is a question which will have to be considered 
at some future ^ period, because there will be 
cases in which it will be impossible to exclude 
the evidence of testators. But it has been held 
up to the jnesent time that these statements 
are inadmissible. But supposing the statement of 
the testator in this case had been in evidence, does 
it go far enough ? I think not. The court ought to 
have some evidence besides the statement of the 
testator as to the will having been duly signed by 
these twopeopde as attesting witnesses. 1 thinl^ 
therefore, the proof of the wUl of 1847 having been 
in existence fails altogether, and without that the 


other questions connected with the case fail also. 
Nothing appears to me to stand in the way of the 
original will of 1831 being admitted to probate. 

Attorney, 

UNITED STATES DISTBIOT OOX7BT OF 
mCHIGAN— IN ADMIBALTY 

Home Insurance Company v. Prop Concord. 

Bonded vessel — Jurisdiction of court — Right of mort~ 
gagee to intervene penden te life. 

A bonded vessel was remanded to the custody of a mar- 
shal of a Court oj Admiralty, on the ground that the 
sureties had become insolvent since the bond was 
given : 

Held, that a mortgagee might intervene, pendente lite, 
to obtain the discharge of the vessel: 

Held, Jurther( following The Kalamazoo, 16 Jur. 885), 
that a vessel once release on bond cannot be again 
arrested in the same suit, and that the order remand- 
ing the vessel into custody was bad. 

The only remedy where sureties become insolvent is to 
apply to the court for an order requiring new sureties 
to be given. 

The following judgment, which explains the case, 
was delivered by 

Longyear, J. — In this case the propeller was 
arrested Nov. 10, 1868, and bonded on the same day 
by John Hutchings, claimant, with two sureties. 
Dec. 18, 1868, Hutchings mortgaged the propeller 
to Eber B. Ward, who has intervened pendente lite, 
setting up his mortgage as the basis of his right to 
intervene. July 6, 1869, an order was entered in 
this court, remanding the propieller to the custody 
of the marshal, on the ex parte application of the 
libellants, on tlie ground that the sureties had 
become insolvent since the bond was given. Ward 
now moves to vacate the order so remanding the 
propeller on the ground that the court had no juris- 
diction over the vessel after she was so bonded, and 
therefore had no piower to make the order. It is 
contended, on behalf of libellants, that Ward has 
no standing in court, he being a mortgagee merely, 
and not the owner or an agent, consignee or bailee, 
or the owner, as required by rule twenty-six. Rule 
twenty-six has been considerably altered and 
enlarged, if not entirely superseded by the Act of 
March 3, 1847, (9 Stat. 181.) But the rule and the 
Act relate exclusively to the conditions to be 
complied with to entitle a claimant to avoid 
an arrest of the property or to obtain its dis- 
charge after it shall have been arrested, and not to 
conditions necessary to entitle a party to intervene 
pendente lite, to participate in the distribution of 
proceeds, or to protect any interest he may have in 
the subject-matter of the litigation. The right of 
a piarty to intervene for these purposes has been 
recognised both in England and in this country as 
extending to judgment-creditors who have acquired 
a lien, and also to attaching creditor : (See 1 Conk, 
Ad. 55, 66-70, citing The Flora t 1 Haggard R., 
298, 303 ; Ware's R. 204 ; The Mary Ann, decided 
by Judge Ware, in the District Court for the Dis- 
trict of Maine.) This being so, what reason can 
there be why a mortgagee should not be admitted to 
intervene for protection of his own interest, and 
contest a forfeiture so far as his right or interest 
would be prejudiced by the decree ? 1 can see none. 
I am thermore clearly of the opinion that Ward is 
properly admitted to intervene as mortgAgee, and 
consequently tiiat he has a right to make this 
motion and to be heard upion it. The next and 
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remaining question is as to the validity of the 
order remanding the vessel. I ^hall not stop to 
argue the question. It seems to be too vrell settled, 
both in this country and in England, to need 
further elucidation, that the vessel, on being dis* 
charged from arrest upon the giving of the bond or 
stipulation, returns into the hands of her owner, 
discharged from the lien or incumbrance which con- 
stituted the foundation of the proceedings against 
her for ever, and for all purposes whatsoever, the 
surety taken being as a substitution for the vessel, 
and the court has no power or jurisdiction over her 
thereafter in the same suit or for the same cause : 
(The Union, 4 Blatch. C. C. R. 90,93 ; The White 
^uall, ibid 102; The Kalamazoo, 15 Jur. 885.) No 
question of fraud, mistake, or improvidence in 
entering into the bond or discharging the vessel 
arises in this case, and therefore need not be con- 
sidered. The only remedy that seems to bo provided 
in a case where the sureties shall become insolvent, 
is an application to the court ^'or an order requiring 
new sureties to be given. Disobedience to such 
order would put the party in contempt, and he could 
be proceeded against accordingly, and be denied the 
right further to appear and contest the suit iintil he 
complied with the order, or otherwise purged his 
contempt : (Adm. Rule 6 ; Ben. Adm. sec. 492 ; 
Conk. Adm. 112). 1 am therefore of opinion that 
the court had no power to make the order remand- 
ing the vessel into the custody of the Marshal, and 
the motion to vacate the same must be granted. 


3y Kelly C.B, and Pigott B., there was no evidence q/* 
forfeiture of the fishery subsequently to Magna 
Charta, a several fishery wing a franchise which could 
not, in common parlance, or legally, he held to be in- 
eluded within the words ^'liberties aud free usage 
and therefore the question of merger did not arise. 

By Martin, B. (and, semble also, \f the question of 
merger had arisen and it had been necessary to decide 
the point, by Kelly, C.B. and Pigott, B.), a several 
fishery, granted by the Crown before Magna Charta, 
does not merge in the Crown upon reverting to the king 
by forfeiture or otherwise, it beina a franchise in the 
same category with fairs, marlkets, warrens, “et 
siinilia,” enumerated by Lord Coke as franchises 
“ originally created by the king, and not before flowers 
in the garland of the Crown, and which therefore, on 
reverting to the king, remain as they were before in 
esse, not merged in the Crownf ana differing in that 
respect from franchises such as felons goods, waifs, 
estrays, wrecks, ^c., which, “ being fiowers in the gar- 
land, are merged in the Crown on reverting to the king, 
and he has them again in jure coronse:** (See The 
Abbot pf Strata Marcella’s case, 9 Rep, 24a; 
Heddy v. Wheelhouse, Cro. Eliz. 658-591.) 

By Martin, B., the proper mode of dealing with such a 
question, in summing up to the jury, is that pointed out 
and laid down by Parke, B. in Jenkins v. Harvey, 

1 Cr. M. ^ R. 877; 2 76. 407; 6 L. J., N. S., 
17 and 21, Ex., and cited with approbation by Black- 
bum, J. in Sheppard v. Payne, in the Exchequer 
Chamber, 10 L. T. Rep. N. S. 194 ; 16 C. B., JV. S., 
126 ; 33 L. J. 158, C. P. 


COURT OF EXCHEaUEB. 

Reported by H. Leioh and E. Lttm ley, Esqrs., Barristers*at-Law 
Jan. 24 andf 26. 

The Duke of Northumberland v. Houghton 

AND OTHERS. 

Several fishery — Tidal river — Royal franchises — Eor- 
feiture — Prerogative — Mergef — Markets, free war- 
ren, waifs, wreck, ^c. — Time immemorial— Grant 
before Alagna Charta — Presumption of, from modern 
user — Statute of Limitations — Proper mode of direct- 
ing a jury — Evidence. 

A several fishery in the waters of the river Tyne, the 
immemorial existence, and, consequently, the legal origin 
of which, by an original grant from the Crown to the 
prior and monks of the monastery of Tynemouth, an- 
terior to Magna Charta, was proved, was claimed by 
the plaintiff: and, it being proved on the trial that, 
subsequently to Magna Charta, tenq>. Edw. 1, “ cer- 
tain liberties and free usages," claimed by the prior 
and his predecessors, “ had been adjudged by the king's 
court to have been forfeited," the defendants contended 
that the fishery in question came within the terms-** liber- 
ties and free usages," and so had merged on reverting 
to the Crown by forfeiture, and could not be re- 
granted : 

Held, by the Court of Exchequer (Kelly, C.B. and 
Martin and Pigott, BB.), that the plaintiff had a 
sufficient title to the several fishery to enable him to 
maintain trespass against the defendants. 

Evidence of actual user and enjoyment, by a plaintiff, of a 
right of sev>eral fishery in a tidal river for \\6 years 
prior to action brought, is, of itsejf alone, satisfactory evi- 
dence upon which a jury, if not actually called upon to 
presume, would be amply justified in presuming that the 
right had existed from time immemorud, and, conse- 
quently, that there must have been a valid grant of the 
fishery by the Crown anterior to Magna Charta j and 
it lies on the defendant, who questions the right to 
establish either that the fishery was, in fact, created 
since the time of legal memory and Magna Charta, or . 
that, at some period subsequent thereto, no suchfiihery 
was in existenoe. ' _ ‘ 


This was an action of trespass by the plaintiff 
against the defendant for breaking and entering an 
alleged several salmon fishery of the plaintiff in the 
waters of the River Tyne, in the county of Northum- 
berland, and catchin r and disturbing the fish there. 
After the commencement of the action, by agreement 
between the parties and a judge’s order, a special case 
was stated, without pleading, for the opinion of the 
Court of Exchequer, in which the history of the 
fishery, claimed by the plaintiff, from th> time of 
King William Rufus down to the present day, with 
the various charters, documents, and other evidence, 
showing the existence of the fishery in question 
from before the time of legal memory, and also evi- 
dence of the continuous user and enjoyment of it 
by the plaintiff and his predecessors in title for 
110 years prior to the time of action brought, were 
set out at very great length. The following abridged 
abstract of the case will be sufficient for the pur- 
pose of this report. 

Paragraphs 1 to 6 ; The priory or monastery of 
Tynemouth, which was in existence in the time of 
the Saxons, was, early in the reign of William 
Rufus, endowed by Robert de Mowbray, Earl of 
Northumberland, subject to and dependent, as a cell, 
on the Abbey of St. Albans, and by letters patent 
of confirmation, by inspeximus of 55 Hen. 3, it 
appeared that King Henry II. by his charter granted 
and confirmed to God, and St. Alban, and St. Oswyn, 
of Tynemouth, and the monks there serving God, 
the church of Tynemouth, and all the churches, 
lands, &c. . . . And, moreover, whatsoever Robert, 
Earl of Northumberland, and his men, had given to 
the aforesaid church and St. Oswyn. Wherefore he 
willed and commanded that the church and monks 
aforesaid should have all the above said freely and 
quietly, with all their appurtenances in wood^ and 
plain, &c. . . . And fisheries, and pools, within 
borough and without. And tthey might have their 
court as fully and freely as he himself had, and as 
the charters of King William and King Henry, his 
grandfather, did testify, and he willed that they 
.should- maintain and defend the aforesaid church’ 
^rom-all injury as his own alms. 

7 to 13: By charters of 10 Bk. 1, and 5 John, 
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and two charters of Hen. 8, the priory of Tyne- 
mouth was confirmed in all its abovementioned 
possessions and privileges. 

14 and 16: In the 20th Edw. 1 (a.d. 1292) dis- 
putes arose touching the rights of the monastery 
of Tynemouth ; and, from the record of the proceed- 
ings with reference thereto, it appears that the 
burgesses of Newcastle instituted a suit in the 
King’s Court against the prior of the monastery, 
and, by the King’s attorney, complained that the 
prior had made a port and forestalled the merchan- 
dise, and had had raised a new town of Shceles ; and 
taken there wreck which belonged to the king, and 
prisages and customs from vessels of wine, and 
from vessels and boats of seafish, and had raised 
weirs at Tynemouth, and had a market there, and 
took amendment of bread and ale without warrant. 
The prior, by his answer, as to wreck and fore- 
stalling of merchandise, justified the same by 
setting out the beforementioned charters of Kic. 1. 
And as to founding a new town he denied having 
done so, and said that the king had no soil or free- 
hold there, for that the soil and freehold of the 
monastery extended into the middle of the water 
of Tyne, and that between the middle of the water 
and the lands of the monastery he (the prior) had 
his free fishery by the length oj the same hind in the same 
water ; and that he and his predecessors had built 
houses there, for fishermen and others who had sold 
bread, ale, and fish, without amends u> the king, 
but only to the same prior ; and as to the fishermen 
and bakers, &c., that his predecessors had their own 
private fishermen at their pleasure fishing in the 
water aforesaid^ for the support of their house, 
■without paying toll to the king, notwithstanding 
that the port of the water of Tyne specially and 
entirely belonged to the king ; and that the same 
have had certain their tenants at Sheeles with 
their boats free within their demesne lands ; and as 
to the market, he claimed there no market, but 
there was a turobrell, and there were bakers and 
brewers, and ovens for hire, and stalls for putting 
np bread, &c., for sale. 

The burgesses, by the king’s attorney replied ; 
and afterwards in 19 Edw. 1., an inquisition was 
taken before the king’s justices in eyre, by the oaths 
of twelve lawful men, who found against the prior 
and in favour of the Crown with respect to the matter 
complained of by the said burgesses in the said 
suit, and they assessed the damages in respect of 
the said several matters, and thereupon judgment 
was given in favour of the Crown ; but neither 
in the replication nor in the judgment was any 
reference made to the fishery^ or the claim of the 
prior thereto, nor was the right of the prior to 
such fishery in any way affected by the said 
judgment. 

Ifi/ King Edward I., by charter of the 27th year 
of his reign (a.d. 1299), after reciting that certain 
liberties and free usages claimed by the prior of 
Tynemouth and his predecessors, by virtue of 
their charter, had been adjudged by the king’s 
court to have been forfeited, and were seized into 
the king’s hands, did, for himself and his heirs, 
restore and yield up all the aforesaid liberties and 
free usages unto the said prior and monks, to have and 
to hold, to them and their successors, &c., for ever, 
as fully, as well in land and water as in other 
places, as they had and held the same, by virtue 
of the said charter, before the said seizure. 

17 to 88 : Set out a commission of 25 Hen. 6, and 
an inquisition taken ^der and by virtue tWeof 
resiling certain allei^ encroachments and usur- 
pations by the prior of Tynmouth in the soil of 
the river Tyne, within the flux and reflux of the 
said river, and also a charter of the 8 Edw. 4 (a.d. 
1464), granting and confirming to the Abbot of St. 
Albans, and to the prior and oonvent of Tynemouth, 


and their successors, the rights and privileges in the 
said charter mentioned ; and a charter of confirma- 
tion of 2 Hen. 8, letting forth and confirming the 
aforesaid grant by inspeximus. 

84 to 86 : In the 80 Hen. 8, the said monastery of 
Tynemouth, which had previously been granted and 
confirmed to the king, his heirs, and successors, 
was dissolved, and all the possessions, estates, and 
rights belonging to the said monks of St. Albans, 
which, at the time of the said grants and dissolution 
respectively, were above the clear yearly value of 
200f., became and were vested in the Crown, and by 
letters patent in the same year (80 Hen. 8), shortly 
after the dissolution, the site of the said monastery, 
with its demesne and other lands and heredita- 
ments to the late monastery formerly apper- 
taining, together with (i^nter alia) “ the tithes of 
fish of all vessels and boats fishing at the Shelths, 
in Tynemouth, parcel of the rectory of Tynemouth,” 
were demised by the Crown to Sir Thomas Hylton, 
for 21 years, at certain reserved yearly rents. 

37 to 46 : Accounts of the said fishery were, from 
time to time, during the reigns of Hen. 8 and 
Eliz., rendered into the Exchequer, and in accounts 
for the year 31 Hen. 8, one of the accountants (the 
said Sir Thomas Hylton) answered for “ the ferm of 
the site of the said priory, demesne, lands, tithes, 
and other commodities,” and in the account of 
another of the accountants, one Thomas Johns, 
there is the following entry : — 

Term of /Sdttpans with a Fishery.— Ot the ferm of the Salmon 
fishery in the salt waters -within the bounds of the town- 
ship of Sheeles and Tynemouth, he (the accountant) 
answers not here, because the fishermen there are bound to 
deliver for every 20 sahnon so taken, one to the bands of 
the bailiff there, by ancient custom, and no such fishing 
hath been made or had by the time aforesaid. 

And in an account rendered for the 20 Eliz. there 
is the following (amongst other entries) : — 

North Sheeles . — The account of Bobert Ardeme, bailiff 
there, of any profit arising /rom the ferm of the salmon fishery 
in the salt waters, within the bounds of the town of Sheeles 
and Tynemouth, where the tenants of the town ought to 
answer for every twenty sfilmon one salmon. For the time 
of this account ho doth not answer, because no such fish 
have been taken -within the bounds aforesaid during the 
same time. 

Again, at the conclusion of a survey of the Manor 
of Tynemouth (12 Jac. 1, A.D., 1608), there is the 
following note. 

“ Iteu. There is a fishing for salmon there in the water of 
the Tyne, extending from the month of the river, where 
Tyne falleth into the sea, into Howden Head, near the 
territories of Willington, for which there hath been 
anciently paid 3s. 4d. by the year.” 

And by letters patent, 7 Jac. 1. (a.d. 1610), cer- 
tain messuages, &c., in North Sheeles together with 
a salmon fishery described as Our Salmon Fishery, 
in the water of Tyne, aforesaid extending from a 
place wliere the water of Tyne, aforesaid, falls into 
the sea, unto a place called Howden Head, near the 
territory of Willington, for which no rent is now 
answered but of the yearly value of 8i. 4d.,” parcel 
of our manor of Tynemouth, and to the late monas- 
tery of Tynemouth aforesaid formerly belonging, 
and late parcel of the lands and possession thereof 
were granted by the King to Watkinson and Helme, 
for 21 years, at reserved yearly rents, and by letters 
patent, 21 Jac. 1. (a.d. 1624), parcel of the posses- 
sion of the said late monastery were granted by the 
King in fee, to Henry, Earl of Northumberland, an 
ancestor of the plaintiff, without any express men- 
tion of any fishery, but with the usual general 
words, and Amongst them the words ** all and 
singular fisheries and fishings to the aforesaid mes- 
suages and lands, Ac. belonging or appertaining.” 

47 to 71. By letters patent, 1 Car. I (1625) 
the king grantra to Edward l^msey and Imbert 
^msey, their heirs and assigns, at a rent 
{inter alia) *‘A salmon fishery,** described as “all 
that salmon fishery in the water of Tyne, extending 
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from the place where the water of Tyne falls into 
the sea unto a place called Howden Head, near the 
territory of Willington aforesaid,** and mentioned 
to have been devised to William Watkinson and, 
Heniy Helme, and to have been parcel of the lands 
and premises of the Monastery of Tynemouth; 
and by indenture of bargain and sale, 15th Feb. 
1637 (18 Car. 1), *^all those fishings for salmon 
in the water of Tyne aforesaid, extending from 
the place where //•« water of Tyne falls into, the sea 
unto the place called Howden Read aforesaid^' with 
the appurtenances, were {inter alia) granted by the 
said ^bert Ramsey (who had survived the said 
Edward Ramsey) unto Qeorge and William Milburn, 
their heirs and assigns, in fee farm rent, for ever, 
from whom, by a series of transmissions by deed, 
the said fishery passed into the hands of various 
successive owners, until, by indenture of 2nd May, 
1759, it became the property of Hugh Earl of 
Northumberland, his heirs and assigns for ever, 
by the description of “ all those fisheries or rights of 
fishing, piscaries, and fishing places in the river Tyne, 
at the Zmw Lights near Cliffords Port*' with all 
appurtenances ; and in settlements executed by the 
descendants of those claiming under the said Hugh 
Earl (afterwards Duke) of Northumberland, since 
the date of the last-mentioned indenture to the 
present time, a salmon fishery is mentioned and 
comprised, and is described as ‘‘a// that salmon 
fishery in the river Tyne near adjoining to Tynemouth 
and '^orth Shields, purchased by the said duke of 
Mr, Hall." 

There was evidence set out in the remaining 
paragraphs of the case of the exclusive user, occu- 
pation, and enjoyment of the fishery in question, as 
a several fishery, by the plaintiff and his prede- 
cessors from 1759 to the commencement of the 
present action, being a period of 110 years. The 
trespass and grievance complained of were admitted 
if, upon the facts above stated, the plaintiff was 
entitled to a fishery in the said river. 

The court were to have the same power of draw- 
ing inferences of fact that a jury would have; and 
the question for the court’s opinion was whether, 
under the circumstances stated, the plaintiff had a 
sufficient title to a several fishery in the river Tyne 
to enable him to maintain the action ? 

Mellish, Q.C. (with him were Manisty, Q.C., and 
Pinder) for the plaintiff : It is impossible for the 
defendants successfully to contend, in the face of 
the overwhelming documentary evidence set out 
and referred to in the special case, that the several 
fishery in question had not a legal origin long 
anterior to Magna Charta, and going back beyond 
the time of legal memory applicable to such a 
question ; and again, the evidepce of continuous 
user and enjoyment of the fishery by the plaintiff 
and his predecessors in title for a period of 110 
years prior to action brought, was equally conclu- 
sive and overwhelming on that point. But the 
defendants will seek to meet the plaintiff’s case by 
urging that the fishery was forfeited and reverted 
to the Crown in the time of King Edward, or upon 
the dissolution of the monasteries by Henry VIII., 
and so had merged. But in the first place there is 
no distinct or sufficient evidence of the alleged 
forfeiture {temp, Edw. 1), and secondly, the doc- 
trine of merger is not applicable to such a franchise 
as a several fishery. It is not within the range of 
the “ liberties and free usages ** found in the case to 
have been forfeited in j^ward l.’s time. Such 

liberties and free usages,** are more analogous to 
wrecks, estrays, and felons* goods, &0n which on the 
forfeiture of the manor would belong to the king 
injure coroncs, and not as lord of the manor ; hut a 
free or severm fishery is in the same category with 
free warrens, markets and fairs, with toll, &o., which 


do not merge or become extinct by the accession or 
reversion of them to the Grown. For this proposi- 
tion the case of The Abbot of Stratu Marcella, 9 Rep. 
24 A, is a direct and decisive authority. See also 
Com. Dig. tit. “ Franchises ** G. 1. With regard to 
the alleged merger at the dissolution of the monas- 
tery, the Act of 32 Hen. 8, c. 20, reviving in the 
Crown all the late privileges and franchises of the 
abbots, &c., would operate to prevent any such 
merger. 

Pickering, Q.C. (with him Oainsford Bruce), for 
the defendants. This fishery, with all other liber- 
ties and franchises of the priory, was forfeited, and 
consequently merged in the Crown, temp. Edw. 1 
at a period subsequent to Magna Charta, since 
which there could be no new creation or grant of 
a several fishery. See Hale de Portibus Maris, pi. 2, 
Halede Jure Maris, c. 2, p. 7, and c. 4 ; 4th Institute 
p. 300; Bro. Abr. “Quo warranto,*’ pi. 9, 11. 
There being no direct authority on the express 
point, recourse must be had to principle. It could 
work no injury to the Crown who, upon resuming 
possession of a several fishery, had power imme- 
diately afterwards to recreate it, even in water 
where the soil belonged to a private individual; 
differing, it is submitted, in this respect from a free 
warren, which could not be created by the Crown, 
in invitum, in a subject’s lands ; though, upon consent 
of the proprietor of the soil being obtained, there 
would be no merger of the recreated warren, on its 
reverting to the Crown, since it is not the property 
of the Crown by virtue of the prerogative ; but 
the Crown had an interest of pleasure in these 
fisheries as part of its prerogative, as is stated 
by Hale. There is no analogy between it and a 
warren ; {Rogers v. Allen, 1 Campb. 310.) The Abbot 
of Strata Marcella's case is distinguishable and not 
applicable here as being decided on the terms of 
32 Hen. 8, c. 20 ; but, if not so, there is no similarity 
or analogy between a fishery and a warren, — the for- 
mer resembling’more closely other franchises, such as 
wreck, waifs, estrays, &c., which admittedly merge 
upon reverting to the Crown, and so become extinct. 
He cited also, and referred to the following au- 
thorities : the Case of the Swans, 7 Rep. 16 A ; HoL 
ford V. George, 18 D. T. Rep. N. S. 817 ; L. Rep. 3, 
Q. B., 639 ; 37 L. J. 185, Q.B. ; Bac. Abr. “Prero- 
gative,” E. 3 ; 3 Cru. Dig. tit. “Franchises,” 267 ; 
Paterson’s Fishery Laws. — [Martin. B., ipeferred 
to Jenkins v. Harvey, I Cr. M. & R 877 ; 2 Ib. 407 ; 
5 L. J., N. S., 17, 21, Ex. ; and the rule there laid 
down by Parke, B., as to the correct mode in which 
such a question should be dealt with by the judge 
in summing up to the jury, and also to the obser- 
vations of Blackburn, J., thereupon in Sheppa/td v. 
Payne, in the Exchequer Chamber, 10 L. T. Rep. 
N. S. 194 ; 16 C. B., N. S., 126 ; 83 L. J. 158, C. P.J 

Mellish, Q. C. in reply — ^There is no proof of 
merger, and the defendant’s argument, therefore, 
fails at its foundation ; but, apart from that a royal 
fishery cannot merge. Hed^y v. Wheelhouse, Qto, 
Eliz. 558 — 591. He further cited also, The Bame 
hishery case, Davis* Rep. 55a ; The Duke of Somerset 
V. FogweU, 5 B. & C. 875 ; 5 L. J. 49, K. B. ; MaL 
(xhnson v. O'Dm and others, in the H. of L., 9 
L. T. %p. N. 8. 93 ; 10 H. of L. Cas. 593 , Oann 
V. The Whitstable Free Fishers, in the House of Lords, 
12 L. T. Rep. N, 8. 150 ; 85 L. J. 29, C. P ; 11 H. of 
L. Cas. 192. [PiGOTT, B., referred to the case M 
The iduyoTa of Colchester Brooke lo tuO 

Qu^n*s Bench, 15 L. T. Rep. N. S. 59 and 178 ; 7 
B. Rep. 889.J 

Kbllt, C.B.~I am of opinion that the plaintiff la 
entitled to judgment Bis daim is to a several fishery 
in the tidal waters of the river Tyne^ and, in sup- 
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port of it he has clearly proved that he and his 
ancestors have been in the actual possession (so far 
as that term can be applied to an incorporeal here- 
ditament) and enjoyment of the fishery from 1759 
to the present time Now, this evidence alone of 
the actual user and enjoyment of a right of this 
nature for 110 years, would, if the case rested there, 
be satisfactory evidence upon which a jury, if not 
absolutely called upon to presume, would be amply 
justified in presuming that the right to the fishery had 
existed from time immemorial, and, consequently 
that there must have been some valid grant of it 
by the Crown anterior to Magna Charta. But, the 
case does not rest there. It appears by paragraphs 
37, 38, and 39 and several subsequent paragraphs of 
the special case, that from the year 1 540, at least, a 
fishery in these waters had been actually in existence 
and had been used and enjoyed (but for a short time 
only) by King Henry VIII., and afterwards by th< 
several persons, grantees of the Crown, or claiming 
title to it, from Henry VIII. The first mention of 
a free fishery, or a several fishery, by that name 
and clearly describing the fishery in question, as 
now claimed, is in the above named three para- 
graphs, where it appears, by the minister's accounts, 
rendered to the Exchequer, temp. 31 Hen. 8., that 
one of the accountants answers for the ferm of the 
site of the said priory, demesne lands, tithes, and 
other commodities by the yearly rent reserved to 
the Crown. And in the account of another accountant 
is the following entry ; “ North Sheeles. The 
account of Thomas Johns, bailiff there for the time 
aforesaid, Ferm of salt pans, with a fishery. Of the 
ferm of the salmon fishery in the salt waters, within 
the bounds of the township of Sheeles and Tine- 
mouth, he (the accountant) answers not." And he 
gives reasons for not answering, which, in effect, 
would go to show that the fishery was actually 
enjoyed by fishermen, who were bound to render 
for every twenty salmon, one fish to the bailiff. 
1 refer to that, to show that at that time a 
fishery existed, and was enjoyed in these waters. 
As early, therefore, as 1540^ we find there was a 
fishery existing which must have been a several 
fishery of the nature, as well as in the same water 
as that now claimed by the plaintiff. Again, in 
1608 (6 Jac. 1), a survey was made, and among 
the items we find this; — “There is a fishery for 
salmon in the water of the Tyne, extending from 
the mouth of the river, where Tyne falleth into the 
sea, unto Howden Head, near the territories of 
Willington,” and so forth. That carries us from 


established that this fishery existed under some 
valid and lawful grant before the time of legal 
memory and Magna Charta, it lies upon the defen- 
dants, who question the right of the plaintiff to the 
fishery, to establish one of two propositions, either 
that this fishery (though upon the evidence it may 
be presumed to have existed before) was in fact 
created since the time of legal memory and Magna 
Charta, and so could not be lawfully created, but 
of such a fact as that there is no evidence whatever ; 
or, that at some period subsequent to Magna Charta 
no such fishery was in existence, in which case it 
could have come into existence at such subsequent 
period only by the grant of the Crown to the sub- 
ject, which grant, being contrary to Magna Charta, 
would be void in law. How then does the case stand 
with regard to that? We find prima facie and pre- 
sumptive evidence of the fishery being not only in 
existence, but of long actual user and enjoymeiit of 
it for 330 years and more ; atid on looking at the 
documents we find, in xhe first place, that the priory 
or monastery of Tynemouth was in existence in 
Saxon times ; and that as early as the reign of 
William Kufus, “ the priory was endowed by Robert 
de Mowbray, Earl of Northumberland, subject to 
and dependent as a cell upon the Abbey of St. 
Albans, in the county of Herts.” Now it is quite 
possible, though we have not the express words, 
properly to be a grant of this fishery, in the charter 
of William Rufus, that it may have been granted 
thereby, and coupling with that possibility, even if 
it be no more, the evidence to which I have adverted 
of a user of 330 years and upwards, we may fairly 
presume, in the absence of evidence to the 
contrary, that this fishery was granted by Willip,m 
Rufus to the predecessors, whosoever they may 
have been, of the present Duke of Northum- 
berland, the plaintiff in this suit. Then we 
come to the next document, the letters patent 
of confirmation by inspeximus of 55 Hen. 3., 
which, of course, if they had purported to grant the 
fishery at that date, would have had no such effect in 
law. But they state “ that King Henry the Secend, 
by his charter, granted and confirmed to God and St. 
Alban and St. Oswin of Tynemouth, and the 
monks that serve God, the Church of Tynemouth, 
and all the churches, lands and tithes, and other 
tenures, to the same appertaining ; that is to say, 
Wy teley and Setun, and Sihal," &c., and then, after 
a number of other matters, wo find this ; “ These 
things above said, and moreover whatever Robert 
Earl of Northumberland and his men have given to 


the year 1640 (31 Hen. 8) to 1608 (6 Jas. 1) 
Again we find in 16 4), two years afterwards, in the 
reign of the same last-named king, by letters patent, 
the “ salmon fishery in the waters of Tyne afore- 
said’' (describing it by its limits) as “ extending 
.from a place where the waters of Tyne aforesaid 
fall into the sea, unto a place called Howden Head, 
near the territory of Willington, for which no rent 
is now answered, but of the yearly value of 3«. 4rf ; 
and all which said premises are therein described as 
being parcel of our manor of Tynemouth, in our 
Mid ' county of Northumberland, and to the late 
nmuMtery of Tynemouth aforesaid, formerly be- 
longing and appertaining, and late were parcel of 
the lands and possessions thereof." Here there is 
direct and incontrovertible proof that this fishery, 
as now claimed, existed in 1610; that during the 
reign of James I. it had existed and was the property 
of the monastery before its dissolution, and that 
upon that event it had passed into the hands of other 
parties from and through whom it passed to the 
plaintiff’s ancestor. That isprtmd fneU^ and in the ab- 
sence of evidence to the contrary, conclusive evidence 
that this fis^ry existed by law and according to law 
Wore the ume of legal memory, and, consequently, 
Def ore Hagua Charta. The propoei^n then being 


the aforesaid Church and Saint Oswyn, &c., 
hath been, or shall be in future, reasonably given to 
the same by any donor whomsoever. He, the said 
King, granted and confirmed to the same in per- 
petual alms and then come these general words, 
that the church aforesaid and the monks “ qhould 
have and bold all the things above said well and in 
peace, freely and quietly, wholly and honourably, 
with all their appurtenances, in wood and plain, in 
meadows and fe^ings, in ways and paths, in waters 
and mills, and fisheries and pools," &c. And then 
follow some other general words. It is quite true 
that that is not a direct grant of the fishery ; but it 
clearly recognises that in former grants at least 
there may have been a fishery ; and when we couple 
that witn the charter of William Rufus, and again 
with the long user and enjoyment of 330 years and 
more, it is fair to presume that this, although not 
a direct grant of the fishery, yet with the charter, of 
confirmation of lands, manors, and other possessions, 
included that as granted, which was granted inci- 
dentally. Passing through the whole of the docu- 
ments, we come to the question whether there is 
any one of them (it is not necessary to go through 
the whole of them) which, either in distinct terms or 
by necessary iinplicatioii, raises eren a presumption 


June 4, 1870.] 


THE LAW TIIBCES BEPOMTS^—yoi. xxit, k.8.«-495 


Ex.] 


Thb Dukb or Nobthuhbbrlano v. Houghton and others. 


[Ex 


that at any time, subject to Magna Charta, this 
fishery did not de facto exist ? 1 can find nothing 
upon which even an argument can be suggested 
to that effect, unless it be in the document set forth 
first in the appendix to the case — namely, the 
abstract of the record of the proceedings between 
King Edward I. and the burgesses of Newcastle, 
and the prior of Tynemouth.” It certainly appears 
there that ** the prior answered in the said suit as 
to wreck of the sea and forestalling of merchandise 
by setting out the chaiter of Ric. I.” (referred to 
in par. 8 of this case), and then as to founding the 
new town at Sheeles, and so forth, he denied 
that he had encroached upon the rights of the 
king in any way in those respects. Then he went 
on to say that “ the king had no soil or freehold 
there, for that tAe soil and freehold of the monastery 
extended into the middle of the water of the Tyne, arid 
that between the middle of the water and the land of the 
monastery he had his free fishery by the length of the 
same land in the same water, and that he and 
his predecessors had built houses there for fisher- 
men and others, who had sold bread, ale, 
and fish without making any amends to the 
king, but only to the said ptior,” and then pro- 
ceed^ed further with his answer. In the first place, 
the suit was instituted fur certain purposes which 
are clearly expressed and defined, and the claim was 
not for the fishery. There was no question raised 
as to the right of the monks or the monastery to 
the fishery, and if there had been any general 
words in the decree, or in what was insisted upon by 
the Attorney-General, on behalf of the Crown, 
tending to negative the right of the prior to this 
fishery, it would have scarcely amounted to a satis- 
factory answer to this claim. But what was then 
claimed was not anything touching the fishery, but 
that the prior had made a port and had forestalled 
merchandise, and had raised a new town, at Sheeles, 
and took there wreck of the sea, which belonged to 
the king, and took prisages and customs from 
vessels of wine, and from vessels and boats of sea 
fish, and so deprived the king of his prisages and 
customs, and that he **had raised four ovens at 
Tynemouth, and had a market there, and took 
amendment of bread and ale without warrant.” 
Now all these things were encroachments upon the 
royal prerogative, or something which the king 
might have granted to the burgesses of Newcastle, 
but it involved no claim to the fishery which is now 
in question before this court. But upon looking 
further at the replication of the Attorney-General, 
and at the decree, or judgment in the case, and upon 
which the jury assessed damages, we find that 
which satisfies me that the claim to the fishery 
was in no way interfered with, but rather, 
on the contrary, that it was indirectly and by 
implication |idmitted. First of all, the prior, 
on behalf of the monastery, had claimed the land 
from high water-mark to the middle of the river, 
and had claimed also ike free fishery now in ques- 
tion; the Attorney- General replied that the prior 
had in Sheeles sixteen fishermen or more fishing 
with great boats in the sea through the year for 
the s&e of trading, and not for the sake of sup- 
pl:ring his house, from whom the king did not re- 
ceive any toll or his due custom, and also thi^ 
the prior “ had caused to be made the twenty-six 
houses upon the soil, which ought to belong to the 
king, because it was included in the fiow and over- 
flow of the sef^” and therefore the Attorney-General 
denied the right of the monastery to the soil, in 
the flow and overflow of the sea, but be did not 
anywhere, either expressly or by implication, deny 
the right of the PAid monastery to the fis^iiery which 
the prior had incidentally only, but yet in full, 
clear, and express terms, claimed in his answer to 
tile suit. in tiie oeeree or judgneeht we find 


nothing at all touching the claim to the fishery, 
which had appeared in express terms on the record. 
The paragraph concludes thus: ** concerning her- 
rings and haddocks and other fish, they said that 
so many fishermen and other men are dwelling 
there, that sailors and fishermen landing there 
found so much demand for their merchandise, that 
they unloaded their vessels and sold their fish, whereby 
the king lost his prisages.” That is, fishermen who 
took fish in the river or sea, came and sold them 
upon the land, upon what afterwards became 
the town of Shields or Tynemouth, and so the king 
lost his prisages. But that has nothing to do with 
the fishery or the claim to it. The judgment then 
proceeds thus: “and as to founding the town of 
North Shields, they said that certain houses were 
built there on the lands of the king, and that certain 
other houses built between the bourne and the 
flood marks on the soil of the said priory were 
there, which had quays built beyond the flood 
marks on the soil of the king, and the jury assessed 
the damages in respect of the said several matters.” 
That is, they assessed that the soil between high 
water mark and the middle of the river was then 
the property of the king. So it may have been, and 
so it probably was ; but there was no reference direct 
or indirect to any right in the Crown or burgesses, 
or anybody else to the fishery in question. As far 
as the record of the proceedings taken altogethw 
applies, or can be made applicable to the present 
case, there is, in the answer of the prior of the 
monastery, a clear and distinct claim to the fishery 
now in question before this court, and no reply 
denying that claim, and no judgment at all relating' 
to it, although there is a judgment against the prior 
as to other allegations and other claims made in the 
course of the proceedings. As to this document, 
therefore, which is the only document I can find, 
from the beginning to the end of this case, upon 
which even an argument can be suggested that the 
fishery was not in existence except in the Crown at 
some period subsequently to Magna Charta, I find, 
not only that that is not the fair inference to be drawn 
from the whole of it taken together, but that the con- 
trary presumption arises, namely, a presumption that 
the prior who claimed the fishery at that very early 
period, was then entitled to it by law. ''?7e find 
then, that there has been the actual user and enjoy- 
ment of this fishery for more than 830 years ; that 
there are documents in existence before Magna 
Charta, and before the time of legal memory, under 
which the fishery may have been granted by the 
Crown to the predecessors in title of the present 
plaintiff, and that there is no evidence whatever of 
an original grant of the fishery subsequently to 
Magna Charta, or that at any period between 
Magna Charta and the present time, this fishery 
did not ds facto exist, and was not de faxto enjoyed. 
This really brings me to the end of the case with the 
exception of the sole remaining question of merger. 
Now as to that, it has been contended tha^ by law, a 
several fishery is parcel of the prerogative of the 
Crpwn, and though it might have been lawfully 
granted away to a subject before Magna Charta, yet 
if, after that Act of Parliament, it reverted to the 
Crown, whether by forfeiture or any other legal 
means of transmission, that it would then become 
merged in the Boyid prerogative and extinguished. 
Now before we could accede to that doctrine, and 
admit it to be a sound and true proposition of law, 
I certainly, speaking for myself, should ^ desire 
to pause and consider what the effect of a decision to 
that effect of a court of law in Westminster Hali 
would be upon a great number of titles to valuaWe 
fisheries in many parts of the kingdom, I do not 
say that mere circumstance that the title to 
fisherieB which have been held and enjoyed fox 
by descent^ or otherwise^ by taiious 
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families in the kingdom* would be thereby made 
defective* would justify us in rejecting that 
which we were satisfied, upon argument and autho- 
rity, was a sound proposition of law. But it is 
certainly well to consider whether such a proposition 
is so iucontrovertibly established upon authority 
that we are bound to accept it, and make it the 
foundation of our decision in the present case. In 
the first place, however, 1 do not see any satisfactory 
evidence at all that this fishery ever did revert to, 
or ever was in the possession or enjoyment of, the 
Crown subsequent to Magna Charta until the disso- 
lution of the monasteries in the time of Henry 
VIII. It is stated in paragraph Ifi that King 
Edward I., by his charter of the twenty-seventh 
year of his reign (a.d. 1299), recites that ^'certain 
liberties and free usages claimed by the Prior <»f Ty ne- 
mcmth and his predecessors by virtue of their 
charters had been adjudged by the King’s Court to 
have been forfeited.” But in a case in which the 
decision we are called on to pronounce would go to 
shake the title to perhaps half the fisheries in the 
kingdom, I do not think we should give an effect to 
the words “ certain liberties and free usages ” which 
does not necessarily follow from the language used, 
and which language seems to me to point rather 
to the contrary conclusion. No doubt, there may be 
“liberties and free usages” of various kinds, and 
which may be forfeited ; but I do not think that 
a several granted by the Crown to a sub- 

ject before Magna Charta can be taken in common 
parlance, or be held in law, to be included within 
the terms “ liberties and free usages.” I am clearly 
of opinion, therefore, that there is no evidence that 
this fishery ever did revert to the Crown until the 
reign of Henry VIII. As our attention has been 
called to the several conditions upon which it was 
contended that a free fishery, when it reverted to the 
Crown, merged in the prerogative, I may observe 
that, looking to the description of rights and fran- 
chises, which have been decided to be extinguished 
by merger in the prerogative, upon coming, back 
from a subject into the possession of the Crown and 
without intending to pronounce any final and de- 
cisive opinion upon the subject, that it certainly ap- 
pears to me that such rights and franchises are 
waifs, estrays, wreck, and such like, and do not in- 
clude a several fishery, which does not, in my ojiinion, 
at all range itself within them. Those rights or 
properties which have been held not to be merged in 
the Crown, are free warrens, markets with tolls, and 
fairs, et similia^ whilst those which have been held to 
merge, are waifs, estrays, wrecks, felons’ goods, &c., 
and certainly if I were called upon I should be in- 
clined to hold that a several fishery, granted by the 
Crown to a subject before Magna Charta, would 
rather range itself within “ free warrens, markets 
with tolls, and fairs,” and so forth, than within 
the other franchises to which I have before 
alluded. But it is unnecessary to decide that ques- 
tion. If, therefore, the right of the plaintiff to the 
fishery is established by the evidence already re- 
ferred to of this long user and enjoyment, and is 
noi^ met by any evidence on the part of the defen- 
dants td the effect that it was originally granted by 
the Crown to a subject subsequently to Magna 
CbArta,.or that there was any period of time between 
Magna Charta and the dissolution of the monas- 
teries in which this fishery was proved not to exist, 
I am of opinion that the right was clearly estab- 
lished, that the objection on the ground of merger 
in the prerogative cannot prevail, and that the 
plaintiff, consequently, is entitled to the judgment 
of the court. 

MAEiair, B. — am of the same opinion. This is 
an action of trespass brought by the Duke of 
Northumberland against the defendants for break- 


ing and entering his several salmon fishery in the 
river Tyne, and catching and disturbing the fish 
therein. The case has been argued with very great 
ability on both sides, and Mr. Pickering, on beha f 
of the defendants, has fully brought before us, and 
with the greatest candour and fairness, everything 
that could be urged on their behalf. He has dealt 
with the real difficulties of the case, and has not relied 
on mere extrinsic matter, which would have been 
unsatisfactory when the real facts of the case came 
to be known. By so arguing a case counsel greatly 
assist those who have to adjudicate upon it, and are 
entitled to every consideration which the court can 
give. I should state for myself, that I should not 
liave been prepared to have delivered my judgment 
in this case immediately after the conclusion of the 
argument, had it not been that my attention has 
been very,much called to the same question, within 
the last six months, in a cas ; before this court, in 
which the Duke of Manchester, as the jilaintiff, 
claimed a toll of 2</. mpon every beast sold in the 
market of St. Ives. That was a claim depending 
substantially upon the same principle as the present 
case. It certainly seems a strange and anomalous 
thing that although by the law of England twenty 
years’ possession would give to the Duke of 
Northumberland an absolute right to the soil of the 
river Tyne, which by reason of the Statute of Limi- 
tations could not be disputed, yet it has been a 
matter of controversy before us to-day wliether an 
exclusive possession for 110 years of this fishery in 
the waters of that river does or not give him a title 
to such fishery. That d: es seem to be a very great 
anomaly, and a matter which, if possible, ought, I 
think, to be put upon a different footing. It may 
be accounted for thus. The onlj'’ Statute of Limi- 
tations which affects property like a fishery, a 
market, or a toll, &c. is one which passed in the reign 
of Edward I., and no subsequent Statute of Limita- 
tions has affected such franchises. But in dealing 
with land we have a Statute of Limitations passed 
in the reign of King William IV., whilst, with 
respect to tithes, we find a Statute of Limita- 
tions passed in the reign of George IV. ; but when 
we come to deal with a fishery or a toll, we must 
go back to the Statute of Limitations passed at a 
time when the period of limitation was made to 
run from certain well-known events ; and the 
Statute of Limitations upon which this case de- 
pends is the return of King Richard I. from the 
Holy Land, after his great military performances 
there, and after his imprisonment by the Duke of 
Austria on his way home, which were events no 
doubt well known to all the people of this country. 
So that, in dealing with such cases as the present, 
we have to go back from living memory to so 
remote a period of time as the return of King 
Richard I. from Palestine. It seems to me that 
the proper mode of dealing with such a question is 
that which is pointed out by the late Lord Wensley- 
dale (then Parke, B.) In the case to which 1 
have referred, in the course of the argument, of 
Jenkins v. Harvey (I Cr. M. &. R. 877 ; 6 L. J., 
N. S., Ex. 17), Alderson, B., at the conclusion of 
his judgment in that case (p. 895), says : “ If an 
uninterrupted usage of upwards of seventy years, 
unanswered by any evidence to the contrary, is not 
enough to establish a right like the present ’* 
(that was with reference to a toll in the harbour 
of Truro), “there are innumerable titles which 
could not be sustained.” I am sure it may be well 
said that if the exclusive occupation of this 
fishery by the .Duke of Northumberland and his 
lessees and licehcees for 110 years cannot establish 
a right to this fishery, a vast quantity of this 
kind of property would be gone. It seems to me 
that we ought to give to this, and every case of 
the kind, great, if not conclusive weight to such 
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a long period of possession. But I will adopt 
the rule laid down by Parke) B. in the case to 
which I have just referred. Now, that learned 
judge there says (1 Cr. M. & R. 894) : “The correct 
mode of presenting the point to the jury 
would have been that from the uninterrupted 
modern usage they should find the immemorial 
existence of the payment, unless evidence be given 
to the contrary.” “ That,” he goes on to say, “ is 
the ordinary mode in which such questions are left 
to a jury ; and it is very important that the rule 
should be observed, not only with respect to claims 
like the present, but also with regard to various 
public exemptions depending upon usage, such as a 
modus and similar rights. The learned judge, 
however, did not so leave the case to the jury. lie 
told them merely that he was not aware that there 
was any rule of law to prevent them from presuming 
^e immemorial existence of the right from the 
modern usage ; but he did not advise them that they 
ought to make such presumption unless some evi* 
dence tojthe contrary appeared.” And, in commenting 
on that case, Blackburn, J., in his judgment in the 
case of Sheppard v. Payne^ in the Exchequer Chamber 
(at p. 185 of IG C. B., N. S. ; 10 L. T. Rep. N. S. 194 ; 
33 L. J. ICO, C. P.), says, “The true rule seems to 
be laid down by Lord Wensleydale (then Parke, B.) 
in Jenkins v. Harvey, 1 Cr. M. & R. 877, where he 
says that the correct mode to direct a jury is to tell 
them that, from uninterrupted modern usage, they 
should find the immemorial existence of the pay- 
ment (if that be necessary for its validity), unless 
some evidence be given to the contrary ; or, as he 
says, on delivering the written judgment of the 
court, in the second trial of the case, 2 Cr. M. & R. 
407 (5 L, J., N. S., 21, Ex.), from proof that an 
office existed in 1752, the jury may and ought to 
presume it to be prescriptive if that be necessary 
to make it valid, unless the contrary be proved.” 
Blackburn, J., goes on to say, “ The claim in that 
case (Jenkins v. Ilqrvey') was by the corporation of 
Truro for a metage due of 4(7. per chaldron of coals 
in that port, and it was supported. I mention this 
as showing what is meant by the latter part 
of the sentence quoted. I suppose neither the 
Barons of the Exchequer, nor the jury as anti- 
quaries, believed that 4(7. per chaldron was ac- 
tually paid before Richard I. returned from the 
Holy Land ; but the modern user was enough to 
cast upon the other side the onus of proving that 
it was a usurpation.” I apprehend the present 
case must be dealt with in the manner stated by 
Parke, B. Now, it appears that in the conveyance 
of this property, now claimed by the plaintiff, a 
predecessor in title to the duke, it is described 
simply as “the fishery at Low Lights.” But 
after the Duke of Northumberland purchased it 
in 1759, he immediately’ dealt with it in a 
different way, and it is always competent by ex- 
trinsic evidence to show the subject-matter of 
the grant. He, so long ago as 1760, which is 
now 110 years ago, described it as a fishery ex- 
tending “from where the Pow Burn enters the 
Tyne, to the centre of the Tyne, and down to the 
place near to the bar,” and therefore I apprehend, 
when it is found that he bad been in possession for 
an immense number of years, the rule of Parke, B. 
is immediately let in, and ibis incumbent upon 
the defendants to show that the fishery could 
not by possibility have existed at the time when 
tile period of legal memory commenced. It 
may be tsiken, then, that the Duke of North- 
umberland had> for 110 years exclusive use of this 
fishery, and what evidence do the defendants pro- 
duce to a|K>w that it could not exist? So far from 
their adducing any, it seems to me that theievidenee 
in this case is as strong as possible to show that 
the fishery did exist, and my real beli^ is that it 
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did exist before the time of legal memory, and did 
exist in the abbot, or prior, or monastery, at Tyne- 
mouth. Now, what is the history of it? In the 
year 1637, upwards of 200 years ago, it is described 
in paragraph 50 as a fishery contained in the river, 
exactly as it is described now. It is true it was a 
fishery from the mouth of the river up to Howden 
Pans ; but Mr. Pickering said to-day, and most 
correctly, that, where a person had a fishery from 
Howden Pans down to the mouth of the river, it 
was competent for him to divide it, and grant 
a portion of it, as was done by the then owner, 
from whom the Duke of Northumberland claims. 
It seems to me that that paragraph in the grant of 
King Charles I. had a strong tendency to show 
the existence of this right. Then we find in 
par. 47, the fishery described in express terms as a 
fishery ^ “ from Howden Pans down to the mouth 
of the river.” We find it so far back as the reign 
of Elizabeth ; and it is dealt with as a fishery 
while in the hands of the Crown, and dealt with as 
distinct from the other property. Then it is 
established that in the reign of William Rufus, 
Robert de Mowbray, Earl of Northumberland, 
gave this property to the monks of Tynemouth 
Castle ; and as early as the reign of Henry HI., we 
find that “ the lands which had been granted by the 
Earl of Northumberland and his men, to the afore- 
said Church and St. Oswyii, were granted by the 
King and confirmed to the church.” My real 
belief is that this w'as a portion of the property 
which did belong to Robert de Mowbray, Earl 
of Northumberland, and from his grant came into 
their possession, and which continued in their pos- 
session, or that of their representatives, down to the 
present time, and that a portion of it is undoubtedly in 
the possession of the present Duke of Northumber- 
land. 1 think that it is not merely a potential, but 
an actual state of things, and in my judgment it 
is the strongest case of title of this kind which I 
have ever seei^or heard proved, and I have had to 
deal with ma^ such. And now with respect to 
the question of merger. It seems to me that this 
case comes directly within the judgment of my 
Lord Coke in the case of The Abbot of Strata 
Marcella (9 Rep. 24 a.), and that it is also in precise 
conformity with the rule laid down by Mr. .fustice 
Popham and the other judges of the Queen’s Bench 
in their judgment, in Heddy v. Wheethouse (Cro. Eliz. 
pp. 558, 691> The question in the former case was 
very much the same as that which is raised on the 
present occasion. The king (Henry VIII.) had, I 
take it, seized and laid hands upon that with all the 
other monasteries ; and, according to Lord Coke, 
it becoming a question whether the intention of the 
Act of the 32ud Hen. 8, c. 20, was “ to advance 
these possessions;” that is, the possessions which 
the Crown had got hold of, “ as wiw in valuation as 
estimation, and to revive actually and really such 
privileges, liberties, franchises and temporal juris- 
dictions, which the late owners of the abbeys had,’* 
&c. ; then it is to be considered (he says) “ what 
privileges, liberties, franchises, and jurisdictions 
were extinct in the Crown by the accession of the 
said possessions to it.” Therefore Lord Coke is dealing 
with this very identical point in his judgment in 
that case, namely, the franchises, liberties, and 
privileges belonging to the abbots, which were 
merged. Then he proceeds, “ And as to that, it is to 
be known that when the king g^nts any privi- 
leges, liberties, franchises, &c., which were privi- 
leges, liberties, or franchises, in his own hands, aa 
parcel of the flowers of his Crown, as bona «i 
catalla feJ/gnum fugitivorum, utlagatorunif &c., boaa ot 
eataSOf waviatOf extrahut, deodanda, wreccum tnari$t 
&c., irithiu such possessions there, if they cene 
agala to the king they are merged in the CroYU, ara 
he has them again in ;iirs eorona** (not mergeikhy 
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reason of going into the land, but by reason of their 
■coming to him in right of the Crown) ; “ and if the 
>vreck or goods waifed, estrays, &c., were appen- 
dant before to possessions, now the api>endancy is 
extinct, and the king is seised of them in jure corona ; 
but when a privilege, liberty, franchise, or juris- 
diction was, at the beginning, erected and created 
by the king, and was not any such flower before 
in the garland of the Crown, there, by the acces- 
sion of them again to the Crown, they are not 
extinct, nor the appendency of them severed from 
the possessions ; and if a fair, market, hundred leet, 
^ark warren, et simzVia, are appendants to manors 
or in gross, and afterwards they come back to the 
king, they remain as they were before, in esse, not 
merged in the Crown ; for they were at first created 
and newly erected by the king, and were not in esse 
before, and time and usage has made them appen- 
dant, which difference (says Lord Coke) “ was agreed 
per totam curiam** Now, I cannot conceive any two 
things to be more similar the one to the other than 
a several fishery and a free warren ; the one is an 
-exclusive right to take certain descriptions of birds 
and animals upon the land, and the other is an 
exclusive right to take fish in the sea. I am of 
opinion, therefore, that the present case falls 
directly within the judgment in the case of The 
Abbot of Strata Marcella. It seems to me to be the 
strongest case of the kind that has ever come 
before me. 

PiGOTT, B. — am of the same opinion. The sole 
question here, is, whether, under the circumstances 
above stated, the plaintiff had a sufficient title to 
a several salmon fishery in the river Tyne, to enable 
him to maintain the present action. That involves 
the question whether this has been proved to us 
in point of fact, taking the law to be correctly laid 
down, as it has been by my Lord Chief Baron, and 
my Brother Marlin. I agree with the observations 
of my brother Martin, and think 4hat we are very 
much indebted to both the learned counsel for the 
arguments that have taken place upon this case. 
‘The real points have been elucidated and presented 
to us clear of all fallacies and obscurities, which do 
not arise when the facts come to bo understood,' 
and only those objections which really arise upon 
the case have been taken. There is clear evidence 
of possession and enjoyment by the Duke of North- 
umberland of this fishery from the year 1759. Then 
we find in addition to that, from deeds, documents, 
and letters patent, which are set forth in the case, 
'that the existence of this fishery is shown from the 
year 1540. The long user which has been thus 
shown, raises the presumption of a legal origin 
prior to Magna Charta, and the question then is, 

, whether 'there is anything, either in point of fact, 
<:or upon the true construction of the documents, 

. to rebut that presumption. . Mr. Pickering has 
made two prominent objections. One is, that, when 
the language of these old charters and deeds comes 
, to be closely looked at, they do not identically 
..mention this fishery, as a several fishery, and that the 
•, wmrds used may well be referable to some other 
itfpecies of fishery. But in answer to my question 
that point, Mr. Pickering failed to give mo the 
..•luunoof any other kind of fishery, because probably 
,.ii0felta di^ulty in giving a name to any such pro- 

• il^^rfy. , Now with regard to the weight of the objec- 
, ttion ; • waff ud, first of all, no doubt, that in several of 

• .these documeots it is called a salmon fishery in 
-the waters of. the Tyne ** simply ; in another docu- 

v^ment in James I.*s time, ** a fishing for salmon in 
/».the waters of the Tyne.’’ Then if we go back to 
of the minister’s, accounts in the time of Queen 
{.j^izaheth, it seems to me that language is used 
^^j|rhiob>if /very precise and definite to show that this 
.'most hare been a serial fllhez/t In the accounts 


of Robert Arderne, the bailiff, of any profit arisii^ 
it is described as being for the ferm of the salmon 
fishery in the salt water within the bounds of the 
town of Sheels.” If it is ** a ferm of the salmon 
fishery,” I do not know what it can be but a “ seve- 
ral fishery.” It is truly represented as being a ferm 
of the salmon fishery. But another objection was 
made arising out of the language of the same 
account, and it was said that the account, together 
with the language of the document of 22 Hen. .8 
and the letters patent, shews that what the 
monastery was entitled to was not a several 
fishery,” but the tithes of the fish. And if the lan- 
guage used would bear that construction, it would 
carry Mr. Pickering a long way on his journey to 
rebut the presumption of its being a several fishery ; 
but I think the language of the minister’s accounts 
in the time of Queen Elizabeth itself rebuts the 
notion that they are speaking of tithes. It speaks 
of the ferm of salmon fishery in the salt waters 
within the bounds of the town of Shields and 
Tynemouth, where the tenants of the towns afore- 
said ought to answer for every twenty salmon, one 
salmon, for the time of this account he doth not 
answer because no such fish liave been taken within 
the bounds aforesaid during the same time.” That 
does not give one the notion of a tithe of salmon ; 
because I never heard of a tithe being one in twen^. 
But, be that as it may, “ the ferm of the salmon 
fishery,” is what is spoken of in that document, and 
that has, in my judgment, nothing to do with a 
mere right to tithe. The letters patent of Hen. 
it is true, speak of “ hereditaments to the late mon- 
astery formerly appertaining, together with certain 
tithes, including the tithes of fish of all the vessels 
and boats fishing at the Shclths in Tineniouth, parcel 
of the Rectory of Tinemouth.” But they are there 
speaking of tithes nominatim. That has nothing 
to do with the several fishery. It is a different 
matter altogether. I do not, therefore, find anything 
in any of these documents which goes to rebut the 
presumption, that we are hound to make of the legal 
origin of this fishery, from the long user and enjoy- 
ment of it, and from the deeds which have been put 
in evidence to show that it was existing at a time 
prior to the time as to which there is any evidence 
of enjoyment. There is one other document to 
which we ought to allude, and it is a very ancient 
one, and the only other one which could raise, as it 
seems to me, an argument of a presumption con- 
trary to the existence of this fishery, and that 
is the record of the proceedings in the time of 
Edward 1. I must say for myself that I cannot 
there is not something there which looks incon- 
sistent with “ a several fishery at the Low Lights, and 
extending from the Low Lights to the Pow Burn,” 
and that is the part of the river opposite to where 
the monastery was. There is no doubt that the 
prior there was setting up a right to the soil of half 
the ],river, and that between the middle of the 
water and the land of the monastery he had his 
free fishery by the length of the same land in the 
same water, and that he and his predecessors had 
built houses there for his fishermen.” I think, 
however, it would be giving too much impor- 
tance to that to draw the conclusion that that 
does rebut the presumption of a several fishery ex- 
isting in the waters of the Tyire, as described 
in these deeds. 1 do not ,go more into detail 
after the explanation which my Lord has given 
upon that, and the judgment that has pro- 
ceeded upon it; but I do not think that that .is 
enough to raise. any serious question. Then I come 
to the remsining question of merge;C.on which 
Mr. Pickering has argued with so much ability and 
fairness, tbpugh 1 cannot assent to his argument. 
The question is whether there is any evidence 0 
merger in this case, an^ if sp^ what the law Jis upon 
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tluiO subject? 1 find no evidence in the case 
showing that there was a merger in point of fact, 
or that the fishery was ever forfeited. I do not 
think it necessary to say more about it, or go into a 
detailed examination of the different cases upon 
the subject. It is sufiicient to say that 1 am not satis- 
fied that there was any merger, but that if it were 
necessary to decide that point now, which it is not, 
I should be of opinion that a several fishery would 
not, upon reverting to the Crown, be merged in 
the prerogative, as contended for by Mr. Pickering ; 
but would exist in the King as a distinct and 
Berate property, capable of being regranted 
by him to a subject. It seems to me to be a mistake 
to say that a right like a free or several fishery 
merged in the prerogative of the Crown, and for 
this reason, that it did not originally grow out of the 
prerogative. I take it that the origin of such a right is 
that the king was formerly considered the universal 
lord and original proprietor of all the lands in this 
kingdom ; that from that arose this right to grant 
property like this fishery, or those which are men- 
tioned as being like this. It is quite possible, then, 
that the king might have parted with the very land 
out of which this franchise was granted ; and then, 
if this franchise came back to him, it would not 
merge in the land, for he would no longer possess 
the land ; nor in the prerogative of the Crown, 
because it did not grow out of the prerogative of 
the Crown. It is not like “ a fiower in the garland 
of the Crown,” as wrecks, estrays, or waifs are, but 
rather like a free warren, and sucti like franchises, 
wdiich, it is conceded, would not be destroyed by 
reverting to the Crown. It is not, however, neces- 
saiy to decide this. I am of opinion, with the rest 
of the court, that the plaintiff is entitled to our 
judgment. 

Judgment for the plaintiff. 

Attorneys for the plaintiff, Dell and Stewards, 49, 
L'incoln’s-inn-fields, W.C. 

Attorneys for the defendants. Vizard, Crowder, 
Ahstie, and Young, 66, Lincoln’s-inn-fields, W.C. ; 
agents for Tinley, Adamson, and Co., North Shields,- 
and Tynemouth. 


(Committee of tf)e ipctbi? <!^ounctl. 

Reported tqr DonoiMS Kimostord, Esq* ,Barri8ter-at4jaiW. . 

Jan, 2i and 26, and Fed^. 11. 

(Ffesent — The Bight Hon. Lord Westbury, Sir 
Jambs W. ConviLB, and Sir Joseph Napier.) 

David Douglas Youiro and another (apps^)<Vi 
Jambs Thomas Lambert (resp.) 

Goods at Customs Bouse subject to lien-~Pledge of--^ 
Constructive delivery, 

Chodsi arriving at Quebec, were taken: to the cusUms 
damning warehouse, according to the n 
the port. The goods vnre enters, by the officer m 
charge, as consigned to M» and S. The goodsf rs»< 
ntained subject to the lien- for freight, and to the: 
charges for customs* duties and storage. Till these> 
several claims were discharged the officer in cAdrge 
was bound- not to part with the goodst Subseguentfy i 
M, and S. obtains an advance from tho appellants 
on the security of these- goods^cmd^ gave. to them a 
request note, stgned by Mi and S., and direeteddo the 
officer in charyei requestii^ him to hold- the 
sulject to the orddr,^ of the empdlants, *'^ths^Hgdmny 
the duty and storage merge Ihfore removatr’ Thu 
note was sent to the officer in Marge, who. aaaptedit 
cmd made a. corresponding entry in his book. After* 
wards the goods , . whils still lying <U the customd 
warehouse, were, seised. hy the remsndentrU 

creditor I 


mna v.. Jambs Thomas Lambert. [Faxv. Cot. 

Beld (reversing the judgment of the Court of QMeen*e 
Bench for Quebec, Canada, appeal side), that the 
seizure was bad, there having been a valid constructive 
delivery and transfer of the goods to the appellants as 
pledgees. 

This was an appeal brought' to try the right to 
certain wire rope and other goods, which were taken . 
in execution, on the 17th June 1866, by the sheriff 
of Quebec, whil6 lying at the Government Examin- 
ing Warehouse in that city. 

The writ under which the goods were seized waa - 
issued by the respondent, on the 30th May 1866, oui 
a judgment obtained by him against Messrs. Max- 
well and Stevenson, merchants, of Quebec, on the^ 
13th October 18C4. 

To this seizure the appellants, on the 27th June* 
1866, filed an opposition a fin d'annuler, alleging in 
effect that the goods had been previously assigned 
to them in pledge By the said Maxwell and Steven- 
son as security for an advance of 1800 dols., together 
with interest, commission, and other charges* 
thereon, and' that, at the time of the seizure, the 
said goods were iu their lawful x>nsseB8lon as- 
pledgees as security for a sum of 2068i'lA*dols. to 
which the whole sum so due to them then 
amounted. 

To tne opposition so filed, the respondent, on thw 
3rd Oct. 1865, pleaded the general issue, and also 
as a special exception pdremptoire en droit, that 
Messrs. Maxwell and Stevenson were, at the time 
of the advance, notoriously, and to the knowledge 
of the opposants, insolvent, and had stopped pay- 
ment, and that the goods pledged constituted their 
whole estate, and the transaction was illegal, and iu 
fraud of the creditors. 

On these pleadings, issue was joined, on the 11th 
Oct. 1866. 

Both parties subsequently, proceeded to take evi- 
dence, when the following were shown, to be the 
facts of the case : — 

The goods in question were sent from Liverpool 
by the steamer in the summer of 1864, 

jconsigned to the said Maxwell and Stevenson, and. 
Ion their arrival at Quebec, were landed and placed 
|in tKe Government examining warehouse on the 
|6Ui Aug. in that year. 

, The examining warehouse is a part of the customEt 
department, established under the authority of the 
Canadian Customs Act (Consolidated Statutes of 
Canada), c. 17, s. 11, cl. 4, and s. 14, cL 4. 

The routine of ' the Custom House at Quebec waa-- 
proved to be as follows: — “In the first place the‘ 
master of a. vessel arriving, produces a manifest or 
statemrat of his cargo; then the respective owners 
of goods possessing bills of lading, or any other 
leg^ mark of ownership, pass entries for them. If 
this is not done, the goods are sent to the examining 
warehouse as unclaimed ; . when there, they are held 
until jproperly passed through the customs ; that ia 
to say, either the duty paid, or the necessary bond 
given.” If this be not done within three months, a 
power is given by the Customs Act, s. 17, to sell 
the goods, to pay the duty, and the expenses of 
warehousing, &<s. When an entry, of goods is passed, 
whether on their first landing^ or. while lying at the 
examining war^ouso) the duties are paid at the^- 
time of such . entry, and a- permit given for their 
fremovalj; or a- bond is given by their owner for the - 
[due payment of the duties, and the goods are then 
(entered. iu. the. bonded, warehouse book, and placedL 
[in some bonded wai^ouse ; the examining war^ 
jiiottse: is treated as a bonded warehouse for thia 
purpose^ , and goods which are there before entry 
remain.^. 80 .'afterwards. Goods which have been so 
. Ij^ed aw net delivered out of the eumining ware- 
jhooaet^m^ tAber. bonded warehouse^ without apermik 
Ifroiii 1^. head locked) who at the time in question 
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was one James Sealey. Special statutory proYisions 
are contained in the Customs Act, s. 46, for the 
transfer by bill of sale of bonded goods, and a book 
was kept by the said James Sealey for the purpose 
of entering such sales. 

The whole of the customs department is under 
the control of the collector of customs at the port of 
Quebec, but the examining warehouse has been for 
15 years under the special charge of Fran 9 ois Xavier 
Metivier, who, on his appointment to that position, 
received from the collector the following written 
instructions 

Charged with the care of the ezamininir warehouse, it 
will be his duty to keep an exact account of all merchandise 
and ffoods received into and passed out of the exaoiining 
war^ouse, according to the warrants addressed to him. 
and to collect and keep an accurate account of all storage 
dues. 

M^tivier received no express instructions from 
the collector to accept any order for the delivery or 
transfer of goods from the parties owning them, but 
it was always his custom to do so, and considered 
by him to be the rule of the office, and though it 
appears to have been known to, was never objected 
to by, the collector. 

Shortly after the goods were bonded and placed 
in the examining warehouse, Messrs. Maxwell and 
Stevenson applied to the appellants, who* were 
also merchants at Quebec, carrying on their busi- 
ness under the style of “ D. D. Young and Co.,” for 
a loan of ISOOdols. upon the security of their goods. 
The appellant having consented, gave to Messrs. 
MmxwcII and Stevenson their promissory note at 
three months date for that amount, and received 
from them the following document : — 

ISOOdols. Quebec, loth Aug., 1864. 

Keceived from D . D. Young and Co., tneir note at three 
months date for eighteen hundred dollars, being an ad- 
vance on eighty-nino packages of wire rope rigging, 
marked M. A 8., No. 1 @ eiSrhty-nino ex-stmr. *^St. David.” 
and now in H. M. examining warehouse, said advance to be 
repaid to D. D. Young and Co,, on or before the maturity 
of their note, together with a commission of 5 per cent, on 
the amount advanced. Should the advance noc be prepaid 
by that time, D. D. Young and Co., to have the nght of 
selling the rigging, Ac., and paying themselves out of the 
proceeds. Maxwell and Stevenson. 

Messrs. Maxwell and Stevenson at the same time 
gave to the appellants the following order on the 
officer in charge of the examining warehouse : 

The Officer in charge of H.M. Examining Warehouse. 

, , , , Quebec, 19th Aug. 1864. 

Will please hold, subject to the order of D. D. Young and 
Co., thirteen coils wire rope. Nos. 1 to 13 ; one bag iron- 
work, No. 14 ; seventy-four coils rope, Nos. 15 to 88 : and 
one bale merchandise, No. 89, all marked M. A S., landed 
from the steamer 8t, David, on her last x>a88aspe from Liver- 
pool, they paying the duty and storage charge before 
removal, and oblige Maxwell and Stkyeebon* 

This order was the same day taken by one of the 
appellants’ clerks to the said Fran9oi8 ^ M4tivier 
above-mentioned, who wrote across it, “ accepted, 
F. X. Mtftivier,” and at the same time wrote oppo- 
site the entry of the goods in the warehouse book 
kept by him, « subject to D. D. Young’s order.” 

Messrs. Maxwell and Stevensou discounted the 
appellant’s note, and employed part of the proceeds 
10 paying the freight upon the goods. The exact 
date of this payment was not proved. 

Messrs. Maxwell and Stevenson were unable to 
thc^ advance before the note became duej 
but at Uieir request the appellants consented not to 
sell the goods, hut to hold them as security for their 
advance, in consideration of being paid an extra 
commission of per cent, for an extension of time 
of three months. Interest was also to be paid at 
7 percent the appellants accordingly retired the said 
note at maturity, and continued to hold the goods. 

Shortly after, on 80th Dec. 1864, Sfessv. 
Maxwell and Stevenson duly entered the goods and 
bonded them. An entry of them was then made in 
the bonded warehouse book, kept by James Sealey 


I as above-mentioned, but the goods remained in the 
I examining warehouse. 

In the month of June 1865 the three months’ ex- 
tension of time having expired, the appellants pre- 
pared to sell the goods, and gave instructions to 
their brokers, A. J. Markham and Co., to that 
effect. The sale was, however, stopped by the 
seizure of the goods in executiou as above- 
mentioned. 

The enguetes of both parties having been closed, 
the case was heard on the merits before Stuart, J., 
who, on July 2, 1867, gave judgment for the appel- 
lants, declaring them pledgees of the goods in ques- 
tion, and granting main kv€e of the seizure thereof. 

The respondent having inscribed the cause upon 
the roll for review before three judges, the cause 
was again argued before Meredith, C. J., and Stuart 
and Taschereau, JJ., and on the 5th Feb. 1868, the 
court gave judgment, reversing the judgment of the 
preceding 2nd July, 9 n the pound that the appel- 
lants did not obtain possession of the goods so as 
to give effect to the contract of pledge, and dis- 
missing the opposition of the appellants with costs, 
Stuart, J. dissenting. 

From this judgment, the appellants appealed to the 
Court of Queen’s Bench of the province of Quebec, 
Canada, and on the 19 th Dec. 1868, that court gave 
judgment confirming the judgment of the Superior 
Court, on the grounds that the warehousekeeper 
was the agent and depositary of the goods for the 
shipowner or master to retain possession of them 
for him, and to prevent control over them by t^ 
consignees till freight was paid ; that the case was 
different from one of sale or deposit of a bill of 
lading, but was one of an ordinary pledge of goods 
in which possession roust accompany the pledge; 
and that here the goods had been landed and stored 
in the customs- warehouse in the interest of the ship- 
owner ox master only, and had never been actual^ 
or constructively in the possession of the consignees. 
The court referred to Masses, Droit Commercial, vol. 

6, pp. 498, 502 ; Troplong, Hypotb^ques et Privi- 
leges; Civil Code of Canada, arts. 1971-2; Meyer- 
stein v. Barber, 15 L. T. Rep. N. S. 359 ; L. Rep. 2 
C.P.51. 

It was from this judgment that the present appeal 
was brought. 

Sir RoundeU Palmer, Q. C., and Bompas, for the 
appellants.— Mdtivier had authority to accept the 
order of Maxwdll and Stevenson, that the goods 
should be held subject to the appellants’ order. The 
possession of Mdtivier was, from the time that he 
accepted such order, the possession of the appel- 
lants, notwithstanding the lien of the shipowner for 
freight, and, if not, it became so as soon as freight 
was paid. At the time of the seizure, Maxwell and 
Stevenson had no legal right, or actual power, to 
take possession of or interfere with or sell the goods 
without first paying to the appellants the sum doe 
to them ; and the creditors of Maxwell and Steven- 
son could have no further rights in that respect 
than their debtors. The goods had been validly 
pledged to the appellants, and were in their con- 
structive possession at the date of the seizure, and 
goods in the possession of a pledgee cannot be taken 
in execution by judgment-creditors of the pledgor. 
They referred to 

Eyrey. McDowell, 9 H. of L. Cas. 619;, 

Beaman v. Ea/rl of Oxford, 6 Do G. M. a Q. 492 ; 
Bittlestone v. Cooke, 6 E. « B. ^7 ; 

Pea/reon. v. Dotoson, E. B. & E. 448 : 

Watte Y. Porter, 3 E. & B. 743. 

Tim appeal was ex por/s. 

Cur, ttdv, vult, 

Feb. 11.— Judgment was delivered by Sir Josbph 
Napxbr.— In this case the respondent 91*1 "'s the 
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benefit of a seizure of goods, under a writ of 
jfUri faciaSf issued on a judgment recovered by 
him against Messrs. Maxwell and Stevenson, of 
Quebec, merchants. The writ was issued on the 
doth May 1865, and certain goods, alleged to be 
the property of Messrs. Maxwell and Stevenson, 
were seized under the writ by the sheriff. The 
appellants opposed the execution on the ground 
that'by a contract in writing, bearing date the 19th 
Aug. 1864, the property of Maxwell and Stevensofi 
in the goods in question was conveyed to them, and 
an authority to sell expressly conferred by Maxwell 
and Stevenson for the purpose of securing repay- 
ment of advances made by the appellants on the 
faith of this contract ; and as repayment had not 
been made, that the seizure under the writ should 
be set aside. The cause was heard in the first 
instance by Mr. Justice Stuart, one of the judges 
of the Superior Court of Lower Canada. He 
allowed the opposition, and, after declaring that the 
opponents were pledgees of the goods in ques- 
tion, he granted* viain lev^e of the seizure thereof, 
that is, directed an amoveas inanus against the execu- 
tion-creditor. The decision was reviewed by the full 
court. The majority of the judges held that the 
contract had- not been perfected by delivery of 
possession of the goods so as to constitute a pledge ; 
and on this ground they reversed the decision of 
Stuart, J., and dismissed the opposition to the 
execution. The case was then taken by appeal to 
the Court of Queen’s Bench, and the judgment of 
the Superior Court was affirmed. The appeal to 
Her Majesty in Council now under consideration 
has been brought against the judgment of the 
Court of Queen’s Bench. In the reasons of the 
mdges, which have been elaborately drawn up by 
Badgley, J., the material point of contention is 
stated to be “ the opposauts’ want of possession of 
the pledge, actually or constructively,” on or after 
the 19th Aug. 1864. It is at the same time stated 
that “ the preferential privilege of the pledgee in 
the thing pledged, according to our law, is unde- 
niable, over the creditors of the pledgor when the 
contract is complete and perfect.” It is suggested 
(but for the first time) that supposing the contract 
of pledge to have been completed, the course 
adopted by the appellants in opposing the execution 
was not in accordance with the Canadian law. The 
goods In question were shipped at Liverpool, on 
board a steamer called the St. David. They arrived 
at Quebec early in Aug. 1864, and were reported by 
the master of the vessel at the Customs in Quebec 
as consigned to Messrs. Maxwell and Stevenson. 
According to the regulations of the Customs, the 
goods were taken to their examining warehouse, and 
in the book of M. Mdtivier (the chief officer in 
charge of the warehouse) an entry was made of 
them as consigned to Maxwell and* Stevenson. They 
were marked M. and S.” The lien on them for 
freight continued, and they were also liable to 
detention until the*charges for customs duties and 
storage had been satisfied. Subject to these con- 
ditions the consignees had the ownership and the 
possession of the goods and also the right of dealing 
with them according to the rules of law applicaUe to 
transfers of goods that are subject to charges, and 
actual delivery does not take place at the time of the 
transfer. The officer in charge of the warehouse was 
bound not to part with the goods until the several 
claims for freight, duties, and storage had been dis- 
charged. But he was at liberty, with the sanction of 
the consignees, to substitute in his warehouse book 
the name of another as entitled to their property apd 
possession subject to the conditions then jub^sting^ 
** The general rule of my office,” says M. Metivier^ 
** is, when a par^ applies to transfer the goods to 
another party, I generally make a remark in my 
book to keep in toind of asking a proper order fironi 


the party to whom the goods are transferred, and 
that is very often.” The goods having thus beoi 
placed in the customs’ examining warehouse, and 
the entry having been made in the book of M. MCti- 
vier. Maxwell and Stevenson, on the 19th Aug., 
1864, asked for and obtained from the appellants an 
advance of 1800 dols. on the goods, described in the 
receipt for the advance, signed by Maxwell ftnd 
Stevenson, as wire-rope, rigging, &c., marked M. & 
S., ex steamer St. Davidy and noM' in Her Majesty’s 
Examining Warehouse ; said advance to be repaid 
to D. p. Young and Co., on or before the maturity 
of their note, together with a commission of 6 per 
cent, on amount advanced. Should the advance not 
be repaid at that time, D. D. Young and Co. to have 
the right of selling the rigging, &c., and paying 
themselves out of proceeds.” A request note of the 
same date, directed to the officer in charge of Her 
Majesty’s Examining Warehouse, and signed by 
Maxwell and Stevenson, was given by them to the 
appellants, whereby the officer was requested *‘to 
hold the goods” (described as in the receipt) ** sub- 
ject to the order of D. D. Young and Co., they pay- 
ing the duty and storage charge before removal.” 
On the same day this was sent to M. Mdtivier, 
who wrote across it “Accepted, F. X. Metivier,” 
and it was then returned to and kept by the 
appellants. M. Mc^tivier also wrote an entry in his 
own book opposite to the entry made when the 
goods were first placed in the warehouse. This 
second entry was— “Subject to D. D. Young’s 
order.” He says, “ I made that entry in order 
that, in case the said wire and rope -rigging were 
claimed by anybody, I should require the order of 
D. D. Young and Co. before delivery.” He further 
says that he would not have delivered the goods to 
Maxwell and Stevenson, or to any other, without 
an order from the appellants. Thus, as between 
the customs and the appellants, the latter stood 
precisely in the position in which Maxwell and 
Stevenson had stood before the request note was 
accepted and the entry made in the warehouse-book 
by M. Mdtivier ; and as between the appellants and 
Maxwell and Stevenson, the goods in question were 
sufficiently transferred for the purposes of the 
pledge or mortgage. It appears to their Lordship 
that by the express agreement of the parties in this 
case, followed by the acceptance of the chief ware- 
house keeper, there was a valid constructive delivery 
of the property comprised in the contract,^ and that 
the judgment under appeal, which dismissed the 
opposition and gave effect to the geizure under the 
execution, to the prejudice of the rights of the ap- 
pellants as pledgees, cannot be supported. Their 
Lordships will, therefore, humbly advise Her 
Majesty that the judgment of the Court of Queen’s 
Bench should be reversed, and that in lieu thereof 
it should be ordered that the judgment of the 
Superior Court, which reversed the judgment of 
^uart, J.y should also be reversed, and the judg- 
ment of Stuart, J. be affirmed with costs in both 
courts, The appellants are entiUed to have their 
costs of this appeal. 

Judgmtnt revtrMd, 

Solicitors for the appellants, Bisekojy BompaSi and 
Bitchoff. , 
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(Before Lord Justice Giftabd.) 

Burdick v. Garrick. 

Practi<x--“Appeal to House oj Lords — Suspendinff pra 
ceedings under decree — Costs, 


an irreparable injury, and the possibility of irrepa- 
rable injury had always been held a sufficient 
ground for the suspending of proceedings pending 
an appeal. The costs of the present application- 
ought to abide the result of the appeal, there being 
no settled rule that in such a case the applicant 
should as a matter of course pay them. On the 
contrary, it was laid down that such costs were^in 
the discretion of the court. 

The Earl of Shrewsbury v. Travpes, 6 L. T. Bep. 

N. S. 516; 2 Do G. R & J. 172; 

Wal/ord v. Walford, 19 L. T. ]^p. N. S. 238 
L. Bep. 3 Ch. App. 812. 


The costs of a motion to suspend proceedings under a 
decree, pending an appeal to the House of Lords, are, 
notwithstanding what was said in Topham v. The 
Duke of Portland, 7 L. T. Rep. N. \ De G. 
J, ^ S. 603, shown by Walford v. Walford, 19 
L, T. Rep. iV. S. 233, to he in the discretion oj the 
eeuft, tn accordance with what was laid down in The 
Earl of Shrewsbury v. Trappes, 6 L. T. Rep. 
N, S. 616 , 2 DeG.F.^ J. 172. 

As a general rule it is fair that the costs of such a 
motion, if successful, should abide the result of the 
• appeal to the House of I^rds, 

In a suit to compel trustees to account for certain trust- 
f\tnds a decree was made by the Court of Appeal that 
defendants should account to the plaintiff and pay 
what should be found due upon the taking of the 
account, and also the costs of the suit. The defendants 
having presented a petition of appeal to the House of 
Lords against this decree, moved before the Court of 
Appeal for ah order suspending the proceedings under 
the decree : 

Hdd, that no order ought to be made to stay the taking 
of the account or the taxation of the costs ; 

But held, the plaintiff being out of the jurisdiction of the 
court, that the trust-fund must be paid into court and 
remain there pending the appeal, unless the plaintiff 
was prepared to give undeniable security to refund in 
case the decision should be reversed by the House of 
Lords. The costs of the suit were ordered to be paid 
io the plaintiff's solicitor upon his giving satisfactory 
security to refund them if the decision should be re- 
versed on appeal. If he declined to give that security 
the amount of taxed costs must be paid into court pend- 
ing the appeal. The defendants were to give an 
undertaking to abide by any order which the court 
might think ft to make with regard to payment 
of interest into court : 

Meld, moreover, that the costs of the motion to suspend 
proceedings pending the appeal must abide the result 
of the appeal. 

As to the facts of^ this case, it is enough to state 
that the suit was instituted by a lady resident in 
America^ against defendants who resided in England, 
for the purpose of compelling ^em to pay to tha 
p l a intiff K fund which she alleged they held upon 
trust for her. 

A decree was made by the Court of Appeal that 
the defendants should account to the plaintiff and 
pay what should be found due, together with interest 
adw tb# posts of the suit. From this decree the 
defendants presented a petition of i^peal to the 
House of Lords, and then moved for an order to 
suspend the proceedings under the decree pending 
the appeal. 

Dickinson, Q. C.f and O. W. Collins, on behalf of 
the defendants, contended that there ought to be 
secniity that the fund in question in the suit should 
1)6 for&coming in case the House of Lords should 
reverse the decision of the Court of>Chancery. The 
idaintiff was out of the jurisdiction, and therefore 
tiie fund ought not to be paid orer pending the 
appbaL If the fund were lost there woum be 


Greene, Q. C., and Hanson, on behalf of the 
defendants, urged that no sufficient reason had been 
shown why the proceedings under the decree should 
be suspended. 

Lord Justice Giffard said that he should order 
the payment of the money directed by the decree, 
and the payment of the costs of th^uit to be sus- 
pended pending the appeal, unless the plaintiff 
would give undeniable security for the repayment 
of the money in case the House of Lords should 
reverse the decree of the Court of Chancery. But 
the taking of the accounts and the taxation of the 
costs need not bo suspended. The amount of the 
taxed costs must, however, be paid into court, unless 
the plaintiff’s solicitor would give some reasonable 
security for repayment. The security need not be 
so strict a one as that for the repayment of the 
trust money. As to the costs of this motion, bia 
Lordship thought that it would be right that they 
should abide the result of the appeal. 

Greene, Q. C. and Hanson then argued that it 
would be sufficient to have the personal undertaking 
of the plaintiff’s solicitor to refund the costs. Gibbs 
V. Daniel, 4 Giff. 41. As to the costs of this appli- 
cation, it was an indulgence that was asked for, 
and the applicant ought to pay the costs of it. In 
Topham V, the Duke <f Portland 7 L. T. Bep. N. S. 
11 ; 8 Ib. 679; 1 De G. J. & S. 603 ; which was a 
later case than The Earl of Shrewsbury v. Trappes, 
6 L. T. Rep. N. S. 516, it was said to be the course 
of the court that the applicant should pay the 
costs of such an application, and there was nothing 
said in Walford y. Walford, 19 L. T. Rep. N. S. 
233 ; L. Rep. 3 Ch. App, 812, inconsistent with that. 

Lord Justice Giffard said that he could not see 
anything in the report of Wa(ford r. Wedford which 
was inconsistent with what was said in Topham v. 
The Duke of Portland to be the course of the cour^ 
and unless there was any subsequent decision to the 
contrary he could not depart from the rule there 
laid down. He knew from having been himself 
counsel in that case that the point was fully argued, 
and that the then Lords J ustices took g^reat paina 
to come to a right conclusion. They consulted the 
registrars of the court before expressing their opinion. 
The costs of such an application could not be very 
large, and the payment of them went to show that 
the appeal was a bona fide one, and in that point of 
view the rule that the applicant should pay them 
appeared reasonable. If, however, the fund in ques- 
tion in the suit were paud over ^thout some sub- 
stantial security being given that it should bo re- 
funded if necessary,, there would practically be a 
denial of the right of appealing to the House of 
Lords. The costs when taxed must be paid to the- 
plaintiff’s solicitor on his giving satisfactory secu- 
rity to refund. If that was not given the amount 
must be paid into courts and the defendant must , 
give an undertakiim to abide by such order as the 
court might think fltvto make as to the payment of 
interest. The case might bementioaed again with 
regard to the security to be given. 
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March 18. — The application was mentioned again 
'to-daj with J^gard to the securitj to be given. 

GreenCy Q. C. and Hanson stated that the plaintiff 
was not prepared to give any security, and therefore 
the fund would have to remain in court. But her 
solicitor would give a satisfactory security to refund 
the costs if called upon to do so. 

Dickinson, Q. C., and G. W. Collins, on behalf of the 
defendants, now stated that since the former hearing 
of this application they had ascertained that there 
was a much fuller report of what took place in 
Wolford V. Wolford, in J 9 L. T. Kep. N. S. 233, and 
that it apjpeared that Topham v. The Duke of Port- 
land was cited to the court, and that, notwitnstand- 
ing, Wood and Selwyn, L.JJ. said that the costs of 
such an application were in the discretion of the 
oourt. In Walford v. Walford the application was 
in form an appeal by way of motion from the 
refusal of Stuart, V. C. to suspend the proceedings 
under the decree pending an appeal to the Court of 
Appeal in Chkhcery. But the application was in 
substance an original motion, for after the notice of 
appeal motion had been given by the defendant the 
plaintiff enrolled the decree, and at the bar the de- 
fendant asked that the proceedings might be sus- 
pended pending an appeal to the House of Lords. 

Greene, Q. C. and Hanson said that there were 
very special circumstances in Walford v. Walford, 
and as the reports of the case ^id not agree, it 
was not an authority to overrule the decision in 
Topham v. The Duke of Portland, which was come to 
after the judges had consulted the registrars as to 
the practice. 

Lord Justice Giffard said that he had no 
hesitation in stating his own opinion to be that the 
reasonable rule was that the costs of an application 
of this kind should abide the result of the appeal. 
It now appeared that in Walford v. Walford the then 
Lords Justices thought that, notwithstanding the 
decision in Topham v. The Duke of Portland, there 
was lio indexible rule that the applicant should pay 
the costs of the application ; but that, on the con- 
trary, the costs were in the discretion of the court. 
It was to be observed also that the late Knight 
Bruce, L. J., who took part in the decision of 
Topham v. The Duke of Portland, said in the former 
case of The Karl of Shrewsbury r. Trappes, that there 
was no indexible rule on the subject. That being 
BO, his Lordship was at liberty to act on his own 
view of what the former rule was, namely, that the 
costs should abide the result of the appeal. 

Solicitor for the plaintiff, Helsham. 

Solicitors for the defendants, Monckton and 
Mowikton. 


Monday, Mardi 21. 

(Before Lord Justice Giffard.) 

Bovill V. Cowan. 

Practice-— AJidavit of documents — Sufficiency— Joint 

possession. 

Where a person who makes an affidavit of documents 
in his possession sets up a case of joint jMssession, his 
affidavit will be insufficient if he does not showr 
enough to satisfy the court what is the nature of the 
aUmed joint possession. 

This was a suit to restrain the infringethent of 
the plaintiff’s patent by the defendant. •* 

The suit was instituted by G. H. Bovill. ‘ He 
afterwards died, and* the suit was revive tot^ 
carried oa byhls executors. On the 29th May 1809, 


they, upon the application of the defendant, were 
ordered *^ to make and die a full and sufficient 
affidavit stating whether they, or either of them, 
have or have hod or has or has had in their or 
either of their possession or power any and what 
licences, or agreements or duplicates, or counter- 
parts, or drafts pi^opies of licences, or agreements 
granted or entered into by the late plaintiff G. H. 
Bovill, to or with any and what person or persons 
of the improvements patented by the said late 
plaintiff in June 1849, and accounting for the same.” 

In pursuance of this order the plaintiffs on the 
10th June 1869 made an affidavit, in which they 
deposed as follows : 

According to the best of our knowledge, information, and 
belief, we have not now, and never have had in our ex- 
clusive possession, custody, or power, or in the possession, 
custody, or power of, our solicitors or agents, solicitor or 
agent, or in the possession, custody, or power of any other 
person on our behalf, any licence, duplicate licence, or agree- 
ment for the use of the patent of the 5th June 1^, or any 
of such documents, but we have in our possession 

S with a third person who is not a party to the euit a 
of such documents, and w e cau only protluoe the 
said documents with the consent of such third person in 
whose possession jointly with us the said documents now 
are, and we have applied for such consent accordingly, and 
if accorded we have no objection to produce the said 
documents. 

The affidavit was held insufficient by the Master 
of the Bolls, and the plaintiffs were ordered to make 
a further affidavit. This they did, and they then 
said as follows : — “ We have set forth in the schedule 
hereto the particulars of the bundle of documents 
referred to in our previous affidavit, and we further 
say that Mr. John Lockett, of Liverpool, is the 
person referred to in the said affidavit in whose 
joint ownership the said documents are.” This 
further affidavit was also held by the Master of the 
Bolls to be insufficient, and his Lordship ordered 
the plaintiffs to make another affidavit. From this 
decision they appealed. 

Sir R. BaggaUay, Q. C., and Everitt, in support of 
the appeal, argued that, from the two affidavits taken 
together, it was quite clear that the documents in 
question were not in the possession of a person whom 
the plaintiffs could compel to produce them. They 
cited 

Bv/rhidge v. Robinson, 2 Mao. & G. 244. 

Without calling upon Jessel, Q.C., and Ford North, 
who appeared for the defendant, 

Lord Justice Giffard said that he thought >the 
affidavit insufficient. When parties made an 
affidavit of this sort, and alleged a joint possession 
of documents, they were bound to show enough to 
satisfy the court what the nature of the joint owner- 
sliip was. The appeal must be dismissed with costs. 

Solicitors for the appellants, Harrison, Beal, and 
Harrison. 

Solicitor for the defendant, W. W. Wynne. 

BOLLS OOTJBT. 

Reported by Hbney Pbat, Esq.. Borrister'^t.Law. 

Jan. 26, 27, 28, and Feb. 8. 

The Masons* Hall Tavern Company i\ Nokbs. 

Solicitor and client— Fonneeiion of company to take over 
property purchased by solicitors — Sale to company by 
their solicitors — Liability to account for prqfU. 

A firm of eoUmtors purchased a certain leasehold pro- 
■ petty, and soon qfierwards they formed a cotnpany (of 
which th^-were appointed the solicitors^ to take bver 
-ihe property,, which they sold to the company at aprice 
•yrtaify in wecess ef that which th^ had paid for R, 

n d hiU by the o final Uquidator of the company, viHch 
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had been ordered to he wound-up, seeking to make the 
soheitore answerable for the profit which they had 
^ade by the sale to the company. ^ 

Held, that no fiduciary relation having existed between 
the parties at the time when the solicitors purchased 
the property, and there having been no fraud, con- 
cealment, or misrepresentatim on the part of the 
solicitors, and all the then members of the company 
having been Jully aware of the facts of the case, the 
sale could not he opened, and the solicitors were not 
accountable for the profit made on the transaction. 

Bill accordingly dismissed with costs. 

The Bank of London v. Tyrrell, 27 Beav. 273 ; C 
L. T. Rep. N. S. 1 ; 10 H. L. Cas. 26; and 
The Society of Practical Knowledge v, Abbott, 2 
Beav. 559, distinguished. 

, « 

This suit was instituted by the Masons* Hall 
Tavern Company against William Federau Noken', 
George Carlisle, and Swinford Francis, who were 
solicitors, carrying on business in partnership, in 
Finch-lwe in the city of London, for the purpose 
of making them answerable for the profits made by 
them arising from the sale to the company of certain 
property, on the ground of the relation of solicitor 
and client which subsisted between them and the 
company, and of alleged concealment on their part 
with reference to the sale. 

The facts of the case were as follows : 

In July 1865, Nokes entered into an agreement 
with one Charles Hicks, for the purchase of the 
residue then unexpired (fifty-five years) of the 
lease of certain hereditaments, known as the 
Masons*^ Hall Tavern, at the price of 7500/. He 
bought it on behalf of himself and three other per* 
sons, nrfmely, John Kelday, Arthur Kelday, and 
Hdward Habershon, who had agreed together to 
buy the lease as ^ joint speculation, for the purpose 
of resale, at a profit or sub letting, &c. These four 
persons were to have each one-fourth of the pro- 
perty, but Nokes’ fourth was to be divided into 
three parts, one of which was to belong to himself, 
and the other two to his partners, Carlisle and 
Francis. By the agreement between Nokes and 
Hicks, the stock-in-trade, fixtures, &c., w'ere to be 
taken at a valuation, and they were valued at 
3900/. On the 5th Aug. 1865, the lease was 
assigned to Nokes, who had previously, on behalf of 
himself and the other persons interested in the 
lease, entered into a contract to grant an underlease 
of the property to one Frederick Potter, for a term 
of forty-two years from June 1865, at an annual 
rent of 1000/., subject to a stipulation that Potter 
should purchase the fixtures, furniture, and stock- 
in-trade at a valuation, and upon the further ern- 
dition that Potter would surrender the underlease 
whenever required so to do on payment to him of 
600/. The arrangement with Potter fell through, 
and he held the tavern for some time as manager 
for Nokes and the other persons interested in it, re- 
ceiving a per centage upon the profits. 

Soon afterwards the persons interested in the 
tavern projected a company for the purchase of the 
Masons* Hall Tavern, and Nos. 13 and 14, Basing- 
hall-street, which adjoined it, and a prospectus was 
issaed, which stated that the capital was to be 
50,000/., in 5000 shares of 10/. each, and that the 
object of the company was to purchase the property, 
which was described at the price of 42,000/., and to 
ctary on the business of a tavern, in combination 
with auction and public meeting rooms. The com- 
pany was registered on the 12th Oct. 1865. 

Nokes bad, before the formation of the company, 
entered into contracts, for the purchase of the 
inyersion of the tavom, and alio pf Nos. 13 and 14, 
BaeiDgliall-street. The amoipBl to be paid by the 
company for the whole property, vi*., 42,000/., was 


to include stock-in-trade, goodwill, law costs, and 
preliminary expenses generally. Nokes and the 
other persons entitled to the leasehold interest in 
the tavern in fact received 14,000/. for it. 

The company was ordered to be wound-up on the 
1st June 1867, and in the following year the official 
liquidator filed the present bill against the solicitors 
for the object above stated. The two Keldays and 
Habershon were not made defendants. 

Jessel, Q.C., and Lindley, for the plaintiffs, con- 
tended that the defendants having sold the pro- 
perty at a large profit to a company of which they 
were the solicitors,, they must account for the profit. 
They cited : 

The Bank of London v. Tyrrell, 27 Beav. 273 ; 
on appeal, 6 L. T. Rep. N. S. 1 ; 10 H. L. Cas. 
26 ; 

The Society of Practical Knowledge v. Abbott, 2 
Beav. 559 ; 

Gibson V. Jeyes, 6 Ves. 266 ; 

Great Luxembourg Railway Compamy v. Magnay, 
25 Beav. 586 ; * 

Foss V, HarbotUe, 2 Haro 461 ; 

Sir Richard Baggallay, Q.C., and Cottrell, for the 
defendants, contended that the defendants not 
having been the solicitors of the company at the 
time when they purchased the property, and having 
made no concealment as to their being interested 
in the property, could not be made accountable for 
the profit. The cases cited for the plaintiffs were 
distinguishable. 

Lindley was heard in reply. 

Feb. 8. — Lord Romilly, after stating the object 
of the suit and the facts of the case as above set 
forth, continued : This case is, I think, novel in 
most aspects, nor has any case been cited to me 
which supports the claim of the plaintiffs. The 
plaintiffs rely on The Society of Practical Knowledge 
V. Abbott {sup.') and also on The Bank qf London r. 
Tyrrell {sup.) I will consider these cases, and their 
application to the present, separately. It is by the 
combined effect of both that the plaintiffs seek to 
support their claim to relief. I think that a great 
distinction exists between this case and that of The 
Bank of London v. Tyrrell. The distinction consists 
in this — first, in the fact that a fiduciary relation 
existed in that case at the time when the solicitor 
acquired an interest in the property sold to the 
company ; and, secondly, in the fact that the whole 
of the members of the company existing at the time 
were aware of and sanctioned the transaction when 
it was entered into by the company. In TyrreWs 
case Mr. Read and others had bought the property 
in question in Sept. 1864. Tyrrell had then no 
interest in it. Tyrrell was on| of the promoters of 
the company in Dec. 1854, wd applied to persons 
to become directors of the company, which was 
incorporated in July 1855 ; but on the 13th 
Feb. 1855, Tyrrell and his partner were finally 
appointed solicitors to the company, the func- 
tions of which were raaladministered. The 
negotiations between Tyrrell and Read began 
on the 9th Feb., at a time when Tyrrell was, as was 
held by the House of Lords, and indeed as be plainly 
was, solicitor of the directors who were forming or 
endeavouring to form a company ; be entered into 
the contract with Read expressly pn behalf of the 
directors and to sell the property to them, and 
entered into another contract with Read to divide 
with him the profit to be obtained by the additional 
price .obtained by Read above what ne gave for it in 
the September privious, and all this was concealed 
from the diireotora. If Tyrrell had been a joint pur- 
chaser with Bead in Sept. 1864, and the directors 
had known this, could they afterwards have disputed 
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the right of Tyrrell to his share of the purchase 
money ? 1 apprehend clearly not. And what could 
the shareholders have done ? Could they have dis- 
puted the purchase and required the vendors Tyrrell 
and Bead to refund the purchase money ? I think 
that they could not, their remedy must have been 
confined to an attack on the directors to make them 
account for improvidently or fraudulently giving 
more for the property than it was worth. The great 
grievance in the case of Tyrrell was that he did 
not communicate everything to the directors ; if he 
had done so and they had thought fit to complete 
the purchase, he would have been safe and could 
not have been called upon to refund. But this case 
is still stronger, for there were no shareholders other 
than the directors to whom to communicate the 
proposed transaction. Suppose there had been ten 
or twenty shareholders other than the directors at 
that time, and that they had all known of and 
sanctioned the transaction, could any subsequent 
shareholders have disputed it? And yet this is 
really what is attempted in the present case, for 
every shareholder in existence knew of it, and 
approved of it ; it is true that all but two were in- 
terested in the transaction, but this also was known, 
and I apprehend that with this limit they were 
entitled and able to enter into any contract they' 
thought fit. It is, in my opinion, impossible to im- 
port into this transaction the doctrine of the court 
which makes agents accountable to their principals 
for benefit derived by the agent while he was in that 
character engaged for the principal, and which 
benefits were not disclosed to and sanctioned by the 
principal." This is a suit by the ofQcial liquidator, 
that is, by the company, but the company know- 
ingly entered into and sanctioned the transaction 
as the means of founding the company ; how 
then can the company now complain of it ? It is 
said that the company now consists of shareholders 
who were not members of the company at that 
time ; but if this doctrine is to suffice to set aside 
a previous transaction known to and sanctioned by 
every member of the company, no contract with 
any company could safely be entered into. And no 
case has been, or indeed can be, produced that in 
the slightest degree sanctions any such doctrine. It 
is attempted to bo supported by the decision of Lord 
Langdale in the case of T/ie Society oj Practical 
Knowledge Abbott (suo.); but, in truth, on examining 
the case, the decision, so far as it has at any bearing 
on the present case, is against the doctrine advanced 
by the plaintiff. In that case which was a suit by a 
perpetual corporation which the members of it had 
no power to alter or terminate. Lord Langdale held 
that a transaction which materially altered the con- 
stitution of the corporation was illegal, that the 
members of it, though unanimous, had no power 
to make the alteration, and that any subs^uent 
member of the corporation might complain of it, and 
might obtain redress and restitution. In fact the 
corporation there was like a charity or a municipal 
corporation. The members of it had no power to 
alter the character or foundation of the institution. 
But in this case the members had that power. The 
directors might have modified and converted the 
company as they pleased ; they might have wound 
it up ; they might have dissolved it ; they might 
have ^ren the whole of the property of it to any 
one of themselves ; they might have doubled or 
halved the capital ; their power over the corporation 
or company was absolute and unlimited, and no 
person not then a member of the company could 
complain. In such a case, Lord Langdale expressly 
says that if the members had possessed that power 
the transaction in that case could not hkye been' 
questiohed. Such is the case here, and* thb trians*' 
action, in my opinion, cannot be questioned. If the- 
subsequent shareholders, that is, if the pers^ Who 
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have been induced to take shares afterwards on the 
misrepresentations of the directors have been de- 
ceived in this respect, their remedy is either to be 
struck off the list of shareholders or to make the 
directors personally liable to them for the loss occa- 
sioned by such misrepresentations ; but they cannot, 
in my opinion, open a purchase made by the company 
from an agent, how4Ver improvident or inadequate 
or excessive the price was, when there was no taint 
of fraud, and no species of concealment or misrepre- 
sentation on the one side, or of ignorance on the 
other side of what they were about. The result is 
that, in my opinion, this bill must bo dismissed with 
costs, and this is another added to the numerous 
instances where in these liquidations cases arise 
which lead to waste of assets in useless costs. There 
are other considerations in the case arising from the 
absence of the three other directors who benefited 
by the contract and sale, namely, the two Keldays 
and Habershon, for which no excuse is given in the 
evidence; but it is unneessary to dwell on that 
circumstance as on the merits, in my opinion, tUs 
bill cannot be supported. 

Solicitors for the plaintiffs, Mercer and Mercer. 
Solicitors for the defendants, Nokes^ Carlisle^ and 
Frarwis. 

Feb, 15 and 21. 

Daviks V . Davies. 

Infant — Voidable settlement — Reveraimary tatercsi*— 
Married woman — Conjirmation of settlement — 
Acquiescence. 

A., an infant^ on her marriage, executed a settlement oJ 
certain reversionary shares in personalty to which she 
was entitled, and she and her husband covenanted to 
execute a valid conveyance of certain real estate to the 
trustees upon the trusts of the settlement as soon as she 
should attain twenty-one. A conveyance was executed 
in pursuance of ' the covenant, and constituted a v<did 
settlement of the real estate. The tenant for life of one 
of the personal funds having given up her life in- 
terest, A. directed her share of the fund to he trans- 
ferred to the trustees oJ her settlement, and the divi- 
dends to be paid to her. 

Held, that this evinced her intention to confirm the whole 
settlement, and that, taken with the execution of the 
conveyance, which was a partial confirmation of the 
settlement, it operated as a confirmation of the whole 
settle^nent. 

By a settlement dated the 1 7th June 1818, and 
made on the marriage of William Small and Eliza- 
beth Small (the mother of the plaintiff in the pre- 
sent suit) certain real estate situate at Wiley, in 
the county of Wilts, was conveyed to trustees to 
the use of the husband during his life, and from 
and after his decease to the wife during her life, 
and from and after the decease of the survivor of 
the husband and wife, to the use of all and every the 
child and children of the marriage in such shares, &c., 
as the husband and wife should’ by deed jointly 
appoint, or as the survivor of them should in likt. 
manner or by will appoint, and in default of appoint- 
ment, to the use of all the children as tenants in 
common. 

By his will, dated the 3rd March 1826, Thomas 
Perrior(Mrs. Small’s father) bequeathed the residue 
of hla personal estate to trustees, as to one equal 
third part thereof Upon certain trusts in favour of 
Mr. and Mrs. Small daring their joint lives and the 
life' of the survivor, and after the death of Uie sim- 
vivor of them, then upon trust for all and every me 
child and children of Mr. and Mrs. Small aS they 
should by deed jointly appoint, or as the eurvivor of 
l^m should by deed or will appoint, and- in default 
of hf^Qthieilt for ail the children in equal sliares. 
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Tbomas Perrior died on the Idth Sept. 1826. 

By bis will, dated the 5th Dec. 1835, William 
Small devised his real estate to the trustees of his 
marriage settlement upon the trusts of the settle- 
ment, and he bequeathed the residue of his personal 
estate to trustees upon trust, after the death or 
second marriage of his wife, for all his children in 
equiOi shares. 

William Small died on the 5th Jan. 1841, without 
havihg exercised the joint powers of appointment 
given to him and his wife by their marriage settle- 
ment and I by Thomas Perrier’s will ; he left him 
surviving his widow and six children, of whom 
Elizabeth Davies, the plaintiff (then Elizabeth 
Small) was one. 

By two* deeds poll, dated the 9th Sept. 1841, Mrs. 
Small appointed one-sixth part of the real estate 
comprised m her marriage settlement, and one-sixth 
part of one-third part of the residuary estate of her 
father, Thomas Perrior, subject to her life interest 
therein, unto and in favour of her daughter Eliza- 
beth absolutely. 

By an indenture, dated the 9th Sept. 1841, and 
made in contemplation of the marriage of the plain- 
tiff with James Davies, the plaintiff, who was then 
an infant of the age of twenty, purported to assign 
her share in the residuary estates of Thomas 
Perrior and William Small, to trustees, upon trust 
for herself for life, for her separate use, without 
power of anticipation, and, after her death, upon 
certain trusts for James Davies for his life, and, 
after, his death, in trust for the chiidren of the mar- 
riage, as the husband and wife should jointly by 
deed, or as the survivor should by deed or will, 
appoint ; and, in default of appointment, for all the 
children equally. And the settlement contained a 
covenant by the husband and wife that they would, 
as soon as the wife should attain twenty-one, make 
and execute a good and effectual conveyance of the 
wife’s one-sixth part of the real estate comprised in 
her. mother’s marriage settlement, to trustees upon, 
trust to sell, and to hold the proceeds of sale, upon 
the like trusts as were therein contained, of and 
concerning her shares in the residuary j)ersonal 
estates of Thomas Perrior and William Small. 

This covenant was carried out by a deed dated 
the let June 1842, which was duly acknowledged 
by the plaintiff. 

James Davies died on the 2l8t May 1846. There 
was only one child born of the marriage between 
him^ and the plaintiff, namely Elizabeth Small 
Davies, who attained her age of twenty-one, on the 
9th March 1864, and died on the 12th Feb. 1865. 

By an indenture dated the 12th March 1859, Mrs. 
Smw appointed that, from and after her decease, 
two equal sixth parts of and in one equal third part 
of the residuary estate of Thomas Perrior, which 
then remained unappropriated, should be and re- 
main in trust for her three children Robert Small, 
JoBu Perrior Small, and Eliza^th Davies, the 
pla^tiff. And about the same time she made a 
■ similar appointment of two equal sixth parts (then 
remaiqing unappropriated) of the hereditaments 
compirfsed in her marriage settlement and in her 
husbimd’s will. She gave up her life interest in 
hec husband’s residuary estate, and Mrs. Davies 
directed her share of it to be transferred to the 
trustees iff her settlement. 

Mrs. Small died in July 1862, and the Perrior 
trust-funds and the other properties of which she 
was tenant for life fell into ^ssession. 

By an inquisition dated the 26th Nov. 1863, the 
plaintiff Elizabeth Davies was found to be a person 
of unsound mind, and not competent for the 
management of herself or her estate. The present 
suit was instituted by direction of the Lords Jus- 
ticea to determine whether ^e plaintiff’s shares in 
the Pendor trust-funds and in the lesidusiiy estate 
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of William Small were subjedi to the trusts de- 
clared and contained by and in the indenture of 
the settlement of the 9th ^pt. 1841, which was 
made when the plaintiff was an infant. 

Jessel, Q. C. and Buchanan, for the plaintiff, con- 
tended that she had done nothing since she attained 
twenty-one to confirm the settlement of these shares 
and to bring them within the trusts of the settle- 
ment. They cited 

Pitzroy v. The Duke of Richmond, 27 Beav. 190 ; 

Child^s V. Eardley, 3 L. T. Rep. N. S. 168 ; 28' 
Beav. 648 ; 

Re Vizard* 8 Trusts, 14 L. T. Rep. N. S. 815; 
L. Rep. 1 Ch. App. 588 ; 35 L. J. 460, Ch. 

Southgate, Q. C. and Busk, for persons claiming 
under the settlement, contended that the convey- 
ance of the realty in pursuance of the covenant 
in that behalf contained in the settlement being a 
partial confirmation of the settlement after the 
plaintiff attained her age of twenty-one, amounted 
to a confirmation of the Whole settlement ; she had* 
moreover acquiesced in it, and was bound by it. 
They cited 

Re Blakely Ordnance Company, Lumsden’s case, 
19 L. T. Rep. N. S. 437 ; L. Rep. 4 Ch. 31 ; 

Milner v. Lord Harewood, 18 Vos. 259 ; 

Ashton V. M^Dougall, 5 Beav. 56. 

W. W. Cooper appeared for the trustees of the 
settlement. 

Jessd, Q. C. was heard in reply. 

F’eft. 23. — Lord Romillt. — ^In this case the* ques- 
tion is, whether a share of the residue of the estate 
of a gentleman of the name of Perrior is included 
in a settlement made in the year 1859 by a lady of 
the name of Small. [His Lordship stated the facts 
of the case and continued.J The lady was an infant 
when she executed the settlement, and it was con- 
sequently voidable. It would require some act on 
her part to confirm it ; but I think that the acts- 
which she has done do amount to a confirmation of 
it, and on the authority of Milner v. Lord Harewood, 
{sup.'), I think that they amount to a complete con- 
firmation of the whole settlement, for she went to 
the trustees and directed the Small fund to be 
transferred into the names of the trustees of her 
marriage settlement, and the dividends to be i>aid 
to her as tenant for life. It is quite clear that in 
her view she intended to confirm the whole settle- 
ment, and I am of opinion that the partial confir- 
mation operates as a confirmation of the whole,, 
there being no act to the contrary, and it being 
her intention, 1 think, to do so. It is true that she 
became of unsound mind in the year 1863, as waa 
found by an order under the inquisition of Nov; 
1863. The result is that the property must go 
according to the settlement, and does not belong to 
her absolutely, as it would do if the settlement was 
not binding. Accordingly I will make a declara- 
tion for the purpose of carrying that into execution, 
but the costs of all parties must be paid out ot the 
fund. 

Solicitors for the plaintiff, Venning, Robins, and. 
Veming, for Cobb and Smith, l^lisbur^. 

Solicitors for the defendants, Vixard^ Crowder,,. 
Anstie, and Young., 
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V. O. S|;i7AJtT’B COURT. 

Beported by Ei>WjLa£b Wikslow, Esq.. BarrUter-at-LaW. 

March 11 and 12, 

<Se Ah Abbitratioh bbtvtbeh Evahs, Davies 

AHD Cabdzcx. 

Arbitration — Appointment of umpire by iJie courts 
Common Law Procedure Act 1854, sect, 12. 

:Jn order to constitute an arbitration under the Common 
Law Procedure Act 1854, there must be something in 
dispute between the parties. 

"Where, therefore, the validity of a notice to dissolve a part- 
nership was disputed, and it was agreed that in or<hr 
to avoid litigation one of the partners should retire, 
and that the value of his interest in the business^ and 
the question of notice (if raised') should be decided by 
two valuers named in the agreement, or their umpire ; 
and one of the valuers died bejore the valuation was 
made, and his successor neglected to join with the 
surviving valuer in appointing an umpire. 

The court, upon the application of the outgoing partner, 
ordered an umpire to be appointed. 

This was an adjourned summons for an order that 
an umpire mi^ht (pursuant to 12th section of the 
Common Law Procedure Act 1854) be appointed in 
the above matter. The facts were these 

By an agreement dated 13th Oct. 1869, and made 
‘between Richard Evans of the first part, David 
Davies of the second part, and William Henry Cad- 
dick of the third part, after reciting, among other 
things, that the said parties entered into articles of 
partnership in Feb. 1869, and that Davies and Cad- 
dick by notice dated the Slst Aug. 1869, claimed to 
determine the said partnership under the powers 
given by the said articles of partnership for the 
reasons stated in such notice, and that Evans dis- 
puted and denied the validity of the said notice, 
and that Davies and Caddick had any power to 
determine the said partnership in and by the said 
notice, but in order to avoid litigation it had been 
mutually agreed between the said parties that 
Evans should retire from the said firm, and that 
Davies and Caddick should purchase his share and 
interest in the partnership property and effects and 
all other his interests, if any, under the said part- 
nership-deed (it being understood that the said 
valuers or umpire should incidentally decide the 
question if raised as to the effect of the said notice, 
or of a previous notice of the 19th Aug. 1869), upon 
the terms thereinafter mentioned, the said Evans, 
Davies, and Caddick mutually agreed (among other 
things) that the partnership, so far as regarded 
Evans, should be dissolved, and that he should sell 
by valuation his share in the said partnership pro- 
perty and effects to Davies and Caddick ; that the 
said valuation should be made by two valuers, 
David Peacock on the part of Evans, and Isaiah 
Hill on the part of Davies and Caddick, or in case 
of difference by their umpire to be appointed by 
the said valuers in writing before commencing the 
valuation, and the costs of the valuation and of the 
necessary documents should be borne by the parties 
in equal shares, unless the said valuers or umpire 
. should otherwise order. 

Shortly after the execution of the agreement, 
Peacock and Hill, appointed one Henr^ Johnson to 
be their umpire, but before any valuation or award 
had been made. Hill died. Upon his death Evans 
served a notice, expressed to be made in pursuance 
of the provisions of the Common Law Procedure 
Act 1854, upon Davies and Caddick, requiring 
l^em to appoint a new arbitrator or valuer, but they 
objected ^to do so on the following grounds : first, 
that they did not consider the agt^pient binding 
on thenb apd that even*if it originally was kh it J 
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had now by the death of Hill, become impossible of 
performance ; secondly, that the agreement wus one 
for sale and purchase by valuation, wml not ler a 
reference to arbitration, and that consequently the 
provisions of the Common Law Procedure Act 
1854 did not apply. They, however, consented, 
subject to the above objections, to appoint a Mr. 
Bailey to act as valuer on their l^half. 

Subsequently, Evans by a notice expressed to be 
made in pursuance of the provisions of the above 
Act, called upon Bailey to join with Peacock in 
appointing an umpire, and he having neglected to 
do so within seven days from the service of su(^ 
notice, this summons was taken out by Evans. 

Horsey, in support of the summons, submitted 
that the case came within the authority Collins v. 
Collins, 26 Beav. 306, as one for arbitration under 
the Common Law Procedure Act 1854. The 12th 
section^of that Act enacted that if, in any case of 
arbitration, the parties failed or refused to appoint 
an arbitrator or umpire, or if any arbitrator or um- 
pire refused, or became incapable to act, or died, 
a judge of any of the Superior Courts might ap- 
point an arbitrator or umpire. He also cited : 

Vickers v. Vickers, L. Eop. 4 Eq. 529. 

Everitt, in opposition to the summons, contended 
that the agreement was not one for reference to 
arbitration, but for sale and purchase by valuation. 
Moreover, as one of the persons authorised by the 
agreement to value the property had died the valua- 
tion was impossible, and the agreement inoperative. 
He cited ; 

. Wilks V. Davis, 3 Her. 607 ; 

Boss V. Helsham, L. Rep. 2 Ex. 73 ; 15 L. T. Rep, 
N. S. 481 • 

Parices v. Smith, 15 Q. B. 305 ; 

Chocolate Company v. Crystal Palace Compa/n/y, 
3 Sm. & G. 119. 

The Vicb-Chakcbllob. — T he Master of ^e Bolls 
has decided in Collins v. Collins (sup,), that in order 
to constitute what is considered an arbitration 
under the Common Law Procedure Act 1854 there 
must be something in dispute between the parties. 
He says : “ If two persons enter into an arrange- 
ment for the sale of any particular property, and 
try to settle the terms, but cannot agree, and after 
dispute and discussion respecting the price they 
say we will refer this question of price to A. B., he 
shall settle it, and thereupon they agree that the 
matter shall be referred to his arbitration, that 
would appear to be an arbitration in the proper 
sense of the terra, and within the meaning of .the 
Act, but if they agree to a price to be fixed by 
another, that does not appear to be an arbitration.’' 
The same view as that held by the Master of the 
Bolls, namely, that there must be a dispute, was 
taken by the Court of Exchequer in Boss v. Helshmm 
(sup.). The question, therefore, in the present case 
is, was there any dispute between the parties? 
Now by the agreement it is expressly stated that 
the validity of the notice to dissolve the partner- 
ship was disputed, and 1 am therefore of opii^n, 
upon the authorities 1 have referred to, that this is 
an arbitration within the Act. An umpire must 
therefore be appointed, in accordance with the 
provisions of the 12th section of the Act. 

Solicitors, B, G. Field, for H, and J. li. Und&MU, 
W oiverhampton. 
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V. O. ICALINS’ OOXJItT. 

BeportSl by O. T. EnwASse and O. I. F. Cooke. Eaqn., 
BarriBters.at«LaEr. 

Nov. 6 and Dee, 21, 1869. 

Re Genebal Provident Assurance Company , 
Bridcer’s Case. 

Contributory — Winding-up — Collateral agreement— 
Agent of the conyoang, 

B,f a district agent for an insurance compang^ being 
requested hg the manager to apply for shares in the 
company in ot'der that other residents in the district 
might he thereby induced to place confidence in the 
stability of the company, and to become shareholders, 
offered to apply for shares on condition that he should 
not pay either th^ application or allotment money, or 
any call that might be made in respect of the shares, 
but that all moneys payable in reject of the shares 
should be deducted out of his commission. The 
manager replied that B. mould be allowed the privilege 
of paying up the shares as convenient. B. thereupon 
sent tn a formal application for 100 shares, which 
were duly allotted to him, and the allotment notified 
to him, and he was registered as the holder of the 
shares. He paid no money on the shares, though he 
signed a proxy paper for voting at a general meeting, 
and attended other meetings of the company. His 
commissions were not sufficient to pay for his shares: 

Held, on the authority of Elkington’s case, 16 L. T. 
Rep. N. S. 442 ; L. Rep. 2 Ch. 522, that B., having 
agreed to become a shareholder of the company, and 
mwe being a collateral agreement as to the effect of 
his becoming a shareholder, he was liable as a con- 
tributory in respect of his shares. 

This was a summons adjourned into court upon 
the question whether the name of William Bridger 
should remain upon the list of contributories of the 
General Provident Assurance Company (Limited), 
in course of winding-up by the Court of Chancery. 
Mr. Bridger's name had been placed on the list of 
contributories Jby the official liquidator in respect of 
100 shares, and tho summons had been adjourned 
into court at the instance of Mr. Bridger, the chief 
clerk having decided against him. The principal 
facts connected with the application were as follows : 

Bridger was the district «iigent for the company 
at Southampton, being paid partly by a fixed salary, 
and partly by a commission on shares disposed of 
by him. On the 8th Sept. 1866, Bridger signed 
and sent in an application in the ordinary form for 
100 shares; on the 26th of the same month the 
shares were allotted to liim ; and on the 3rd Oct. the 
allotment was notified to him. In July 1867, a 
certificate of the shares was sent to him, for which 
be signed and sent to the company the following 
^nted receipt: “I, the undersigned, hereby ac- 
knowledge that I have received one certificate, 
numbered 336, for 1 00 shares in the above company, 
numbered from 7806 to 7904 inclusive.” Bridger’s 
name was entered on the register as the holder of 
lOO shares. 

According to the evidence of Bridger, and of Mr. 
Heywood, the manager of the company. Hey wood 
had requested Bridger to apply for shares in the 
company, Jn order that other residents in South- 
ampton might be thereby induced to place confi- 
dence in the stability of the company, and to be- 
come shareholders^ and Bridger had on the 6th 
Sept. 1866, written a" letter to Heywood (which 
was not produced), offering to apply for shares on 
condition that he should not pay either the appli-' 
cation or allotment money, or any calls that might 
be made in respect of the shares, but that all 
moneys payable in respect of the shares should be 


deducted out of his commissiqp. In answer to this 
letter, Heywood wrote as follows : I shall be roost 
happy to receive your application for shares, allow- 
ing you the pivilege of paying them up as con- 
venient.” Bridger thereupon sent in his application 
for shares, and with it a -letter, containing these 
words : “ I inclose my own application for shares, 
which I propose to pay from my commission on 
shares as sold. My taking shares, I find, will 
strengthen my arguments in canvassing for busi- 
ness.” Heywood, in a letter of the 10th Sept, re- 
plied as follows: “Yours of the 5th is to hand, 
containing your application for 100 shares. I hope 
your commission will soon amount up to enough 
to pay for them.” There was no entry in the com- 
pany’s books of the agreement as to the payment of 
Bridger’s shares, but Heywood stated that Bridger’s 
proposal was agreed to by the directors ; this, how - 
ever, was denied by tho secretary of the company. 

Bridger did not pay any money on application or 
allotment, or any calls on the shares, and did not 
receive any dividend. In January 1867 he received 
from the company a circular, requesting payment 
of the arrears due in respect of his shares, and a 
letter from Heywood to the same effect ; but upon 
his writing to Heywood a letter, reminding him of 
the above arrangement, Heywood wrote to inform 
him that the circular and letter were sent to him 
by an oversight. 

In Feb. 1867 Bndger, at Hey wood’s request, 
signed and sent to Heywood a proxy paper for 
voting at a general meeting of the company ; but 
he sent with it a letter stating that he would only 
sign it on condition that he did not thereby cancel 
the agreement, to allow him to pay calls from commis- 
sion on shares sold. He also signed proxy papers in 
Sept. 1867 and Jan. 1868, and attended two meet- 
ings of the company, signing his name in the 
attendance book as the holder of 100 shares. 

In July 1867 the company’s solicitor wrote to 
Bridger demanding pa^^ments of arrears and 
threatening proceedings to recover them ; but the 
secretary shortly afterwards wrote to say that the 
solicitors’ letter was sent by an oversight. Bridger 
subsequently wrote several letters repudiating the 
shares, but his name remained on the register when 
tho company was ordered to be wound-up. 
Bridger’s commission was not nearly sufficient to 
pay for his shares. • 

Cotton, Q. C., and Higgins, for the official liqui- 
dator, contended that if there were any such 
agreement as alleged, it was not a. condition pre- 
cedent to Bridger’s becoming a shareholder, but a 
collateral agreement as to the effect of his becoming 
a shareholder, and therefore came within the 
principle of the rule laid down by Lord Cairns in 
Elkington's case, re Richmond Hill Hotel Company 
(infra). They cited 

PellaWs case, re Richmond-hill Hotel Compa/ny, 
16 L. T. Bop. N. S. 84, 301 ; L. Kep. 2 Oh. 627 ; 

Etkmgtonls case, re Richmond-hill Hotel Oompa/ny, 
16 L. T. Bep. N. S. 442 ; L. Bep. 2 Ch. 611 ; 

Thompson's case, 12 L. T. Bep. N. S. 690, 717 ; 

Hamson's case, 11 L. T. Bep. N. S. 188 ; L. Bep. 3 
Oh. 683 j 

Simpson's case, L. Bep. 4 Ch. 184 ; 

Roger's case, 13 L. T. Bep. N. S. 437 ; L. Bep. 3 
Ch. 633; 

Longer' 8 case, 18 L. T. Bep. N. S. 67. 

Glasse, Q. C., and Alexander, for Bridget.— Befm^ 
Bridger sent in his application there vraa a distinct 
understanding that the shares should be paid for 
out of commissions only, on his own part, and on 
part of the directors. The letter which Bridger 
sent with his applicatioh must be taken as part Of 
the applicatioh. If fhe^ directors had nepoiw^ to 
allot tne 'khai^ on the terms of |the' offer, the oMi- 
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'tract was void. In addition to tiie cases above 
cited, they referred to 

Oriental Inland Bteam Company v. Briggii 4 
De G. F. & 191 j 4 L. T. Eep. N. S. 679 ; 

Shackleford’ 8 casct re Bolling Stock Compa/ny of 
Ireland, 14 L. T. Bep. N. S. 752 ; L. Bep. 3 Ch. 
577. 

Cotton, Q. C., in reply, 

The Yice’Chancellor. — ^This is an ap^ication 
by the official liquidator to put the name of william 
Bridger on the list of contributories of this company 
for lOQ shares. In order to bind a person as a share* 
holder or contributory of a company it is sufficient 
to show an application for shares, an allotment in 
consequence of such application, and a communica* 
tion of the fact of allotment to the applicant. In 
the present case, Mr. Bridger, on the 8th Sept. 186G, 
signed an application for 100 shares in the ordinary 
form. In consequence of such application, tOO 
shares were allotted to him on the 2Gth of the same 
month, and the fact of* the allotment was duly 
notified to him, and the usual certificate for the 
shares was forwarded to him, for which he signed 
and sent to the secretary of the company the follow* 
ing receipt : “ I, the undersigned, hereby acknow* 
ledge that I have received one certificate, numbered 
336, for 100 shares in the above company, numbered 
from 7805 to 7904 inclusive. These transactions are, 
in themselves complete for fixing Mr. Bridger as a 
contributory, and throw on him the burden of 
proving that they do not represent the real trans- 
action between himself and the company. That 
burden he attempts to discharge thus ; he says that 
he took the shares conditionally upon, or in conse- 
quence of, being appointed the agent of the com- 
pany at Southampton, and that it was agreed that 
the shares were to be paid for by means of his com- 
mission upon the disposal of shares, and not other- 
wise ; [The Vice-Chancellor then commented on the 
evidence.] Upon this evidence the same question 
arises which is stated by Lord Cairns in his judg- 
ment in Elkington’s case (sttp.) “Now it seemed 
to me, throughout the argument, that the real 
point for determination in this case might be 
said to be this : Did Messrs. Elkington in- 
tend and agree to become members and share- 
holders in pra&senti, with a collateral agreement as 
to what should be the effect of their so becoming 
shamholders ? Or, on the other hand, did Messrs. 
Elkington agree that if and when a certain pre- 
liminary condition should be performed, and not 
otherwise, they would become members and share- 
holders ? To these questions a sufficient and con- 
clusive answer to my mind would be given by the 
facts which up to this time I have referred to. It 
appears to me that it would be impossible to do other- 
wise than answer the first of these questions in the 
affirmative, namely, that Messrs. Elkington, what- 
ever may have been the collateral agreement as to 
the effect of their becoming shareholders, did agree 
to become members and shareholders in proBsenti. It 
appears to me it would be impossible to hold, by any 
construction of the collateral letters, that persons 
who distinctly apply for shares, pay their deposit 
upon the application, receive the letter of allotment, 
pay the further sums due upon the letter of allotment, 
receive the share certificates, possess and retain 
those share certificates, and are returned upon the 
register in the usual returns made in the joint- 
stoede companies* register office, can say after- 
wards, whatever may have beeen the collateral 
agreement, ^t they were not, and did not intend 
to become shareholders in prassenH* They were 
perfectly aomini of the sharee; they fnigl4 havie 
sold them in the market ; th# mig^*lM|ve req»iy^ 
pt^t, if profft there were upon them, an^/AO < 


person could, I apprehend, have controlled their 
right to exercise in that way dominion over* the 
shares.** Here, the only ingredient wanting was 
the payment of the deposit and calls, and this has 
frequently been held to be unimportant where the 
other circumstances exist I think Thompson’s case 
(sup.) is nearly on all fours with the present case. 
There, Thompson, upon his appointment as agent to 
an assurance company, agreed to take shares upon 
the terms that the payment for them should be 
deducted from his commission as agent, and no 
deposit was ever paid by him upon them, but he was 
registered as the holder of the shares. The 
company very soon after his appointment dis- 
missed him. On the winding-up of the company 
the question arose whether he was a contribu- 
tory in respect of these shares. The Master of 
the Bolls thought that the agreement to employ 
him as agent was so mixed up with the agreement 
to take shares that he took his name off the list ; 
but the Lords Justices took a different view, and 
held that there had been a binding agreement on 
Thompson's part to become a shareholder, and that 
the cancellation of the agreement to employ him as 
agent did not put an end to the agreement to take 
shares. Harrison’s case (sup.) is much to the same 
effect. In Lunger’s case (sup.} it was held that the 
signature of a proxy, stating that the signatary was 
the owner of the shares, was decisive proof of bis 
agreement to become a shareholder. Here also we 
have the signature of a proxy. These cases show 
that Mr. Bridger must, according to the rule laid 
down by Lord Cairns in Elkington’s case, be con- 
sidered as having intended and agreed to become 
a member or shareholder of this company in 
preesenti, with a collateral agreement as to what 
should be the effect of his becoming so. I 
must add that the statement of Bridger himself 
as to the object for which he became, as he says, a 
nominal shareholder, disentitles him, in my opinion, 
to any relief. The deliberate representation to 
others that he was a shareholder, when, according 
to his own view, he was not really a shareholder, 
for the purpose of inducing them to take shares, 
was a false representation, according to his own 
statement of his case, which, as between him and the 
other shareholders, precludes him from the right to 
deny that he was what he represented himself to be. 
As to the authorities relied on by Mr. Bridger’s 
counsel, Shackl^ord^ s case (sup.} was a clear case of 
conditional contract, so also were Roger’s case (sup.}, 
and Fellatt’s case (sup.}, and Oriental Inland Steam 
Company v. Briggs (sup.}, turned upon an absolute 
offer being accepted with conditions. Upon the 
whole case I think that Mr. Bridger’s defence fails, 
and that he must consequently be put upon the 
list for 100 shares. I made a suggestion that his 
name should be taken off upon his withdrawing his 
claim against the company, &nd that he should 
neither pay nor receive costs. That suggestion was 
accepted by the liquidator, but was refused by Mr. 
Bridger. I should have been glad to spare him 
from paying costs, but upon principles of public 
policy, I think that people should be taught that 
they must not deceive the public, and on that 
ground I am disposed to make him pay costs. He 
has chosen to have the matter adjourns into court, 
and he mASt pay the costs of the adjournment into 
court. 

Solicitors for the official liquidator, Kimber and 
Solicitor for the respondent, T, EmanueL 
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Reported by tbe Hon. RoBsarr Butubb. Banri8tep-at>Law. 

^hursdai/f April 21. 

Attobbbt-Qbnbrai. V , The Wbst Habtlbpool 

Iuproybhent Cohmissiobbbs. 

* 

Wt»t Hartlepool Improvement Act Application 

af rates to promoting Bill through Parliament — In- 
junction to restrain — Costs, 

Where commissioners were empowered to do *^all acts, 
matters^ and things for promoting the healthy comforty 
and convenience of the inhahitantSy* and for that 
purpose anplied the rates of the town to the promotion 
of a Bill through Parliament : 

Hetdy that the words of the Act did not authorise such 
expendituiCy and that the defendants must pay the 
. costs. 

This was an information at the relation of William 
Saddler, William Metcalf Meredith, and John 
Wood, ratepayers of the Improvement Commis- 
sioners’ district of West Hartlepool, whereby they 
aonght to restrain the defendants from expending 
the rates and funds under their control, in pay- 
ment of the costs and expenses incurred or to be in- 
curred by them in the promotion of a Bill in Parlia- 
ment, intituled A Bill for extending the limits of 
the district under the authority of the West Hartle- 
XK)ol Improvement Commissioners, and for making 
better provision for the improvement and govern- 
•ment of the extended district, and for other pur- 
.poses,” and that the defendants should pay the costs 
of the suit, but not out of any rates levied or to be 
levied by them, for the public purposes of the dis- 
trict. 

The commission under which the defendants acted 
was established and its district defined by “The 
West Hartlepool Improvement Act 1854,” which, 
among other things, enacted that the number of 
the commissioners should be twelve, and then, after 
reciting the various powers conferred on them, pro- 
ceed to state that “ they (the commissioners) shall 
■and may do all acts, matters, and things, for pro- 
moting tbe health, comfort, and convenience of the 
inhabitants of the said town and township within the 
limits of this Act as they may deem or consider 
necessary, and for that purpose may exercise all the 
powers vested in them by this Act and the Acts 
incorporated herewith.” 

Subsequently to May 1859 the commissioners 
adopted the Local Government Act 1868, and 
became a local board under that Act. 

In l>ecember 1869 the defendants caused the Bill 
now complained of to be introduced into ParUament, 
by which they sought to acquire additional powers, 
and to extend “The Improvement Act '1854” so as 
'to comprise a further portion of the township of 
^.Stranton, and a portion of the township of Seaton 
■CJarew, and that they (the commissioners) should be 
.authorised to borrow further sums for riie pur- 
poses of this Act. 

’ The commissioners incurred large expenses .in 
■'.! promoting this Bill in Parliament, and the relators 
» whowere ratepayers of the district under the juris- 
wierion ’of the commissioners ascertained - for the 
'first time on the 9th March 1870 that the defen- 
dants apjdied the rates levied by them under .tiieir 
•Statutc^^ powers, in payment of the costs incurred 
by them in the promotion of the Bill, and the in- 
formation cbargM that the commissioners intended 
to expend further sums of money in the promotion 
of the Bill, and in paying the costs and expenses of 
certain opponents of the Bill on the condition of 
Jheir withdrawing their opposition to the measure. 
The relators stated ifiat all the rates and funds 
lutdw <the control of the commifsioners were appli- 


cable pursuant to the Act under which they were 
levied only to certain specific public purposes of 
which the promotion of this Bill was not one, 
that, therefore, the payment ^f these expenses 
out of the rates was unauthorised and illegal, and 
prejudicial to the interests of the rateyayers. 

E. E. Kayy Q. C. and W, H. BagshawCy in support 
of the information, ciiod Attorney- General s. Anwews 
(the Northampton case), 2 M. & G. 225, where, 
although it was admitted that the Act of Parlia- 
ment for which the commissioners were applying 
would be very beneficial to the inhabitants of 
Southampton, an injunction was granted against 
the commissioners expending the money raised 
under an old Act in promoting a new one : 

Attorney - Qoneral v. Cotporation of Norwiehy 
2 MyL & Cr. 406; 21 L. J. 139 ; 

Attomey-Oeneral v. Eastldlce, 11 Hare 205 ; 

Attorney - General v. Corporation of Wiga/ny 
23 L. T. JRep. 43. 

a. P. Amphletty Q. C. and W. W. Karslakey for the 
defendants. — In the 'cases cited the rates were for 
specific objects, and did not extend to promoting a 
Bill through Parliament In this case the now dis- 
trict is a nuisance to the old one. The Government 
inspectors reported that it would be better for both 
that there should be only one district, and it is. not 
disputed that it would be for the benefit of the old 
town. The words of the Act are sufficient to 
authorise what has been done. [The ViOE- 
CuANCELLOB. — ^Thc Act docs not authorise you to 
apply to Parliament for a Bill. The commissioners 
cannot apply the rates to the promotion of a Bill 
through Parliament.] If we arc wrong, and do not 
get the Act passed, we shall have to pay back the 
moneys ; 

Attomey-Qenei'aly. Corporation of Wig<iny23'L.ir. 
Sicp* 43 1 

Bright v. North, 2 Ph. 216. 

The Vice-Chancbllob, without hearing a reply, 
said : I am of opinion that this case is really 
governed by tho cases of the Attorney- General r, 
Andrews and Attorney- General v. EasUake. It is 
impossible to draw, for any effectual purpose, any 
distinction between those cases and the present one. 
Mr. Amphlett has pressed upon me the words of the 
Act of Parliament, “ And shall and may do all 
acts, matters, and things for promoting the health, 
comfort, and convenience of the inhabitants, and 
for that purpose may exercise all the powers vested 
in them by this Act.” But it appears to me that, 
supposing this Act had been passed even years 
before those cases, it would be a very strained 
construction indeed upon those words, “ the apull 
cation of trust funds by trustees,” to say that 
where trustees are to be surveyors of the hi^^- 
ways, to do acts, matters, and things, for promoting 
the health, comfort, and convenience of the inhabi- 
tants, and to exercise certain powers given jn 
certain cases for that purpose, that that would imply 
that , they were to do all acts, matters, and things, 
including, if necessary, the application to Parl^ 
mmitfor an enlargement or alteration of the powers 
thereby assigned to them ; I mean if this thad 
taken place tefore tiiose cases ; .]^t of course one 
must read this with the light of those cases at-the 
time the Act was passed, and . at the time this Act 
was passed the L^slature, 1 presume, *knew, jat 
least all parties imustJbe suppo^ .to have, known, 
that tliose> eases ;liad decided that as a 
rule these bodies were not autliorised torwfply 
to jParliament ifor new Acts of Parliameutr^jto 
Apply* that t is, ;in the sease of iissiiig >the itiust 
fradaontruatad^to^them for that purpose. If ihJiad 
.been inaant^;bariLgiven them ;.that poii»r;>id^Ii 
tegacd to .those deciaioii^ the pcqgper, eourse waidd 
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have been to have followed the adncc given- by 
Wood, V. C., and to have had those words put into 
the Act of Parliament, as he said iii the Attorney' 
General v. Kastlakel “ including, if necessary, the 
power of applying to Parliament.” That was the 
answer which ho gave to an argument of mine, 
which 1 thought was a reductio ad ahsurdum of the 
old cases. I said if there was a slip in the Act of 
Parliament, they could not go and remedy that. He 
admitted that would be the result of the decisions ; 
they could not have gone to Parliament to remove the 
sUp. Then I am bound to say that, upon considera- 
tion of these things, I do not entertain any doubt 
that the decisions in the cases are very wholesome ; 
because one cannot but feel that if there were an un- 
limited power for bodies of this kind to apply 
whenever they thought fit to Parliament at the 
expense of their constituents, one can easily 
see there would be a gpreat deal of that kind 
of professional business got up w’hich would be 
done at the expense of the ratepayers ; and it is 
much better, as it seems to mo, that persons who do 
seek to obtain Parliamentary powers should do it at 
the risk of satisfying Parliament it is right ; and 
when they satisfy Parliament it is right Parlia- 
ment always takes care to provide them with the 
funds for having done that which is right. Therefore 
I do not wish to be undorstoood as throwing the 
slightest doubt upon the propriety of the decisions 
in these cases. Mr. Amphlett suggested that there 
are powers here of applying to the Court of Quarter 
Sessions, and I presume there would be the power 
of applying to have the rate quashed ; I presume 
they coukl go to the Court of Queen’s Bench by 
certiorari, if necessary, to restrain an illegal act. 
But the insufficiency of those remedies seems to 
me to bo abundantly demonstrated by what has 
taken place here, because, liaving no power to levy 
a rate except for certain purposes which are to be 
specified beforehand, and there having been no 
estimate and no specification of any expenditure to 
be incurred in applying to Parliament, some one 
or other of these persons has been able to make 
an expenditure of upwards of 000/. for the very 
purpose of this Act of Parliament. It seems to 
me that that shows the necessity of applying to this 
court, and of the court retaining jurisdictiou, which 
I think it can quite as satil^factorily exercise as the 
Court of Quarter Sessions would be able to do. 
Therefore the injunction will be as prayed. 

Solicitors for the relators. Fan Sandau, Cummings 
and Sons, for Belk, Middlesbrough. 

Solicitor for the defendants, Crowdj/f for W, W. 
Brunton, West Hartlepool. 

Saturday, April 23. 

Fielder v. Tub Nortukur Railway oe Bubros 

Ayres. 

Solicitor and client — Indemnity of plaintiff by his s<di- 
citor - Death of plaintiff— ‘Petition to revive. 

A suit was instituted by a shareholder on IteJiolf of him,' 
self and other shareholders against the company. The 
solicitor of the plaintiff absconded. The plaintiff 06- 
tained the appointment of a new solicitor^ who some 
time after gave the plaintiff a letter in which he 
undertook to hold him harmless from all costs. 

The plaintiff died} and the defendants presented apetition 
that the plaintiff's executor might Im ordered to revive 
the suit, or in default of obtaining the order, that 
the plaintijff*s solicitor might be ordered to pay the 
petitioner's costs qf the suit. 

court having regard to the circumsja^ that the 
plaintiff’s prwnt sdliciUr wits not the 'inStigdtdt of 
the suit, and that it was evideht that the Utter' was 


Railway op Bubros Ayres. [V.C. «r. 

not written for the bentfit of the solicitor, declinec{, to 

make the order. 

Sembje. If the solicitor had been the instigator o f the 

suit, the dictum of Sir John Leach in Goclcle v.. 

Whiting would have been followed* 

This was a petition that Henry William Pieldeo 
as the legal personal representative of the plaintiff 
in this suit, John Taylor Fielden might be ordered. 
within fourteen days to revive the above suit, or in 
default that the amended bill and supplemental bill 
should stand dismissed,, and that Benjamin William 
Jones might be ordered tj pay all the costs. 

The above-named company was registered and 
incorporated in J uly 1862, under tho provisions of 
the Joint-Stock Companies Acts 1856 and 1857. 

The original bill in this cause was filed on the 
18th June 1866 by John Taylor Fielden on behalf 
of himself and all other the holders of deferred, 
preference, and ordinary shares in the above-named 
company against the company, Cliarles Seal Hayne, 
Sir John Campbell Lees, David Smith (deceased), 
George Nelson, and the secretary, Edmund Ayres, 
and prayed for an injunction to restrain the issue of 
certain certificates and the payment of dividends- 
to the guaranteed preference shareholders save as 
therein provided. For an account of payments 
alleged to have been made to the guaranteed pre- 
ference shareholders, and an account of the income 
and expenditure of the company. The bill was filed 
by Montague Richard Leverson as the plaiutiff’s- 
solicitor. 

The defendants filed their answer to the original 
bill on the 22nd Nov. 1866. In Dec. 1866 the 
plaintiff’s solicitor, Leverson, absconded, and by an 
order of the 11 th Jan. 1867 it was ordered that the 
plaintiff be at liberty to change his solicitor bjr 
appointing the respondent, Benjamin William Jones, 
as Ills solicitor. 

The original bill was amended on the 20th Feb. 
1867 by adding the name of George Nelson Straw- 
bridge (who had been appointed a director) as a 
defendant. Interrogatories were filed and served 
upon the defendants, who obtained an extension of 
time for filing their answer. On the 30th May 1867, 
before, such extended time had expired, Strawbridge 
and Ayres were arrested at tho instance of the 
plaintiff and his solicitor Jones on the allegation 
that they were in contempt for not having put in 
their answer. On the 1st June 1867 the attach- 
ments were discharged with costs. 

On the 7th June 1867, Strawbridge and Ayres-' 
comimnccd two several actions against the plaintiff’ 
and Jones for their wrongful arrest. On the motion 
of the plaintiff and Junes it was ordered that 
Strawbridge and Ayres be restrained from proceed- 
ing with the actions, and that there be an inquiry- 
in chambers as to the amount of' damage sustain^^ 
by them. On the 23rd Sept. Jones gave to the 
plaintiff a written Indemnity, in the following 
terms : — 

London, 11, Old Jewry Chambers, 23rd Sept. 1867. 

Dear Sir,— Four««Vv. TheNorOiem Bailway of Buenos Ayres 
Company {limited.) — You having given your, consent to bo 
plaiutiff in this suit at the request of 'divers other share- 
holders, I undertake to hold you harmless from all oosts- 
on either side. You will hold thla letter as xHrivate and con- 
fidential, nuless any necessity should arise for its use.—' 
Yours trulj^ BERrAKiR W. JOnea. 

To John Taylor Fielden, JESsq; 

On the 20th Nov. 1868, the question as to the 
ddmuges to be awarded in respect of the arrest,. 
havihF' b^ submitted to Vice-Chan- 

cellor Giffhrd (now Lord' Justice), he awarded 25 A: 
ieaeh to Strawbridge and Ayres, in addition to their' 
costs. lHle plaintiff' and Jones, appealed uppn 
iKlparate^ motions against this order,' but the appeals^' 
ireiw dismissed with costs. 

? On ' sulk May, 1968^ the^ pontiff ihstitoteA' 
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anot'her suit by supplementul bill, to which the de- 
fendant demurred, in^hlch demurrer was allowed. 

The costs of Strawbridge and Ayres on the appeal 
motions were, upon taxation, found to be, as to the 
appeal by Jones, 84/. ]«., and as to the appeal by the 
plaintiff, 85 f. 15$. 8d. Being unable to obtain pay- 
ment of these costs, Strawbridge and Ayres issued 
subpoenas against Jones and the plaintiff, and ulti- 
mately Jones paid the sum of 34/. Is., but before the 
subpoena issued against the plaintiff was served, the 
defendants* solicitors received notice from Jones 
that the plaintiff was dead, and that therefore the 
suit had become abated. 

The plaintiff died on the 13th March 1869, having 
by his will dated 10th April 1868, appointed his 
brother (the respondent) Henry William Fielden, 
his sole legatee and executor. In November 1869 
H. W. Fielden informed Ayres that his brother (the 
plaintiff) acted in these suits as the mere tool of 
others, and that he held the written indemnity 
of Jones against the costs of these suits, which had 
become abated by the death of John Taylor Fielden, 
and he as executor of his brother intimated to the 
petitioners that.he had no intention of reviving the 
suits. 

The petitioners alleged that these suits were frivo- 
lous and vexatious, and that they were not insti- 
tuted bona Jidt in the expectation of a favourable 
decree of the court, but that they were iiistituted 
for the purpose of annoyance'to the defendants, or 
of exacting money from the company, and that 
after Leverson absconded the litigation was con- 
tinued at the instigation of a certain Alfred 
Elborough, a former secretary of the company, 
who ever since the transfer of the suit to Jones had 
acted as his clerk in the conduct of the suit. 

The petitioners, therefore, having regard to all the 
circumstances, especially to the letter of indemnity, 
submitted that Jones was liable and ought to be 
ordered personally to pay to them all their costs, 
and also ought to pay to Strawbridge and Ayres 
35/. 15s. 8c/., the amount of the costs of the appeal 
motion unpaid. 

For the respondent it was submitted that he was 
not the instigator of the suit, that he had only 
undertaken it at the request of the plaintiff. That 
as to the attachments they had been issued by mis- 
take, and not out of malice or through any vexatious 
disposition towards the petitioners. With regard to 
the supplemental bill it was filed by the respondent 
acting under the advice of counsel, and was merely 
for the better protection of his client. It was alleged 
that in consequence of the arrest of Strawbridge and 
Ayres, which the respondent considered to have 
been a mistake of his own, he gave the letter of 
indemnity of the 23rd Sept, to the plaintiff to secure 
him against all costs and damages which might 
arise in respect of the inquiry as to the attachments, 
and that it was not applicable to any other costs. 

jE. E, Kay^ Q. C. and Ix>codc Webby appeared for 
the petitioners, and cited 

Dungey v. Anpove, 2 Vos. Jun. 304 ; and 
Ooclue V. Whiting, 1 Buss. & Myl. 43. 

A. S. Eddie, Q. C. and E, Cooper Willie were for 
the respondent Jones. 

A. T1wm»n was for H. W. Fielden. 

The ViCB-CHAKO£i.Loa sidd he was of opinion 
that, having regard to all the circumstances 
of the case, he w.ould not make any order on 
the petition. No doubt the solicitor, in conse- 
quence of the letter of indemnity which he 
hi^ given to the plaintiff, rail a great risk of 
having to pay all the coets| end if .he had 
been the mstigator of . he 

would n<Ai have hesitated to have flowed the 


Taylor.* [V.C. J. 

dictum rather than the decision of the Master of 
the Bolls (Sir John Leach) in Cockie r. Whiting. 
But in this case Mr. Jones was requested by^ the 
plaintiff to become bis solicitor after his previous 
one (Mr. Leverson) had absconded. Shortly after 
becoming the plaintiff’s solicitor, he had the mis- 
fortune to commit the very great blunder of wrong- 
fully attaching Strawbridge and Ayres, two of the 
defendants in this suit. The plaintiff, becoming 
alarmed at the mistake which his solicitor had 
made, applied to him and obtained from him the 
letter of indemnity which upon the death of the 
plaintiff came to the knowledge of the defendants ; 
and, considering the wording of that indemnity, it 
was not surprising that the defendants should have 
presented this petition ; but as it was evident that 
the letter was given for the benefit of the client and 
not for that of the solicitor, he thought that the jus- 
tice of the case would be met if there was no order 
on the petition, except that the respondent Jones 
should pay the costs. 

Solicitor for respondent, B. W. Jones. 

Solicitors for petitioners, Ashurst, 31orns, and Co, 


Thursday, May 5. 

Allen v. Taylor. 

Practice — A ffidavil — Informality. 

Where an affidavit commenced with the words “ 1 say,'* 
instead of “ make oath and say:" 

Held, that such omission rendered the affidavit inadmis- 
sible, and that it mu U be resworn. 

' It appeared that some of the affidavits in the 
above-named suit commenced with the words 
say,” instead of the words “ I make oath and say,” 
which is the usual formal commencement of affi- 
davits. In all other respects the affidavits were in 
the usual form. The record and writ clerks having 
refused to file the affidavits, as being informal, 

C. It. Freeling now applied to the court for leavo 
to file the affidavits, notwithstanding the omission 
of the words ** make oath and.” He submitted that 
as the jurat was in the ordinary form, the omis- 
sion at the commencement could make no real 
difference ; secondly, he accounted for the omission 
by the fact that although the proper form of 
beginning in an affidavit is “ I make oath and say,” 
the form of beginning in an answer under the new 
practice is “ I say.” 

H. F. Bristowe, Q. C., and Field submitted that 
the affidavits must be resworn, as it had been 
already decided by the Lords Justices that the 
omission rendered an affidavit inadmissible. 

' The ViOB-CiiAKCELLOR said that although he 
could not see how the omission could make any 
difference, yet, as he supposed it was thought it 
might make a difference in case of x>^ijury, the 
affidavits must be resworn. 

Solicitors : Messrs. Field, Jtoscoe, Field, and Fran 
cis ; Messrs. Torr, Janeway, and Tagart, 
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<Sommon Uato Couit0. 

COXTRT OF COMMON PLEAS. 

Bwrted by M. W. McKellar and H. H. Hockiro, Bsqn. 

BarrlBcers>at>Law. 

Tuesday^ May 10. 

Cockle v. South-Eastern Railway Company. 

Negligence^ evidence of— Invitation to leave carriage-^ 
Part of train not at the platform. 

A train arrived at a station on a dark night, hut as it 
stopped rather short, the last carriages were opposite 
the end of the platform, which there diverged from the 
line of rails so as to leave a space between it and the 
railway carriage. There was no light at this end of 
the platform, hut there was light on the rest of it. 
The name oj the station was not called out, nor were 
any of the doors opened. No other opportunity, how- 
ever, was given to passengers to alight at this station. 
The plaintif, who was in otie of the end carriages 
could see (J>y the light in the carriage, and on the other 
end of the platform') that she was opposite to a plat- 
form, and not seeing that the platform did not come up 
to the carriage, she got out and fell down and was 
injured. 

Held, per Bovill, C. J., and Brett, J., dissentientibus 
Keating and Smith, JJ., that there was evidenix 
to go to the jury that the accident arose from the negli- 
gence of the company, and that the evidence of con- 
tributory negligence on the part of the plaintiff was 
not so conclusive as to oblige the presiding judge to 
withdraw the question from the jury. 

Tins was an action to recover compensation for 
injuries sustained by the plaintiff, through the 
negligence of the defendants, while travelling on the 
defei^ants’ line. 

Plea. Not guilty. 

The case was tried in London before Bovill, C. J ., 
when ic appeared that the plaintiff was a passenger 
from London to Deptford by the defendants* line. 
She was in the last carriage. On arriving at Dept- 
ford, the train was not drawn up as far as it inight 
have been, so that the carriage in which the plaintiff 
was sitting was opposite to the extreme end of the 
platform. "The platform at this point diverged from 
the line, so that there was a broad space between 
the platform and the plaintiff’s carriage. There 
was no light at the end of the platform, but there 
was light at the other end, and an ordinary light in 
the plaintiff’s carriage. This was the last train 
that night. Up to the time that the plaintiff had 
got out, no one called ' out the name of the station, 
and ne one opened the doors of the carriages. On 
the other hand, no one told the passengers to keep 
their seats, and the train did not move on go as to 
give the passengers any better opportunity of 
alighting. The plaintiff knowing that she was at 
Deptford, seeing by the dim light that there was a 
platform opposite to her, but not seeing the space 
that existed between the platform and her carriage, 
opened the door of her carriage herself and got out, 
thinking she was getting out on to an mdinary 
platform; she fell down and was injured, un these 
facts the jury found for the plaintiff with 1604 
damages. 

(fMdlhy, Q.C., for the defendants, obtained a 
rule pursuant to leave reserved to enter a nonsuit 
or a verdict for the defendants on the ground that 
there was no evidence to go to the jury of negligence 
on the part of the company causing the accident, 
but that, on the plaintiff’s showing, the accident 
arose from her own negligence. . ^ > 

Gibbons and Moir showed cause. 

0’i/a%,Q.C.,andi/. TOfs, in support of the rule. 


The following cases were cited in the course of 
the argument : 

Siner v. The Great Western Railway Company, 

20 L. T.Rep.N. S. 114; L. Rop. 4 Ex. 117; 

38L. J.67,Ex.; 

Riant V. The Midland Railwa/y Company, 21 L. T. 

Rep.N. S.836; 

Harrold v. The Great Western Ranlway Company, 

14L.T.Rep. N. S.440; 

Foy V. The London, Brighton, d‘e., Railway Com- 
any, 18 C. B., N. S., 225 ; 11 L. T. Bep. N. S. 

SJW • 

The following cases which are unreported, some of 
which are still pending, were also alluded to in the 
course of the argument. Bridge v. The North 
London Railway Company, in which the plaintiff’s 
carriage was still in a tunnel, when the rest of the 
train was at a station where the porters wore calling 
out the name of the station. The plaintiff got out 
and was injured. At the trial before Blackburn, J. 
the plaintiff, on proof of these facts, was nonsuited, 
and the Court of Queen’s Bench upheld the nonsuit. . 
Whitaker v. 'The Manchester, ^c., Railway Company, in 
which the plaintiff stopped on a bridge, the porters 
called out the name of the station, and the plaintiff 
got out and was injured, Willes, J. declined to 
nonsuit, and left it to the jury to say whether the 
calling out the name of the station was meant as an 
invitation to passengers to get out. The jury found 
in the affir mative, but Davison, Q. C. obtained a rule 
nisi for a new trial on the ground of misdirection. 
Petty V. London and North- Western Railway Company. 
Here the train drew up short of the platform, and it 
was shown that the ground opposite to the plaintiff’s 
carriage looked like a platform. After verdict for 
the plaintiff, the case was sent down again for trim 
to ascertain whether, in stepping out, the plaintiff 
thought he was stepping on to the platform. Pragir 
V. The Bristol and Exeter Railway Company was similar 
to Whitaker v. The Manchester, ^c., Jwilway Company 
in its circumstances, unlike it in its event, for the 
plaintiff was nonsuited. The Court of Exchec^uer 
upheld the nonsuit, and the case is now ponding in 
the Court of Exchequer Chamber. 


Brett, J. — I am of opinion that there was in this 
case evidence to go to the jury. The first step to 
take in any inquiry of this kind is to see what pro- 
position the judge ought to lay down to the jury, 
and so to see what the plaintiff is bound to prove. 
The first proposition, then, would be, that the 
plaintiff must show the defendants to have been 
guilty of negligence, and that they alone have been 
iMuilty, for the plaintiff cannot succeed unless he 
establishes that. The second proposition would be, 
that the defendants have -been guilty of negligence 
if they have done anything which, having regard 
to the reasonable safety of their passengers, they 
ought not to have done ; and that the plaintiff has 
been guilty of contributory negligence if he has 
done what a reasonable regard for his own safety 
ought to have prevented him from doin^. I feel 
strongly that a judge is not Justified in intruding 
any further on the province or the jury, except that 
he may consider if the facts In evidence are such as 
would entitle a jury, acting on reasonable grounds, 
to find for one party or the other ; and if he I'hinks 
that they are not such as to entitle the jury to find 
for the plaintiff, he ought to say that there is w 
case for the jury. The judge’s power ought not to 
go beyond this, and he has no right, m 
tossy whether in his opinion the plaintiff h^ done 
what hebhght 'or oOght hot to have drae. Let us, 

then,' take the facts primarily P5®7®^V 
vrWdi the jury had a right to infer ^^m them. 
Asffuihihg tl^ to have 
it oohtraii^ toi reason to say toat the 


the^ei»y 6f their^isssengenj, they ought not to 


have 
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done,* and had omitted to do something which they 
ought to have done ? It does not seem so to me. I can- 
not take upon myself to say that such a finding would 
be contrary to reason ; so far am I from doing so, 
that if I were at liberty to import my own ordinary 
knowledge of railway matters, 1 should say that 
the defendants were guilty of negligence. Next, I 
come to the conduct of the plaintifiF. It is said 
that she ought to have waited until the servants of 
the company gave her an invitation to get out. 
either by calling out the name of the station or by 
opening the door. It is said, too, that she might 
have called a porter. All this would be matter of 
strong comment before a jury ; but how am I bound 
to conclude that it is contrary to reason to say that 
the plaintiff acted with ordinary caution ? It is a 
question for the jury to decide. Unless, then, the 
case is concluded by authority, I shoifld strongly 
think that a judge who non-suited the plaintiff in a 
case like this would be wrongfully acting on his 
own view of the case, and would be usurping the 
province of the jury. In looking through the 
authorities I cannot find one by which the Lord 
Chief Justice was bound to say tliat there w'as no 
evidence for the jury. In >SVner v. The Great 
Western Railway Company it was broad daylight, 
and the plaintiff got out, knowing that she was not 
at the platform. Bridge v. The North London Rail- 
way Company is much more like the present case, 
because the night was very dark at the time of the 
accident; but it is quite consistent with the judg- 
ment that the plaintiff knew the carriage was not 
at the static'n, and that the decision of the court 
was grounded on that knowledge. The court there, 
however, took upon itself to say that calling out 
the name of the station was not an invitation to 
alight ; but from what I have already said, it will be 
seen that I could not have agreed to that, as that is, 
in my view, a question for the jury. In Whitaker 
V. The Manchester^ Railway Company, where a 
train overshot the station, the name of the station 
was called out, and the plaintiff stepped out on to 
the parapet of a bridge and fell, Willes, J., declined 
to stop the case. In Petty v. The London and North 
Western Railway Company, some of the carriages 
drew up short of the platform on a dark night, and 
the name of the station was called out. Willes, J., 
who tried that case, refused to nonsuit, and left the 
case to the jury, with the question, amongst others, 
whether there was an invitation to alight. In this 
he was upheld by the Court of Exchequer, though 
the case was, for other reasons, sent down again for 
a new trial. I think, then, that this case is not con- 
cluded by authority, and that, for the reasons I' 
have mentioned, this rule qpght to be discharged. 

M. Smith, J. — I am of opinion that this rule 
ought to be made absolute. 1 am at a loss to see 
that there was any evidence of negligence on the 
part of the defendants ; indeed it seems to me that 
the only evidence in the case was that the train 
drew up short. There is that simple fact. An 
invitation to get out may, it is true, be given in 
various ways ; here it certainly was not given in the 
usual way of calling out the name and opening the 
doors. Ih Siner v. The Great Western Railway Com^ 
panyh Mellor, J. says; — “The mere fact of the 
carriage in which the plaintiffs were being beyond 
the end of the platform, proves no more than that 
there was less safety than otherwise there would 
have been ; but it ii notorious that the exigencies 
of traffic must sometimes require trains of such 
Ungth as to go beyond the limits of an ordinary 
station platform.*^' There it then no affihnative 
evidence of' negligence^ and there is po evidence 
that the platform waa ox impiup^r cqnstrnction, or 
the station of Improper arraqg^pmht. As T under- 
B|and the evid^nciev we ^ not' go 


the length of saying she was deceived. As 
regards the .charge of negligence against the 
defendants the case stands thus The station and 
the platform were not of improper construction, and 
the train was not drawn up in such a way as to 
invite the plaintiff to alight, but, on the contrary, 
there was an absence of the usual intimation. I 
think, however, that there is another ground on 
which the plaintiff ought to have been nonsuited. If 
there had been evidence to show that the defendants 
negligently left a trap for their passengers that 
would have been a sufficient cause of action ; but 
then, only in the event of the damages flowing from, 
such negligence and not being produced by any con- 
tributory negligence on the part of the plaintiff. 
Ilerc, I think, the plaintiff did by her own negli- 
gence contribute to this accident. I go further and 
say that it was caused by her own negligence alone 
and not by any act of the defendants. There was 
no sort of invitation given to alight, yet the plaintiff 
opened the door herself and got out into a dark 
place. The fact that the further end of the {ilat- 
form was lighted ought to have led any reasonable 
person to conclude that the station was where she 
saw the lights and not where she was. The injury, 
therefore, was the consequence of her doing ap im- 
prudent act, and that is shown by her owu evidence. 
It is clearly the province of the judge to see that 
there is evidence proper to be left to the jury, before 
he leaves a question to their decision. No doubt 
different judges take different views of the amount 
of evidence necessary to compel them to refer the 
case to the jury. Still a judge must exercise his 
own judgment in the matter, subject to the control 
of the court. I must say that I do not think there 
was in this case sufficient evidence to go to the 
jury of negligence on the part of the company, and 
if there was, I think that the damages clearly flowed 
from the contributory negligence of the plaintiff. 

Kbatino, j. — At the trial of this case, the Lord 
Chief Justice left it to the jury to decide whether 
the accident to the plaintiff was caused by auy 
negligence on the part of the company, and also 
whether there was contributory negligence on the. 
part of the plaintiff, reserving for the consideration 
of the court the questiou whether there was any 
evidence that he ought properly to have left to 
the jury. No doubt a series of decisions, of too 
long standing to be now questioned, have decided 
that the question whether there is evidence to go 
to the jury on which they could reasonably and 
properly find a verdict, is one for the judge, to bo 
'^exercised by him under the control of the court. 
Having stated that proposition, I may add, that 
the necessary consequence of it has been, that, a 
conflict of opinion has arisen as to the amount of 
evidence^ necessary to oblige the judge to leave tha 
question to the jury. For the question whether or 
no there is such evidence, leaves to the court itself 
the duty of weighing and considering the factSk. 
Had tins been res Integra, I should have thoui^ 
that in the present ease there was sufficient eyi<^ 
dence to go to the jury ; but I feel that the case it- 
concluded by authority, and therefore think that 
this rule ought to be made absolute. The autho- 
rities on this question are numerous, and aithou^ 
they may differ in slight particulars, ^t there is Jio; 
substantial variance between them. The flrat ques- 
tion we have to ask, in considering whether ^ece 
was evidence of n^ligence on the part of the com- 
pany in this case is, whether there was anything jlm 
the nature of aninvitation to the plaintiff to descend.' 
I. think, so f j|tr as r can abstract any role from tlie 
decisibns, that the ruts is, that' if there IS ho IdvltaiB 
tion given to alight, a person doing so does it at hla 
own risk. That is^ the general role. Waa^ thete 
.then in . this citse anything, equlritleat to inch an 
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invitation ? The train drew up, and the carriage 
in which the plaintiff was was on a slope at 
some distance from the platform. There was evi* 
dence that the light at this part was imperfect. 
There was no cry of the name of the station, and 
there was an absence of anything, that 1 can see, in 
- theehape of an invitation beyond the mere fact of 
'the:'train stopping. It has been held that even the 
.stopping of the train, coupled with the cry of the 
I name, is not an invitation to descend, and it there- 
^fore seems to me that the absence of the latter fact 
in this case conclusively negatives the idea of an in- 
vitation. No doubt, as is remarked by my Lord, 
there is a point worthy of consideration in this 
case, that there was an amount of imperfect light, 
which might have made the plaintiff suppose that 
she was opposite an ordinary platform, and not one 
which sloped away from the carriage. But the 
platform was not shown to be of improper construc- 
tion, and I do not think that the mere fact of the 
peculiar construction of this platform or the effect 
which circumstances produced on the mind of the 
plaintiff, could be held to change that into an invi- 
tation which would not otherwise have been one. I 
come now to the question whether there was^ con- 
tributory negligence on the jmrt of the plaintiff. 
Here the plaintiff opened the door of the carriage 
herself as soon as the train came to a standstill, and 
stepped out short of the platform. Ought she to 
have kept her seat under such circumstances? The 
decisions say that she ought, and if she ought to have 
done so and did not, she was guilty of contributory 
negligence. I feel constrained by the decisions to 
arrive at these conclusions ; though, if the matter 
were* res Integra I should feel disposed to say that 
there was evidence in this case to go to the jury. 

Bovill, C. J. — I very much regret that the court 
should be equally* divided on this case. The diffi- 
culty, to my mind, arises from the judges having to 
draw inferences of fact, I cannot And any definite 
rule laid down to govern this case, and I think 
that the difference of opinion that exists shows very 
strongly that all these cases ought to depend on the 
view that the jury may take of the facts laid before 
them. For example, what is evidence in one case 
may not be sufficient in another, and a slight 
variation in the evidence given in two cases may 
enable and justify a jury in coming in one case to 
a conclusion different to that at w'hich they arrive 
in the other. What, for instance, constitutes an 
invitation to alight ? In some cases the name of 
the station is called out. That alone may or may 
not be an invitation to alight, according to circum-^ 
stances — the position of the train or the nature of 
the station. - If the name is called out, as the train 
approaches the station, no one would say that that 
WAS an invitation. If the train stops at a..8tation, 
and the porters pass along crying out the name 
of tile station, that might be equivalent to an 
invitation. In each case it is a matter for the 
jury to determine, and it would be usurping 
..the province of the jury if the judge were to say 
ithat calling out the name of the station was or was 
not equivalent to an invitation. There nu^ be 
circumstances constituting an invitation, when the 
train stops and the name is not cried but. For 
, example, when a train stops at a place where it 
rbrdinarily does not stop, the stoppage cannot be 
, construed into an invitation. If, on the otherband, 
a train arrives at its destination, and stays there for 
some seconds, then such mere fact of arriving and 
'Sti^ing may be equivalent to an invitation vto, 
^alight. Whether it is so or not, under thepartieoUur 
Circumstances, is a question for the jury. '8o. in the. 
^case of a station between the termini the hatnrncff 
jthe'^trafflki and. other circuhistanees mxist^determihe 
.;Vhetiier.the|iiffl»8 tiie .irain^^t^uteSj 


an invitation or not. The question again'is oneTor 
the jury ; it is impossible to s^y, as matter ol law, 
whether such stoppage is an invitation or not. 
Here, there was. no calling out of the name of the 
station, and, in that sense, no invitation to alight ; 
but the train drew up at the place where it usually 
stopped, and the name of the station was not called 
out. In point of fact, the train did not draw up at 
the proper place. The evidence of the inspector 
showed that the accident arose from the train not 
drawing up at the proper place. The station was 
large, and the platform long ; for the greater part 
of its length the train was parallel with the plat- 
form, but at the end where the plaintiff was, the 
platform diverged from the line. With regard to 
the question whether there was evidence that the 
company was guilty of negligence, I think it clear 
that there was evidence of negligence on the 
part of the driver in not bringing up the 
train to the place to which he ought to have brought 
it. But it was also necessary to show that there 
was evidence of negligence which caused the acci- 
dent. On the part of the plaintiff it may be said, 
that all that we need now determine is that there 
was evidence of such negligence to go to the jury. 
It is not necessary for us to decide that there wls 
conclusive evidence. At the trial I thought there 
was evidence, and I accordingly left the question to 
the jury. Mr. White has argued the case as though 
the ncgligenco which caused the accident was to be 
sought for in some one particular point of the 
defendants’ conduct ; but I think we ought to lock 
at all the circumstances in determ,ining the ques- 
tion. In the first place, it is not su^^ested that the 
platform was of improper construction, or that the 
rails were improperly laid. » It is necessary, in a l 
cases, that there should be different lines of rails 
for the traffic, and also that, in some cases, there 
should be a divergence of the platform from tie 
ordinary line, just as there was here. But the 
driver, who brought up the train, must bo taken to 
have been aware of the peculiar construction of this 
platform. Ho must have known that, if he brought 
up the train so that the whole length of it should 
be parallel with the platform, the passengers could 
alight with safety, and that if he did not bring it 
up far enough, persons at the end of the^ train 
might be deceived into the belief that their car- 
riage was close to the platform, whereas a dangerous 
chasm would intervene between them and it. The 
circumstances were also peculiar as to the time of 
day, as it was late at night. When the driver 
came to this station, which, as we have seen, was 
peculiar in construction, he could see that one part 
was well lighted and the other not. He also knew 
that there was a light of a particular description in 
the carriages, and the accident seemed to me at the 
trial, and seems to me now, to have arisen from the 
circumstance of the train having drawn up at an 
improper place, where the dim light disclosed a 
platform, but did not show the space that intervened 
between it and the carriage, so that the plaintiff was 
led to believe that she was at an ordinary platform, 
and got out and fell down accordingly. All that it 
it is now necessary for us to decide is, whether there 
was evidence that the accident occurred in that way, 
if so, whetlier that was negligence on the part of 
the company’s servants f and those questions being 
answered in the affirmative, the further question 
arises, whether there wsis evidence from which an 
invitation might be inferred to get out at the place 
where the train stopped. I think there was ^idence 
from which it might be inferred that the jpaa- 
aensers were invited to. alight at the place wkere 
iraih stopped. The tmin did 
wards. draw up ai^ furtiier,..andit is not 
that this was a mere temporary stopp^, but it was 
.lindauhimy a jaccwpeiMi to 
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passengers to alight. If, then, there was an invi> 
tation, it was an inritation to alight at a place of 
great danger, which the servants of the company 
knew of, and of which the plaintiff was ignorant. 
1 come, therefore, to the conclasion that there was 
evidence from which the jury might properly con- 
clude that there was negligence in bringing up the 
train at this place under the peculiar circumstances, 
and that there was an invitation to descend. 1 
arrive at this conclusion from a consideration of all 
the circumstances — the time of night, the state and 
IK>8ition of the lights, the construction of the plat- 
form, the way in which the train was brought up, 
and the general character of the stoppage. There 
is still another question, whether there was evidence 
of contributory negligence on the part of the plain- 
tiff so clear and conclusive that the jury were ^und 
to say that the accident arose from the plaintiff’s 
own negligence. This question seems to me to be 
much mixed up with the question of whether there 
was negligence on the part of the company. For, 
if the train were brought up for the purpose of 
passengers alighting, the plaintiff was justified in 
thinking that she might descend. As a matter of 
fact, it is clear she did think so, so that there is an 
element in this case, which was wanting in Petty v. 
The Ixmilon and ISorth- yVestern Railway, where the 
Exchequer Chamber sent the case down again for a 
new trial, in order to ascertain whether, as a matter 
of fact, the plaintiff thought she was stepping on to 
the platform. Still, the fact that, in this case, the 
plaintiff did think so is of course of no consequence 
unless there l)e evidence that she was led by the 
company to think so. I am of opinion that there 
was evidence in this case, both that the plaintiff 
thought she was stepping on to the platform, and 
that she was led to that belief by the defendants* 
negligence. Many cases have been cited relating 
both to negligence on the part of railway companies 
and contributory negligence on the part of passen- 
gers, but 1 think that they are all distinguishable 
from the present, and that there is no one of them 
which is exactly like it, or which ought to govern it. 
In Plant v. The Midland Railway Company (ubi svp.') 
the plaintiff knew he was descending where there 
jwas no platform. He knew that there was danger, 
and that caution was required, and consequently 
had only himself to blame for not taking proper 
care. In Bridge v. The North London Railway 
Company the train had stopped in a tunnel, and not 
at the platform. It was dark at the time, and there 
was nothing to induce the plaintiff to think that he 
was getting out on to the platform. There is that 
distinction between that case and this. In Harrold 
T. The Great [Vestem Railway the plaintiff knew he 
hi^ overshot the platform, and still got out. In 
Siner v. The Great Western Railway Company the 
same thing happened. The plaintiff knew there 
was no platform, but still got out, thinking to take 
her chance of doing so with safety, and trusting to 
the assistance of her husband. She probably 
thought there was no risk in the matter. All 
these cases, then, I think, are clearly distinguish- 
able from the present, and I am at a loss to find 
any authority that lays down any principle which 
rendered it necessary to withdraw this case from 
the jury. My view at the trial was, that it was for 
the jury to decide this question, and that opinion 
remains now unshaken. As my brother Brett 
concurs in my Judgment, this rule must be dis- 
diarged. 

Wht’/e asked whether it was not usual, where 
the court was evenly divided, for the junior judge 
to withdraw his judgment. If that were done in the 
present case, the rule would be made absolute. 

Botzll, C. J.^That question ituddentally beoomes 


of importance as a question of costs and also as re- 
gards the right to appeal. We will consider the 
matter, taking care not to prejudice your right to 
appeal by our decision. 

May 11th. — Bovini., C.J.— There is a case cited 
in Day’s C. L. F. Acts, p. 221, 2nd edit., in which 
this point was decided by the Court of Queen’s Bench 
(£evi V. Green, 1 E. & E. 669 ; Day’s C. L. F. Acts, 
last edit. p. 240.) Following that case, we shall 
treat this rule as discharged, so that if the case is 
carried further, the defendants will be the appellants. 

Rule discharged. 

Attorney for the plaintiff, H. Harris. 

Attorney for the defendant, E. P. Ceams. 
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Castle aed others v. Flayforb. 

Vendor and purchaser — Contract — Vendors to ship cargo 
and forward bills of lading — On receipt of bill of 
lading purchaser to take all risks and dangers of the 
sea, ^c. — Agreement to buy and receive cargo on 
arrival— Payment on delivery at so much per ton 
“ weighed on board during delivery ” — Loss of cargo 
— Liability of purchaser to pay — Insurable interest— 
Construction of contract — Conditions precedent. 

The plaintiffs, in their declaration, set out an agreement 
in writing between them and the defendant in the fol- 
lowing terms, is mutually agreed between the 
plaintiffs as vendors, and the deferidant as purchaser, 
the said vendors agree to ship with every diimatch, 
and in the customary manner, a cargo of freshwaUr 
ice in square blocks (say 170 register tons') in good 
and clean condition, the vessel to be dispatched direct 
to any port captain likes best, for orders to unload 
at any safeplace in the United Kingdom, the vendors 
forwarding bills of lading to the purchaser, and, 
upon receipt thereof, the purchaser takes upon 
himself all risks and dangers of the seas and 
navigation of whatever nature or kind soever ; 
and the plaintiff agrees to buy and receive the said 
ice on its arrival at ordered port, and to pay for 
the same in cash, on delivery, at the rate of 20s, per 
ton weighed on board during delivery ; paying half- 
price for small ice, pieces under BOlb. in weight to be 
considered small ice." They then averred due shipping 
and dispatch of the ice, and forwarding of a bill of 
lading to the defendant and receipt thereof by him, 
and the subsequent loss oj the cargo ^*by risks and 
dangers of the sea within the meaning of the agree* 
ment," and assigned as the said breach, non-payment 
by the defendant of the value of the said cargo at the 
rate aforesaid ; and as the second breach that the defen- 
dant did not take upon himself the risks and dangers 
of the seas, according to the said agreement, 
whereby the value and ben^t of the cargo became 
wholly lost to the plaintiff and there was a second 
count for goods bargained and sold. 

The defendant pleaded to the first breach readiness, 
to buy and receive the said ice on its arrival at ordered 
port, and to pay for the same on delivery, but the 
same did not bffore suit arrive, ^c., nor wwe the 
plaintiff's ready or willing to, nor did they, deliver the 
said cargo according to the said agreement. 

There were cross demurrers to the first count of the 
declaration and to the plea, and on the argument 
thereon, it w<a 

Held, by^ Martin and Channel, BB, (Cleasby, B* 
dissentients).— The contract between the parties leas 
not a eontraet for insurancs, but of pwrehase, and^ 
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under the terms of it, the arrival of the cargo at ordered 
port, and thz ascertainment of the weight on board 
during delivery, were conditions precedent to the 
liability of the defenUant to pay the price or value of 
the ice, and consequently the defendant was entitled to 
judgment. 

By Cleasby, B., contra. — The declaration is founded, 
not on an agreement to pay money, but rather on the 
loss of goods through the defendants neglect to take 
on himself the risks and dangers of the sea, which he 
contracted to take. Upon receipt of the bill of lading, 
the property passed to the defendant as purchaser, and 
the cargo was at his risk, and insurable by him. The 
declaration discloses a sufficiently good cause of action. 

This was an action for breach of contract, and the 
declaration charged that, by an agreement in writing, 
bearing date the 25th March 18G9, it was a^teed 
between the plaintiffs and the defendant in the words 
and figures following, that is to say ; — 

It is tliis day mutually agfreed between T, Castle and Co., 
of Ghrimsby, as vendors, and H. H. Playford as purchaser, 
the said vendors ag^ee to ship, wildi every dispatch, during 
this mouth, and in the customary manner, a quantity of 
freshwater ice, in square blocks, suy cargo per result, 170 
register tons, more or less, at vendors* option, all in good 
and clear condition, and on the same being duly shipped the 
vessel to be dispatched, with all speed, direct to any port 
captain likes best, for orders to unload at one safe place in 
the United Kingdom ; twenty-four hours allowed for wait- 
ing orders, lay days to count ; the said vendors forwarding 
bills of lading to the purchaser, and, upon receipt thereof, 
the said purchaser takes upon himself all risks and dangers of 
the seas, rivers, and navigation of whatever noture or kind 
soever; and the said H. H. Playford agrees to buy and 
receive the said ice, on its arrival at ordered port, or so neir 
thereunto as the vessel may safely get. Purchaser taking 
the said ice from alongfside the vessel, at his risk and 
expense, at the rate of twenty-five tons per running day 
(Sundays excepted), and to pay for the same in cash on 
delivery at and after the rate of ' 20s. sterling per ton of 
20cwt. weighed on board during delivery (paying half price for 
small ice, pieces under 56lb. in weight to be considered as 
small ice). Should the said purchaser detain the vessel or 
vessels in discharging above the time above stated, we agpree 
to pay demurrage at the rate of four pence per re^ster ton 
per day to the vessel. 


Averments ; 

That the plaintilTs arc the persons, parties thereto, 
called “ H. Castle and Company,” and the vendors j and 
the defendant is the jierson, party thereto, called the 
purchaser. That the said ship with the said cargo 
of ice on board thereof, amounting to 234 tons of block 
ice, the same being duly shipped, was despatched with 
all speed on the said voyage, and that the plaintiffs did 
forward a bill of lading of the said cargo to the defendant, 
and that he duly received the some, and afterwards, whilst 
the mid ship with the said cargo on board thereof was pro- 
ceeding on the said voyage, and during the continuance of 
the said risks and dangers, the said cargo was wholly lost by 
risks and dangers of the seas, within the meaning of the terms of 
the said agreement ; and all conditions were fulfilled, &o., to 
entitle the plaintiffs to be paid by the defendant for the said 
cargo, and to sue the defendant in respect of the letter 
hereinafter (Stated. Yet the defendant lias not paid the 
plaintiffs the value of the said cargo, at and after the rate 
aforesaid, nor any part thereof, and the same still remains 
wholly due to the plaintiffs. 


Further breach : 

That the defendant did not nor would take upon himself the 
risks and dangers of the seas and navigation, accordin^r to the 
said i^eemeut, whereby the value anffbenefit of the said cargo 
became and was wholly lost to the plaintiff’s, and they were 
deprived of the profits they would have derived had the 
defendant kept the said agreement on his port. 

The second count was for goods bargained and 
sold, and for money due on accounts stated. 

By his sixth plea, the defendant, as to the said first 
alleged breach of contract in the said first count, 
said that he was always ready and willing to buy 
and receive the said cajgo of ice, on its arrival at the 
ordered port, or so near thereto as the Said vessel 
could safely get, and to pay cash for the said cargo 
of ice on ddivery thereof nt the rate aforesaid, and in 
all things to perform the said agreement^ on his 
part; hut that the said cargo of ice^ sot shipped as 
aforesaid, did not^ before this suit, arriVh at we said 
ordered port ; nor were the plaintiffs, before this 


suit, reac^ or willing to, nor did they, deliver the same 
cargo there or elsewhere to the defendant according 
to the said agreement. 

The defendant also demurred to the first count in 
the declaration, on the ground that the arrival and 
delivery of the cargo of ice at the ordered port were 
conditions precedent to the defendant’s liability to 
pfty for the cargo ; and that a total loss of the cargo 
does not render the defendant liable to he sued as 
for a breach of the provision to take upon himself 
all the risks and dangers of the seM, &c.^ 

By their replication, the plaintiffs joined in the 
said demurrer to their declaration ; and they also 
demurred to the said sixth plea, on the ground that, 
by the terms of the contract, delivery by the plain- 
tiffs to the defendant, and receipt by him of the 
bill of lading was equivalent to a receipt by the 
defendant of the cargo so as to entitle the plaintiffs 
to be paid by the defendant for the same. 

The defendants joined in demurrer to the sixth 
plea. 

The following were the points of argument for 
the plaintiffs -.—First, that the delivery to and re- 
ceipt by the defendants of the hill of lading, after 
the dispatch of the vessel with the cargo duly 
shipped, was the only condition precedent to the 
plaintiffs’ right to be paid for the cargo ; secondly, 
that tho receipt of the bill of lading by the defen- 
dant is equivalent to the receipt of the cargo, 
under the terms of the contract ; thirdly, that the 
defendant’s liability arose upon tho receipt by him 
of the bill of lading, and that the facts averred in 
the plea do not avoid such liability ; fourthly. That 
tho arrival of the ship at the ordered port is not a 
condition precedent to the plaintiffs’ right^ to have 
the defendant take upon himself all the risks and 
dangers of the sea8, rivers, and navigation of what- 
ever nature or kind soever ; fifthly, that the matters 
mentioned as excusing, or in denial of, the defen- 
dant’s liability, are matters which, on the true con- 
struction of the contract, fall to the defendant 
alone, and do not affect the plaintiffs ; sixthly, the 
plaintiff will also contend that the first count of 
the declaration is good in substance, on grounds 
similar to those on which they insist that the sixth 

plea is had. ^ 

Points of argument for the defendant First, 
that the first count of the declaration is bad be- 
cause it does not show that tho cargo arrived at the 
place at which the defendant was to purchase and 
receive the same ; secondly, that it shows ^ that 
such cargo never did arrive at such place ; thirdly, 
that such arrival was, by the terms of the contract 
between the parties, a condition precedent to the 
plaintiffs’ right to sue the defendant for the matters 
alleged as breaches of his contract ; fourthly, that 
the defendant, by the terms of the contract, was 
not liable to pay for the cargo until it arrived at 
the ordered port, or to take upon himself the risks 
and dangers of the seas and navigation, unless the 
said cargo so arrived ; fifthly, that the said first 
count, so far as it relates to the smd breach, is 
insensible, because the cargo, having been lost 
before the same reached the defendant or the 
ordered port, he cannot be liable to the plaintiff*^ 
unless he took upon himself the said risks and 
dangers; sixthly, that the prqfflsion as to the 
defendant taking upon himself the risks and dangCTS 
of the sea was not intended te impose upon We 
defendant the doing or performing of any act fw 
the not doing or performing of which he was to oe 
liable to he sued by the plaintiffs, but as a mne 
condition or limitation of tho plaintiffs contort ; 
seyonthiy, the defendant will also con^d that m 
^th plea is good also, on the fi^und J 

the circumstances stat^ in that ^® 
never became liable to pay the value of the ? 
^hWly, timt W© arrival of We said cargo at ^o 
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said ordered port was a condition precedent to 
the plaintiffs* right to be paid the value of the same. 

In the margin of the said contract declared on, 
there was the following memorandum : ** The vessel 
bringing the cargo to be addressed to H. H. Play- 
ford, if to London ; and to his agent if to an out- 

Littl&r (with him was JR, E. Webster), for the de- 
fendant, in support of the demurrer to the declara- 
tion, and also in support of the plea.— The defendant 
is not liable to pay. Taking the whole scope of the 
declaration the intention was, the cargo being a risky 
one and the voyage from Norway dangerous, that 
the defendant the vendee should have no right of 
action against the vendors the plaintiffs, except on 
delivery. The agreement was to buy the ice on 
arrival, &c., and as soon as the plaintiffs have done 
all they can by loading and despatching the 
cargo, then the defendant will take the risk of the 
voyage on himself, and will not sue in case of 
loss. He agrees to buy and take the cargo on 
its arrival at the ordered port, and to pay for it 
on delivery a certain price per ton, weighed on board, 
&c. The provision in the contract, that the weight is 
to be ascertained “on board during delivery,” and 
“half price to be paid for small ice,” shows that 
this must be so; for if it had turned out to be all 
“ small ice,” then only half price would have to be 
paid for the whole of it ; or, if all the cargo had 
melted away during the voyage, could it be said 
that the defendant would have then had to pay any- 
thing all ? The amount and price could not be ascer- 
tained until arrival and delivery, which are con- 
ditions precedent to payment. The defendant has 
done all that was intended b; the contract for him 
to do, namely, to protect the« vendors from any 
action in case of loss by sea. It is only by taking 
the whole agreement together that it can be made 
clear, consistent, and comprehensible. The defen- 
dant does not deny that the plaintiffs did all 
they could. His contract was not simply to buy, but 
to buy and receive, and the plaintiffs had no insurable 
interest in the goods, ^hannell, B. — Your argu- 
ment does not render insensible the words in the 
contract relating to “risks,” for the goods might 
have arrived deteriorated, and that would have been 
at the defendant's risk.] Just so. The case of 
Paynter and others v. James, in the Common Picas 
(15 L. T.Rep. N. S. 660; L. Itep. 2 C. P. 348), though 
not quite in point, has some bearing on the present 
case in the defendant’s favour. [Cleasby, B.— 
You say that saying the purchaser is to take upon 
himself all risks is the same as saying that the 
vendors are not to be responsibie for any risks?] 
Quite so. The second breach involves the same 
question, for if “risks of the seas” here 
mentioned are and mean what the defendant 
contends they are and mean, then he, the defen- 
dant, did take them upon himself. [Martin, B. — 
These words are no part of the contract at all.] Here 
there are two concurrent acts contemplated, viz,, 
delivery by the vendors and payment in cash by the 
purchaser, but the arrival and delivery of the cargo 
*re contracts precedent to the liability to buy and 
-pay for it. 

Huddleston, (^. 3/. Channell was with him), 
.eontra lor the plaintiffs in support of the declaration, 
and of the demurrer to the plea. — Contracts such 
as this are well known and usual in the ice trade. 
The whole must be looked at together. What is it 
that . is to be done? The vendors are to ship the 
.cargo, and, on the same being shipped, they are to 
Jbrward bills of lading, and, upon receipt thereof, the 
' purchaser is to take upon himself— what ? not that he 
will not sue, as has b^n said on the other side, but 
^,aXl ruks and dangers of tb» Mas, rivers^ and naviga^ 


tion of whatever nature or kind soever.** That can only 
mean that, when the purchaser receives the bills of 
lading, he may insure and so protect himself. Im- 
mediately on the receipt of the bills the property in 
the cargo vested in the consignee, and gave him an 
insurable interest, and he became liable to indemnify 
the plaintiffs against the specified risks : 

Dutton V. Solomonson, 3 Bos. & Pul. 682 ; 

Meredith v. Meigh and others, 22 L. J. 401, Q. B. : 
2E. &E.864; 

Brown v. Hare, 27 L. J. 372, Ex. j 3 H. & N. 484 ; 
(in error), 29 L. J. 6, Ex. ; 4 H. & N. 822. 

The effect of the latter clause of the contract is this : 
The purchaser will take whatever ice does come, and 
pay for it at a certain rate. The intention 
of the parties is apparent on the face of the instru- 
ment. Suppose tlie goods to be taken by some 
person wrongfully, who would bring trover ? 
[Chankell, B. — There is no actual contract for 
sale and purchase until arrival.] The defendant is 
liable for the value under the contract to insure 
against risks, though not for the price. The vendors, 
of course, could not insure, then who is to do so? 
The contract provides for it. If the court hold with 
the defendant then there is a loss which the 
plaintiffs could not provide against. [Cleasby, B. 
— It is said that these words relieve the vendors 
from liability, but suppose the words were not there 
would they be under any ?J The pleader has care- 
fully and properly in the declaration distinguished 
between value and price, the first breach assumed 
being that the defendant has not paid the value of 
the cargo at and after the agreed rate. The 'declara- 
tion, it is submitted, is good, and the plea bad. He 
referred also to 

Maude and Pollock on Law of Merchant Ship- 
ping, p. 234. 

Littler, in reply. — The question is what is the 
responsibility on the vendee? [Cleasby, B.— 
Were there not two events contemplated? You 
must not assume that the defendant had not 
an insurable interest.] The insurance office would 
say to him, “You have no interest.” Suppose 
the cargo lost by running down, no one but the 
plaintiffs could sue. The contract is not divisible. 
It is no part of the agreement that the defendant is 
to pay for the goods if they are lost. A distinction 
cannot be drawn here between value and price. The 
contract is one of purchase and sale, and the 
vendors’ interest continues until that of the pur- 
chaser begins, and that begins on arrival. [Cleasby, 
B. — Does not the contract say, in the plainest pos- 
sible terms, that, upon and after the receipt of the 
bills of lading, the goods are to be at the risk of the 
purchaser ?] I submit that an action would lie even 
in the absence of these words, and if they he put in 
ex majori cauteld, to protect him, why should that 
make the defendant liable? 

Martin, B. — I am of opinion that the defendant 
is entitled to the judgment of the court. The case 
depends of course entirely on the meaning of the 
contract into which the parties have entered, 
and which is set out in the declaration. The 
words in the margin of the document, as to the 
address to which the vessel was to be directed, have 
no bearing on the subject. The contract was this : 
“It is this day agreed between J. Castle and Co., of 
■ as vendors, and H. H. Playford, as pur- 
chaser.*’ It then goes on to state what the vendors 
are to do, and it says that they are to “ ship with 
every despatch, and in the customary manner, a 
cargo of freshwater ice, in square blocks, say 
per result .170 register tons, all in good and clean 
condition, and on the same being duly shipped 
the vessel is to be despatched with all speed, direct 
to any port captain likes best^ for orders to unload 
at onas^jplamintheUiiitedKiagdom, twenty<dour 


June 11, 1870.] THE LAW TIBflSS REPORTS.^y<a, xxil, n.s.~5I 9 

PiBBOB V . Thb Jersey Waterworks Company (Limited.) [Ex 


hours allowed for waiting orders, lay days to count.** 
Up to this point all is clear. It then proceeds thus : 
** The said vendors forwarding bills of lading to thepur^ 
cTivseVy and upon receipt thereof the said purchaser takes 
upon himself all risks and dangers of the seas, rivers, 
and navigation of whatever nature or kind soever.** The 
real question in this case is, what is the true mean- 
ing of these words ? In my opinion, the plaintiffs 
did not undertake to deliver the goods at the port 
of discharge, but to forward bills of lading, and that 
the defendant on receipt of them would have an 
insurable interest. I believe the true meaning to 
be that, on their doing that, any liability which they 
might be under with regard to the cargo should 
cease ; but not that the purchaser (the defendant) 
was to take all ^these risks and pay for the 
cargo, at all events, whether lost or not — 
that is not said. And here ends the part of the 
vendors in the matter, and then begins the part of 
the purchaser. Now, what does the contract pro- 
ceed to say as to that ? Why this — “ and the said 
H. 11. Playford agrees to buy and receive the said ice 
on its arrival at ordered port, or as near thereunto, &c., 
the purchaser taking the said ice from alongside the 
vessel at his risk and expense, &c., and to pay for 
the same on delivery at and after the rate of 20s. 
sterling per ton of 20cwt. vieighed on board during 
delivery (paying half price for small ice, pieces under 
6Glb. in weight to be considered as small ice).” 
When, and what then, is the defendant to pay for 
the ice Why, on delivery, at the specified rate per 
ton weighed on board during delivery. In my opinion, 
the property in that ice would not pass to the 
defendant until it was so weighed on board. The 
arrival of the ice at the ordered port, and its being 
weighed on board during delivery, are conditions 
precedent to the liability of the defendant to be 
sued for the price or value of the ice. If it was 
meant that the defendant was to pay for the ice, 
even though it should be lost by perils of the set, 
that is not expressed in the contract. 

Channell, B. — I am of the same opinion. The 
question is entirely what is the proper construction 
of this agreement, which is a contract of purchase, 
and not of insurance. I agree in thinking that 
this is not a contract for insurance, but of pur- 
chase. The defendant here is. sued for nonpay- 
ment of the price, and the question is whether 
or not he has broken his contract with regard to 
the payment of the price. [His Lordship here read 
the contract from the commencement down to and 
inclusive of the clause relating to the risks and 
dangers of the seas, ^c,, and then proceeded as 
follows.] The question is whether these latter 
words, as to the purchaser’s taking these risks 
upon himself, introduce the coRstruction con- 
tended for by the learned counsel for the plain- 
tiffs. They cannot, I think, be struck out of 
the agreement, looking at the place where 
they are introduced ; but down to them I see no 
contract binding on the defendant. There is a con- 
tract on the part of Castle and Go. to ship a cargo 
of ice, and to forward bills of lading; Then the 
defendant agrees to buy and receive the said ice on 
its-arrival at ordered port, &c. Now from that time 
he (the defendant) stands in the place of the pro- 
posed purchaser. The clause as to the risk 
of the seas removes from the defendant any 
right to sue the plaintiffs for non-arrival of. 
the ice by peiils of the sea. Attention has very 
proi^riy been called by Mr. Huddleston to the 
distinotion between price and wdue ; and thougb^ 
I was at flpBt somewhat inclined to think tiiat^ 
though the goods never arrived, and therefore the 
plaintiffs would not be entitled to sue fbv the pries 
of ^ them^ yet thev might nevertheless be entitled 
sue for their value, yet on reconsideration I. tiiink . 


that substantially thay mean the same' thing, and 
that the distinction between them, if any, does not 
alter the terms of the agreement between the par- 
ties as to the time of payment, which is fixed by 
such agreement to be on the arrival of the cargo at 
the ordered port. I agree therefore with ray brother 
Martin in thinking that our judgment in this case 
must be for the defendant. 

Clbasby, B.— I am ^ilways exceedingly sorry to 
differ in opinion from the rest of the court, and 
especially in a case like the present, involving 
questions of mercantile law, in which my learned 
brothers have had so much experience. In 
iny judgment, however, the declaration in this 
case is founded, not on an agreement to pay 
money, but rather on the loss of goods, and 
in effect it charges that the defendant by his 
conduct has not taken upon himself the risk of loss 
by dangers of the sea, &c., which he had contracted 
to take. Now this agreement contemplated two 
events. It contemplated first of all the event of 
the cargo being lost by the perils and dangers of 
the sea, and secondly the event of the vessel arriving 
at the ordered port. But wo cannot apply one part 
of the agreement having especial reference to one 
alternative, to another part of it which relates to 
another and entirely different alternative ; but we 
must look strictly at that part of the agreement 
which has reference to that event which has 
occurred, namely, the loss of the goods at sea. Now, 
what are the words of the contract with reference 
to that event ? They are these — “ the said vendors 
forwarding bills of lading to the purchaser, and 
upon receipt thereof, the said purchaser takes upon 
himself all risks and dangers of the seas, rivers, and 
navigation of whatever nature or kind soever.” I 
believe that the object and intention of this was to 
show whoso duty it was to insure the goods, and 
that it was the intention of the parties that, as soon 
as the property in the goods was so transferred by 
the transmission and receipt of the bills of lading, 
from the vendors to the purchaser, the purcliaser 
was to Insure the goods, and to undertake all 
future risks of loss by perils of the sea. If 
he did insure, and got their value, then, as 
between himself and the plaintiffs, he was not 
to make a profit. The object was that neither 
party should be a loser. What has the clause 
reference to ? Not to the vessel, but to the cargo. 
The vendors have done all that they could do. t 
can only read the clause thus ; as soon as ever you, 
the purchaser, receive this bill of lading, from that 
moment the goods are in you and at your risk. I 
think the declaration discloses a sufficiently good 
cause of action, and that judgment should there- 
fore be for the plaintiffs. 

Judgment for the defendant. 

Attorneys for the plaintiffs, Lumley and Lumley 
15, Old Jewry-chambers, E.C. 

Attorneys for the defendant, Morley and Sherijff, 
59, Mark-laue, E.C. 


7*uesday, May 10,^ 

Fierce v. The Jersey Waterworks Company 

(Limited). 

Joint-stock company-— Artudes of association-— AUot^ 
ment of a certain number of dtares — Conditioi^r^' 
oedentrto existence of the company — Contract— Work 
ctnd'kAour-—Companiee Act 1862. 

A joint-stock company was registered und^ the 
ponies' Aot ISQ2, with' articles of cwsocicUion* The 
arSidesi^ provided that,, when- andt so soon cis« 3000 
shares' in the coipatj mould hewe been subscribed for 
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and allotted^ the members of the company for the time 
being should be and continue associated for the objects 
of the company^ and the regulations for the manage- 
ment thereof should be in force and binding on such 
members in like manner as if the whole of the shares 
into which the capital was divided had been subscribed 
for and allotted. 'Ihe plaintiff was employed by the 
directors at a time when only 350 shares in the com- 
pany were subscribed for and allotted, and brought 
this action to recover salary due in respect of such 
employment : 

Held, that the effect of the articles was that, until the 
allotment of 3000 shares, the defendant company did 
not become associated for the purposes thereof, nor had 
the persons named as directors by the articles any 
authority to bind the company, and that therefore the 
plaintif was not entitled to recover. 

Declaration for money payable by the defendants 
to the plaintiff for work done, journeys performed, 
attendances bestowed, and materials i^rovided by 
the plaintiff as nn engineer and otherwise, for the 
defendants at their request, and for goods sold and 
delivered by the plaintiff to the defendants, and for 
money paid by the plaintiff for the defendants at 
their request, and for money lent by the plaintiff to 
the defendants, and for interest upon money due 

* from the defendants to the plaintiff, and forborne 
at interest by the plaintiff to the defendants at 
their request, and for money found to to due from 
the defendants to the plaintiff on accounts stated be- 
tween them. 

Pleas : 

1. Never indebted. 2. That tbe defendants were an incor- 
porated company with liability limited by shares formed and 
registered under the Companies Act 1862, and that certain 
articles of association were duly made and registered with 
their memorandum of association, which were the articles 
of association and regulations of the company and of the 
members thereof, according to the provisions of the Com- 
panies’ Act 1862, at the time the plaintiff’s claim is alleged 
to have accrued ; and by the said articles of association it 
was, amongst other things, prescribed and agreed as 
follows : — 1. None of the regulations of table A. to the 
Companies Act 1862 annexed, shall apply, except such as 
are embodied in these ai'ticles. 2. When and so soon ns 
3000.shares in the company shall have been subscribed for 
and allotted, the members of the company for the time 

• being shall be and continue associated for the objects of the 
company, and the regulations for the management thereof 
shall be iu force and binding on sneh members, in like 
manner as if the whole of the shares into which the nominal 
capital is divided had been subscribed for and allotted ; and 
after the directors shall have allotted any number less than 
the whole of the shares, they shall have power to allot the 
Tamainder thereof, or any part of the same, from time to 
time as they shall think fit, and on such terms and con- 
ditions as the members shall, by a resolution passed at 
a general meeting either ordinary or extraordinary direct, 
ana if no such direction shall be in existence, then upon such 
terms and conditions as the directors shall determine. All 
premiums which may be realised iu the issuing of such shores 
shall be the property of the comx>any. And the defendants 
further say that at the time at which the claim in the 
declaration and every part thereof is alleged to have accrued 
to the plaintiff the said articles were in full force, and 
binding on the company and its members, and 3000 shares 

. ixi the defendants’ said company had not been subscribed 
for imd allotted, aud the said claim and every part thereof 
was incurred in resjiect of other matters than those which 
thsi defendants were then by reason of the premises em- 
powered. to transact, aud iu respect of business which the 
company and the directors thereof were not, by reason of 
the ■ premises, then empowered to carry on, of which the 
plaintiff then had notice, and is a claim which the said 
company could not then, by reason of the premises, contract 
to he liwlefor, and were not liable to pay. 

Bepliofitloiis :-^l. Joinder of issue ; 9. To the 

second plea-^ 

Ihat certain of tiie said artides of association in the said 
plea mentioned, and which it is in the said plea alleged 
oound the company at the time the plaintiff’s claim is 
alleged to have accrued are in the words aud figures follow- 
ing 56. Ko person shall be appointed a director unless 
be shall hold not less thsn fifty shaies ■ fai the company. 
60. Ihe directors may, by resolution, and without any 
writing under the seal of the company, hli«. appoint, and 
employ, such person or persons to be aedreta^, solicitor, 
clerk, mani^per, or servants of the oompwy« dimer in this 


country or in Jersey, to assist in carrying out the purposes 
of their undertaking, or any of thorn, aud that at such 
salary or other remuneration as they shall think fit. They 
shall also have power to remove any such officer or servant 
by resolution of a majority of their number, and to appoint 
any other person or persons in his place or stead, and so 
from time to time (when and so often as they shall deem 
necessary, or proper, or convenient. The said directors 
shall also have power to delegate to their secretary, or to any 
other officer of the company, authority to enter into, on be- 
half of the company, all contracts in Jersey which they shall 
deem necessary or convenient for the purposes of the com- 
I>any. The directors shall also have power to pay or appro- 
priate to any secretary, manag:er, clerk or other officer or ser- 
vant of the'oompauy, or give him power over any sum or sums 
of money which they shall deem necessary or convenient 
fur payment of wages or other small outgoings on behalf of 
the company. 61. The directors shall have full power to 
apply to the Legislature or to any other authority or au- 
thorities in the Island of Jersey, comjlbteut to grant the 
same, for all aud every or any such act or acts of the state, 
licence or licences, powers or authorities, as the directors 
shall at auy time or times, or from time to time, think 
necessary or proper or convenient for the purposes of the 
company, and also to pledge the company to the perform- 
ance of all such acts, matters or things as shall be pre- 
scribed as conditional on the grant of any such act or acts, 
licence or licences, poworS*or authorities, and for all or any 
one or more offthe purposes aforesaid, the directors shall have 
full power to authorise any one or more of thoir number, or 
to direct any one or more of their officers (except the solicitor) 
to procure any such licence or licences, power, or authori- 
ties to be obtained in his or their names. The directors 
shall, out of the funds of the company, iudemuify any 
director or directors, manager, or other officers against all 
losses and liabilities which he or they shall incur in the 
performance of his or their respective duties, or in carrying 
into effect the order of tho directors, or of any genertu 
meeting. 62, In all other respects the busiuess of tho 
company shall be managed by tho directors, who'^shall, 
when and so soon as 3(XM} of the shares shall have been sub- 
scribed for, pay to the said Messrs. Easton, Amos, and 
Sons, the sum of 20001. as before meutioued, aud the direc- 
tors may also exercise all such powers of the company as 
are not, by the Companies’ Act 1862, or by these articles, 
required to be exercised by the company in general meeting, 
subject nevertheless to auy regulation of these arti- 
cles, to the i>rovi8iou8 of the foregoing Act, and to such 
regulations (being not inconsistent with the aforesaid 
regulations or provisions) as may be prescribed by the 
company in general meeting, but no regulation mode 
by the company iu goneral meeting shall invalidate 
any prior act of the directors which would have been valid 
if such regulations had not then been made. 63. Subject to 
the restrictions herenu expressly contained the directors shall 
have power to do all acts and things which they may consider 
proper or advantageous for tho carrying ou of the business 
of the company, and for this puri)ose they may from time 
to time and on such terms niid couditious ns they may 
think advisable, enter into and accept and perfect such pur- 
chases, sides, mortgages, coutracts, leases, licences, and 
agreements, os they may think fit, and may fi'om time to 
time carry out, vax*y, modify, abandon, or surrender, any 
such contracts, loans, licences, and agreements, and enter 
into and perfect any other or others in substitution or place 
thereof. 64. Tho directors may, for the business oi the 
company, borrow mone^ on bonds of the company, or on 
mortgage or other secunty of the company’s property, at a 
rate not exceeding £5 per cent, per annum, but so, never- 
theless, that the liabilities to be contracted by ml such 
means shall not at any time exceed in the whole an equal 
fourth part of the total subscribed capital for the time 
being of the comptny, and it shall be comjietent for 
any of the directors to make advances to the com- 
pany on such bonds, mortgages, or other securities." 
Aud the plaintiff says that the said claim alleged in tho 
declaration accrued to him, and was incurred in resMot of 
matters and bosinessos which the plaintiff had been nired, 
appomted, and employed by the directors of the said Com- 
pany, by resolution of the said directors, to transact and 
perform in this country and in Jersey to assist in earrjring 
out the purposes of their undertaking, and which mat^s 
and businesses were preliminary and necessary to enable the 
defendants to commence and carry on the general business 
of the said company, and for moneys paid and liabilities 
incurred by him on behalf of the defendants for a like 
purpose in performance of his duties in carrying into 
effect the oarMre of the said direof-ors, and that the said 
matters and businesses were transacted and performed, and 
the arid moneys were paid and liabilities incurred by the 
plaintiff as aforesaid for the purposes aforesaid, and for the 
sole nse and benefit of the dsseitdants, and that the said 
d^endmits hare had and enjoyj^, and still have and are 
enjoying, the sole use and benefit aoorulng from the same 
respectively. - 8. Bepeating the allegation in the seoond 
replication, and allei^g timt neither at the time at whh^ 
was so hired, appointed, and employed as aforesaid, nor at 
the time whsn the claim in hie , said decuuratton 
mmitiChed aoortied, hkd the plaintiff notioe that 3000 tbaxes 
in the defendbuts’ ssideompany had not been subsoribed 
forandallotiSd^ . ' 
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Issues thereon. 

The trial took place before Bramwell, B. at the 
sittings in London after Hilary Term, when the 
facts appeared to be as follows : — 

The defendants were registered as a company, 
with memorandum and articles of association, on 
the 19th June 1863. The memorandum stated that 
the name of the company was the Jersey Water- 
works Company (Limited) ; that the registered 
office of the company would be situate in England ; 
and that the objects for which it was established 
were the procuring in the Island of Jersey of a 
supply of water for the use of St. Heliers, and the 
other towns or places in such island, and for that 
purpose the doing of all such acts as the directors 
are authorised to do by the accompanying articles 
of association of the company. 

The articles of association recited that certain 
persons had interested themselves in the promotion 
of the company, and had expended moneys and in- 
curred liabilities for that purpose ; that it would 
become necessary that before the company was fully 
carried out further moneys should bo expended 
and liabilities incurred for the purpose of procuring 
from the Legislature of Jersey an Act to enable the 
company to carry out the objects of their under- 
taking ; and that it was deemed reasonable and just 
by those who had agreed to join in the promotion 
of the company that the sum of 20001. should be paid 
to Messrs. Easton, Amos, and Sons, who had under- 
taken to receive the same on behalf of the afore- 
said promoters as the full and unqualified remune- 
ration for the moneys which had been and would be 
expended, and the liabilities which had been or 
would be incurred, and the time and labour which 
had been or would be employed by or on behalf of 
the said promoters, as before mentioned, in full 
discharge of their said claims, down to and in- 
cluding the expenses of the registration and incor- 
poration of the said company, and of obtaining the 
said Act of State, and other powers as aforesaid, 
and the procuring to be subscribed an amount of 
capital in the said company to the extent of 3000 
shares therein at the least, and also the remunera- 
tion of the directors, until such time as there should 
be a profit arising from the undertaking. After 
these recitals Avero contained inter alia the provi- 
sions set out in the pleadings. The plaintiff was an 
engineer, and had been employed as the company’s 
engineer by a resolution of the directors in the year 
1868. At the time of his employment only^350 shares 
were allotted. It was found by the jury that he 
had no notice that this was so. The present action 
was brought for salary and expenses alleged to be 
duo to him. 


knowledge of the fact. His ignorance of it is im- 
material, for, by the articles, it is a condition prece- 
dent to the coming into existence of the company at 
all that the 3000 shares should hare been subscribed 
for and allotted. The terms of the clause altogether 
preclude the supposition that any company was to 
exist until that condition was fulfilled. Till then 
it was plainly intended, as may be seen by reference 
to the preamble or recitals to the articles, that the 
company should be in a state of promotion merely. 
In the North Staffordshire Steel, ^c.. Company v. 
Ward, L." Kep. 3 Ex. 172; 18 L. T. Rep. N. S. 
445, Avhere a clause in the articles of association 
provided that in case the whole of the shares 
into which the nominal capital of the company 
was divided should not be subscribed for or 
allotted, the registered members of the com- 
pany for the time being should, if the directors 
should, by resolution so declare, be and continue 
associated for the objects thereof, it was held 
that until the whole of the capital was sub- 
scribed for or allotted, or the directors hai 
passed a formal resolution for carrying on the 
company, the directors had no power to make a call. 
The only difference between that case and the 
present is that there the question arose between the 
company and a shareholder, here it is between the 
company and third persons. That can make no 
difference in the result. It is clear that the plaintiff 
was bound to take notice of the provisions of the 
articles of association. In Ernest v. Nicholls, 6 H. of 
L. 401, Lord Wensleydale says, “All persons must 
take notice of the deed and the provisions of the 
Act. If they do not choose to acquaint themselves 
with the powers of the directors it is their own 
fault; and if they give credit to any unauthorised 
persons, they must be content to look to them only, 
and not the company at largo. The stipulations of the 
deed which restrict and regulate their authority are 
obligatory on those who deal with the company ; 
and the directors can make no contract so as to bind 
the whole company of shareholders for whose 
protection the rules are made, unless they are 
strictly complied Avith.” The class of cases 
which may be relied on, on the other side, 
are of an altogether different character. They are 
cases where the directors, having general powers of 
management, and intending to act in the exercise 
of such powers have omitted to comply with some 
formal preliminary required by the articles of asso- 
ciation. The failure to comply with these merelpr 
preliminary and directory provisions, inasmuch as it 
could not reasonably be expected that the party 
dealing with the company could have any know- 
ledge of it, has been held not to invalidate the con- 


It was objected by defendants’ counsel that the 
3000 shares never having been allotted, the com- 
pany never came into existence, and therefore no 
uability could have been incurred by them to the 
plaintiff. The learned judge directed a verdict to 
be entered for the defendants reserving leave to 
plaintiff to move to enter a verdict for 500^ the 
amount found to be due to him by the jury. 

A rule nisi Avas obtained to enter a verdict pur- 
suant to the leave reserved, and also for a new 
trial on the ground that the learned judge had mis- 
directed the jury in directing them to find for the 
defendants on tiie issue on the second replication, 
. but inasmuch as it clearly appeared that there was 
substantially no evidence for the jury that the plain- 
tiff's claim was in respect of necessary inrelimiiiary 
exTOuses, so much of the facts and arguments as 
relateid to the misdirection, are omitted at Imina* 
terial to the report. 

K\ 

Powell, Q. C., and J^aw, now shoi^d, c^use.— 'it 
is admitted that the 8000 shares were never shb- 
Bcribed, but it is also found that the|plaintiff had no 


tract. See : 

Royal BHUsh Bank v. Turquand, 5 E. & B. 248, 
d E. & B. 327 ; 

Agar v. Athenceum Assuromce Society, 3 C. B., 
N.S.,725; 

Prince of Wales Assurance Society v. Hardinsr. 

lE.B.&E. 183. 

In the case of a joint-stock company, the general 
clauses of the Companies* Act 1862 and the memo- 
randum and articles of association all taken together 
are equivalent to the spc'cial Act of a company, like 
a railway company incorporated by Act of Parlia- 
ment. The effect is that this clause of the articles 
is not a merely directory provision, but it is like a 
clause in a special Act enacting that no company 
'^ould come into existence until the requisite num- 
ber of shares had been subscribed, and therefore the 
subscription for and allotment of these shares was 
an fttre nti al requisite to the very existence of this 
company. They also cited : ^ 

The Ornamental Pyrographic Woodwotk Cw- 
Vs StoiVTif 8 Ii» T* N# S» 506 p 
rH.'&0.88i^ 


622-voi.xxn,N.s.-fi£PO^m THE LAW TIMES. 


[June 11, 1870. 


Px.] PiBRCB V, The JbHSBT WaTBBWOKKS COMPAHY (lilMITBD). [Ex. 


Foimtain ▼. The Carmarthen Railway Company, 

L. Bep. 5 Eq. 816 1 

Taylor v. The Chichester' and Midhurst Railway 
Company, L. Bop. 2 Ex. 356 ; 16 L. T. Bop. 
N. S. 70^ ; 

Bokst Anglian Railway Company v. The Eastern 
Counties Railway Company, 11 C. B. 775 ; 

Mayor of Nonvich v. T7ie Norfolk Railway Com- 
pany, 4 E. & B. 4^. 

Clarice, Q. C. (with him J. Edward Wilkins'), sup- 
ported the rule. — It is submitted that this provision 
is merely effectual as between the directors and the 
shareholders. It is inserted in accordance with a 
suggestion thrown out by Wilde, B. in the Orna- 
mental Pyrographic Woodioork Company y. Brown, for 
the protection of the shareholders against any 
attempt on the part of the directors to carry on the 
company, though the requisite capital may not have 
been subscribed for. No doubt the directors might, 
under such circumstances, be restrained by injunc- 
tion ; but the case is altogether different as regards 
third parties, and so the North Stafford Steel, ^c.. 
Company v. Ward is not in point ; third persons 
cannot possibly have any notice whether the condi- 
tion has been complied with. They are bound, no 
doubt, to take notice of the deed or articles of 
association, and if it appears from the terms of that 
instrument that the contract is ultra vires, they 
cannot enforce it ; but they are not affected by the 
existence or non-existence of preliminaries, of which 
they can have no knowledge ; they are entitled to 
presume their existence. See the Royal British 
Bank v. Turquand, 6 E.& B. 327. Here the plaintiff 
could not be expected to kno w whether the requisite 
number of shares had been allotted; he had no 
right to inspect the register, and his possibility of 
knowledge could only depend on the company’s 
making the prescribed return half yearly to the 
registrar of joint-stock companies. The reasonable 
inference to be drawn from the opinion expressed by 
the court in the case of Ex parte Ward, re The North 
Stafford Steel Company (swp.), is that a company, 
even where there is a clause such as this in the arti- 
cles of association, does not fail to exist for all 
purposes. In that case the court refused to strike 
the applicant’s name off the register on the ground 
that there might be preliminary expenses, for pro- 
spectuses, rent, and clerks, which the company 
might well incur, even though ultimately the re- 
quisite capital would not be subscribed for, and the 
company fail to become established. , The result is, 
that such a clause is not a condition precedent to 
the coming into existence of the company, but only 
to its being ultimately permanently carried on. 
Under these circumstances, the plaintiff was justi- 
fied in assuming that it was properly and fully esta- 
blished, and is entitled to recover. The question of 
ultra vires is quite a different one as between share- 
holders and the company and strangers and the 
company. The confusion in the use of the term 
is regretted by Blackburn, J. in his judgment in 
Taylor v. The Chichester and Midhurst Railway Com- 
pany {sup.) [Bkamwell, B.-~“ Ultra vires ” sup- 
poses some “ vires,'* here there seem never to have 
been any.] They cannot deny their existence as a 
company. They are registered under the Companies 
Act upoo which incorporation is complete, and their , 
existence is admitted in the pleadings. If the pro- : 
visions of their articles are contrary to the statute, 
the articles must yield ; they cannot deny their 
existence in the face of the registration. They 
also cited 

Orr* y. The Glasgow Railway Company, 2 
L. T. Bep. N. S. ; 8 MoQueen, 799. 

Mabtix, B,~I think this rule must be discharged. 
Ill my opinion, according to the t^ms of the articles 
of association, this company* did not come into : 


existence or become associated for the purposes of 
the memorandum of association until 8000 shares 
were subscribed for and allotted. That, in my 
judgment, is the true construction of the second 
article. Till that condition was fulfilled there was 
no company which could enter into such a contract 
as this as a corporation, although the directors might 
as individuals. If, as Mr. Wilkins says, there were 
anything in the Companies Act contrary to this 
provision of the articles of association the case would 
be different. But I can sec nothing of the sort. 
The Act expressly provides that the articles of asso- 
ciation to be registered with the memorandum shall 
govern the constitution of the company. Under 
these circumstances there was no company able to 
make the contract at the time the contract with the 
plaintiff was made, though it may be that there 
existed a body of directors capable of contracting. 
I should be very much surprised if any contract 
could be binding on a company which was made 
before it came into existence for the purposes of its 
incorporation. In the cases of special Acts it has 
been often provided that preliminary expenses 
incurred by the promoters should be borne by the 
company, but then the liability does not truly arise 
upon contract, but upon the express provision of 
the statute. 

Clbasby, B. — I have come to the same conclusion. 
By sect. 14 the memorandum of association, when 
registered, may, in the case of a company limited by 
shares, be accompanied by articles of association, 
signed by the subscribers to the memorandum of 
association, and prescribing such regulations for the 
company as the subscribers to the memorandum 
shall deem expedient. These articles form the very 
constitution of the company. The judgment of 
Wilde, B., in the Ornamental, ^'c. Woodwork Company 
V. Brown, shows this, for he says : “ The Act of 
Parliament substantially provides for this: seven 
men may, if tliey like, form a sort of partnership, 
and they may do it by signing a memorandum of 
association, and they may, il they like (and the Act 
of Parliament invites them to do it), add to the 
memorandum of association a set of regulations, 
and amongst these regulations they may, if they 
like, add a condition that the business sliall not be 
commenced till a definitd amount is subscribed.” 
What would be the good of such a condition if the 
company could afterwards be made responsible, as 
the plaintiff now seeks to make them ? 

Bramwbll, B. — I am of the same opinion, and 
for tho same reasons. It appears to me very right 
that the law should be so. The person who pre- 
pared these articles no doubt intended to make the 
shareholders absolutely safe against the directors, 
and that no liability should be incurred until the 
whole number of shares had been taken up. It is 
most desirable that the law should give validity to 
such an arrangement if possible. When we look at 
the recitals, it seems clear that the company was 
not to become associated for the purpose of com- 
mencing business until this condition was complied 
with. The preliminary expenses are all provided 
for, and then it is provided that so soon as the 
3000 shares are taken up, the members shall be 
associated for the purposes of the company. Are 
they then to be associated before for those pur- 
oses? Certainly not. The only difficulty has 
ceu referred to by my brother Cleasby, namely, 
that by the 6th section of the Companies Act 1862 
(25 & 26 Viet. c. 81), on registration a corporation 
is formed. But what are the words of the Act? 
'‘Any seven or more persons associated for any 
lawful purpose, may by subsciibtng their names to a 
memorandum of association, andotnerwisecomplying 
with the requisitions of this Act in respect of registra- 
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tion, form ah incorporated company with or without 
limited liability.” They may do so, and if they had 
^osen^ to do so here, they might hare become 
immediately a company fully established and 
associated for the purposes of the company. 
But I think, on the other hand, it was quite 
oomx>etent for the defendants to enter into an 
arrangement of the sort they have entered into, 
and that there is nothing in the Act to prevent 
them. If somehow or other an incorporated com- 
ixmy existed immediately upon the registration, 
still the persons who engaged the plaintiff were not 
directors of the defendants* company, or entitled to 
bind the deferdants, for previously to the taking up 
of the three thousand shares, quoad the defendants* 
company, they stood merely in the position of pro- 
moters, and not directors at all, inasmuch as till 
then there was no association for the purposes of 
the company, and therefore no authority to anyone 
to act qud director. 

Hide discharged, 

Plaintiff*s attorneys, Williams^ Blyth, and Mars* 
land. 

Defendants* attorneys, Allen^ Colley^ and Edwards. 


registered, we think the prisoner ought still to have 
been convicted, first, because there is nothing in the 
Merchant Shipping Act to take away the criminal 
jurisdiction of the court ; and next by reason of the 
provision at the end of the 106th section of the 
Merchant Shipping Act (17 & 18 Viet. c. 104;, (a) 
which provides that as regards the punishment of 
offences committed on board such a ship, she shall 
be dealt with in the same manner as if she was a 
recognised British ship. The conviction will there- 
ford be affirmed. 

Conviction affirmed. 

COURT OF aUEEN’S BENCH. 

Reported by T. W. Saumdkrs and J. SBomr. Esqrs., 

. Barristers-at-Law. 

Thursday f May 12. 

The West London Extension Bailwat Com- 
FANY (apps.) V. The Assessment Committee 
OP THE Fulham Union and the Overseers op 
the Poor op the Parish op Fulham (resps.) 

Order of reference’-*12 ^ 13 Viet, Award-— 

Costs, 


CROWN CASES RESERVED. 

Reported by John Thomf^^n, Esq., Barrister* it-Law. 
Saturday, April 30. 

(Before Bovill, C. J., Willes, Byles, Hannen, 
and Cleasby, JJ.) 

Beg V . Sven Seberg. * 

Offiences on high seas. — British ship— ‘Proof — 17 ^ IB 
Viet. c. 104, s. 106. 

The prisoner maliciously wgunded B. on board a ship 
on the high seas. Oral evidence was given that the 
ship was a British ship of the part of Shields, sailing 
under the British fag, but no proof of the ship’s 
register or ownership was given ; 

HeJd, that the courts of this country had jurisdiction to 
try the offender. 

Case reserved for the opinion of this court by 
Hannen, J. : — 

At the spring assizes for Cornwall, upon an in- 
dictment which charged the prisoner with mali- 
ciously wounding one W. — Bedlington, with 
intent to do him grievous bodily harm. 

It was proved at the trial that the prisoner was a 
sailor on board the barque Statesman, and that while 
on the high seas on a voyage from Alexandria to 
Falmouth he inflicted on W. -r Bedlington, the 
mate of the vessel, a dangerous wound with a knife. 

The master, the boatswain, and one of the crew 
of the Statesman all stated that the vessel was a 
British ship of Shields, and that she was sailing 
under the British flag, but no proof of the register 
of the vessel or of the ownership was given. 

It was objected on behalf of the prisoner that this 
evidence was not sufficient to establish that tlie 
ship was a British ship, and that without proof * of 
the ship having been registered as a British ship, 
the prisoner could not he convicted. 

I reserved the point for the consideration of this 
court. 

The jury found the prisoner guilty, and he^was' 
sentenced by me. 

Jaicbs HAirannf. 

Bovtll, C. j.— -We think the conviction in this- 
cose was correct. The evidence was, in our opinion,. 
sufficient to prove that the vessel was a Bridslt 
ship, without proof of her having been, registered ; 
and, even if it had appeared that she hod not been 


By sect. 13 of 12 ^ 13 Viet. c. 45, it is enacted that 
“ it shall be lawful for any court of general or quarter 
sessions of the peace before which any appeal . . . shall 
be brought, to order, with the consent of the parties, . . . 
that the matter or matters of such appeal be referred 
to arbitration to such person or persons^ and in such 
manner and on such terms, as the said court shad- think 
reasonable and proper,’* 

An appeal having been entered at sessions against an 
assessment for the relief of the poor, the sessions 
ordered that the “ matter in dispute ” should be referred 
to arbitration. The order of reference was silent as 
to costs. The arbitrator made his award, and ordered 
“ that the said appeal be dismissed, and that the 
appellants do pay to the respondents their costs of the 
said appeal.” 

^ m 

Held, that although it was in the power oj the justices at 
quarter sessions to have conferred upon the arbitrator 
an authority to award costs, yet they had not given him 
such authority by ordering only that the ** matter in 
dispute ” should be referred. The arbitrator had 
therefore exceeded his power, and the awards must be 
sent back to him to be amended. 

Buie calling on the respondents to show cause 
why an award should not be set aside or be referred 
back to the arbitrator on the ground that he had no 
power to award costs. 

The West London Extension Bailway Company 
having appealed to quarter sessions against a rate or 
assessment made for the relief of the poor of the 
parish of Fulham, the sessions, by consent, referred 
the consideration of the matter iii dilute to an 
arbitrator, under 12 & 13 Viet. c. 45 (Baines* Act), 
8. 13. The material part of the order of reference 
was as follows : — “it is further ordered, by and with 
the consentof counsel on both sides, that the matter 
in dispute between the appellants aad respondents 
herein shall be referred to John Gray, Esq.' . . . 
to inquire into< aad arbitrate thereon, the said 

'Whenever it ie det^red' by thi*- Act that ship 
to any* person* or body- 
iw(NMcu«]i9 ta tbiw AteStO'be owners-of^^^tj^ 
not be reoogaieed a»a BHtish ship. such, ship shah not be 
entitled to any benefitSy. privileges, advanta^s- or jwtec- 
tion nStniiy enjoyed by. British ships, and s^t not en- 
titled to use the mitiin flag: or assume the Mtishnattonrf 
ohaxwrter; but so ftrr as regards the.payment ot dues,.!^ 
liability to pains and penaitieia and the j^unishment of 
Offences*, committed, on board snon sto « mi persons 
belonging to- her, such shih'sli^ be* dealt with-lnthe sany 
TiHuyntrlT* rMpBOts^ M if' it' British, 

ship. * 
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several parties agreeing and consenting to abide the 
report of such his arbitration ; and that an order in 
concurrence therewith should be drawn up accord* 
ingly. And it is further ordered that notice in the 
meantime be given unto the assessment committee 
of the Eulham Union, and the churchwardens and 
overseers of the poor, that they and all persons con- 
cerned do attend the court at the said Guildhall at 
Westminster on Eriday, the 30th April next . . . 
to hear and abide by the judgment and determina- 
tion of the said court touching the said appeal.” 

In the order of reference no mention of costs was 
made. The arbitrator heard the case, and made his 
award, which concluded in these terms, viz. : — 

Now I do make my award of and accordiuj; to the pre- 
mises as follows : — I do award and order that the said appeal 
he dismissed, and that the ap^llants do pay to the re- 
ejwndeuts their costs of the said appeal, ^to be taxed by a 
proper officer of the court of ciuarter sessions in the usual 
manner. 

Huddleston^ Q. C., and Murphy showed cause. It 
is contended by the other side that as the order of 
reference is silent as to costs, the umpire had no 
power to award them. The question here is whether 
this is a reference under the Idth section of Baines’ 
Act (12 & 13 Viet. c. 45), or whether it is merely a 
reference by the court under the power which it 
always had, not to delegate its authority, but to 
order a previous adjustment by consent of the 
parties to be determined finally by the court. If 
the reference was under Baines’ Act there would be 
no necessity to adjourn the appeal, for sect. 13, after 
giving a power of referring matters of appeal to 
arbitration, enacts that “ the award of the arbitra- 
tes . . . may on motion by either party at the 
sessions next or next but one after such award . . . 
shall have been finally made and published, or after 
the decision of the Court of Queen’s Bench on any 
motion for setting aside the same, be entered as 
the judgment of the court of general or quarter 
sessions in the appeal, and shall be as binding and 
effectual to all intents as if given by the said court.” 
They make the order of reference with the consent 
of the parties, and the award is entered as the 
judgment of the court — a mere ministerial 
act. The court say they adjourn the hearing 
and determining the matter of the appeal, but 
refer the matter in dispute. The words “ matter 
in dispute” mean something more than the hear- 
ing of the appeal, they mean the hearing of the 
appeal and the question of costs. They adjourn 
the question of appeal, but refer the whole question 
over which they have jurisdiction, viz., the appeal 
and the costs, to the determination of the arbitrator. 
This is analogous to the ordinary case of a reference. 
In the text books it is laid down that where in an 
order of reference nothing is said ^out costs, the 
arbitrator has implied authority to deal with that 
subject, although no power to deal with the costs of 
the award : 

Watson on Awards, p. 123 ; 

Bnssell on Awards, 5th edit., p. 359. 

So here, when the quarter sessions adjourns the 
hearing of the appeal, but refers to an arbitrator 
the matter in dispute, they inefude not only the 
hearing of the appeal, but the costs wUch are a 
matter in dispute : {Firth v. Robinsvn, 1 B. & C. 277.) 
[CocKBtraN, C. J. — In that case the cause and ml 
matters in difference were referred, but here, the 
cause and the ” matter in dispute” only.] In Roe d. 
Wood T. DoOf 2 Term Kep. 644 it was held that an 
arbiirator may award costs without any express 
authority for that puroose. [Cockborn, C. J. re- 
ferred to Hey. y. Tl ho Justices of the West Ridi/taof 
Yorkshiret 12 L. T. Kep. N. B. 880, 580 : 
6 B. & S. 531.] When the court delegates the 
** matter in dispute,” it delegates all its pow^r. 
{Mellor, J.->That is just my difflcnlty. Do not 
the terms of the order mean that the sessions keep 


to themselves the final judgment as to the costs 
of the appeal ? Blackburn, J. — Suppose a cause 
referred simpliciter without anything said about 
costs ; do not the costs follow the verdict, whether 
the arbitrator says anything about them or not? 
Under the 18th section of Baines* Act, the sessions 
might well have said the costs should be determined 
by the arbitrator, but they abstain from saying that 
in their order of reference; {Leggo v. Young^ 16 
C. B. 626.) Mellor, J., cited Reg. v. The Justices 
of Staffordshire^ 7 E. & B. 935.] There is a distinc- 
tion between the state of things at the time of 
the appeal to quarter sessions and afterwards. At 
the time the quarter sessions came to make the 
order, costs had been incurred to a considerable 
amount, and there was a substantial question of law. 
In addition to that, further costs have to bo incurred, 
and thereupon the quarter sessions direct ” that the 
matter in dispute between the appellants and re- 
spondents herein slyiU be referred.” Does the 
analogy to a case referred at Nisi Prius hold or 
not? The grounds of appeal to quarter sessions are 
like pleadings. (Cockburn, C. J. — Is not the 
difference this, that in the case of a cause referred, 
if one party obtains a verdict, he is victor, and gets 
costs; but does not the Act here make this 
distinction, that it does not make costs depend on 
success, but leaves them in the discretion of the court ? 
Blackburn, J., referred to Bell v. Postelthwaite, 
5 E. & B. 695, deciding that “ an arbitrator ap- 
pointed under the Common Law Procedure Act 
1854, 8. 8, has no power over the costs either of the 
cause, reference, or award, unless the rule or order 
appointing the arbitrator gives it to him ; and where 
the rule is silent, the successful party under such a 
reference can have no costs. But in a case where it 
appeared that the parties had drawn up the rule in 
a general form under the mistaken belief that, 
nothing being said, the costs would abide the event, 
the court, after the award had been published, 
amended the rule of referen(;e, so as to make it 
express the intention of the court.” Is not that a 
strong case against you ?] It certainly is, but in 
that case the other decisions were not referred to. 
[Mellor, J. — As Lord Campbell suggests, the next 
Court of Quarter Sessions may be differently con- 
stituted. Cockburn, C. J. — And yet have to 
decide the question of costs on the merits, whereas 
the justices at the next quarter sessions, being 
different, are not in the same position as those at 
the former court to determine the costs.] 

Field, Q. C. and Carter, for the appellant, were 
not called upon to support the rule. 

Cockburn, C. J. — ^The rule must, I think, be 
made absolute on the ground that all that is referred 
by the justices at quarter sessions to the arbitrator, 
is a power of deciding the matter in dispute between 
the parties to the appeal. Now if the decision of 
the matter in dispute had necessarily come again 
before the quarter sessions to which the apical was, 
I should have been disposed to think that, in refer- 
ring the matter in dispute to the arbitrator, they 
referred inferentially the power to award costs ; but 
it appears that the right to costs was not the neces- 
sary consequence of success in the appeal, for by 
the Act of Parliament the power to grant costs by 
the court of quarter sessions is discretionary, 
Therefore it does not f<^w that because the matter 
in dispute is decided one way or another the costs 
are to abide tiie event; and I take it that, where tile 
power to award costs is 4is(wetionary, in order to 
give an arbitrator to whom the matter in dispute is 
referred authdrity to give costs there must be a 
power to exercise a discretionaiy authority. Here 
the order of quarter sessidns is silent as td cidkts. 
The cates df Bell v. Posidthuxtite, as well as Reg* 
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y* Justices of West Riding of Yorkshire^ contain a 
point which is much like the present one, although 
not ex^tly the same. I ground nay dec i si on on 
this^ viz., that it is discretionary in the quarter 
sessions to give costs or not to give them, notwith> 
standing they decided the appeal either way, and 
that power was not in the terms of the order for 
reference given to the arbitrator. 

Blaokbubb, J. — I am of the same opinion. The 
quarter sessions, when sitting on appeal in an 
ordinary matter, can give costs at their discretion, 
and they have to decide whether costs are to be 
allowed or not. Then by Baines’ Act (12 & 13 
Viet. c. 45) s. 13, it is enacted that it shall be 
lawful for any court of general or quarter sessions 
of the peace before which any appeal . . . shall 
be brought to order with the consent of the par- 
ties . . . that the matter or matters of such 
appeal be referred to arbitrat^pn to such person or 
persons, and in such manner and on such terms, as 
the said court shall think reasonable and proper.” 
Under that section I have no doubt in my mind, 
and there is none, that the quarter sessions might 
make an order awarding in terms either that the 
costs of the appeal should abide the award, or 
that the costs of the appeal should be in the dis- 
cretion of the arbitrator; either the one or the 
other they might do. Then comes the question, 
have they referred it in these terms : “ it is further 
ordered by and with the consent of counsel on both 
sides that the matter in dispute between the appel- 
lants and respondents herein shall be referred 
to John Gray, Esq., ... to inquire into and 
arbitrate thereon, the said several parties agreeing 
and consenting to abide the report of such his arbi- 
tration ? ” On that, can it be said the quarter ses- 
sions referred it to the arbitrator to give these costs, 
where it was in the power of the quarter sessions 
to say “he should decide it.” They have used 
these words, out of which 1 cannot gather, even in 
a case where the costs would follow the event, an 
authority to the arbitrator to award them. Very 
similar words arc made use of in Dell v. Postelthwaite 
(jsup.\ There the arbitrator was appointed under 
the Common Law Procedure Act 1854, s. 3, in which 
the word “costs” is expressly named,' whereas in 
Baines’ Act the words are merely general. In the 
above mentioned case a rule had been drawn up by 
mistake and was entirely silent as to costs, the par- 
ties supposing the costs would abide the event, and 
this court amended the rule by adding that the 
costs should abide the event. I think this is a 
stronger case, and we cannot say that the quarter 
sessions gave power to the arbitrator to give costs. 
That being so, he has added something to his award 
which be ought not to have done. 1 think, there- 
fore^ the award should be sent back to him. 

MBI.I.OB, J.— I entirely agree in the conclusion at 
which the court has arrived. It is clear it must 
be conceded that the quarter sessions have power to 
refer the question of costs. In many sessions it is 
even the rule not to give costs and let parties go 
without. There are matters in which references 
are without costs, and I am by no means sure that 
in this case it was not the intention of the parUes 
that the reference should be without costs. If a 
power over them was to be given to the arbitrator. 

It should have been so stated. The parties may 
consent to his determining the question of costs, or 
may not consent, and It appears to me that, so far as 
can be ascertained from the ord«r of refermice^ they 
have not done so. » * 

Ruif'etbsolutei 

Attorney for app^ants, W, Beggerty, < 

Attorn^ for respondents, J, Alley Jones* 


Nov. 16, 1869; .Tan. 18 and Feb. 21, 1870. 

Tcbnob V . Cambbob. 

Landlord and tenant — Demise of land^ with option of 
taking more — Distress— •FixtureS’-^Railwag siegers 
and rails. 

Where there is a demise of land, with an option given to 
the lessee to taJat additional land from the lessor upon 
certain conditions ; on the exercise by the lessee of that 
option the additional land is to he considered as taken 
under the original demise, and not as constituting the 
subject-matter of a new demise. 

A lease of lands empowered the lessee to construct upon ct 
certain portion of the lands, which was specified in the 
lease, such railways and other works as should be 
proper for the working of certain mines on the lands, 
and also to build upon any other part not exceeding 
fifty acres, which should be approved in writing iy 
the lessor, such buildings, ^c., as might be required for 
the working of the mines then or thereafter to he 
opened. A railway having afterwards been constructed 
on a part of the lands, other than the portion originally 
specified in the lease, which was approved of by the 
lessor, but not in writing : 

Held, that the subsequent assent of the lessor to the 
construction of buildings, ^c., on this portion of the 
land^ did not amount to a new demise, so as to make 
a joint distress on both portions of the land Hl^al; 
and that the stipulation as to the lessor's assent being 
in writing, being one intended for his benedt, might be 
waived by him, and was waived by his verbal assent to 
the construction of the railway on the new portion of 
land. 

Rails and sleepers forming a railway used for the purpose 
of working a colliery, which are laid upon a level sur» 
face, the rails being nailed to the sleepers, and the 
sleepers kept dry and in position by qu intities of hard 
and dry material, called ballast, phwed under and about 
them, which prevents the sleepers being removed with’* 
out its previous displacement, and without holes being 
formed by its falling in, are not distrainable for rent^ 
even though they are in practice shifted about from 
time to time to meet the requirements of the coUieiy. 

1. This was an action brought to recover 
damages for the breaking and entering a mine of 
the plaintiff situate under certain land called Tyr-.y* 
Crenin, and the seizing, severing, and carrying 
away the plant, machinery, and other fixtures, tooled 
goods, and chattels of the plaintiff therein ana 
thereon, and the selling and disposing of the same 
by the defendant to his own use, whereby the 
plaintiff lost the same and the security of the said 
plant, machinery, fixtures, tools, and chattels, 
which he had under a bill of sale from John 
William Jeffery O’Uonoghue for securing 2000/.| 
and interest then owing to him the plaintiff, and 
for breaking and entering a close called Clement’s 
Field, and the seizing and carrying away goods and 
chattels of plaintiff therein, ana for seizing, taking, 
carrying away, and disposing of (among othOT things3 
several fixtures, buildings, rails, sleepers, railways, 
tramways, waggons, weighing machines, imple* 
meats of maniuacture, tools, mac linery, timbei^ 
and materials, aqi for converting to d ifendant’s own 
use goods and chattels of the like description aa 
those last mentioned, and wrongfully depriving 
plaintiff thereof. To this declaration the defendant 
pieaded not guilty (by stat 1 1 Oeo. 2, c. 19, sect, 
21), on which plea issue was joined. 

2. At the last spring assizes for the county of 
Glamorgan a verdict was found by c msent for the 
pjUiutiff for tha amount claimed, subject to a oase 
to, be. stated for the opinion of this jcourt ; and. the 
arbitrator was l^ the order of reference empowered 
to. .find what images, if any, the plaintiff waa 
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entitled to, and to assess damages upon each 
8 parate head if he should consider them divisible. 
The following case was stated by him. 

3. Nathaniel Cameron, father of the defendant, by 
indenture dated 15th Sept. 1859, demised to Thomas 
and John Burge, their executors, administrators, 
and assigns, for the term of eighty-five years, all the 
veins, mines, and seams of coal and other idlnerals 
upon or under the lands within the hamlet of Tyr-y- 
Crenin, containing 1800 acres(which lands were map- 
ped on the back of a skin of the indenture) with the 
usual powers to work the mines, and take and carry 
away the coal and minerals, and to put up machinery 
necessary or convenient for working the mines, and 
to appropriate such part of the said lands as were 
coloured pink on the map, either under ground or 
on the surface, which might reasonably bo required 
for depositing and keeping the coal and the minerals, 
and the oarth dug up in raising them, and to setup, 
take down, remove, and rebuild, on such parts of 
the land as might reasonably and conveniently be 
appointed for such purpose, any house, sheds, 
engines, or other works, machinery, material, or 
buildings, and to do all other things necessary for 
the more effectually making and getting the coal 
and minerals, and all shafts, pits, houses, and build- 
ings in, under, or uj)on the said lands coloured pink, 
and to use or construct upon any part of the lands 
coloured pink, all such railways and other roads and 
cottages for workmen, engines, or other buildings 
necessary or proper for any purposes connected 
with the said mines and the sale and delivery of the 
materials, and to build upon any part to be approved 
of in writing by Nathaniel Cameron or his assigns 
of the said lands not exceeding in the whole 50 
acres, such dwelling -houses, smelting or other 
houses, cottages, hovels, lodges, hedges, sheds, and 
Other buildings, as should be necessary and proper 
as well for effectually or conveniently working the 
mines then opened as others which should there- 
after be opened, or otherwise in and about the 
exercise of the powers aforesaid, but not for any 
other purpose ; and with such other usual necessary 
and proper powers, not requiring in the whole more 
than 50 acres of surface land, which might be neces- 
sary or convenient for any of the purposes aforesaid ; 
doing as little damage as possible to the said 
Nathaniel Cameron and his assigns, and fencing, 
and inclosing all parts of the lands taken and 
occupied for any of the said purposes; reserving 
also to the lessor and his assigns power to make or 
carry on any tramrroad or other road, canal, trench, 
or channel, made or to be made by the lessees or the 
survivor, their or his assigns, yielding and paying 
certain royalties per ton of coids or other minerals ; 
and also paying at the rate of 30s. per stathte acre 
fdr all such parts of the said lands, which should 

the said lessees and their assigns be taken, used, 
and occupied in the exercise of any of the powers 
and privileges aforesaid. The lessees also thereby 
covenanted at the end or sooner determination of 
the term^o yield up to the lessor or his assigns all 
tlio j&ttildings and other premises thereby demised, 
and all removable machinery, works, articles, and 
things which the- lessor or bis assigns might elect 
te parohase at a^ price to be determined as therein 
mentiened. * 

4. ^ April Nathaniel Cameron died, and 
the revereioa- of and in the premises demised there- 
upon became vested in Nathaniel Pryce Cameron,, 
tro defendants 

5. By divers mesnO' assignments, and nltimately 
by an indenture dated dOtfa Dec. 1861, the premises, 
powers, and privileges’ granted by the said lease 
became vested in the Coalbrook and Broad Oak 
Company (Limited), for the residue of the said term 
of eightyofive years, subject to the payment of the 
rents and royalties, and the performance of the 
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covenants, conditions, and agreements reserved and 
and contained in the said indenture of lease. 

G. By an indenture of the 9th May 1865, 
made between the said Nathaniel Pryoe ( lamwon of 
the one part, and the Coalbrook and Broad Oak Com- 
pany (Limited) of the other part, certain altera- 
tions in the mode of paying the royalties reserved 
by the said lease were adopted, and power was 
granted by the company to the said Nathaniel 
Pryce Cameron so often as the rents and: royalties 
should be in arrear for thirty days to entmr upon the 
premises demised by the said indenture of leaser 
and to distrain for the rents and royalties and costs 
incurred by the non-payment thereof, and dispose 
of the distresses in due course of law, as landlords 
may do in respect of distresses for rent reserved on 
leases. 

7. By an indenture dated the 25th April. 
1866, the Coalbrook and Broad Oak Company, in 
consideration of the sutn of 1200/. paid to them by 
John William Je^ery O’Donoghue, assigned to 
O’Donoghue, his executors, administrators, and 
assigns, the plant, shares, tools, implements, and 
things comprised in the schedule to that inden- 
ture, and demised to O'Donoghue, his executors, 
administrators, and assigns for the term of four- 
teen years, from the 25th March 18G6, all the 
mines, veins, and seams of coal, culm, and other 
minerals and ores, in, upon, or under the lands 
and hereditaments within the hamlet of Tyr- 
y-Crenin, lying to the oast of the Big Coalbrook 
Fault (shown by a blue dotted line on the plan 
endorsed on the last skin of the said indenture), 
which lands were known as the Coalbrook Slant, 
with power for the lessee, his executors, adminis- 
trators, and assigns, to work the mines, and to 
take and carry away all the coal, culm, and other 
minerals to be found in, upon, or under the said 
land, and to dig, sink, drive, and use pits, shafts, 
levels, gutters, and sumps, and make such gates^ 
headings, stables, soughs, levels, and drains, and to 
erect so many lire engines, machine, and other 
works as might be necessary or convenient for 
making, raising, and working the mines, or any 
new mines which might be opened, and for drawing 
off and discharging the water, and to appropriate 
such part of tho laud coloured pink on the map 
endorsed on the lease of 1859, as hereinbefora 
mentioned, either under ground or on the surface, 
which might reasonably be required for depositing, 
the coal, culm, and minerals, and keeping the earth 
dug up, and to erect, take down, and rebuild, on 
such parts of the land as reasonably and conveniently 
might be iqq>ointed for such purposes, any houses, 
sh^s, engines, machinery, or buildings, and to do 
all things necessary for more effectually working the 
coal and minerals, and to use all shafts pits, houses, 
and buildings, under or upon any part of: the 
said land coloured pink, and also to use or construct 
upon any part of the said land coloured pink, all 
such, railways, roads, cottages for workmen,, 
engines, and other buildings, as should be necessary 
for any purposes connected with the enjoyment, of 
the mines, and the sale and delivery of the minerals,, 
and liberty of ingress, egress, and regress into and. 
from the appropriated parts of the land, with horses,, 
waggons, or otherwise as should be necessary,, for 
carrying away and selling the coal and. minerals 
by such roads and railways, and to erect on. 
any part^ to be approved in writing by the com- 
pany or their assigns* of the said lands not. 
exceeding, in the whole fi ve acres, all such-dwellingr 
houses, and. other houses, stables,, buildings, and 
engines as should be necessary and ^oper for making 
the mines^ or otherwise in the exercise of the power 
thereby ^iven, and such other usual necessary and 
proper p^vileges, not- requiring mora thonrfive abces 
of surface laud, which, stmuid be: necessatv or con- 
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venient for any of tke purposes therein mentioned, 
yielding and paying certain royalties per ton of 
coal and other minerals to be raised, and also the 
rent or sum of 30^. per acre for all parts of the sur- 
face of the lands in upon or under which the 
minerals expressed to be thereby demised were 
situate, as might be taken by the lessee, his execu- 
tors, administrators, or assigns, in the exercise of 
any of the powers therein contained; and it was 
thereby declared that, whenever the rent and royal- 
ties thereby reserved should be in arrear, the said 
company or their assigns might enter and distrain 
and sell, in the same manner as landlords may for 
•rent in arrear the coal, culm, minerals, engines, 
machinery, railway plant, cattle, implements, uten- 
sils, gear, and chattels belonging to the lessee, his 
executbrs, administrators, or assigns upon any part 
of the premises thereinbefore expressed to be 
thereby demised . And the lessee thereby covenanted 
(among ether things) that he would erect and keep 
in repair a proper weighing,inaehine, and that he 
would within six months from the 25th March 
1860 lay down and finish fit for traffic, and after- 
wards keep in repair, a railway upon the surface of 
the land comprised in the said indenture, in manner 
and between the points therein mentioned, and 
would allow the said company to use the said rail- 
way in a manner therein expressed, and would at 
the expiration or sooner determination of the said 
term deliver up to the said company or their assigns 
in good repair all buildings, pits, shafts, and other 
premises thereby demised, together with all re- 
movable machinery, articles, and things which the 
company or their assigns might elect to purchase. 
The said company thereby covenanted that they or 
their assigns would permit the lessee, his executors, 
administrators, or assigns, within six months after 
the expiration of the said terra of fourteen years, to 
take up and carry away all the rails, sleepers, iron, 
wood, and materials which should be laid and fixed 
by him or them in the lands comprised in the said 
indenture, unless tho company should purchase the 
same, which they were thereby empowered to do. 

8. The lands, mine, and premises comprised in 
the last stated indenture of lease were part of the 
lands, mine, and premises demised to the Burges by 
the lease first hereinbefore stated. * 

9. By an indenture dated 15th May 1866 the 
said John William Jeffery O’Donoghue, in consi- 
deration of the sum of 2000Z. paid to him by 
the said Richard Tumor the plaintiff, demised 
unto the said Richard Tumor the veins, mines, 
and seams of coal, and all other the pre- 
mises comprised in and demised by the said 
indenture of the 25th April 1866 for the resi- 
due of the term of fourteen years thereby granted, 
except the last three days thereof, subject to a 
proviso for redemption on repayment of the sum of 
2000/. ; and he also assigned to Tumor (among other 
things) the plant, chattels, and things comprised in 
the schedule thereto, and all fixtures, buildings, 
railways, weighing machines, engines, steam 
engines, gins, works, implements of manufacture, 
tools, machinery, timber, goods, and chattels which 
then were and should at any time during the said 
continuance of the said security thereby created be 
erected, constructed, or brought upon the premises 
thereinbefore expressed to be thereby demised, in- 
cluding the plant and material of which the said 
railway did or should consist, which the said 
William John Jeffery O’Donoghue had by the 
covenant thereinbefore mentioned, agreed to con- 
.atriict upon the premises by the said indenture now 
in recital demised, together with all necessary 

S owers, by distress or otherwise, for recovering pay- 
lent of the same rent by the said Bicnafd Tumor, 
but subject 'to the provisos and covenants coa-«| 
taihedin the said ii^enture of lease of the 25th 
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April 1866, and to the proviso for redemption 
hereinbefore mentioned. And it was thereby pro- 
vided and agreed that if the said sum of 2000/. 
should not be paid conformably to the proviso for 
redemption therein contained, and the said Richard 
Tumor should give to the said John William 
Jeffery O’Donoghue notice in writing under the 
hand of the said Richard Tumor, demanding pay- 
nient at the expiration of six calendar months aRer 
giving such notice as aforesaid; and if tho said 
principal money and interest should not be paid 
at the expiration of six months, or if the said 
sum of 2000/. should not be paid conformably to the 
aforesaid proviso or covenant for payment of the 
same, and one quarter of a year’s interest for the 
same, or so much thereof as should remain due, 
should at any time afterwards be in arrear for more 
than three calendar months, it should be lawful for 
the said Richard Tumor absolutely to sell and dis- 
pose of tho said premises, thereby demised and 
assigned respectively, or such of them Or such part 
or parts thereof as he should think necessary, in 
manner therein expressed. 

10. The last recited indenture was duly registered 
under the Bills of Sales Acts. At the date thereof 
all the things hereinafter mentioned as having been 
distrained were on the demised premises, except 
the rails of the new railway hereinafter mentioned. 

11. The several indentures partly hereinbefore 
stated, are to form part of this case. . 

12. Default having been made by Q’Donoghue in 
payment of the said sum of 2000/., tho plaintiff 
gave him notice that unless he should be paid that 
sum with interest and costs at the expiration of 
six months, he should exercise tho power of sale and 
all other powers reserved to him by the said inden- 
ture of mortgage. 

13. On the 16th Oct. 1867, the plaintiff accordingly 
sent Joseph Smith Fairly to take possession on his 
account, and Fairly took possession of all the plant, 
goods, and chattels, in and about the mine, moving a 
greater part of the movable things partly to the 
house of one Isaac John, and partly to a field, which 
he took for tho purpose of depositing them, called 
Clement’s Field. 

14. The plaintiff placed men in possession to 
watch these things as well as those at the mine, and 
gave notice both to the said company and to the 
defendant that he had seized the plant, machinery, 
and removable fixtures in and upon the household 
premises demised to O’Donoghue by the said lease 
of 26th April 1866. 

• 15. Up to the time of this removal the colliery 
was in good working order and was in full work, 
but the working was thereupon stopped. 

16. The plaintiff at the time of bis seizure also 
took possession of the engine and railway, and raised 
and sent away by their means the coal already 
worked, but no additional coal was worked after 
that time. 

17. In the ordinary course of working, the water 
in the pit is raised by the engine and carried off so 
as to leave the coal capable of being worked. On 
a stoppage of the working the water increases 
rapidly in the pit. A few days after the seizure 
the plaintiff resumed the working so far as relates 
to raising and conveying off the water, and con- 
tinued to keep the pit clear of water until the 6th 
Nov. then allowing. Daring that time the 
regular working could have been resumed on a few 
hours* notice. 

18. On the said 6th Nov. the defendant distrained 
for the half year’s rent, which had become due to 
him from the said company on the 29th Sept, pre- 
ceding, amounting to. 6004, and took possession of 
and subsequently sold under such distress the goods, 
o^ttels, and things following (being the whole of 

' e goods, chattels, and things therein and about 
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the mine and grounds adjoining occupied therewith), 
that is to say: A. Water trams within the mine. B. 
Smith’s tools, carpenter’s tools, wire rope, iron, 
timber, train grease, utensils, and stores within the 
yard or enclosure hereinafter mentioned. C. A rail- 
way within the mine. D. A railway within the 
yard E. A weighing machine in a building within 
the yard, and also a winch frame and certain tipping 
stages and coal screens within the yard. F. A rail- 
way extending from the end of the yard through 
its length, and thence along a common, part of the 
waste of a manor of the defendant, to a junction 
with the Llanelly Railway, at a place called the 
Rh.vdymardy or Gorseinon Junction. 

19. The several railways, and the weighing 
machines, winch frame, tipping stages, and coal 
screens were sold by the defendant, on the terms 
that they should be taken up and removed by the 
purchasers, which M’as shortly afterwards done, 
except as to part of the underground railway which 
was inaccessible by reason of the accumulation of 
water within the mine ; and such part is still in the 
mine. 

20. The defendant also entered the close called 
Clement’s Field, claimed possession of the things 
deposited there, and included them within his notice 
of distress, but did not remove or interfere except 
as aforesaid with any of such things. 

21. The action was brought for taking and selling 
the things beforemeutioned as sold, and the entry 
into Clement’s Field. 

22. The plaintiff contends that the distress was 
wholly illegal, and that he, the plaintiff, was entitled 
under the bill of sale to the things sold, and to sue 
for the taking and selling them ; first, because all the 
things sold were tools of trade, and therefore privi- 
leged from distress ; secondly, as to ‘things above 
referred to as C, D, E, and F, that they were fix- 
tures annexed to the soil, and not liable to distress ; 
thirdly, as to all the things sold except A und C, 
that they were oit land not part of the demised 
premises. 

23. The defendant centends, first, that the bill of 
sale does not contain sufficient power to seize and 
take possession of after acquired property, and, 
therefore, was inoperative as to the new railway, 
which was not on the premises when it was given ; 
but that, if it does, no sufficient possession to vest 
the property, in the plaintiff was in fact taken. 
Secondly, that the things taken were not tools of 
trade, but if they were so that they were not privi- 
leged, unless there was enough property without 
them to satisfy the distress, which was not the case. 
Thirdly, that all the articles distrained were, under 
the circumstances of the case, distrainable chattels. 
Fourthly, that except the goods in Clement’s Field, 
which were abandoned shortly after being nomi- 
nally taken possession of, and except as to a small 
portion of the railway mapped hereinafter men- 
tioned, the things taken were all on the demised 
premises, “ the yard ” having been originally taken 
for the purposes of the colliery, and that all the 
ground occupied by the railways (except as above 
mentioned) having been taken under the powers 
contained in the original lease of 1869, and so 
having become parcel of the demised land, though 
no consent of the lessor in writing was proved, yet 
such consent must, if necessary, be presumed ; or 
else that as such approval was a condition intro- 
duced for his benefit, it was one which might be 
waived by him, and that the land having been taken 
possession of with his permission, a tenancy was 
created entitling him to distrain. 

24. The water trams within the mines were of 
the value of 

25. The movables within the yard were, to the 
ralue of 551 5s., things necessaiy for the carrying 
on the business of a coal mine^ but were not in*| 
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I actual use when distrained. These things were 
partly in iv shed, stable, and other buildings within 
the inclosure, and partly on the ground Mithin the 
same; the remainder of such moveables taken were 
coal, old iron, and manure. 

26. The inclosure or “yard” had been fenced in 
by the first lessees of the colliery, from the sur- 
rounding common, which was part of the waste of 
a manor of the lessor, and had been continuously 
used for the purposes of the colliery from that 
time, but no approval in writing by the lessor of 
such inclosure was proved, nor the payment of any 
additional rent for such inclosures beyond that paid 
for the mine. The original lessees of the colliery 
had built on another part of the same waste several 
houses for labourers, and they and the successive 
lessees of the colliery received rents frpm the 
tenants of these houses for the occupation thereof, 
but no express devise or written assent by defendant 
or his predecessors in title to said occupation of the 
land was proved. 

27. The railway throughout the mine was in width 
3ft. 4in., made of small rails fixed by iron nails to 
transverse sleepers, which were slabs of oak or pine 
laid at intervals of about a yard apart ; these slabs 
resting on the ground, and the whole structure 
being kept in position by its own weight, so as not 
to shift when trucks passed over it. The part of 
this railway sold and removed was of the value as 
removed of 230 /. ; to replace it with similar materials 
to those removed would cost 260/. 

28. The railway in the yard was of similar con- 
struction and materials. As removed it was of the 
value of 46/. To reinstate it would cost 60/. The 
rails of this portion had in fact been from time to 
time shifted about to different parts of the yard 
according to the requirements of the colliery. 

29. The weighing machine was inclosed within 
a stone-built building in the yard, and was fixed on 
cast iron brackets built into the opposite walls, and 
could not be taken out without removing parts of 
the walls of the building, which, in fact, was done 
on its removal. The coal screens and tipping stages 
were fixed by O’Donoghue in the yard, for the pur- 
pose of tipping the coal into the trucks of the rail- 
way made by him, as hereinafter mentioned, the 
screens and stages being fastened to timbers let into 
the walls of k siding made by him for the same 
purpose; and the upright timbers of the structure 
were let into the ground, and were removed with 
the screens and stages. The winch frame was also 
fixed into the ground within the yard. The weighing 
machine detached was of the value of 6/. 10s. To 
replace it would cost 14/. The coal screens, tipping 
stages, and timbers detached were worth 31. To 
reinstate them wotUd cost 7/. The winch frame 
detached was worth 1/. To replace it would 
cost 2/. 

The railway, called the new railway, was that 
made by O’Donoghue pursuant to his agreement 
contained in the lease hereinbefore recited. It began 
at the end of the yard hereinbefore mentioned, and 
ran in a deep cutting through the yard for about 
80 yards, and thence over the waste or common 
hereinbefore mentioned for about 900 yards, to a 
point where it entered (as to one of the lines of rail 
thereof) on land of one William Bees, from which 
point it ran in the same manner for a space of 40 
yards (as to one rail) on the land of the said 
William Rees, the other line of rail continuing on 
the said waste, and the said space of 40 yards ter- 
minated on the ground of the Llanelly Railway, 
adjoining the Gorseinon Station aforesaid. 

A rent was paid by O’Donoghue to William Bees 
for the strip oi his land which the new railway ran 
over in manner aforesaid. 

The last mentioned railway was made on the 
waste with the verbal assent of the defendant ; but 
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it was not proved that he gave any >^ritten asaent 
thereto. 

The whole quantity of land taken for the railway 
was less ^han five acres in extent. 

'30. The new railway was 4ft. Sin. wide, and of 
heavier material than those of the other railways 
hereinbefore mentioned, but in other respects 
similarly constructed. The sleepers rested on ballast, 
which was necessarily disturbed by removing them, 
but the original underlying soil was not thereby 
interfered with. 

31. Ail the said above mentioned railways were 
convenient and necessary for the carrying away the 
coal# and minerals from the mine. 

32. Railways of all the above classes are in prac- 

tice slewed and shifted about from time to time to 
.meet the convenience of working collieries, but the 
mode of their construction does not differ from that 
of the main trunk lines, which are capable of being 
shifted in like manner, that is by “ breaking a joint 
— i.e., cutting through one rail and sleepers with 
that object. • 

33. The railway in the yard was worked by 
weight of trucks, being on an incline,* the new 
railway by horse power. 

34. The value of the whole of the new railway, 
with the sleepers and materials as detached, is to 
be taken as 320/., but as replaced it would cost 
385/., materials of equal value with those taken 
being supplied in all replacements hereinbefore 
referred to. 

If the value of the sleepers on the said land on 
15th May is to be found separately it is to be taken 
at 32/. as detached and Biil. as reinstated. 

35. The part of the railway on Rees’s ground is 
to be taken as of the value of 13/. detached or 17/. 
replaced. 

36. The cessation of working has caused an ac- 
cumulatiqp of water in the mine which it would 
cost 500/. to remove and repair the effects^ of, but 
which damage 1 do not conceive to be in issue in 
this action. 

37. As to the entry into Clement’s S'ield, and 
alleged taking therein, 1 find that the plaintiff is en- 
titled to Is. damages in respect thereof, and no more. 

88. The questions for the opinion of the court 
are (1), whether the plaintiff is entitled to sue 
the defendant for the other trespasses above men- 
tioned, or any and which of them ; and (2) whether 
the said several things distrained by the defendant, 
or any and which of them, were legally distrain- 
able. If the court shall be of opinion that the 
plaintiff is so entitled to sue, then the verdict in 
his favour is to stand for the value of ^ such things so 
distrained by the defendant as aforesaid, as the court 
shall be of opinion were wrongfully taken under the 
circumstances aforesaid, in addition to the said sum 
of Is., or is to be otherwise varied as to the court 
shall seem fiK 

Giffardy Q.C. (with him J. W, Mellor), for the 
plaintiff. — There has been no demise of the land 
referred to in the case as coloured pink, and the 
relation of landlord and tenant did not exist. There 
is nothing from which such a relation can Ito inferr^, 
and the distress was therefore bad. Again, the dis 
tress was bad as being a joint distress for two sejj^a- 
rate demises. [Lush, J. — Is it not one demise 
where the agreement is that the tenant may enlarge 
the extent of the demised premises but on payment 
of an increased rent ?] In Rogers v. Birhnire Cas. 
Temp. Lord Hardwicke, p. 245, a joint distress for 
two distinct messuages at two distinct rents was 
held bad under similar circumstances. Lord Hard- 
wicke said, Defendant justifies for a joint distress 
for two separate rents ; for though he made but one 
lease to the jdaintiff, yet in. ^t lease, there are two 
different terms and two different reservatitms, one 
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upon the stable and the other upon the messuag^; 
the term in the messuage and the rent thereof are 
to commence immediately ; whereas the term in the 
stable was not to commence till Lock’s surrender, 
and a different rent is reserved ; so that although 
this be all by one deed, yet they are two as distinct 
demises as if they had been by two deeds, and like- 
wise for two distinct terms ; the consequence where- 
of is that there must be distinct reversions, and if 
so then they are distinct rents, and then the ques- 
tion is whether in trespass a joint distress out of 
several premises without distinguishing how much 
in one and how much in the other can be justified ; ” 
and the court held that the distress could not be 
justified ; a decision which appears to govern the 
present case. [Cockbubx, C. J. — In that case there- 
were two distinct terms. In the present case there 
is only one demise, the time for exercising the option 
of taking additional land only being deferred ; but 
the power and the right to take it, the instrument 
under which it is to taken, is one and the same.} 
That the instrument is one makes no difference- 
according to Lord Hardwicke, who says, “ Though 
this be all by one deed, yet they are two as distinct 
demises as if they had been by two deeds.” 
[Hanneb, j., referred to Daniel v. Grade G Q.B. 
1 45, where the proprietor of a house and of a marl 
pit and brick mine demised the house by unwritten 
agreement to a tenant from a day named ; and it 
was at the same time agreed between them that tho- 
tenant should take the marl pit and brick mine, 
and should pay quarterly a certain sum per solid 
3 'ard for all the marl that he got, and per thousand 
for all the bricks that he made ; and the tenant 
having taken the marl and made bricks and paid 
the stipulated amount for a certain time, fell into 
arrear ; the court held that the agreement for the- 
marl pit and brick mine was a demise of^ the land 
from year to year at a rent capable of being ascer- 
tained with certainty, and for which, therefore, 
the lessor might distrain.] The rent here has a 
different beginning in each case, and the case, it is 
submitted, falls within |he decision in Rogers v. 
Birkmire, where there was an absolute demise- 
The proviso for re-entry contained in the lease of 
1859 was confined to the land then demised, and 
cannot affect that afterwards taken. In the next 
place, the things distrained by the defendant are 
not subject to distress: they are trade fixtures 
attached to the soil which the landlord cannot 
remove. AVhether machines fixed to the freehold 
become parcel of it is, according to the judgment of 
the Court of Exchequer in Hettawell v. Eastwood^ 
6 Exch. 312, “ a question of fact depending on the 
circumstances of each case, and principally on two- 
considerations : (1) the mode of annexation to the 
soil or fabric of the house, and the extent to which 
it is united to them, and whether it can easily be 
removed, integre, salve et cotnmodey or not without 
injury to itself or the fabric of the building ; (2) 
oh the object and purpose of the annexation, 
whether it was for the permanent and substantial 
improvement of the dwelling, in the language of 
the civil law, perpetui usm causAy or in that of the 
Year Book, pour un profit del inheritanesy or merely 
for a temporary purpose, or the more complete en- 
joyment and use of it os a chattel*** On this prin- 
ciple the railways, trams, and other things dis- 
trained in the present case must be held part of the 
freehold, and therefore not liable to distress. If 
these are part of the freehold, and would go to the 
heir, then the machinery which is used by them 
would follow the same rule. In Jf'isher v. Dtrony 12: 
CL & Bin. 312, it was held that where the aiw- 
lute owner of land, for the purpose of better usin^ 
that land, erected upon and affixed to tim freehold 
certain marffiipery, in the absence of any disposition 
by him of this machinery, it would gO to bis heir; 
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as part of the real estate ; and that if the corpus of 
aucli machinery belonged to the heir, all that 
belonged to that machinery, though more or less 
capable of being detached from it, and more or less 
capable of being used in such detached state, must 
also be considered as belonging to the heir. The deci- 
eibn of Comyns C.B., holding a cider mill fixed in 
the ground to bo personal property, can hardly be 
considered an authority at the present day. Lord 
Brougham thus speaks of it in Fisher v. Dixon 
(ubi sup.) : ** It is a remarkable circumstance that 
of that case we have only a very indistinct and 
unsatisfactory report. We have really nothing 
that can bo called a record of that case. It was 
cited in the case before Lord Ilardwicke, and I 
must also say that if the cider mill case is to 
be taken as it is represented to us, as regards 
the substance of the case, and in its result, 
iny mind goes not at all with that decision. 
It* is contrary undeniably to the general principles 
of our law upon the subject ; and if the same ques- 
tion were to arise to-morrow, with the circumstances 
which are represented to have attended that case, 
it would not, in my opinion, lend to the same result.” 
The railway distrained in the present case was 
really a road. [Hannek ,T. — But it is found in 
the case that it was usual to remove it from place 
to place J That is for the convenience of the 
tenant, and the s.ame thing is true of many fixtures 
which are nevertheless held to form part of the free- 
hold. f.VlELLOR J. — Mr Amos (On Fixtures, p. 2) 
says: “ It is necessary, in order to constitute a fixture, 
that the article in question should be let into or 
united to the land or to some substance previously 
connected with the land. It is not enough that it 
has been laid upon the land and brought into con- 
tact with it. The definition requires something 
more than mere juxtaposition ; as that the soil 
shall have been displaced for the purpose of re- 
ceiving the article, or that the chattel should bo 
cemented or otherwise fastened to some fabric pre- 
viously attached to the ground. ”J It is found as a 
fact in the present case tlyit the railway cannot be’ 
removed without disturbing the ballast, which is as 
much part of the soil as the earth itself. In Climie 
V. Wood, L. Kop. 3 Ex. 257 ; 18 L. T. Rep. N. S. 600, 
it was held that trade fixtures which have been 
annexed to the freehold for the more convenient 
using of them, and not to improve the inheritance, 
and which are capable of being removed without 
any appreciable damage to the freehold, pass under 
a mortgage of the freehold to the mortgagee. An 
authority to the same effect was CuUwick v. 
Swindell, L. Itep. 3 Eq. 240, and Boyd v. Skor- 
rock L. Rep. 5 Eq. 72 ; 17 L. T. llep. N. S. 
197, seems inconsistent with Hellawall v. East- 
wood {nbi sup.). As to the weighing machine 
described in paragraph 29 of the special case, it 
must, on the authorities, be regarded as parcel of 
the freehold. It was inclosed within a stone build- 
ing, and fixed on cast iron brackets built into the 
opposite walls, and could not be taken out without 
removing parts of the walls of the building, which 
in fact was done on its removal. Then as to the 
damages. The arbitrator has found that the mine 
has become unworkable, and, owing to the accomu- 
latioo of water, that 600/. would be required to 
remove the water and repair the effects of the 
damage, though he thinks that damage is not in 
issue in the present action. But it is submitted 
that that damage is in issue ; that it is not special 
dama^, and therefore did not require to be alleged 
in the declaration. If a pump is used for emptying 
a mine of water, and it is taken in distress, the 
accumulation of water in the mine is the immediate 
4»)n8equence of the removal of the pomp, and the 
damage is directly'proximate. The present case is 
similar, as the trams, by which alone the water is 


drawn out of the mine, have been taken under the 
distress. 

Grove, Q.C. (with him Hughes) for the defendant. 
— It will not be contended on the part of the defen- 
dant that ho is not liable for the entry into 
Clement’s field and the alleged taking therein, as to 
which the arbitrator has found that the plaintiff is 
entitled to Is. damage. Neither will it bo contended 
that the defendant is not liable for the further 
damage which the arbitrator has asse'ssed at 14/. 
But as to the distrainability of the rails and 
sleepers, it has never been decided that a thing 
which rests on the land merely by its own weight, 
becomes part of the freehold. A fixture is not a 
thing which is merely laid upon the soil. The find- 
ing of the arbitrator, as stated in paragraph 27 of the 
case, amounts to a finding that the railway was 
not a fixture. It is found to have been made of 
small rails fixed by iron nails to transverse sleepers 
which were slabs of oak or pine, laid at intervals of 
about a yard apart, those slabs resting on the ground, 
and the W’hole structure being kept in position by 
its own weight, so as not to shift when trucks pass 
over it. The whole thing might be taken up easily 
and placed on any other portion of the land, and 
paragraph 32 of the case finds that railways of the 
kind are in practice slewed and shifted about from 
time to time to meet the convenience of working 
collieries. Further, in the lease of 25th April 
1866, the railways are treated as removable and 
distrainablo, the proviso for re-entry being that 
whenever the rents and royalties reserved should be 
in arrear, the Coalbrook Company or their assigns 
might enter and distrain and sell in the same 
manner as landlords may for rent in arrear 
the engines, machinery, railways, &c. [IIanneic, 
J. — This is a contract between the lessee and 
a sub-lessee. Can that alter the character of 
the thing as between the lessee and tne origi- 
nal lessor?] The original lease, too, treats the 
railways as removable plant, though it does not 
expressly give a power of distress. [Cocicbukn, C.J. 
— There is nothing in the original lease to extend the 
power of distress beyond the ordinary things. The 
parties may treat certain things as removable for 
particular purposes, but it does not therefore follow 
that they are to be so taken for all purposes.] In 
The Duke of Beuujort v. Bates, 31 L. J. 480, Ch. ; 
5 L. T. Rep. N.S. 646, where a lease of coal mines 
and iron works contained a covenant by the lessee 
to yield up to the lessor at the expiration or other 
sooner determination of the term all ^'ways and 
roads” in or under the demised hereditaments in 
such good order, repair, and condition as that the 
said coal and iron works might be continued and 
carri^ on by the lessor, one of the vice chancellors 
considered that tramways fastened to iron or 
wooden sleepers, which were not let intathe ground, 
but rested thereon, were protected by the covenant, 
and granted an injunction restraining the taking up, 
sale, or removal of such tram plates by a judgment 
creditorof the lessee; but on appeal the Lords Justices 
held that the movable chattels were not included in 
the terms “ works,” or ways,” or “ roads,” and that 
the injunction must be dissolved. ** The evidence,” 
said Knight Bruce L, J., convinces me that the 
sleepers and tramways in question are not fixed to 
the freehold, but are to ail intents and purposes, 
subject to any question that the terras of the lease 
may raise, the goods and chattels in our legal 
phrase, of the tenant, the defendant at law, and 
therefore liable to be seized by the sheriff under 
the execution against him. As for the stone 
sleepers and the la'am plates lying on them, ^ey 
may be placed^ out of tiie case,.for^. as.I understand 
it, the defendant here,, the plidatm at law,, is willing 
to undertake that he will not, and that the sheriff 
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under his execution shall not interfere with any of 
the stone sleex^rs, or with the tram plates lying 
on them. Neither under the word “works,” nor 
under the word “ways,” nor under the word 
“roads,” nor under all three together, are, in 
my opinion, movable chattels of this kind com- 
prised, nor were they, as I consider, the in- 
strument intended to be comprised. It may 
be^ the duty of the tenant at the end of the 
term^ to leave the roadway in good order, and 
condition. That is not the question. Is it his duty 
according to this lease, leaving the road in good 
repair and condition, to leave upon it the sleepers 
and tram plates, movable as they are, without which 
I agree it cannot be conveniently used, or cannot be 
at all used as a tramroad or railway ? That in my 
opinion is not the meaning of the covenant.” 
Turner, L. J., said, “ If they were not affixed to the 
freehold they were trade personal chattels of the 
lessee, belonging to him, brought by him upon the 
demised premises, continuing to belong to him, and 
would be removable by him during the term accord- 
ing to the general law. And if, therefore, they were 
trade personal chattels it would be incumbent upon 
the landlord to prove a custom to prevent the 
tenant from removing them, and certainly there 
is no evidence of any such custom, if such custom 
there could be.” [Lush, J. — Lord Coke lays it 
down generally that things which cannot be restored 
in the same plight and condition cannot be dis- 
trained for rent. See Co. Litt. 47.] Lord Justice 
Turner thought it clear upon tlie evidence in the 
case before him that the trams and sleepers were 
not affixed to the freehold. “The evidence,” ho says,< 
“ upon the subject seems to me to be all one way 
for though we have two witnesses on the part of the 
plaintiff who speak of them as affixed to the free- 
hold, it is perfectly idain when the evidence of 
those witnesses is examined, that what they mean 
by affixed to the freehold is that they are sunk in 
the soil by the pressure of the waggons passing over 
the trams. There is no affixing to the freehold in 
any other sense.” That case goes even further than 
the present, for the sleepers were there laid on 
stones which were fixed in the soil ; in the present 
ctise the sleepers are not even laid upon the soil, but 
upon ballast placed over the soil. Hellawell v. 
Eastwood (ubi sup.') is an authority in favour of 
the defendant, for their mules used for spinning 
cotton, which were fixed by means of screws, some 
into the wooden floors of a cotton mill and some by 
being sunk into the stone flooring and secured by 
molten lead, were held distrainablc for rent. ^ The 
machine in the present case is clearly within the 
decision in that case. [Cockbubh, C. J. — You 
contend further that the railway, though it 
must bo taken to pieces in order to remove 
it, is also distrainable.] It would suffer no 
injury by removal, and that it would be necessary 
to take it to pieces, is no objection. Parke, 
B. says of the machines in HellaweU v. Eastwood : 
“They are not of a perishable nature, and would 
not suffer by a careful removal. If it were neces- 
sary to take some to pieces in order to remove them, 
that circumstance would make no difference; for 
that might occur with chattels with respect to 
which there is no question, as for instance, post 
beds ; they could not be carried to the pound with- 
out being first, taken to pieces, and the distrainee 
would have no reason to complain that they were 
restored to him in the disjointed state at the pound 
where he must attend to receive them. Nor does 
it make any difference that the distrainee would be 
obliged to incur the expense of reflag the ma- 
diiaery. Precisely the same objection .raif^t be 
made to tiib d l st se e s of any article whidfrft required 
expense to back and to restmre 

to its former position. The distrainee at c o m m on 


law must be at the trouble and expense of taking 
back his goods from the pound. This practical 
inconvenience is now obviated by the power of im- 
pounding on the premises.” As to the question of 
damages, the plaintiff himself stopped the working 
of the colliery, see paragraphs 14, 16, and 16 of the 
case. Finally, as to the new railway, whether it is to 
be considered as part of the original demise. [Cock- 
burn, C. J. — Wo all think it is part of the demised 
premises]. 

Giffard^ Q. C., in reply. 

CocKBURN, C. J. — I do not think we are in a posi- 
tion to give our ultimate judgment upon this case ; 
but I think there are one or two things which are clear, 
and as to which we might disembarrass our minds 
and the minds of those who are interested in the deci- 
sion of this case at once without taking further time 
for consideration. And the first question is, whether 
there has been any such demise of that part of the 
railway as to which Mr. Grove, for the defendant, 
maintained the right of distress, upon the ground 
which is not coloured pink upon the plan. Mr. 
Giffard, as I understand, maintains that there has 
been no such demise ; at all events, that there has 
been no such demise under the present lease, which 
is necessary in order to make this distress good. 
Now the reason, he says, that there has been no 
such demise, and that, if the relation of landlord 
and tenant has been created with regard to that 
land it arises from a subsequent demise, is this : 
By the terms of the original lease from Mr. Cameron, 
the father of the present defendant, and the original 
lessor, the lessee was to have the right of laying 
down and constructing a railway upon the land 
coloured pink on the plan annexed to the lease ; but 
the lease contained a further power to the tenant to 
erect buildings and machinery, and other things 
essential to the working of the mine, over an 
extent of fifty acres, to be fixed by the consent of 
the landlord in writing ; and there was a further 
power over a similar extent of fifty acres, which for 
the present purpose I will take to mean the iden- 
tically same fifty acres, to use over that area such 
privileges as should be necessary and convenient 
for the working of the mine. Now, a part of this 
railway — that part as to which this question arises — 
is not upon the land represented by the pink colour 
upon the plan. It appears that as to the part in 
question, the landlord’s consent, as required by the 
terms of that clause in the lease to which I have re- 
ferred, was obtained, but not in writing. It was a 
verbal consent to the appropriation of the land in 
question for the formation of the railway ; and Mr. 
Giffard therefore says that, assuming there was a 
demise of the landlord to the tenant of the land 
upon which this railway has been constructed (that 
part of the railwsy not upon the pink), it was a 
distinct and separate demise. I think it was not. 

It is true that the consent of the landlord was re- 
quired, and was required to be in writing. That pro- 
vision is intended lor the protection of the landlord, 
and I think that if the landlord, instead of insisting 
on his consent being as required by the lease in 
writing, chose to give a verbal consent, and allowed 
the construction of the railway to take place with 
his acquiescence, he has waived the stipulation 
which vraa intended in his favour and for his wo- 
tection, and what has taken place is quite equivalent 
to the consult in writing which was required by 
the leasei. Then comes the question wl^ethmv such 
consent having been given and tiie land subse- 
quently taken, it forms part of that which was com- 
prehended in the original demise. 1 tiiiak Jit was so 
emnprehended, that where you haim si demise of so 
mucli land with an oj^n to the hwsse tu take more 
upon certain conditions, an eptlcn in the maiUt 
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•being given to both lessor and lessee that by com> 
•nion consent other land shall be added to that which 
was the subject matter of the primary and original 
demise, if that option is exercised, the land which 
is to taken must be considered as taken under 
the original demise and not as constituting the 
subject matter of a new demise. 1 think, there^ 
fore, that that ditBculty is got over ; that 
the relation of landlord and tenant did exist 
in regard to this part of the land so taken, and that 
consequently it was subject to distress. But then 
comes the question whether the railway which was 
taken under this distress was properly subject to that 
proceeding on the part of the landlord. Now, the 
first question which presents itself here is one upon 
which 1 do not think we have the materials for 
forming a definitive judgment. It is, on the one 
hand, said that the sleepers and the rails W'hich rest 
upon the sleepers are not at all fixed in the soil, or 
attached to the soil, but that they simply rest upon 
the surface of the ground by the effect of their own 
weight. If that were all that was found in the case, 

1 should think that no difficulty presented itself. A 
thing which is removable by the hand, or by any 
aubstitute for manual power, and which is capable 
«f being removed without injury to itsedf, or without 
injury to or displacement of the soil, is a movable 
chattel, and as such is subject to be distrained. 
But then, although it is said that these rails 
rest upon the ground by the effect of their 
own weight, there is a difficulty created by the 
introduction of the statement that ballast is used 
for the purpose of forming this railway ; because if 
the ballast is added to the natural ground and 
becomes part of the soil, and then either the sleepers « 
and the rails are imbedded in the ballast, or the 
ballast is piled up round them, so as to prevent the 
sleepers and the rails from being removed without 
tearing open the soil by which they have been sur- 
rounded, then if that from which they have thus 
been detached by this sort of disruption is a part of 
the original soil, these sleepers and the rails are 
attached to the original soil, have become part of 
the freehold, and cannot be removed for the purpose 
of distress. I think, therefore, the case, as far as 
regards that part of it, must go back to the arbi- 
trator for a clear and definite finding and statement 
as to how far these sleepers and rails which 
have been removed by this distress w'ere or 
were not attached to the soil, so as to have 
become part of the freehold. Another question 
|>re8ents itself — viz , whether, inasmuch as, with 
a view to their removal for the purpose of distress, 
it was necessary that these rails should be taken to 
pieces, they would under those circumstances be the 
proper subject-matter of distress. I think that is 
altogether disposed of by the very luminous judg- 
ment of Lord Wensleydale in Uellawell v. Eastwood, 
in which he points out that this is merely— as the 
■natter stood at common law— that things which 
were not distrainable at common law cannot now bo 
distrained ; that instead of taking a thing as a pawn 
or pledge you can now take it in liquidation of the 
rent, which you could not do at common law, but 
atill that you must look at the thing as it would 
have been before the statute on that subject was 
passed, and that it by no means followed, but the 
contrary, that because a thing, in order to be taken 
to the pmind, as it must have been in ancient times, 
/rom its poeiiion or from its nature required to be 
taken to pieces, in order to enable the distrainer so 
to deal with i^ he was therefore defuived of the 
remedy to whiw he was entitled in the shape of 
distress in the removal of the chattel which he took 
away in pledge^ and that although it might so be that 
when the tenant came to redeem the pledge or pawn by 
paying the rent» as a security for which it was 
taken, he found it from the very nature of things 
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separated into different parts, and the consequence 
might be that an expense would be entailed upon 
him to restore it to its former condition ; yet that 
was neither more nor less than a consequence of his 
own default in the payment of the rent, which occa- 
sioned and justified the distress on the part of the 
distrainer. The distrainee, therefore, although he 
might suffer that injury, would have only himself 
to blame for the consequence of his own default in 
not paying the rent. Applying, then, that argument 
here, suppose the sleepers and rails of the railway — 
part of the railway — arc liable to be distrained, it 
does not follow that because they must be taken to 
pieces, or because in order to put them together 
again if they should be removed, on payment of the 
rent, it would be necessary for the tenant to go to 
an expense in restoring them to their former posi- 
tion, — it by no means follows, on the authority of 
that case, that this would be any reason why such 
articles should not be taken for the purpose of dis- 
tress. I should, therefore, be disposed to hold that 
this distress was right as to those parts of the case 
in which Mr. Grove admits there must be a verdict 
for the plaintiff in respect of them ; and also as to 
the distraining tiiis railway, I should be disposed to 
hold that the defendant was right, and the distress 
could l>e made, with the exception of the one point 
to which I have referred, upon which, 1 think, the 
court should have more information before we 
decide it. It will not therefore be necessary, as 
far as it appears to me, to come back hereafter to 
those points we have disposed of now ; but we 
reserve it to ourselves to deliver our final judgment 
on the one point, viz., how far the railway was 
attached to the soil of the freehold, so as to make it 
form part of it, and therefore not distrainable. 

Mellor, J.— I would only just say with 
reference to the ballast, that what I am a little per- 
plexed about is this : I understand the arbitrator 
finds that the attachment could not be dissolved or 
got rid of without displacing the ballast. I do not 
quite know what he means by that. If he means 
that the ballast is something which itself would be 
distrainable and different from the earth on which 
it is placed, I am not prepared to- agree with him. 
At present I am inclined to think that when ballast 
is placed there, it is placed only for the purpose of 
substituting one earth for another earth, viz., 
something that is porous and likely to be dry and 
easily drained for the soil that would not probably 
be' so easily drained, and, therefore, it forms part of 
the very earth itself, and could not be removed for 
the purpose of distress, nor wohld an action of tres- 
pass lie for it. I think when it is once spread over 
the embankment it becomes as it were part of the 
embankment or part of the cutting just as much, it 
appears to me, as the soil on which the ballast is 
placed. Now, when the arbitrator says that this 
railway could not be removed without displacement 
of the ballast, does he mean to say he confines the 
displacement in this way to some minute or small 
effect produced by the removal or lifting off the 
rails from the ballast ? If it is nothing more than 
that, I think the doctrine of HeUawell v. Eastwood 
would apply, and that it would be distrainable ; but 
my mind would certainly be very much affected by 
any opinion of the arbitrator as to the extent and 
character of the displacement to which he refers. 

GrovSf Q.C. — The word the arbitrator uses is 
** disturbance.*’ He says the ballast would be no- 
way disturbed by removing them. 

Mbllob, J.— *]phat would make a difference ; but 
it is very minute. The arbitrator seems to me 
sometimes to speak of the ballast as if it were some- 
thing different from the earth. That is what 1 want 
to knour. 
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Lusu and Hannen, JJ., concurred. 

Judgment accordingly. 

Tkc case having been referred back to the arbi* 
trator for further information on the question 
M’hether the sleepers and rails removed under the 
distress were or were not attached to the soil, fresh 
evidence was taken, and the following additional 
facts were submitted to the court. 

1. Generally as to all the railways distrained — 
the mode of their construction was as follows : The 
ground was brought to a dry and uniform surface 
by spreading thereon such hard and dry materials 
as the soil afforded ; some further material of the 
same nature, such as broken stone and cinders, 
being brought from elsewhere wherever the natural 
soil was moist, or its surface depressed so as to re- 
quire such aid to make it dry and level. 

2. On the surface thus levelled the sleepers were 
laid, for the most part transversely, at equal dis- 
tances. 

3. The rails were then laid along the sleepers and 
fastened to the surface of them by dog nails, which 
are long and strong nails, either driven through 
holes in the rails prepared for that purpose, or made 
with aflat head projecting over the foot of the rail 
and grasping it closely when hammered down, the 
sharp end of the nail being in either case driven 
into the sleeper as deeply as the wood will admit, 
and thus firmly fixing the rail thereto. 

4. After these steps had been taken, large quanti- 
ties of the above-mentioned dry and hard material 
called ballast, was brought along the line and packed 
under and about the sleepers, with the twofold object 
— first, of keeping them dry, and thus preserving 
them from decay ; and, secondly, of keeping them by 
its support beneath and at the sides, in the position 
in which they had been placed. 

5. The rails were clear of the ballast. 

C. After the railways had been used •for traffic, 
the ballast packed under and about the sleepers be- 
came more solid than when first deposited ; the 
sleepers also became more deeply embedded in the 
ballast. 

7. The rails and sleepers were thus removed : the 
dog nails were commonly wrenched out of the 
sleepers with a bar or pick, but in many cases the 
flattened head of the nails before mentioned was 
merely knocked aside when it did not pass through 
a hole in the rail, the rail being thereby released. 
Manj’’ pf the nails were left sticking in the sleepers 
when the latter were removed. It was impossible 
to ascertain the relative numbers of the rails de- 
tached from the sleepers in these different modes. 

8. The rails being thus set free were carried off. 
Then the ballast about the sleepers was partly re- 
moved or loosened by a pick where they had become 
firmly embedded, and next a lever or bar was driven 
under the sleeper through the remaining or loosened 
ballast (as the case might be), and by means of such 
lever or bar the sleeper was raised above and 
detached from the remaining ballast, so as to be 
easily carried away. 

3. As to the railway in the mine, referred to at 
paragraph 27 of the case, the sleepers of this railway 
were all embedded in the soil to the depth of 2in., 
And omtinued so at the time of the distress, with 
the exception of about 200 yards in length of the 
railway in the slant, where the sleepers (which were 
here laid longitudinally) had recently been washed 
bare of ballast by the action of water running down 
the slant, and merely rested on the ground, being 
kept in position by stays, that is pieces of wood 
driven between the wall or side ot tne pit and the 
sleepers. When this portion of sleepersaand rails 
were removed there was no disturbance of the soil, 
except a slight displacement of earth from the side . 
of the pit, arising from the removal of the wedges. | 
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10. The value of the rails and sleepers of this 
denuded part, in case it ought to be ascertained 
separately, is to be taken at 18/. as removed, and 
22/. as replaced, being part of the respective amounts 
of 230/. and 280/. referred to at paragraph 27. 

11. The railways in the yard had the sleepers 
completely embedded in the ballast, such sleepers 
being from an inch and a-half to two inches deep. 

12. The new railway mentioned in the case had 
sleepers of larger dimensions than the others above 
mentioned. These sleepers were of the depth of 
four and a-half inches, and were laid transversely. 
In the centre, between the rails of this line, which 
was worked with horse power, ballast was packed 
to a level with the tops of the sleepers in order to 
make a level surface for the horses to work on. 
The ballasting continued to the line of the rails 
packed about the sides of the sleepers, but with a 
decreasing depth of ballast towards the outside. 
The extreme ends of the sleepers were for the most 
part visible, but the sleepers were covered with 
ballast to their whole length in some places, and 
especially at the curves of the line. Some of these 
sleepers were round at the lower end, and some of 
them square. 

13. As to all the railways. The hollow places 
left by the removal of the sleepers w'ero distinctly 
visible, and in all of them, except in the denuded 
part of the slant above mentioned, some displace- 
ment of the ballast under and about the sides of 
them necessarily took place when they were re- 
moved, first from the use of the pick and bar as 
before stated, and next from the falling in of the 
ballast into the holes caused by the removal of the 
sleepers. Where the sleepers were round, such 
falling in was considerable; where they were square 
it was to a less extent. The sleepers were in general 
round bottomed, but no account was kept of the re- 
lative numbers of these respective shapes. 

14. At the hearing of the additional evidence 
called to enable me to find the above facts it was 
contended that the rails might be considered liable 
to distress, though the sleepers might not be sub- 
ject thereto. It case it should become necessary to 
ascertain the value of rails and sleepers separately, 
I find that the value of all the sleepers distrained 
was as follows: In the underground railway the 
sleepers removed, exclusive of the denuded part, 
were worth as removed 3/. — inclusive of that part, 
3/. lO.v. ; but to replace them with like material s 
would cost 9/. and 12/. respectively, such sums of 
3/. or 3/. 10.9. being included in the sum of 230/. 
mentioned in paragraph 27 ; and the sums of 9/. or 
12/. being included in the sum of 280/. there men- 
tiv./ned. 

15. The sleepers in the yard were of the value of 
1/. ; bat it would cost 3/. to replace them, such 
sums of 1/. and 3/. being part of the sums of 45/. 
and GO/, respectively, mentioned in paragraph 28 
of the case. 

IG. The value of the sleepers of the new line was 
G3/. as detached ; but to replace them with like 
materials 'would cost 70/1, such sums being respec- 
tively included in the sums of 320/. and 385/., 
mentioned in paragraph 34 of the case. 

Jan. 18 , 1870 .--Gi^arif, Q.C. (/. IF. Melhr with 
him) for the plaintifiF, contended that the additional 
facts found by the arbitrator showed that the rails 
and sleepers became part of the realty, and were 
therefore not distrainable for rent ; and they 
referred to the cases already cited in the previous 
argument. 

Grove Q. C (with him Hvghee), tot the defendant, 
contended that the placing of the sleepeira and rails 
on a foreign snbstance called ballast and idlbWlng 
them to rest on it by their own weight, could not 
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deprive them of their character of distrainable 
chattels. They also referred again to the cases pre> 
vioBsly cited. 

J. W, Melbr in reply. 

Cur adv. vuh. 

Feb. 21, 1870. — The judgment of the court was 
now delivered as follows by Mbllob, J. — This case 
was argued before the Lord Chief Justice, my 
brother Lush, my brother Hannen, and myself. The 
only question not determined on the drst argument 
in this special case was the liability of the railways 
therein described to be distrained for rent. The 
facts then stated by the arbitrator were not sufficient 
in our opinion for the satisfactory decision of that 
question, and wo sent the case back for a further 
finding and statement of the exact mode in which 
the railways had been constructed, and how far and 
in'.what manner they were attached to the freehold. 
Upon the further statement of the arbitrator we are 
satisfied that such railways are not liable to be 
distrained for rent. It now appears that the ground 
on which they were laid was brought to a dry and 
uniform surface by spreading thereon, wherever the 
natural soil was moist or its surface depressed, such 
hard and dry materials as the soil afforded, with 
some further material of the same nature, such as 
broken stone and cinders brought from elsewhere so 
as to make it deep and level. On this surface so 
prepared the sleepers were laid and the rails were 
lastened to the sleepers by long and strong nails 
either driven through holes in the rails or made 
with a flat head projecting over the foot of the rail, 
and grasping it closely when hammered down, the 
nails being driven into the sleepers as deeply as the 
wood would admit, and thus firmly fixing the 
rails thereto. Large quantities of such hard 
and dry material called ballast were then packed 
under and above the sleepers with the double 
object of keeping them dry and preventing their 
decay, and secondly of keeping them by its 
support beneath and at the sides in the position in 
which they had been placed. On being used for 
the purposes of the colliery, the ballast under and 
above the sleepers became solid, and the sleepers 
became more deeply imbedded in the ballast. In 
order to remove the rails from the sleepers, the usual 
mode was to wrench the nails out of the sleepers 
by bars or picks, and many of the nails were left 
sticking in the sleepers, To remove the sleepers the 
ballast was first loosened by picks, and then levers 
or bars of iron were driven under the sleepers. 
The railway called the new railway was fixed 
with sleepers of larger dimensions, and laid deeper 
in ballast, which was packed to a level with 
the tops of the sleepers, in order to make a 
level surface for the horses to work on. In 
all the railways the removal of the sleepers 
caused hollow places and holes to be formed by the 
falling in of the ballast, and wherever round sleepers 
were used, such falling in was considerable. The 
facts so found by the arbitrator appear ter us satis- 
factorily to show that the^railways in question were 
not distralnable for rent, and that our judgment 
must therefore be for the plaintiff. The question 
to be determined is whether the rails and sleepers 
forming the railways under consideration continued 
to be personal chattels, or whether by reason of their 
annexation to the freehold as above described, they 
became fixtures. The following is the definition of 
8 fixture given in the treatise of Messrs. Amos 
and Ferrand, part 1, c. 1, p. 2, “It is necessary 
in order to constitute a fixture, that the article in 
qtmiition should be let into or united to the land, or 
to Hme substance previously connected with the 
land. It is not enough that it has been laid upon 
the land and brought into contact with it. The 


definition requires something more than mere jux- 
taposition, as that the soil should have been dis- 
placed for the purpose of receiving the article, or 
that the chattel should be connected or otherwise 
fastened to some fabric previously attached to the 
ground.” In the present case we have not to con- 
sider the law which is applicable to fixtures as 
betwqen the different descriptions of representatives 
of the same owner of the inheritance ; neither have 
we to consider under what circumstances fixtures 
may be removed, either under express contract or 
in favour of trade, or what fixtures may be taken in 
execution under a writ of Ji^ri facias ; but the simple 
question, did these railways, notwithstanding such 
annexation as is described in the case, retain the 
character of personal chattels ; for, if they did not, 
they were not liable to be distrained for rent. It is 
a general rule that things adhering to the freehold 
cannot be taken under a distress for rent, the 
reason being as stated by Gilbert, C. B. (Gilbert on 
Distress, pp. 34, 48), ‘“that a distress was anciently 
no more than apledgein the hands of the lord, to com- 
pel the tenant to pay the service or perform the duty 
for which it was taken. It results from the nature 
of a pawn or pledge that upon payment of the 
money for security whereof it was given, it ought to 
be restored to the owner in the same plight and 
condition in which it was delivered, and whatsoever 
is part of the freehold cannot be distrained, for 
what is partjof the freehold cannot be severed from it 
without detriment to the thing itself in the re- 
moval.” Consequently, that cannot be a pledge 
which cannot be restored in statu quo to the owner. 
In determining whether ,the thing distrained is a 
personal chattel or a fixture, it is important to con- 
sider the mode and degree of anexation to the soil or 
fabric ; that is, whether it can easily be removed 
integre salve et commode, without injury to itself or 
to the fabric of the building, and in the next place 
whether it was for the permanent and sub- 
stantial improvement of the freehold or merely 
for a temporary purpose, or the more complete 
enjoyment and use of it as a chattel (per Park, B,^ 
in Hellawetl v. Eastwood, 6 Ex. 312.) We think 
that it must be taken as a fact that the railways in 
question were constructed for the better enjoyment 
of the colliery, and were so far permanent that they 
were intended to remain on the premises as auxiliary 
to the working of the mines, at least until the expi- 
ration of the term, and were so constructed and 
fixed, not for the purpose of steadying *them for 
their better use as chattels, but as a substitute for 
the natural surface of the ground along which it 
would have been impracticable to have worked the 
trains. It is expressly found by the arbitrator 
that they were so fixed and attached to the freehold 
as not to be capable of being removed without con- 
siderable violence and wrenching by means of picka 
and iron bars, so that in their removal considerable 
holes were left in the surface by the falling 
in of the ballast material. The rails were wrenched 
from the sleepers by the use of similar instruments, 
'eaving large mdls sticking in the sleepers, and in 
the new railway the ballast was so placed andi 
packed as to form a roadway for the horses draw- 
ng the trucks over the railway. Now this is a 
great deal more than attaching the railways slightly 
so as to be capable of removal without the least 
injury to the surface or to themselves : (Per Parke, 
B., in Hellawett v. Eastwood, 6 Exch. 812.) 
argument in favour oi the defendant mainly rested 
upon the decision of tlie Court of Exchequer in Sella» 
well V. Eastwood 6 ^ch. 29& and upon the judgment 
of the Iiords JuAices in xhe Duke of Beaufort v. 
Bates, 81 L. J. 481, Cb. The case of HeOawdl r. 
Eastwood has been frequently cited in support of 
propositions to which it was not applicable { but it 
has been recognised in this court in Waterfall y. 
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Penistone, 6 E. & Bl. 876, and was referred to and 
distinguished in the judgment of this court in 
JLongbottom v. Berry ana another^ 22 L. T. N, S. 886, 
and contains, as it appears to us, a true exposi- 
tion of the law as applicable to the particular facts 
upon which it proceeded. In that case the things 
distrained were mules used for spinning of cotton, 
fixed to the floor of a mill by screws, or let into 
stone and secured by molten lead, and Parke, B., 
in delivering the judgment of the court said, “ they 
were attached slightly, so as to be capable of re- 
moval without the least injury to the fabric of the 
building or to themselves, and the object and pur- 
pose of the annexation was not to improve the in- 
heritance, but merely to render the machines steadier 
and more capable of convenient use as chattels.'* Can 
this be said to describe the condition of the 
railways in the present case? On the contrary, 
the works in that case were more like the trams 
and trucks used on the railway in the present than 
the railways themselves, whioJi appear to us to have 
been more analogous to the flours of the mill. Mr. 
Grove’s argument assumed that, inasmuch as some 
of the ballasting material was brought from a 
distance to All up the depressed places, and to pack 
the sleepers, it did not become part of the soil or 
ground upon which it was placed. It does not 
appear to us to make any difference that the natural 
soil alone was used where the earth was dry and 
porous, and afforded hard material, but additional 
material was combined with it, where the conditions 
were different, and the natural earth was moist. 
The case of the Duke of Beaujort v. Bates (uhi sup.\ 
which was referred to for some expressions of the 
Lords Justices, has no application to the present. 
It turned upon the construction of covenants in a 
mining lease, and whether some trams and sleepers, 
merely laid upon the ground which had become 
indented by their mere user, were liable to be seized 
in execution as personal trade chattels. The execu- 
tion-creditor in that case having undertaken not to 
seize other trams fastened to stone sleepers, the 
injunction which was granted by a VIce-Ohancellor 
was dissolved by the Lords Justices. The other 
cases which were cited on the argument did not 
relate directly to the question in this case, but 
affected it incidentally only. It is not necessary, 
therefore, to advert to them. The result will be 
that judgment will be entered for the plaintiff for 
the sums assessed by the arbitrator with reference 
to all the railways in question, as replaced in statu 
^wo. 

Judgment for the plaintif. 

Attorneys for plaintiffs, Clowes, Hicldey, and 
Btewart. 

Attorneys for defendant, J. and Af. Pontifez. 


Wednesday, June 8. 

(Before Mbllor, J. and Pioott, B.) 

Jones (app.) o. Whitaker (resp.) 

Billiard licence— Supplying beer to players— ‘Beer not an 
exciseable liquor— Beerhouse keeper, having also a 
billiard licence. 

Beer is not an exciseable liquor. Where, therefore, A, 
was Hcensed under theB ^ 9 Viet, c, 109, s, 10, to 
kisep billiard tables, which licence forbids the partu 
licensed to ** allow the consumption of jMceiseable 
liquors f and A, notwithstanding, permitteaoeer to be 
drunk by those frequenting his oilHard tahlcs, whsre^ 
upon he was convicted of an offence against Ms tenor 
qf his Ueenee : 

JSMd, that the oonmttion was wrong. 

Ssmblej^ihai a perinm who is Hcensed under <As8‘ ^4 


Viet. c. 61 to self beer upon certain premises, and who 

is also licensed to keep billiard tables upon the same 

premises, is not prohibited from selling beer to those 

who frequent the house to play billiards. 

This was a case stated under the 20 & 21 Viet, 
c. 43, by the stipendiary magistrate for Manchester, 
upon a conviction of the appellant, who had a 
licence to keep a billiard table, for an offence 
against the tenor of his licence, for allowing excise- 
able liquors to be consumed on his premises. It 
appeared that the appellant, at the time of the 
alleged offence, hod a licence under the 3 & 4 
Viet. c. Gl, to sell beer to be consumed upon the 
premises in question. He had also obtained a 
licence under the 8 & 9 Viet. c. 109, s. 10, to keep 
billiard tables upon the same premises. The 
foregoing section enacts that the justices in every 
division shall, at their annual meetings for the 
licensing of alehouses, have authority ‘‘to grant 
billiard licences to such persons as the said justices 
shall in their discretion deem lit and proper to keep 
public billiard tables, bagatelle boards, or instru- 
ments used in any game of the like kind . . . 
and every such billiard licence shall be in the 
form given in the third schedule annexed to this 
Act,” &c 

The form of the licence, as given in the said third 
schedule, contains several restrictions, as follows, 
“and do not wilfully or knowingly permit drunken- 
ness or other disorderly conduct in the said house, 
and do not knowingly allow the consumption of cx- 
ciseablo liquors therein by the persons resorting 
thereto, and do not knowingly suffer any unlawful 
games therein,” &c. 

It appeared that the appellant, on the day when 
the alleged offence was committed, supplied persons 
who were playing billiards in the billiard-room with 
certain quantities of beer for consumption there, 
which was the offence charged. 

Ambrose appeared for the appellant. The appel- 
lant was wrongly convicted — First, because his 
licence as a beerhouse keeper, under the 3 & 4 Viet, 
c. 61, enabled him to sell beer to anyone in the 
house, and is not controlled by the restriction con- 
tained in the billiard licence, which only applies to 
cases where there is a licence for billiards only. The 
prohibition in the licence, moreover, did not intend 
to prohibit the sale of all liquors, otherwise it would 
not in terms have forbidden drunkenness. Secondly, 
Beer is not an exciseable liquor. There is now no 
excise upon beer, although it is still necessary to 
take out an excise licence to sell it. That, however, 
does not constitute beer an exciseable liquor. By 
the 11 Geo. 4 & 1 Will. 4, c. 51, s. 1, “ all the rates, 
duties, allowances, drawbacks, and bounties now 
payable on beer or ale brewed or made in Great 
Britain (except the said hereditary duties^of excise 
on cider, beer, and ale, granted to his said Majesty 
King Charles the Second, and hereinafter more 
particularly specified), shall be repealed, cease, and 
determine, and be no longer levied or collected, paid 
or payable.” And by the 2nd section it is enacted 
that the said hereditary duties shall not be collected 
during the King’s reign, which provision has been 
continued in the present reign. The 64th 
chapter of the same reign regulates the sale of 
beer, and provides for a licence being taken out. 
In V. Lancashire, 7 Ell. & Bla. 839, it appewed 
that by the 9 Geo. 4, c. 61, s. 18, a penalty is im- 
posed on any person who shall, without a licence, 
sell any exciseaW liquor by retail, to be drunk on 
the premises j and by sect. 37 “ exciseable liquor 
is to include sweets or wines which now are or 
hereafter may be charged ^ith duty, either by cus 
tobif dr excise. By stat. 4 & 6 will. 4, c. 77, s. 9, 
the excise duty on sweets or made wines is repealed \ 
but by seet, 10 the duty oh liceacea to be taken out 
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by retailers thereof is continued, and all such 
licences shall still be taken out. It was held that 
a person who, since the stat. 4 & 6 Will. 4, c. 77, 
sold sweets or made wines by retail, &c., without a 
licence, could not be convicted under sect 18 of the 
9 Geo. 4, c. 61, sweets and made wines being no 
longer exciseable liquors within the meaning of 
that Act. Lord Campbell, 0. J. raid, in giving 
judgment, “The only question submitted to the 
court is, whether sweets or made wines are excise- 
able liquors within the meaning of sect. 18 of the 
9 Geo. 4, c. Cl. If they are, the conviction is to 
stand ; if they are not, it is to be quashed. In my 
opinion they are not exciseable liquors within the 
meaning of that statute. They are not exciseable 
liquors unless they are liable as liquor to 
pay an excise duty. They were formerly liable 
as liquor to such duty ; but now they are not. That 
duty is repealed by stat. 4 & 5 Will. 4, c. 77. Sweet 
and made wines are now no more exciseable liquors 
than is water.” Coleridge, J., also says, “ But for 
the fact that my brother Erie differs from the rest 
of the court I should have said there was no difi3- 
culty in the case. The clause to bo interpreted is 
a penal one, and to be cqpstrued according to the 
ordinary applicable rule. The question is, whether 
sweets or made wines are now exciseable liquors 
within the meaning of the clause. It is not dis- 
puted that they were so when stat 9 Geo. 4, c. Cl, 
was passed, but the question is, whether they are 
now so since the passing of stat. 4 & 5 Will. 4, c. 77. 
By the interpretation clause in stat. 9 Geo. 4, c. Cl, 
the phrase ‘exciseable liquor* is made expansive 
according to the circumstances which may arise in 
the future. In stat. 4 & 5 Will. 4, c. 77, there is a 
distinction carefully made in sects. 9 and 10 between 
a duty in the liquors and on the licences to sell 
them. By sect. 9, those which were before exciseable 
liquors are made not to be so; but by sect. 10 is 
declared that though the liquors are no longer ex- 
ciseable liquors, no person shall sell them by retail 
without taking out the same licence as before. That 
seems to me to show distinctly that the liquors in ques- 
tion are no longer exciseable liquors ; and if so, I am 
clearly of opinion that sect. 18 of 9 Geo. 4, c. Cl, 
is not applicable.” Crompton, J. says, “ I cannot 
see that that part of the conviction is made out in 
f4ct which alleges that the said wine is * an excise- 
able liquor in respect of which a duty of excise was 
then and there by law charged.* Throughout the 
Acts there are two different duties imposed, one on 
certtun liquors, and another on the licences to sell 
them. In the first Act (6 Geo. 4, c. 37) a duty of 
excise was imposed on the liquors which thereby 
became exciseable liquors. In the same year, by 
C Geo. 4, c. 81, another duty was imposed on another 
thing though relating to the same liquors, which 
duty was a duty upon the licences ta sell the 
liquors, which licences were to be granted by the 
Excise. By 9 Geo. 4, c. Gl, another licence was to 
be token out, namely, a licence to be granted by 
justices to any person keeping or about to keep inns, 
&c., to sell exciseable liquors by retail to bo drunk 
or consumed on the premises By 4 & 5 Will 4, 
c. 77, the duty on the liquors in question is repealed, 
but the necessity of taking out the excise licence 
is preserved and so is the duty on such licence. The 
liCMce to be granted by justices is not men- 
tioned, and I should suppose designedly so ; because 
such licence is no longer necessary or applicable, 
the Uquors in question being no longer exciseable 
liquiurs. If sects. 10 and 11 be confined to excise 
licences, the whole Act is sensible. If I had agreed 
with my brother Erie as to his view of the present 
state of the law, I should have thought this convic- 
^lilon wrong in forro^-that a new form was necessary, 
or that there should have been an indictment. I am 
of opinion that the conviction cannot be supported.” 


Erie, J. differed from the rest of the court, but for 
reasons which hat^ly touch the present case. This 
case is conclusive upon the point, and as therefore 
beer was not exciseable liquor, it was not against 
the tenor of his licence for the appellant to sell it 
on his premises. 

Hopwood for the respondent. — Beer has always 
popularly been considered and treated as an excise- 
able liquor. By the 9 Geo. 4, c. 61, it is enacted 
by sect. 37, that the words “exciseable liquor’* 
shall be deemed to include any ale, beer, or other 
fermented malt liquor, sweets, cider, perry, wine, or 
other spitituous liquor which now is or may here- 
after be, charged with duty either by customs or 
excise. [Mellob, J.— At that time beer was an 
exciseable liquor.] In the recent statute the 32 & 33 
yict. c. 27, beer is recognised as an exciseable 
liquor. Sect. 16 imposes a penalty upon any 
licensed person if he “ is convicted of keeping his 
house open for the sale of or of selling beer, cider, 
wine, spirits, or. any other exciseable liquor.** 
[Mbllor, j. — T he words “ or any other exciseable 
liquor,” must be taken to apply to the word immedi- 
ately preceding, namely, “ spirits.*’] There would be 
a great inconsistency in holding that a person who 
by his billiard licence is prohibited from selling beer, 
should nevertheless be enabled to do so under his 
beer licence. PMellor, J. — If the magistrates 
thought it objectionable, they could have refused 
the billiard licence.] The Legislature has itself 
stepped in, and said, that beer shall not be drunk 
upon premises licensed for billiards. It has itself 
given a form of licence in which this prohibition 
is found. The case of Reg, v. Lancashire stands by 
itself, and was decided upon its own peculiar facts. 
Sweets were not considered exciseable, whilst beer 
always has been. 

Mellob, J. — Upon the authority of the case in 
7 Ell. & Bl., we ought to hold that beer does not fall 
within the description of an exciseable liquor. It 
has been argued that the ^ 6th section of the late 
Act recognises beer as an exciseable liquor, inas- 
much as it uses the words “ beer, cider, wine, spirits, 
or any other exciseable liquor;’* but I think the 
argument fails, because the rule of construction is, 
that general words of this kind apply to the last 
antecedent. If, indeed, the words had been “ wine, 
spirits, beer, or any other exciseable liquor,” it might 
have been different, and would have indicated that 
the Legislature considered beer to be an exciseable 
liquor. Now, I really cannot see any difference 
between the present case and Reg. v. Lancashire. It 
appears that in that case the excise duty upon 
sweet wines had been repealed, and the majority of 
the court were, therefore, of opinion that ^uch 
wines no longer remained exciseable liquors. The 
only fact which at all distinguishes this case from 
that, is that of the excise being nominally con- 
tinued as a portion of the hereditary revenues of the 
Crown, though in effect they are abolished. But I 
think it would be strange to say that where no duty 
is imposed yet, because the duty is not absolutely 
abolished, that this remams an exciseable liquor ; 
and I certainly cannot hold, that because it requires 
an excise licence to sell beer, that therefore it is an 
exciseable liquor. The court held, in Reg. v. Zan- 
eashiref that the taking out a licence to sell an 
article does not constitute it an exciseable article. 
Under these circumstances, we are certainly war- 
ranted in holding that the beer which the appellant 
was convicted for selling was not an exciseable 
liquor, and the conviction, therefore, should be 
quashed. 

PiooTT, B. — I quite agree with my brother 
Mellor. We have to say whether or not this selling 
has been unlawful. 1 think that the case of 
Reg, V. Lancashire^ in which it was held that a liquid 
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is not an exciseable liquor unless it is liable to the ex- 
cise, is exactly in point ; and that the beer sold in this 
case was not an exciseable liquor. If any mischief 
is likely to arise from beer being sold in this way in 
a house licensed for billiards, the magistrates have 
the remedy of not licensing. 

Conviction quashed. 

Attorneys for appellant, Cobbett and Wheeler^ 
Manchester. 

Attorneys for respondent, Higson and Son^ Man- 
chester. 

COURT OF APPEAL IN CHANCEBT. 

Bcported by T. Brooksbamk and E. Stbmtart Bocke, £^rs., 
Burri8t<ira-at*Iiaw 

Jan, 26 and 28. 

(Before Lord Jusl^ice Giefard.) 

Re Tub County Life Assurance Company ; 

Tub Briton Assurance Society’s Case. 

Assurance company — Persons assuming to be directors — 
Contract with — Issue of policy by — Observance of all 
formalities— Laches of de jure director s-r- Company 
field bound. 

In contracting with an insurance company^ incorporated 
under the Companies Act 1862, a stranger must be 
taken, to have read that statute and the articles of 
association of the company^ but nothing more ; and if 
he knows nothing to the contrary he has a right to 
assume, as against the company, that all-matters of 
internal arrangement have been duly complied with. 

Where, therefore, a policy was granted at the duly regis- 
tered ojjice of an incorporated assurance company, and 
teas executed by the required number of persons styling 
themselves directors and qualified as such, and counter- 
signed by a person styling himself secretary, and with 
the common seal of the company affixed thereto, in such 
manner as the articles of association required, the 
sum assured by the policy was admitted as a debt due 
to the policy holder, notwithstanding that the directors 
legitimately appointed had refused to act and repu- 
diated all connection with the company, had made no 
appointment of new directors or a secretary, and had 
allotted no shares, and that the persons professing to 
be directors were self-constituted, and had from that 
time exclusively conducted business ostensibly on 
behalf of the company. 

Beyond all doubt, the real directors might at any moment 
nave got an injunction, and put an end to the company ; 
and as they did not do so, it was assumed against 
them that they knew that the company had some office 
and was carrying on some business. 

This was an appeal by the official liquidator of 
the above-mentioned company, which is now being 
wound-up in tho chambers of the Master of the 
Bolls, against an order whereby his Lordship allowed 
a claim in respect of a policy of assurance for 250/., 
which had been carried in by the Briton Medical 
and General Life Association, under the following 
ircumstances ; — 

The company was incorporated on the 9th Jan. ; 
1863, on which da^ memorandum and articles of : 
association were registered. The former was signed 
by nine persons, among whom were five persons , 
named Smith, Keating, Bolton, Munro, and Ambler, 
and their signatures were attested by Mr. William | 
Howell Preston, who was the promoter of the com- 
pany. Each of these five gentlemen subscribed for 
100 shares, and in all 825 were subscribed for by 
the nine. * • 

By the. articles it was provided that the registered i 
office of the company should be in London, or else- ; 


where in England, as the directors should from'time 
to time determine ; that all shares should be allotted 
exclusively by the directors ; that until tho holding 
of the first general meeting the number of directors 
should be such as the directors for the time being 
should deem expedient, but not less than four nor 
more than twenty ; and that until such meeting the 
directors for the time being should have full power 
to nominate and appoint duly qualified persons to 
be directors, but that each director should hold not 
less than 100 shares ; that the first directors should 
be Messrs. Ambler, Bolton, Keating, and Munro, 
and a Mr. Prowett; that one-third of the whole 
number of directors, if that number was divisible 
by three, should constitute a quorum, but if not 
then that such number, not being below three, as 
should amount to one- third, should constitute a 
quorum ; that the directors should cause a seal to 
be engraved, to be used as the common seal of the 
company, with the name of the company engraved 
thereon, and it was to be under the charge of the 
manager or secretary ; that tho said William Howell 
I’reston should be the first manager, managing 
director, and actuary, and should be appointed for 
life ; that the directors, or a committee of them, or 
such persons as they might appoint, should have 
the right to accept or refuse proposals for assur- 
ance ; that every policy, &c., should be signed by 
three at least of the directors, and counter-signed 
by the managing director, secretary, or manager, 
and should be scaled with the common seaL 

Mr. I'rowett never took any shares in the com- 
pany, and he refused to become a director, and from 
this refusal and other causes the remaining persons 
nominated by the articles became dissatisfied, and 
a meeting of the subscribers of the memorandum 
of association was held in June 1863, when three 
of the directors. Ambler, Munro, and Bolton, re- 
solved that the objects of the company could not be 
successfully carried out, that no shares should be 
allotted, and no further steps taken towards estab- 
lishing the company. Notice of this resolution was 
sent to all the subscribers who had not attended tho 
meeting, and also to Mr. W. 11. Preston, and no 
objection was made to it by any person. 

Mr. Preston resolved, however, to proceed, and on 
the 11th Dec. 1863, he gave notice in writing to the 
four directors that the company was about to com- 
mence business, and requested them to inform him 
if they would act as directors. They all refused and 
repudiated all further connection with the company. 

On the 7th March 1864, a Mr. William Badock, 
signing himself secretary, wrote from 36, Cannon- 
street, which was then the registered office of the 
company, to all the subscribers, apnouncing that 
the company had commenced operations, and re- 
questing payment of the sums payable on allotment 
of shares. 

Mr. Smith and Mr. Preston then elected other 
directors, and allotted shares to several persons ; the 
names of such alleged shareholders were by them re- 
turned to the registrar of joint stock companies, as 
were the various addresses at which from time to time 
the company's chief office was situated ; a common 
seal was also made and used. In Jan. 1864, Mr. 
Bymer was elected a director by Smith and Preston, 
and in June 1864, a meeting was held at which 
throe persons were elected directors, and these after- 
wards elected others, and appointed a secretary; 
business was thus carried on ostensibly by the com- 
pany until Jan. 1866, by which time it had issued no 
less than 350 policies. It was then amalgamated 
with the National Standard Life Insurance Company, 
and ceased to have a separate existence. 

Among the policies which the company had 
issued was the one above referred to, on the life of 
Sir Doughty Tichborne ; it was issued to the re- 
spondents' company, at the then registered place of 
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business, and it was signed by three persons styling 
themselves directors (one of whom was Mr. Pres- 
ton), countersigned by Mr. Charles Butherford, 
styling himself secretary, and sealed with the pre- 
tended common seal of the company. 

Three of the original directors, Messrs. Am- 
bler, Keating, and Munro, presented a peti- 
tion to have the company wound-up by the court, 
and an order was accordingly made on the ground 
that it had not commenced its business within a 
year of its incorporation : (Companies Act 1862, 
sect. 79, cl. 2.) In the winding-up the respondents 
carried in their claim, inasmuch as Sir Doughty 
Tichborne had died before the amalgamation, and 
the Standard had therefore not undertaken the lia- 
bility upon that policy. 

His Lordship, the Master of the Bolls, in de- 
livering judgment, said : “If a company and 
the shareholders of a company are desirous to 
carry on the company, the fact that all the 
first registered directors think fit to say, *We 
will have nothing to do with it, we will not attend,’ 
will not prevent the companj' being carried on. 
The managing director is then compelled to resort 
to such measures as he can for the purpose of 
carrying it on. If they do not think fit to have 
recourse to legal measures to stop him, can they 
afterwards come forward at their own pleasure and 
say, * It is no company at all ; you arc a mere set 
of forgers, and have used a name and a seal to 
which you have no title V I confess I am asto- 
nished at the case being brought before me ; I do 
not believe that these gentlemen really intended to 
do anything wrong, but I am satisfied that I 
should be doing what would be very wrong, if 
I were to allow a thing of this kind to take 
place, and to say that w'here strangers have been 
dealing with a company, and have been allowed 
to deal with it, and have found a deed, articles, 
and the memorandum of association duly regis- 
tered and executed, they are not to be at liberty to 
proceed because certain persons have retired from 
it altogether.” His Lordship allowed the proof 
with costs to the claimant out of the assets of the 
company, and the ofiicial liquidator now appealed. 

Sit Roundell Palmer^ Cl’ C.f Jewe/, Q. C., and i7?ce, 
supported the appeal, and contended that the com- 
pany could not be liable ; for the persons signing 
the policy were only pretended directors, and the 
seal was a pretended seal. 

Southgate, Q. C., JEddis, Q. C., and Francis Webh, 
for the respondents, contended that the company 
had actually gone on with the full knowledge of 
the de jure directors, who had done nothing to 
stop it. 

The authorities cited were : — 

The Royal British Bank v. Turquand, C E. & B. 
237; 

Agar v, Th6 Official Manager of the Athenoeum 
Office Society, 27 L. J. 95, C. P.j 30 L. T. 
Bep. 219; 

The Prince 'of Wales Assurance Society v. The 
Athenaeum Assurance Sodeiy, 3 C. B., N. S., 
756 ; 

Re The Athemeum Life Assurance Society, 4 K. 
AJ.549; 

The How Beach Coal Company v. Teague, 2 L. T. 

Eep.N.S.187. - 

Ince having been heard in reply, 

Jan, 28.— Lord Justice Giffabd said : It certainly 
is marvellous that a company such as this should 
have been able to carry on business to the extent of 
having 850 policies and upwards effected with it. 
However, the evidence on both sides appears to 
admit that this is the fact, and what I really have 
to decide is whether or not a person who holds, or 


rather a company who holds, one of those policies 
has a right to prove against this company — the com- 
pany, and no one else, being, on this occasion, the 
appellants. 

As far as the material facts go, they lie in a very 
small compass. [His Lordship here stated the 
facts.) Before I go further I may say beyond 
doubt that the directors of this company might 
at any moment they chose have got an injunction ; 
might at any moment they ohose have put an end 
to this company. They did not choose to do so, 
and it is not too much to assume against them, at 
all events, that they knew that the company had at 
least some place of business or other, and that 
Mr. Preston had told them he intended to com- 
mence operations. 

In that state of things the company, who make 
this claim, effected a policy, duly and properly in 
the usual course of business. They knew nothing 
about the internal arrangements of the company, 
they were not aware that anything irregular had 
taken place, they were not aware that the directors^ 
refused to act, or of any one of tbosc circumstances 
which are detailed in this evidence. If we look at 
the policy (and that is material to observe), the 
policy on the face of it is effected in accordance 
with the Articles ; no one looking at the articles, 
and reading this policy, could know or suspect or 
believe otherwise than that the policy was as duly 
effected as any policy you might have from the 
Equitable, or any of the other largo companies in 
London. I take the law to be perfectly plain, and 
it is well that there should be no mistake about it, 
because if. it was not perfectly plain, and was such 
as it would necessarily be held to bo if I disagreed 
with the decision of the Master of the Bolls, it would 
follow, I think, that the operations of these com- 
panies could not by possibility go on ; because if it 
w'ere not so, every person who went to deal with 
these companies would be bound to inquire and 
ascertain whether directors • were duly appointed, 
whether resolutions were duly passed, and to in- 
quire into all these matters of internal arrange- 
ment, the truth of which it would be morally impos- 
sible for him to ascertain. 

I take the law to be plainly this, and to be 
deducible from the authorities on the subject : First 
of all, no doubt, a stranger must be taken to have 
read the Acts of Parliament, that is the Companies’ 
Acts, and also to have read the articles of associa- 
tion, but he need not be taken to have read 
anything more. Of course if the policy-holder had 
a knowledge of all these facts, the case would have 
stood on an entirely different footing ; but if he 
knows nothing to the contrary, he has a right to 
assume as against the company, that all measures 
of internal arrangement have been duly complied 
with. If you take the argument which has been 
addressed to me, it really amounts to this, that 
measures of internal arrangement have not been 
complied with. The whole argument is that the 
directors have not been duly appointed, and that the 
shares have not been duly allotted. I am not deal- 
ing at all with a case where strangers have assumed 
to take up a company’s name. It must always be 
remembered that on the face of these vexy articles 
Mr. Preston was the managing director, and upon 
the face of this memorandum of association Mr. 
Smith was a shareholder for 100 shares. 

Then there is this next step, which to my mind is 
quite conclusive upon this subject, namely, that tho- 
company is bound by what takes place in the usual 
course of business with a third party, provided that 
it takes place in conformity with what I have said, 
that the third party deals fairly and bonA In the 
usual course of business, deals with persons who 
may be termed de facto directors (as the directors in 
this case certainly might be), that is to say, persons 
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•who might very possibly have been <k jure directors. 
And really all that the third party does is to go to 
the office. First of all the ordinary correspondence 
takes place ; the whole transaction is done in 
the usual way ; he goes to the office, and he gets 
from the office that thing which appears on the face 
of it to be a document executed according to the 
terms of the articles, and which has to it a seal pur* 
porting to be the seal of the company, that seal 
being put by three persons who represent themselves 
to be directors, and who de facto (I do not say dejure 
at all, but de facto') were directors, and that docu- 
ment is countersigned by the person who was de facto 
secretary. 1 do not hesitate to say that the business 
of companies of this description could not possibly 
go on if that was not held to be the law. 

That being so, I must dismiss this application 
with costs. 

Some discussion then took place as to the costs, 
and it appearing that the notice of motion was given 
on behalf of the company and the liquidator, 

Lord Justice Giffaed said : — ^Then you will get 
the order against both. I am always very much 
surprised to see the liquidator’s name in anything 
of this kind ; it need not be there, and I should have 
thought it would have been prudent to have kept it 
out. 

Solicitor for the appellant, Donniihorne. 

Solicitors for the Briton Company, the respon- 
dents, BeU and Steward. 

V. C. STUART’S COURT. 

Reported by Edward Winslow, Esq., Barriatcr-at-Law* 

April 25 and 2G. 

CouLTWAs V. Swan. 

Conveyance to delay creditors — Subsequent payment of 
debts — AUeged gift — Resulting trust. 

A testator, with a view of placing certain property out 
of the control of liquidators, conveyed it to his step- 
daughter absolutely, and, as site alleged, by way of 
gift. The conveyance pwpoited to be for valuable 
consideration, but was in fact voluntary. Subsequently 
the claims of the liquidators were satisfied out of 
other propei'ty belonging to the testator : 

Held, that there was a resulting trust in favour of the 
testator, and that the property must be reconveyed for 
the benefit of his estate. 

This bill was filed for the purpose (inter alia) of 
recovering, as assets of the testator James Pitcher, 
certain property which he hod conveyed to the 
defendant Caroline Tooley, under these circum- 
stances : 

The testator was formerly a bowman and fisher- 
man, but about thirty years before his death he be- 
came a partner with the defendant, William Diver 
Swan, in a fishery business, and in this way acquired 
a considerable fortune. In 1860, being then about 
sixty years of age, he married the defendant Eliza- 
beth Tooley, the mother of the defendant Caroline 
Tooley. 

Upon his marriage he made his will, whereby he 
devised to the defendants, William Diver Swan and 
William Dent^ooley, all his messuages and other 
hereditaments upon certain trusts, under which the 
plaintiffs were beneficially interested ; and sub- 
sequently, by a codicil dated the 25th llarch 1862, 
he devised the property in question, namely, a house 
situate in Apsley-road, Denes, Great Yarmouth, to 
his wife for life, and after her death upon the trusts 
►of his will. ' 

The testator was a holder of forty-five shares in 
the East of England Banking Company, which ] 
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stopped payment on the 20th July 1864, and on the 
27th of the same month the testator conveyed the 
house in question to Caroline Tooley, in consider- 
ation of 600/., purporting to be paid by her. 

Subsequently the company was wound-up, and 
the testator was called upon to pay 2860/., being 
the total amount of his loss for calls and costs. He 
died in Dec. 1866. 

The plaintiffs alleged that at the time of the 
stoppage of the bank the testator, who was then 
worth about 14,000/., became apprehensive that he 
would lose the whole of his property, and that his 
wife, taking advantage of his condition, induced 
him to make the above conveyance to her daughter. 
They further alleged that the testator was at the 
time ill and incapable of managing his affairs ; that 
the 600/. was his own money, and that the pre- 
tended payment was^ierely made with a view of 
concealing the true nature of the transaction, in the 
event of the liquidators of the bank attempting to 
impeach the conveyance. 

In support of this latter statement, the plaintiff 
adduced evidence to the effect that on the occasion 
of the execution of the deed, the testator handed 
the 500/. to his wife, who handed it just before the 
transaction to Caroline Tooley, who handed it to 
the testator’s solicitor, who handed it back again to 
the testator. 

Under these circumstances the plaintiffs charged 
that the testator never intended to make any gift 
of the 500/. to Caroline Tooley, and that he only 
placed it in her hands because he was told that it 
was necessary that money should appear to pass on 
the execution of the conveyance ; that the pretended 
sale and conveyance were wholly void in equity, 
and that the defendant, Caroline Tooley, was a 
trustee of the House for the benefit of the testator’s 
estate, and that she ought, subject to the life 
interest of her mother, to be decreed to reconvey the 
same upon the trusts of the will and codicil, and 
they prayed for relief accordingly. 

The defendant, Caroline Tooley, by her answer, 
gave the following version of the transaction : “ She 
stated that at about the time mentioned by the 
plaintiffs the testator, who was perfectly able to 
manage his own affairs, told her that he would 
make her a present of the house in question, on 
the condition that she promised to allow him and 
his wife to live in it during their lives without 
paying rent. To this she agreed, and bn the fol- 
lowing day she went with the testator to the 
office of his solicitor, where he executed the con- 
veyance, which, together with the other deeds re- 
lating to the property, was afterwards handed to her 
and kept by her in her possession. Site admitted 
that there was no real sale, and that the payment 
of the 500/. was merely made with the view of pre- 
venting the liquidators of the bank from impeaching 
the conveyance, but she insisted that the property 
was given freely to her by the testator, and she pro- 
duced evidence to the effect that the testator, after 
the execution of the conveyance, had spoken, in the 
hearing of several witnesses, of having made her a 
gift of it. 

• 

Dickinson, Q. C. and Chitty, for the plaintiffs, sub- 
mitted that there was a resulting trust in favour of 
the testator, and that the property, therefore, passed 
under his will to the plaintiffs, subject to the 
widow’s life interest. They were stopped by the 
court. 

Karslake, Q. C. and Bindley, for the defendant 
Caroline Tooley, contended that the property waa 
intended by the testator as a provision for the de- 
fendant. They admitted that the 600/1 was mere^ 
paid with a view of concealing the nature of the 
transaction from the testator’s creditors in the event 
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of his becoming embarrassed ; but they urged that 
the question must be decided as if the settloi him* 
self were liring ; and if the conveyance was made 
for the purpose of putting the property out of the 
reach of his creditors, the purpose was an improper 
one, and the court would allow no resulting trust 
for the benefit of his estate. They cited 

Harrison v. Gnesf, 8 H. of L. Cas. 481 ; 

George v. Bank of England, 7 Price, 646 ; 

Currant v. Jago, 1 Col. 261. 

Greene, Q. C. and North, Bristoive, Q. C. and 
Humphrey, appeared for other defendants. 

The Vice-Chancellor. — The real question 
raised in this suit is whether the property which 
is conveyed by the deed ir^ dispute, is to be con- 
sidered as having passed to the defendant Miss 
Tooley, as a trustee, or according to the claim put 
forth by her as property to which she is entitled by 
gift from the testator. Her title to that which she 
says she got as a gift is expressed to be a title by 
contract. 1 do not say that there might not have 
been a valid gift, but in order to make it so there 
must bo the clearest evidence of an intention to i 
give by way of a voluntary gift, and that must be 
perfected by a conveyance or delivery of the 
subject-matter of the gift. It was evidently in- 
tended that the deed should appear to be a convey- 
ance for valuable consideration ; and, in order to 
give it that character, the money was made to pass 
from the purchaser to the vendor and a receipt was 
taken. It is certain, however, that no money 
Xiasscd, and that the payment by Miss Tooley was a 
mere juggle. The question is whether that gift 
which is said to have been raadikwas in reality 
made by the testator. There is no evidence entitled 
to any weight as to the conveyance being intended 
as a deed of gift ; but, on the contrary, the evidence 
shows that the deed was executed for the purpose 
of placing the property out of the reach of the 
liquidators of the bank in which the testator was a 
shareholder. No doubt it is possible that a case 
might have been made out of a subsidiary purpose, 
and the testator might have intended to give 
the beneficial interest in this property to Miss 
Tooley, but it is impossible to contend that it was 
intended by the deed to give an interest in any other 
character than as a purchaser. There is certainly 
evidence that Miss Tooley was a probable object of 
bounty, but neither a declaration by a donor that he 
has made a gift, nor the evidence of the circumstances 
showing an intention to make one, is a proof of a 
gift. It is said, however, that if this proi)erty was 
conveyed for the purpose of putting it out of the 
reach of the liquidators, that was an improper 
purpose, and that the court therefore cannot 
allow any resulting trust to take effect. I do not 
know of any authority to support such a proposi- 
tion. It is stated by Mr. Lewin in his work on 
trusts that no resulting trust can come upon a con- 
yeyance made mala fide, but that statement must be 
taken as subject to some qualification. Lord Cot- 
t^bam was of opinion, in Skarfy. Soulby, 1 M. & G. 
3^) that the mere fact of a man’s being indebted at 
the date of a settlement is not sufficient to invalidate 
it. This court never presumes fraud, and where it 
finds a man prefers to pay his creditors out of one 
part of his projperty, and withdraw other parts from 
their reach, it will not impeach the transaction. It 
seems to me impossible to say that this conveyance 
was made for the purpose of passing any beneficial 
interest to Miss Tooley. The circumstances under 
which she has endeavoured to take possession of the 
property are very different from those which were 
conten;iplated when the deed was executed, the ordi- 
mury pur^e of which was to make it appear that 
Miss Tooley was a purchaser, which she was not. If 


there was no gift of the property there must clearly 
be a resulting trust, and as there is no evidence to 
support a gift, I am of opinion that this property is 
part of the assets of the testator, and that Miss 
Tooley has no right to it. There must, therefore, be 
a reconveyance of the property for the benefit of the 
testator’s estate. 

Solicitors for the plaintiffs, Rickards and Walker, 
for Jeremiah Barnes, Great Yarmouth. 

Solicitor for the defendants, Andrew Storey, for 
C. 11. Chamberlin, Great Yarmouth ; kSlorris and 
Allen, for W. Worship, Great Yarmouth ; and Tori’, 
Janeway, and Tagart, for Henry Palmer, Great Yar- 
mouth. 

V. 0. JAMES’S COXmT. 

Rei)orte<l by the Hoii. Robkrt Butler, Barrister-at-Law. 

Thursday, March 24. 

Scott Duncombe. 

Practice — Infants--- Proceedings since birth of — Supple- 
mental order — 15 16 Viet. c. 86, s. 52. 

Whei e proceedings had been taken in a sui t after it had 
become defectioe by the birth of children : 

Held (^following Auster y. Haines, L. Rep. 4 Ch. 445 ; 
20 L. T. Rep. N. S. 152), that the court would not 
make a supplemental order under the 15 4’ Id I Vc/. c. 
86, s. 52, to bring the infants before the court, and to 
direct that they should be bound by the proceedings. 

Walker v. Walker, 22 L. T. Rep. N. 8.201, over 
ruled. 

This was an administration suit in which a decree 
had been made directing the usual accounts and 
inquiries to be taken and made. 

On the 10th March a supplemental order was 
obtained to allow two infants who had been born 
since the decree, and who were members of the class 
interested in remainder, to be added as parties to 
the suit. While the proceedings were defective in 
consequence of the birth of these infants, two orders 
had been made in the suit. The above supple- 
mental order was made on the authority of Grunwell 
V. Gardner, L. Rep. 8 Eq. 355 ; 20 L. T. Rep. N. S. 
693, and Walker y. Walker, L. Rep. 8, Eq. 663; 22 
L. T. Rep. N. S. 201. 

Renshaw now mentioned to the court that diffi- 
culties had occurred in obtaining the order, owing 
to the decisions in Auster v. Haines, L. Rep. 4 Ch. 
445; 20 L. T. Rep. N. S. 152; and Capps v. Capps, 
L. Rep. 4 Ch. 1, in the former of which cases the 
Lord Chancellor held that when a suit had become 
defective by the birth of children, the court had 
no jurisdiction te make a supplemental order under 
the 15 & 16 Viet. c. 86 s. 52, to bring the infants 
before the court and direct that they should be 
bound by the proceedings. 

The Vice-Chancellor said that he must stop the 
supplemental order which had been obtained on the 
authority of Grunwell v. Gardner, as he was bound 
by the decision of the Lord Chancellor in the case 
of Auster v. Haines, to which his attention ha.l not 
previously l^n called. 

Solicitor, W. Day. 
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Thursday^ June 2. 

Kettle vfELir v. Bab stow. 

Practice-^ Motioii to discharge order for amendment of 
hill — Previous application to dismiss bill for want of 
prosecution — Waiver. 


Sttrino V. Waters. [C. P. 

not in a position to make this motion, which ihust 
be refused with costs. 

Solicitors for the defendants, R. and W. B. Smithy 
agents for Payne, h ord, and Eddison, of Leeds. 
Solicitor for the plaintiff, W. Hicks. 


After defendants had obtained the usual conditional 
order that the bill be dismissed as against them for 
want of prosecution, and the plaintiff, within the time 
limited by such order, had fled a replication, it was 

Held that, under the circumstances, the defendants were 
estopped from afterwards ynoving to have a previous 
order to mnend the bill discharged, on the ground of 
iHsgidarity. 

This was a motion on behalf of the defendants, 
Thomas a'nd William Fawcett, that an order dated 
the 5th March 1869, obtained by the plaintiff for 
the amendment of his bill should be discharged. 

The bill was filed on the 25th Nov. 1858, against 
Benson Barstow, John Michael Barstow, William 
Fawcett (since deceased), Thomas Fawcett, and 
others. 

On the 3rd Feb. 1869^ a plea to the relief and dis- 
covery was filed and notice thereof duly given. 

On the 18 th Feb. an order of course to amend the 
bill was served upon the defendants’ solicitors. 

On the 5th March another order to amend was 
obtained by the plaintiff, but was not served upon 
the defendants or their solicitors. The bill as 
amended in pursuance of the last order, was served 
on the late defendant, Willliam Fawcett, who duly 
appeared thereto on the 10th March. William 
Fawcett died in June 1868. 

The next step taken by the plaintiff in this cause 
was the obtaining of an order to revive dated 
11th Jan. 1870, a copy of which was served upon 
the defendants’ solicitors. The order to revive was 
obtained in consequence of an application by the 
two Barstows that the bill be dismissed for want of 
prosecution. 

The defendants, Thomas and William Fawcett, 
appeared in the revived suit on the 4th Feb. 1870. 
On the 12th May 1870, a motion was made on 
behalf of Thomas and William Fawcett, that the 
bill as against them be dismissed for want of prose- 
cution. The usual order was thereupon made that 
the plaintiffs should within fourteen days file repli- 
cation or that the bill should stand dismissed as 
against Thomas and William Fawcett. Replication 
was accordingly filed on the 13th May. The defen- 
dants now moved to discharge the order to amend of 
the 5th March 1869, on the ground that the same 
was irregular by reason of the plaintiff not having 
served the defendants therewith, and not having 
undertaken to reply to the plea within three weeks 
of its having been filed, under the Oonsolidated 
Orders 14, rule 17, Mdlrgan 449. 

Russell Roberts appeared in support of the motion, 
and cited 

Taylor v. Shaio, 2 Sim. & Stewart 12. 

Cottrell appeared for the plaintiff, and submitted 
that the defendants, upon their motion to dismiss 
the bill for want of prosecution, had acquiesced in | 
the former order to amend. Uj;)on that motion the 
Vice-Chancellor had intimated it was a step which 
might prejudice the defendants* position. 

The Yice-Chakcellor said the motion would 
not do. Before the motion to dismiss the bill for 
want of prosecution the defendants ought to have 
considered whether or not to take the bill off the 
file. Now that they had obtained an order on that 
motion, with costs, against the plaintiff, they were 
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COURT OF COMMON PLEAS. 

Reported by M. W. McKellar, and H. II. Hockiko. 

Eaqrs., Barrieters-at-Law. 

Thursday, May 26. 

Stybing V. Waters. 

Assents to a letter of licence — Deed under Bankruptcy 

Act 1861. 

A deed contained a licence for three years to a debtor to- 
attend to his affairs without hindrance by his creditors, 
and an assignment oj part oj his property to a trustee 
for the henejit oj his creditors ; and it was declared to 
be a deed ivithin the 192ncf section of the Bankruptcy- 
Act 1861. Sotm of the creditors necessary to make- 
up the statutory majority had assented to a letter of 
licence granting the debtor the period of three years 
for payment of 20s. in the pound to his creditors : 

Held, that this was a substantial difference between the 
deed and the assents, and that the deed was therefore 
no answer to an action by a non-assenting creditor. 

The declaration was upon a promissory note for 
46/. 14s., and money counts for the consideration. 

The only plea to the action set out an indenture- 
made the Ist Feb. 1867 between the defendant, 
therein called the debtor, of the one part, and the 
several other persons mentioned and described in 
the schedule thereto, being respectively creditors, 
either in their own right or in co-partnership, or 
attorneys or agents of creditors of the defendant, 
and all other the persons who would have been, 
entitled to prove in bankruptcy against the estate 
of the defendant if he had been adjudicated bank- 
rupt on the day of the date thereof, and all and everjr 
the creditors of the defendant, whether executing 
the said deed or not, all which said creditors and 
persons are thereinafter referred to as the said 
creditors,” of the other part. After reciting that the 
said debtor was then justly and truly indebted to 
the said several creditors in divers sums of money, 
which he was unable to pay and satisfy without 
respite and time to be given him for payment 
thereof. And reciting an indenture bearing date 
the 18th Oct. 1866, and made between the same- 
parties as those of the deed of the Ist Feb. 1867,. 
whereby, in consideration of the said debtor agree- 
ing to pay to his said creditors the sum of 20s. in 
the pound at the expiration of three years from the 
day of the date thereof, in full discharge of their 
respective debts, the said creditors agreed to- 
accept the said proposition, and covenanted not 
to sue or molest the said debtor during the said 
period for or concerning any of their respective debts 
then owing to them by the said debtor. And reciting 
that the said indenture had been duly stamped and 
registered ; and that certain questions had arisen as to- 
the validity of certain portions of the said deed of 
the 18th Oct. 1866, and the said deed itself had been 
destrdyed by fire, which wholly consumed the 
offices and papers of the said debtor’s solicitor, whe 
attested the execution of the said deed by the said 
debtor, and had the custody thereof; and that a 
majority of the creditors in number, and represent- 
ing more than three-fourths in value of the debta- 
owing by the said debtor, had assented to the proposi- 
tion of the said debtor that a new deed s^uld bor 
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’ executed by him, whereby it should be agreed that 
he, the said debtor, should pay to all and erery his 
said creditors, whether executing the said deed or 
not, within the period of three years from the I8th 
Oct. 1866, the sum of 205. in the pound, in full satis- 
faction of their respective debts, and also that by 
way of partly securing such payment, he, the said 
debtor, should forthwith convey to a trustee his 
respective equities of redemption in certain free- 
hold and copyhold hereditaments at Isle worth, in 
Middlesex, and also in certain freehold and lease- 
hold hereditaments at Crickmoor, in Dorsetshire, 
for the equal benefit of all and every the said 
creditors. And reciting that in pursuance of such 
agreement the said debtor had by indenture dated 
the 8 1st Jan. 1807, and made between himself of 
the one part, and a certain L. D. Lewis of the other 
part, duly conveyed to the said L. D. Lewis, all and 
singular his equities of redemption in the said 
hereditaments at Isleworth and Crickmoor respec- 
tively : Upon trust to make sale of the same with 
all convenient speed, and after payment of 
mortgage moneys respectively secured thereon, and 
of the costs and expenses incident to such sale, to 
distribute the surplus money equally and ratcably 
amongst all the creditors of the said debtor. And 
reciting that the property, credits, estate and effects 
comprised in and to be collected and distributed 
under the present deed were the same as those 
comprised in and to be collected and (iistributed 
under the deed of the 18th Oct. 18GG. It was 
witnessed by the deed set out in the plea that 
in pursuance of the said agreement, and for the 
considerations aforesaid, they, the said several cre- 
ditors, and each and every of them, at the request 
of the said debtor, had given and granted, and by 
their present letters did give and grant unto 
the said debtor full free liberty and licence to follow 
and attend to any affairs, business matters, or 
things whatsoever, in any part of the United King- 
dom of Great Britain and Ireland, or elsewhere, 
without any let, suit, trouble, arrest, attachment, or 
any other impediment whatsoever, by them or any 
of them, or by their, or any or either of their heirs, 
executors, administrators, partners, and assigns, or 
any of them, or by their, or any, or either of their 
means or procurement, for and during three years 
next and immediately ensuing the 18th Oct. 1860. 
And further the said creditors, and each of them, 
did covenant and grant, for themseves, their heirs, 
executors, and administrators respectively, and not 
Jointly, or one for another, or for their heirs, exe- 
cutors, or administrators of each other, to and with 
the said debtor, that they, or any of them, their 
heirs, executors, and administrators, should not nor 
would, during the time aforesaid, sue, arrest, attach, 
seize, molest, impede, or trouble the said debtor, his 
heirs, executors, or administrators, or his or their 
bodies, goods, or estates, for or concerning any debt, 
or sum or sums of money which ho then owed, or 
was indebted to the said creditors, by himself, solely, 
or jointly, with or for any other person or persons, 
by bond, bill, covenant, or otherwise howsoever, or 
for any other matter, cause, or thing whatsoever, 
wherewith ho or they now was, were, should, or 
might be charged or chargeable within the aforesaid 
term of three years next ensuing the 18th Oct. 
1866, by them or any of them, the said creditors, 
or by any other person or persons, by or through 
the procurement or consent of them, or any of 
them, contrary to the true intent and meaning of 
the said presents. And that in the event of any cre- 
ditors during the term of three years commencing 
any action, suit, or other proceeding, for the re- 
covery of any of the said debts then due to the 
said creditors, it should be lawful for the said debtor 
to plead these presents in bar and as an answer to 
Bu^ action, suit, or other proceeding, and the same 
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should operate and be a bar and answer to such pro- 
ceeding. And it was thereby declared that these 
presents were intended to operate as a composition- 
deed executed by a creditor, within the 192ad section 
of the Bankruptcy Act 1861, and questions relating 
to too same, or any of the premises, should be de- 
cided according to the provisions of that Act with 
respect to composition-deeds executed by the said 
debtor in conformity with that section ; and so far 
as the same provisions would allow, these presents 
should accrue for the benefit of, and be effectual 
for, and binding in all respects upon, all creditors of 
the debtor. And if there was anything therein con- 
tained not authorised by the said provisions of the 
Bankruptcy Act 18GI to be introduced into a com- 
position-deed executed by aidebtor in conformity 
with the 192nd section thereof, such unauthorised 
thing should be obligatory upon those persons only 
who should have in writing assented to or approved 
of these presents. The plea went on to aver the 
fulfilment of all conditions required by the 192ad 
section of the Bankruptcy Act 1861, and that the 
plaintiff was a creditor of the defendant for the debt 
sued upon, or when the said deed was made, and as 
such creditor the plaintiff did in writing assent to 
and approve of the said deed, .and was and is bound 
by the said deed as if he had duly executed the 
same. And the defendant said that the said term 
of three years next ensuing the 18th Oct. 186G bad 
not expired before the commencement of the action, 
and the defendant was therefore entitled to plead 
the said deed in bar of this action. 

At the trial before Keating, J. at Middlesex the 
defendant failed to produce any assent by the plain- 
tiff, but assents were proved sufficient to render the 
deed of the 1st Peb. 1867, valid under the I92nd 
section of the Bankruptcy Act 1801 provided that 
certain assents made before the date of the first 
deed, the 18th Oct. 1860, in the following form, 
could properly bo included in the number : 

I hereby assent to a letter of licence granting to R. E. 
Chester Waters, Esq., the period of three years from the 
18th Oct. 18()6,£or tl tio payuieut of iu tho pouud to his 

creditors^ on the distinct viuderstaadiag that the securities 
I hold are not prejudiced. 

A rule nist had been obtained calling upon the 
defendant to show cause why the verdict found for 
him on the trial should not be set aside, and instead 
thereof a verdict be entered for tho plaintiff for 
54/. 135. lOd, pursuant to leave reserved, on the 
grounds amongst others that the plea was not proved, 
the assent of the requisite majority of creditors not 
having been given to the deed set up by the plea, or 
on the ground that the deed set up by the plea was 
not such as to be, within sect. 192 of the Bankruptcy 
Act 1861, binding on non-assenting creditors, and 
that there was no evidence of the plaintiff’s assent ; 
or why judgment should not be entered for the 
plaintiff notwithstanding the verdict on the last- 
mentioned grounds. 

Harington showed cause.— This deed is not like 
that in Latluxm v. Lafone^ L. Bep. 2 Ex. 115; 
15 L. T. Kep. N. S. 627, which was held to he 
not within the Bankruptcy Act 1861. That deed 
was a bare letter of licence without any schedule 
of creditors or debts ; it provided no compo- 
sition and made no assignment of the debtor’s 
property. Here there is a schedule, and an assign • 
ment for the benefit of creditors ; and it is expressly 
declared that the deed is intended to be within the 
Act. Certainly it was held in Rutty v. BenihaJi^ 
L. Rep. 2 C. P. 488 j 16 L. T. Bep. N.S. 287, 297, 
that a deed should substantially correspond with 
the terms of a previously given assent, but no 
objection can be raised here to the difference 
between the two because the further pro- 
vision in the deed, viz., the aarignment of pro- 
perty, was entirely in favour the creditors. 
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and not at all to the advantage of the debtor. In 
Waddington v. Roberts, L. Rep. 3 Q. B. 679 ; 18 L.T. 
Rep. N. S. 855) a deed containing a release was held 
valid, although some of the assets related to a com- 
position only. With regard to the reservation of 
securities in the assets, it was held in Johnson v. 
Barratt, L. Rep. 1 Ex. (15 ; 13 L. T. Rep. N. S. 607, 
that where it does not api)car that debts are secured 
there need bo no reservation : the words at the end 
of the assents are superfluous. 

Ilerschell supported the rule. — The assents 
are to a letter of licence, and if the deed carries 
out the arrangement which the creditors contem- 
plated, it cannot bind the plaintiff who was a 
non-assenting creditor. But there is a substantial 
difference between the assents and the deed ; even 
if the assignment were for the benefit of creditors 
they never assented to its being made to a trustee, 
who was chosen without any authority from them. 
It w’as held lately by the Omrt of Exchequer that 
certain assents were invalid because they did not 
state how or when some instalments were to be paid : 

BirTcs V. Clarke, Weekly Notes, 21st May, p.l38. 

Bovill, C. J. — It is not necessary to trouble Mr. 
Herschcll any further. The question is, whether a 
sufiicient number of creditors assented to this par- 
ticular deed or instrument. I yiink the ordinary 
meaning of the form of assent employed is that the 
creditor agreed to what is generally understood by 
a letter of licence, by which the debtor is to 
be left in the control and possession of his 
property, and ho is to get in the amounts- due to 
him and pay off his debts at his own discretion, 
without disturbance by his creditors, until the ex- 
piration of the time allowed him. This is the 
general nature of such an arrangement, and we 
must assume it is what the creditors meant by their 
assents. The deed which was subsequently executed 
was not a mere letter of licence, but it also con- 
tained an assignment to a trustee of the debtor’s pro- 
perty for the benefit of his creditors. That arrange- 
ment is distinctly recited in the deed set out in the 
plea; the words are, “ a majority of the creditors in 
number and representing more than three-fourths in 
value of debts owing by the said debtor^ bad 
assented to the proposition of the said debtor tlmt a 
new deed should bo executed by him, whereby it 
should be agreed that he, the said debtor, should 
pay to all and every his said creditors, whether exe- 
cuting the said deed or not, within the period of 
three years from the 18th Oct. 1866, the sum of 
20s. in the pound, in full satisfaction of their 
respective debts, and also that by way of 
partly securing such payment, he, the said 
debtor, should forthwith convey to a trustee 
his respective equities of redemption in certain 
hereditaments for the equal benefit of all and every 
the said creditors.” It is then recited that in 
pursuance of such agreement the said debtor had 
by indenture of the previous day (the 31st Jan.) 
conveyed these hereditaments to L. D. Lewis upon 
trust to sell and distribute the surplus moneys 
after payment of certain mortgages equally and 
rateably amongst all the creditors of the said 
debtor. The deed then proceeds to witness that 
the creditors gave and granted to the debtor full 
and free liberty and licence to follow and attend to 
his affairs for three years frofi the 18th Oct. 1866. 
The deed subsequently declares that It was intended 
it should operate as a composition-deed within the 
19itnd section of the Bankruptcy Act 1861. The 
substance therefore of the arrangement as recited 
and carried out ^ riie two deeds the Slst Jan. 
mid the 1st Feb. was that the debtor should assign 
hit property to a trustee for the benefit of his 
dreditors, and in oonsidecation of that assignment 


the creditors granted him a letter of licence. 
This, how’ever, was not the substance of the 
arrangement mentioned in the assents at all ; 
nothing was there said about assignment of pro- 
perty, on the contrary it appeared that the creditors 
desired that the debtor himself should manage his 
affairs. At all events, if they bad intended to 
assent to an assignment of the proj^rty they might 
reasonably have reserved to themselves the choice of 
a trustee ; although they were willing that the 
debtor himself should manage and distribute his 
estate, the creditors might not agree to a trustee 
whom the debtor perhaps would choose for sotne 
fraudulent purpose. On this ground, that the deed 
carries out a totally different arrangement from 
that intended by the assents, 1 think the rule 
should be made absolute. 

WiLLES, J., having heard only part of the argu- 
ments, expressed no opinion. 

Kextiko, j. — I am quite of the same opinion. 
The creditor assented merely to a letter of licence, 
the effect of which is well known. It has been 
argued that the arrangement effected by the deed 
was equally beneficial to the creditors, but even if 
that were so, it is a conclusive answer to the argu- 
ment that in every substantial departure from, or 
extension of, any arrangement assented to by the 
creditors, thej* ought to have an opportunity of 
considering whether the change is likely to be for 
their benefit or not. The short ground, therefore,, 
on which this rule should bo raade absolute, is that 
this particular deed pleaded to the declaration did 
not receive a sufficient number of assents. 

M. Satirii, J. — I am of the same opinion. The as- 
sents may be given in writing by the creditors 
before the execution of the deed, but the deed must 
carry out substantially the agreement to which the 
creditors assented. Here the assents and the deed 
differ in their essential nature and character. The 
letter of licence to which the creditors assented 
w’ouUl have left the debtor at liberty to deal with the 
whole of his property, but the deed deprived him of a 
great portion of that property, and substituted for 
him in the management of it a trustee not chosen 
by the creditors. 

Ruk absolute. 

Attorney for plaintiff, J. Elliott Fox, iox Kemp- 
Weleh and Aklridije, Poole. 

Attorneys for defendant, SUlbeck and Gi'iffiths. 

June 3 and 4. 

Burnett v. Proois ; Re An Attorney. 

Undertaking to withdraw pleas— Liability of defendant's 
attorney for debt and costs. 

A n undertaking by a defendant's attorney to withdraw 
pleas is binding on the defendant, even without any 
formal consent by plaintiff or his attorney, and ought 
to be enforced upon an application at chambers. 

But if such an undertaking be not carried out, and the 
plaintiff in consequence loses the ben^t of a subse- 
quent judgment, the defendant's attorney is not neces- 
sarily liable for the plaintiff's debt and costs. 

In this matter a rule nisi had been obtained on 
behalf of the plaintiff calling upon the defendant’s 
attorney to show cause why he should not pay the- 
amount of the debt and costs recovered in the action 
to the plaintiff. The rule w'as granted upon ^ 
affidavit, from which it appeared that the plaintiff 
claimed from the defendant in J une 1 869, 
60/. 12s. 6d., which sum the defendant had promised 
to pay. An action was brought, and on the 28th 
Jufy the plaintiff's attorney sent the record to his 
Fieston agents to enter thei cause pcovisioniBiUy for 
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trial at Mi'ncheeter. On the 28th J uly defendants 
attorney wrote to plaintiff’s attorney — “ Proois 
ats. Burnett^— 1 have directed my agents to with- 
draw plea herein.” 

On the 29th July plaintiff’s attorney wrote to 
defendant’s attorney — “ Burnett v. Proois. This 
cause was entered at Preston yesterday. I think 
the bc6t way is for you to agree to a judgment 
when the court is open to-morrow with a fixed 
amount of costs, say 25/., to be paid at once.” 

On the 30th July, the Manchester Commission 
day, defendant’s attorney wrote to plaintiff’s attor- 
•n€ 5 r— “I have directed my agents to withdraw plea 
unconditionally on the usual terms. Please give 
consent.” 

No formal consent was given, but the cause was 
not entered for trial. 

On the 12th Aug., at a meeting of the agents for 
the attorneys of the parties for taxation of costs, it 
was stated for the defendant that the plea had never 
been withdrawn, and therefore judgment could not 
be signed, nor the costs taxed. 

A summons was then taken out to make defen- 
dant withdraw plea and to sign judgment, and also 
to make defendant pay a sum for costs ; the sum- 
mons was however dismissed, although the master 
expressed his opinion that except as to the costs the 
order ought to be made. 

Afterwards a trader-debtor summon" was taken 
out against the defendant, and he made an affidavit 
in which he stated that he had a good defence to the 
action on the ground that the agreed credit had not 
expired when the writ was issued. 

At the Manchester winter assizes the cause 
was entered and came on for trial; the letters 
-above mentioned from the defendant’s attorney 
were read in court, and Martin, B., stopped the case, 
and said, when he heard that the summons at 
chambers had been dismissed, that the undertaking 
to withdraw the plea ought to have been acted upon, 
and the defendant’s attorney ought to have been 
forced to withdraw it. 

Before the winter assizes came on, the defendant 
had left the country. 

It is provided by No. 8 of the Practice Rules, 
Hilary Term 1853, that the defendant shall not be 
at liberty to waive his plea, or enter a reticta verifi- 
catione after a demurrer, without leave of the court 
or a judge, unless by consent of the plaintiff or his 
attorney. 

Qnain^ Q. C. showed cause. 

Milwardj Q. C., and F. 0. Crump^ supported the 
xule. 

Bovill, C. J.— There is no doubt that the defen- 
dant’s attorney, in accordance with his letters, was 
bound to withdraw plea in this case, and there can 
>be no doubt that a learned judge at chambers would 
bave compelled him to carry out what he had under- 
taken to do, and ordered the plea to be withdrawn, 
especially where the trial was lost in consequence 
•of those letters. The plea was not withdrawn. 
There seems to have been some impression that 
there ought to have been some consent, and that, 
consent not having been given, the defendant’s 
attorney was relieved from the necessity of with- 
drawing plea. In that I think he was entirely 
wrong. But the plea not having been withdrawn, 
what was the proper course for the plaintiff’s 
-attorney to adopt ? It seems to me the proper 
•course was to do that which eventually he did— to 
apply to a judge at chambers on summons for an 
order that the plea should be withdrawn, and that 
plaintiff should be at liberty to sign judgment. 
That is the ordinary and proper course for com- 
pelling fierformance of an undertaking or duty 


which an officer of the court has undertaken to 
perform. Upon the application coming on at 
chambers, the master came to the conclusion that 
the undertaking must be performed, that the plea 
must be withdrawn, and that the plaintiff was 
entitled to judgment, and expressed an opinion to 
that effect. Then came the question of the costs 
to which the plaintiff was to be entitled. That 
was a matter peculiarly within the jurisdiction and 
discretion of the master of the court. Having 
heard the parties as to what had taken place 
between the 29tli J uly and the day on which the 
application came before the master, the master came 
to the conclusion that the plaintiff was entitled to 
judgment and to have the plea withdrawn, but was 
not entitled to any costs subsequent to the 29th 
July. There are many reasons which might have 
influenced the master in coming to that conclusion 
— that the undertaking having been given to with- 
draw plea, the plaintiff ought not to have taken any 
other course but that of endeavouring to enforce 
the undertaking; or he may have thought that 
plaintiff’s attorney desired to proceed to take judg- 
ment in the ordinary course. But whatever the 
reasons, there was a suggestion by the master that the 
plea should be withdrawn, and that the plaintiff was 
entitled to judgment, and his opinion was expressed 
with reference to the costs. The plaintiff s attorney 
might have accep^d the suggestion of the master. If 
he had done so, the plaintiff would have been entitled 
to his debt, and the attorney would have had his costs 
to such a period as the master thought he w'as entitled 
to them. The plaintiff s attorney, however, thought 
fit not to accept the order on those terms. What 
course then did lie adopt ? At that time the defen- 
dant was in this country. As far as appears from the 
affidavits there was no probability that he would go 
abroad. The plaintiff’s attorney, for the sake of 
getting costs from the 29th July to the 13th Aug., 
determined not to take judgment, but to proceed. 
What would have been the ordinary course ? He 
might have gone by immediate appeal at judges* 
chambers from the master to the judge in atten- 
dance. But if he did not think fit to go by appeal 
at chambers, he had ample opportunity of coming 
before the court the following term. It is said 
that' in the mean time there was an affidavit of 
merits. But whatever affidavit of merits there 
might have been, that would not have relieved the 
attorney from performing an engagement into 
which he had entered, and on the faith of which 
I the plaintiff had been prejudiced. He would have 
' been compelled to perform the engagement, and 
any consequences which might have resulted would 
be borne by him as between himself and his client. 
But not taking this, which would have been the 
ordinary and proper course, the plaintiff’s attorney 
knowing that the defendant was at this time resi- 
dent in England, instead of relying upon the 
undertaking, abandoned the order which the master 
was willing to make, and proceeded to trial and 
judgment at the next assizes, simply for the pur- 
pose of obtaining the costs between the dOth July 
and the 13th Aug. I cannot see any other object. 
From that time the plaintiff's attorney seems to me 
to have made his election to proceed in the ordinary 
course rather than to act upon the undertaking, and 
he did so as far as I can see for the purpose of ob- 
taining those costs. The defendant was here, but 
probably at that time4he plaintiff’s attorney thought 
it more convenient for himself to proceed as he did. 
He goes on. The defendant goes abroad in the 
month of November; the trial comes on in Decem- 
ber, and plaintiff obtains his verdict. Then, the 
defendant being abroad, judgment is fruitless. As 
to the debt and costs having been lost in conse- 
quence of the non-observance of the undertaking, 
that is not made out on the affidavits. 1 -should 
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attribute the loss rather to the plaintiff’s attorney 
having refused to accept the order of the master. 
If the money had been lost by the non-observance 
of the undertaking the remedy might have been 
against the attorney. As regards the liability of the 
defendant’s attorney on his undertaking, 1 do not 
think that the plaintiff’s attorney has taken the 
propier course. The proper application was that 
made to the master. The master disposed of it. 
The plaintiff’s attorney thought fit to accept the 
decision, and did not appeal to the judge or the 
court. He has taken his own course ; and because 
that course happens to turn out unfortunately, I do 
not think he can take advantage of it. As to the 
debt and costs, I do not think it was at all esta- 
blished that they were lost in consequence of the 
defendant’s attorney’s undertaking. If the plain- 
tiff’s attorney had accepted the decision of the 
master, he would have been in the same position as 
to the debt as if the undertaking had been complied 
with at the earlier period. If* the costs are lost, they 
arc lost in consequence of the acts of the plaintiff’s 
attorney in refusing the master’s order, and going 
on, not on the footing that the undertaking ought 
to be performed, but electing to proceed to heap up 
other costs. I am of opinion, therefore, that this 
rule ought to be discharged. 

WiLLBS, J. — A complete miscon ception has been 
presented on the part of the application when it is 
suggested that the proper result of a breach of 
the undertaking to withdraw plea is that the attor- 
ney should become answerable for the debt and 
costs in the action. The distinction in the case of i 
an undertaking to withdraw plea and an under- 
taking to pay debt and costs is obvious. The 
amount here is small, but assuming it were an 
amount of thousands, it would be absurd to sup- 
pose that the attorney intended to render himself 
liable for the debt and costs in case the proceedings 
against his client upon his undertaking should 
miscarry. There may be a onse — I am not aware 
of any having occurred, and none has been pro- 
duced to the court — in which an attorney, having 
given an undertaking to withdraw plea, and wil- 
fully refused to act upon that undertaking, and 
so delayed the plaintiff, and that during the 
delay and in consequence of it he loses an opportu- 
nity of recording judgment against the defendant, 
should render himself liable to pay the debt and 
costs of the aciion. There might be such a case bu|; 
it would be an extreme one. I can understand a 
case in which an attorney has given an undertaking 
to withdraw plea, and in which he may properly 
refuse to act in accordance with that undertaking 
by reason of the discovery of a fact affecting the 
liability in the action which wa^ within the plain- 
tiff’s knowledge, and not in the knowledge of the 
attorney signing the undertaking. The bare state- 
ment that an undertaking necessarily requires an 
application to the court in order to enforce 
it, shows that there must be some occasion 
u^n which it would be the duty of the 
attorney to hold his hand until the court should 
order him to comply with the undertaking. The 
undertaking of an attorney stands upon the same 
footing as the assent of an attorney to give judg- 
ment. Upon this everyone is aware of the case of 
IFac/e v. Simeon^ 13 M. & W. 647, where the defence 
of gambling was set up. It would have been hope- 
less to rely upon the fact that the defendant’s 
attorney gave consent to judgment. The facts were 
that befuiethetimefor final judgment thedefendant’s 
attorney discovered ample evidence which, without 
any negligence on his part, he was in'ighorance of, 
and therefore the court refused to allow the plaintiff 
to proceed upon the consent, and allowed tiie defen- 
dant to try the question upon the evidence newly 


discovered. But they took care in that case to 
secure the plaintiff bv ordering payment of the 
amount into court to abide the event of the action. 
The result in that case was this : the action was 
brought Upon a cheque, and the answer was that it 
was part of a gambling transaction ; and the claim to 
sign judgment on the consent was held sufficiently 
answered by showing that the plaintiff knew of 
this defence to the* action, and the defendant did 
not. The court has a control over undertakings 
of this description, and the plaintiff would be 
entitled to rely upon the enforcement of any such 
undertaking by the equitable discretion of the 
court. ' In this case the equitable discretion is not 
called into exercise, there being no such case as in 
Wade v. Simeon. The defence of credit not expired 
was known to the defendant’s attorney at the time 
of giving the undertaking. The judge would not 
have allowed him to go back to his defence. The 
plaintiff, therefore, had nothing to do. I think the 
master was right in his decision on the summons-— 
at least upon the affidavits he is not made out to 
be wrong. The plaintiff’s attorney unnecessarily 
proceeded to increase his bill by subsequent costs. 
If the debt and costs have been lost, they have been 
lost by the delay of the plaintiff’s attorney in avail- 
ing himself of his remedy. Certainly, no legal 
liability is imposed on the defendant’s attorney to 
pay the debt and costs, and I think, therefore, that 
the rule ought to be discharged. 

Keating, J. concurred. 

liule discharged a<icordingly^ without costs. 

Attorney for plaintiff, J. Cooper for C. Pinnell^ 
Manchester, 

Attorneys for defendant, N. C. and C. Milne for 
J. Richardson, Manchester. 


Tuesday, June 7. 

WmiTAKER V. The Manchester, Sheffield, and 
Lincolnshire Bail way Company. 

Negligence— ‘ Railway accident — Invitation to alight— 
Evidence for jury. 

A long train of the defendants was stopped at a platfonu 
so that part of it was alongside the parapet <f a 
bridge ; in the dark the plaintiff, after the train had 
stopped, and the defendants' servants had called out 
the name of the station, stepped upon the parapet 
believing it was the platform, and fell over : 

Hekl, in an action to recover datnages for the injuries he 
sustained by his fall, that the judge was right in 
leaving the jury to determine whether the circumstances 
amounted to an invitation to the plaintiff to alight ; 
and that there was evidence of negligence on the defend 
dants' part to justify the verdict which the jury found 
for the plaintiff. 

This action to recover damages in consequence of 
the alleged negligence of the defendants was tried 
at Manchester during the last spring assizes before 
Willes, J. and a special jury. A verdict of lOOOf. 
was found for the plaintiff. 

The plaintiff, who was a drysalter living at Hyde, 
in Cheshire, was travelling home from Yorkshire 
in a third-class carriage by the defendants’ line on 
the evening of the 20th Oct. ; when the train reached 
Newton, the station for Hyde, the servants of the 
company called out the name of the station, and 
when the train, which consisted of tjn or twelve 
carriages, stopped, the plaintiff opened the door and 
stepped out upon what |ie thought was the platform. 
It was a very dark misty night, and part of the train 
had overshot the platform ; the platform was about 
the length of seven carriages only. The carriagid in 
which the plaintiff was travelling stopped alongside 



546— voi. XXII., ^.a.’^REPOMTS. THE LAW TIMES. CJune la, lazo. 

G. P.] Whittaksh V . Tub Manchbstbb, Shstbield, and Lincodnsqirb Bailwat Co. [C. P. 


of the parapet of a bridge over a street beyond the 
platform. The pluntiff stepped upon this parapet 
and fell into the street below, a height of about 
twenty feet. On the other parapet of this bridge, 
which was on the opposite side of the line, iron rails 
had been put up, but there was nothing of the kind 
where the plaintiff went over. One witness, who 
was in the next carriage to the plaintiff, stepped out 
upon what he also expected to find to be the ' plat- 
form, but fell between the parapet and the train. 
The distance between the floor of the compartment 
in which the plaintiff was and the parapet, was just 
three feet ; the parapet was about eight inches lower 
than the carriage floor, and about fourteen' inches 
higher than the platform. There were some lights 
on the platform, and a lamp in the street below, but 
they w'ere not sufficient, or were not so placed as 
to make the distinction between the platform and 
parapet clear to people in the carriage. The train 
was not backed after it stopped, but when the pas- 
sengers had got out, proceeded on its way. 

At the conclusion of the summing up, the ques- 
tions for the jury were put by his Lordship in the 
following words ; “ First, I ask you whether you 
believe the plaintiff’s account of the matter, and 
that he did really think ho was stepping out on to 
the platform? If so, do you think that he was 
under the circumstances invited by the company’s 
servants, or that what they did amounted to an in- 
vitation to get out when he did? Was it an 
improper or dangerous place for a passenger to be 
invited to alight at ? Was there any opportunity 
given him of alighting elsewhere ? Did ho reason- 
ably suppose that he was stepping out on the plat- 
form ? Were the railway company by their ser- 
vants guilty of negligence which caused the injury ? 
Did the plaintiff conduct himself reasonably and 
carefully, and without negligently contributing to 
the accident ? And then to sum it up, really it 
seems to me that this is the form in which the ques- 
tion might be put, if one were talking it over as a 
matter of common sense. Was what was done, apart 
from design (because there is no pretence that it 
was done from design), a trap set by the negligence 
of the company’s servants, into which the plaintiff 
fell without contributive negligence on his part. 
These questions seem to present the sort of considera- 
tions, as well as I am able to frame them, upon which 
your minds must be expressed. If you answer any 
of these questions against the plaintiff, there ought 
to be a verdict for the defendants ; but if you think 
they ought to be answered in favour of the plaintiff, 
there ought to be a verdict for the plaintiff. I do 
not trouble you to answer them precisely, I only 
present them as elements for your consideration to 
deteraine the question of verdict for the plaintiff or 
verdict for the defendant.” 

The learned judge declined to reserve leave, but 
stayed execution in order to give defendants time to 
move upon payment of 1200/. into court to abide the 
event. 

The injuries sustained by the plaintiff were very 
severe, and no objection was taken by the defendants 
to the amount of the damages, but a rule nisi was 
obtained, calling upon the plaintiff to show cause 
why the verdict should not be set aside and a new 
trial had on the ground of misdirection, in that the 
judge told the jury that it was a question of fact for 
them to determine whether the calling out the name 
of the station was not an invitation to alight, and in 
that the judge directed the jury that there was 
evidence of negligence for them to consider ; and 
on the ground ^at the verdict was against the 
weight of the evidence. 

Holkerf Q. C., and Crompion, showed cause against 
the rule, and refm’ed to the case of Cockle v.- The 
SouihrEattem Railway Company^ 22 L. T. Kep. N. S. 


513, in which the judges of this court were divided 
in opinion. Several cases were there considered 
which have not yet been reported. The case of 
Bowhell V. Lortdon and North- Western Railway Com- 
pany y a short notice of which appeared in the Times 
report of the proceedings of the Queen’s Bench on 
the 27th April last, was also cited ; and also Sinet' v. 
The Great- Western Railway Company^ L. Bep. 4 Ex. 
117 ; 20 L. T. Bep. N. S. 114. 

Davison, Q. C., and Channell, supported the rule, 
and contended that there was clearly contributory 
negligence on the plaintiff’s part, that if he had got 
down the steps no harm would have happened to 
him, and that, having passed through the lighted 
station and found himself in darkness beyond, he 
ought not to have moved until a light was brought 
or the train had put back ; there was no evidence 
of any application by the plaintiff to the defendants* 
servants for the adoption of these courses. 

Bovill, C. J. — This seems to me to be a clear 
case in favour of the plaintiff. In the case of 
Cockle V. London and South-Eastern Railway Company 
there was a difference of opinion on this bench, but 
there was in that case an absence of express invita- 
tion by the defendants to get out of the train, 
and that point was especially referred to by my 
brother Brett and myself, and wc concluded it was 
especially a matter for the jury to determine whether 
an invitation was implied by the circumstances. 
My brother Smith, who was of opinion that the case 
ought not to have been left to the jury, said “ The 
station and the platform were not of improper con- 
struction, and the train was not drawn up in such 
a way as to invite the plaintiff to alight, but, on the 
contrary, there was an absence of the usual intima- 
tion.” My brother Keating also referred to the 
same point. “ There was no cry of the name of the 
station, and there was an absence of anything that 
I can see in the shape of an invitation beyond the 
mere fact of the train stopping. It has beer, held 
that even the stopping of the train, coupled with 
the cry of the name, is not an invitation to descend, 
and it therefore seems to me that the absence of 
the latter fact in this case conclusively negatives 
the idea of an invitation.” In the case now before 
us, the train drew up at the station where it ought 
to stop ; the name of the station, Newton for 
Hyde,” was called out before and after the stoppage 
took place, and a passenger might expect reasonable 
accommodation for the purpose of alighting. Even 
upon the grounds relied on. by those members of 
this court, who considered that the rule in CocJde 
V. London and South-Eastern Railway Company 
ought to be made absolute, it seems to me 
to be impossible to say here that there was 
no evidence of invitation. The case of Biidge 
V. North London Railway Company, decided in 
the Queen’s Bench, and mentioned by my 
brother Brett in the judgment 1 have referred to, 
is the nearest to this ; but, as I understand the 
circumstances of it, the train had stopped in a 
tunnel where there was no appearance of a plat- 
form, and nothing took place to induce the plaintiff 
to want to get out. Here the facts reasonably led 
the plaintiff to believe this was the platform ; in- 
stead of drawing up at the platform, this carriage 
was at a plaoe which in the dark appeared like the 
platform, and which was dangerous. The plaintiff 
did alight at a j^Laco which the jury found to be 
dangerous. The company provided a proper plat- 
form, but their servants neglected to avail them- 
selves of it, and set a trap for the plaintiff. 
It is not desirable to lay down too definite a rale, 
the circumstances of ea^ case must he consider^, 
and 1 think it should be left to the jury to say 
whether thwe was any invitation by the defendants 
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or not. It is difScult es a matter of law^ to say 
what should always be done by a judge in cases 
like this ; it must depend upon circumstances ; but 
I desire to repeat now what I said in Cockle r. 
Ix>ndon and South-Eastern Railvcay Company, that 
the^ q^uestion of invitation should generally be 
decided by the constituted tribunal for such ques- 
tions, viz, a jury. This case is far stronger than 
that, and the case of Petty v. The London and North- 
Western Railtvay Company, in the Exchequer, alluded 
to by my brother Brett, was also in favour of the 
plaintiff here. I think the rule should be dis- 
charged, and in saying that there was evidence? for 
the jury, I desire to add that I think the facts 
justified the finding, and there was nothing in the 
case to induce the jury to find the other way. 

WiLLES, J. — I am of the same opinion. The sub- 
stance of the case was this ; the defendants had 
undertaken to carry the plaintiff safely, and to give 
him an opportunity to alight, in a secure manner ; 
he was induced by the defendants’ servants to believe 
that the carriage was standing at a safe landing 
place at the platform, and acting upon that belief 
he stepped upon a trap, and certainly suffered most 
serious injuries. As to the law, if 1 thought this 
case had been the same as Bridge v. Ihe North Lon- 
don, I should have reserved leave to the defendants 
to move, but 1 consider this quite a different case. 
At present from what 1 know of that case, I am 
rather inclined to agree with the. Lord Chief Justice, 
who, it appears, Expressed doubt whether it would 
not have been better to take the opinion of the jury 
instead of nonsuiting. 1 frankly own I cannot sec 
how the court can take it upon them, where there 
is negligence on the defendants’ part, to say without 
reference to a jury that there was contributory neg- 
ligence in the plaintiff. That case, however, in my 
opinion, is not in point, and, without reference to it, 
this rule ought to be discharged. 

Rule discharged. 

Attorney for plaintiff, E. K. Randall, for Cobbett, 
Wheeler, and Cobbett, Manchester. 

Attorneys for defendants, Cunliffe and Beaumont, 
for J. R. and R. Linqard, Manchester. 
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Paice v . Walkeu and others. 

Principal and agents — Foreign principal — Contract 
signed by agent in his own name — Words “ as agent 
for A. in body of contract— -Effect of— Personal 
liability of agent. 

The defendants W. and S., corn merchants of London, 
contracted with P., the plaintiff, a corn factor of the 
someplace, to sell and deliver to him a quantity of 
wheat, the contract, which was signed by the defen- 
dants in their own names, being in the following 
terms : “ Sold tb A. J. P,, Esq., of London, about 
200 quarters of wheat (as agents for John Schmidt 
and Co., of Dantzic), simitar to sample at time qf 
shipment, at 50s, per h&Blb., free on board at 
Dantzic, including freight and insurance to London, 

. . . Payment by buyer's acoeptance of seller's 
draft for invoice amount at tipo months . . . 

M W. and S.'* The plaintiff duly accepted 
i at maturity ihe defendants draft for the 
amomt accordingly. ''In an action by fhe plaint 
against defendants for breads of Bontract m 
delivering wheat inferior to sanyple, it was 

Hdd, by the Ckmi of JSkduguer (Kdlyt C.B., and 


Martin, Pigott, and Cleasby, BB.\ adopting the tule 
stated in 2 Sm, L. C,, 6th edit., p. 344, and following 
the case Tanner v. Christian, in the Q. B. i E. ^ 
B. 69! ; 24 L. I. 91, Q. B., that as the defendants 
had signed the contract in their own names, without 
qualifying their signature bjf the addition of words in- 
dicative of their having signed it as agents merely, 
and, as there was nothing on the face of the contract 
itsdf, either expressly or impliedly, showing a contrary 
intention, the^ defendants must be held to be contracting 
parties, and as such liable as principals in the present 
action. 

Semble, that the words, **as agents for J. S. and Co., of 
D.f in the body of the contract, were not per sesufficient 
evidence of such “ contrary intention.** 

This was an action by the plaintiff to recover 
damages from the defendants by reason of the 
latter’s breach of contract in having failed to ship 
and deliver to the plaintiff a certain quantity of 
wheat equal to sample ; and by his declaration the 
plaintiff charged that, by an agreement between 
him and the defendants, it was amongst other things 
agreed, that the defendants should sell and deliver 
to the plaintiff, and the plaintiff should buy and 
accept from the defend.-ints, about 200 quarters of 
wheat, similar to a certain sample at the time of ship- 
ment, due allowance being made for size, handling, 
and time out of bulk, at the price of 50s. per 4961b., 
free on board at Dantzic, and including freight and 
insurance (exclusive of war risk) to London, and 
that the said wheat should be shipped by the defen- 
dants per steamer as soon as suitable room could be 
obtained, and that the defendants should guarantee 
full out-turn (sea accidents excepted, in which case 
of sea accidents the defendants’ invoice should be 
final) excess or deficiency to be paid for reciprocally, 
and that payment should be made for the said wheat 
by the plaintiff accepting the defendants’ drafts for 
invoice account at two months from the date of and 
against the bill of lading (less interest of one 
month), or by cash less the interest for the uncx- 
pired term of three months, which interest should 
in both cases be at the rate of 5 per cent, per annum. 
Averment that all conditions were fulfilled, &c., and 
the defendants did ship and deliver certain wheat as 
and for tlic aforesaid wheat, and the plaintiff paid for 
the same by accepting such bill as aforesaid, yet the 
defendants did not ship or deliver to the plaintiff 
such wheat as they agreed to do as aforesaid, and the 
wheat which they shipped and delivered as afore- 
said was not at the time of the shipment thereof, 
similar to the sample aforesaid, but of an inferior 
quality, whereby, &c. (allegation of damage to the 
plaintiff), and claim of 5004 
The defendants by their first plea denied the 
agreement as alleged, and by their second plea 
stated that they shipped and delivered to the 
plaintiff such wheat as they agreed to do, and the 
wheat avhich they shipped and delivered was, at 
the time of the shipment thereof, similar to the 
sample at time of shipment, due allowance being 
made for size, handling, and time out of bulk, and 
on those pleas issue was joined. 

At the trial at Guildhall, in December last, before 
the Lord Chief Baron and a common jury, the fol- 
lowing appeared to be the facts of the case : — 

The plaintiff was a corn factor, carrying on busi- 
ness at the corn market, Mark-lane, in the city, wd 
the defendants were corn merchants, also -carrying 
on business at the same place. On the 18th J une 
1869, the plaintiff entered into a contract with the 
defendants to purchase 200 quarters of wheat, the 
contract being contained in the following document, 
wMch'Was unstamped i— 

1. Musoovy-oolirt, Trinity-square, London, E. C., 
June 18, 1869.. 

Sold to A. J. Paioe, Esq., London, about 800 qnairters of 
wbMfe (08 008^/09* John COey gimitor 
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to sample 94 at time of shippinjr. due allowance being- made 
for size, handling, and time out of hulk, at the price of 50fl. 
per 4961b., free on board at Dautzic, and including freiglit 
and insurance (exclusive of war risk), to London. Ship- 
ment per steamer as soon as snitablo room can be obtained. 
Sellers not to bo responsible for the solvency of the under- 
writers. Full out turn guaranteed (sea accidents excepted, 
in which case seller’s invoice is final), excess or deflcieucy 
to be paid for reciprocally. Payment by huijer's acceptance 
of sellers’ dra fts tor invoice amount at two months from date 
of and against bill of lading, less interest of one month, or 
cash loss interest for the nnexpired term of three months, 
at five per cent, per annum. 

(Signed) Walkers and Stbakoe. 

There was a bought note in precisely similar terms 
Qmtntis mutandis), which was signed by the plaintiff. 

A sample was delivered to the plaintiff at the time 
of signing the contract. The plaintiff duly accepted 
the defendant's draft or hUl for the invoice price of 
the 200 quarters of wheat, and paid the same when 
due. On delivery, the wheat, as alleged by the 
plaintiff, proved to be inferior to the sample, and 
thereupon the defendants, having declined to make 
to the plaintiff the compensation required by him 
in that behalf, the plaintiff brought the present 
action, in which a verdict was found for the plaintiff 
for 4(js. l.'Ss., and leave was reserved by the learned 
Lord Chief Baron to the defendants to move to 
enter a non-suit, on the ground that the defendants 
contracted as agents only, and not as principals, 
and so were not liable. A rule having accordingly 
been obtained to that effect by Don^eswcll, Q. C., 
for the defendants, 

Mui-phy (with him was Pollock, Q. 6.) now 
showed cause against it on the part of the plaintiff. 
The verdict was quite right, and the defendants are 
liable as principals on this contract for the breach 
of it. It is manifest, on the face of the document 
itself, that the defendants intended to be themselves 
personally liable, although they had principals re- 
siding abroad. In a recent case in this court 
(^Fairlie v. Fenton and others, ante, p. 373), where the 
plaintiff, a cotton broker, contracted on behalf of 
his principal for the sale of goods to the defendant 
in the following words : — “ I have this day sold you 
(the defendant), on account of T., 100 bales of 
cotton, &c. (Signed) E. T., broker,” it was held he 
could not maintain an action for a breach of con- 
tract as heliad acted as a broker merely, and was 
not a party to the contract. The case, however, of 
a broker differs essentially from that of an agent or 
factor; and in the present case there is nothing to 
exclude the liability of the defendants except the 
words introduced in the body of the contract, “ as 
agents for Schmidt and Co., of Dantzic.” [Mar- 
tin, B. refers to Leonard v. Robinson and another, 
6 E. & B. 125 ; 24 L. J. 275, Q. B., and Pioott, B. 
refers to Tanner v. Christian, 4 E. &B. 591 ; 24 L. J. 
91, Q. B.] It is a material circumstance to be con- 
sidered in the present case, as was pointed out, and 
some stress laid upon the fact, by Coleridge, J., in 
bis judgment in Leonard v. Robinson (ttbi sup.), that 
the principals here are foreigners resident abroad. 
" It seems to me,” said Coleridge, J. in that case, 
** reasonable that a contracting party should require 
to have a party to whom he may look, and ui)on 
whom he may call for performance.” Primd facie, 
n person making a contract without any words 
limiting his liability, must be taken to be the 
principal. There are no such words here. The 
words, ** as agents^ &c.,” in the early part of this 
contract, are descriptive merely, and the simple fact 
of the defendants being agents for another is not of 
itself sufficient to free them from liability as prin- 
cipals. Again, by the terms of the contract, pay- 
ment was to be made by the buyer’s acceptance 
of the seilePs drafts, and the plaintiff did accept 
the defendant^ bill for the amount, and paid it 
when due, showing t^t both parties considered the 
defendants as principals* In Tanner r. Christian 


(jubi sup.), the words in the body of the contract* 
following the defendant’s name were, “for and on 
the part of,” the named principal, and they are 
equivalent to the words, “ as agent for ” in the pre- 
sent case, and yet it was there held by the Court of 
Queen’s Bench that the defendant was a principal, 
and liable oii the contract, ho having .signed it in his 
own name without any qualification. Now, in the 
present case, the defendants sign in their own name 
with no words of qualification or agency appended 
or prefixed to their signature, and as was pointed 
out by Lord Campbell, C. J., in Tanner v. Christian, 
it was easy enough for the defendants, by the use of 
the words “per procuration for Schmidt and Co.,” when 
signing the document, to have excluded their per- 
sonal liability. But they have not done so. The case 
of Leonard v. Robinson and another, is an a fortiori case 
in favour of the plaintiff here, for there the charter 
party was signed by the defendants, “ by authority of 
and as agents of Mr. M. S., of Memel," a qualifica- 
tion of their signature^ which is wanting here, and 
yet they w'ere held liable as having personally 
contracted. [Pioott, B., refers to Cooke v. 
IPiYsoa and another, I C. B., N. S., 153 ; 20 
L. J. 15, C. P.j In Mr. Smith’s notes to 
Thompson v. Davenport, 9 B. & C. 78; 1 M. & K. 
110; 2 Sm. L. C. p. 344, 6th edit., that learned 
writer says, “ In all these cases the question whe- 
ther the person actually signing the contract is to be 
deemed to be contracting personally, or as agent 
only, depends upon the intention of the parties as 
discoverable from the contract itself, and it may be 
laid down as a general rule that, where a person 
signs a contract in his own name, without qualification, 
he is primd facie to be deemed to be a i)er3on con- 
tracting personally; and in order to prevent this 
liability from attaching it must be apparent from 
the other portions of the document, that he did not 
intend to bind himself as principal,” and Cooke v. 
Wilson (ubi sup .) ; Green v. Kopk<f, 18 C. B. 549 ; 
25 L. J. 227, C. 1*., and other cases are there cited. 
That passage applies here. He cited also 

Parker v. Winloiv, 7 E. & B. 942 ; 27 L. J. 49, 
Q. B. 

Dowdeswell, Q.C., with Day, for the defendants, 
supported their rule. — In the ojierative part of the 
contract hero the defendants expressly say, “ We 
enter into this contract not as principals, but as 
agents," and it would be rendering entirely nugatory 
that part of the contract if the view and construc- 
tion contended for by the plaintiff should be upheld. 
The drawing of the bill must be put out of con- 
sideration. The correspondence that passed be- 
tween the plaintiff and the defendants, subsequently 
to the signing of the contract, clearly shows the 
agency of the defendants, and refers to their prin- 
cipals. Why, if they were not intended to be 
made responsible, were the principals mentioned at 
all ? The principle of the law is respondeat superior. 
It is laid down in Sm. Merc. Law, 1G3, 7th edit, 
that “ an agent contracting as such for a known prin~ 
cipal, incurs no personal liability to third parties. 
Ii the individual with whom ho contracted knew 
him to be an agent, knew his principal, and knew 
that he intended to bind that principal, he will be 
taken to have trusted to the credit of the principal, 
and the agent will not be bound.” As was said by 
Littledale, J., in Thomson v. Davenport (see notes, 
2 8m. L. Cas. ubi sup.), it Is more advantageous for 
the party generally to enforce the contract against 
the responsible principal than against the temporary 
agent. The cases citra on the other side are distin- 
guishable. In Tcmner v. Christian the defendant 
was throughout (as Lord Campbell pointed out), the 
acting party, having to perform the acts consti- 
tuting the consideration. So also in Lennard r. 
Robinson, and Parker v. Winhw (both of which, by 
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the by, were cases of charter - parties), the 
defendants were to do the acts, and it was on 
those special circumstances that the court founded 


their judgments in each of those cases. But 
here the defendan Is are to do nothing ; the corn 
is to be shipped at Dantzic direct to the plain- 
tiff. The defendants are merely the hand by which 
payment is to be made to the sellers, and they have 
not even an insurable interest in the goods. The 
case of Downman v. Williams^ in error, 7 Q. B. 103 ; 
8, C. nom. Doicmnan v. Jones, 14 L. J., N. S., 227, Q. B., 
is decisive of the present case. [Martin, B. — In 
Mr. Smith’s book that case is cited, and treated as 
an authority for a very different principle from that 
for which you are citing it. [The learned Baron 
here reads the note on that case, 2 Sm. Lead. Gas. 
345, Gth edit., and refers to Jenkins v. f/utchinson, 
13 Q. B. 744, also there commented on by Mr. 
Smith.] There are many cases in which words of 
much w’eaker import have been held sufficient to 
discharge the party, and the principal has been held 
liable : 

Lewis V. Nicholson, 18 Q. B, 503 ; 21 L, J. 311, 
Q.B.; 

Green v. Kopke, 18 C. B. 549 ; 25 L. J. 297, C.P. ; 

Spitfel v. Lavender, 2 Brod. & Bing. 452. 

Per Curiam. — The case of Spittel v. Lavender is as 
ifferent from the present case as possible. The 
defendant there, an auctioneer, entered into the 
contract “ as agent for and on the part of B.,” aijd 
B., shortly afterwards, signed a note at its foot. 
“I sanction this agreement, and approve of the 
defendants having made it on my behalf,” and all the 
four judges there jiut their decision upon that, and 
said that the principal’s signature and sanction of 
the agent’s act was conclusive to show that the per- 
sonal liability of the agent was expressly excluded.] 
Green v. Kopke, is a strong authority in the defen- 
dant’s favour. Jervis, C. J., in his judgment there 
says, It is ridiculous to suppose that an agent for 
a mere commission of ^ per cent, would guarantee 
the performance of a contract for the sale of 1000 
barrels of tar,” or, as may bo said in the present 
case, of 200 quarters of wheat. And it is clearly 
shown, by the judgments of all the judges in that 
case, that in the case of an agent in this country, 
acting for a foreign principal, it is not a rule of law 
that the agent is to be treated as the principal, but 
that, though there may be a presumption to that 
effect it is, nevertheless, a question of fact, and not 
of law, whether the defendant contracted as agent 
or not. In the present case it is submitted that it is 
clear that the defendants contracted as agents only, 
and had no intention, and wore not understood by 
the plaintiff at the time, to render themselves per- 
sonally responsible. This case is governed by the 
principle on which Fairlie v. Fenton, ante, p. 373, 
was decided. 

Kelly, C.B. — This was a contract for the sale 
of a quantity of wheat by sample, Rnd the ques- 
tion at issue in the present action between these 
parties is whether or not the defendants are per- 
sonally liable to the plaintiffs upon that contraot 
for a breach of it. 1 am of opinion that they are. 
There may be a difficulty in reconciling the 
various authorities, but the principle which governs 
such cases as the present is well established, and 
is very clearly laid down by Mr. Smith, in his notes 
to the case of Thomson v. JJavenport, 9 B. & C. 90, in 
2 Sm. Lead. Gas., Gth edit., p.344, where it is said that 
the question in these cases, whether the party sign- 
ing the contract is to be taken as a principal, or as 
having acted as an agent only, is one of intention, 
to be discovered from the document itself; but that, 
as a generid rule, where he signs his own name 
without words of qualification, prima fade he is to 
be looked upon as a principal and personally 


responsible— a conclusion which may be rebutted 
by a reference to other portions of the contract. 
Now, to apply that principle to the present case, we 
find that the contract in question h^ is in two parts 
one part being signed by the plaintiff, and the other 
by the defendants, “ Walkers and Strange,” in their 
own names, without anything more, no words of 
qualification or limitation of any sort or kind being 
affixed or added to their signatures. That at once 
distinguishes this case from many cases, several 
of which have been cited at the bar, in which the 
party sought to be charged as a principal had signed 
the contract “ per procuration” or “ as agent” of or 
for a named principal. As is said by Mr. Smith in 
his notes to Thomson v. Davenport (p. 344, Gth edit.), 
in commenting on Tanner v. Christian and Lennard 
y. liohinson, “ The fact, however, that the signature 
is expressed to bo made ‘as agent’ is strong to 
show that the person signing does not mean to bind 
himself personally, if the terms of the contract itself 
do not show a contrary intention.” Here then the 
defendants did not sign “ as agents,” and the ques- 
tion is, is there anything in the contract between 
the parties which, on the face of it, shows that they 
did not intend to make themselves personally re- 
sponsible? We find in the contract these words; — 
“ Sold to A. J. Baice, Esq.” (the plaintiff) “ 200 
quarters of wheat,” and then between brackets in a 
parenthesis there come these words (“as agents 
for John Schmidt and Go., of Dantzic”) which 
are relied on by the defendants as a proof 
that they did not contract as principals, and 
then they sign the document in their own names 
simply “ Walkers and Strange,” and nothing more. 
Now there are cases without number in which these 
words, “ as agents for,” &c., have been introduced in 
the body of the contract, and yet the parties who 
have signed the contract in their own names simply 
and unqualifiedly have been held to be principals. 
1 will only refer to one case of the many that have 
been cited, and that are to be found in the books — I 
mean the case of Tanner v. Christian, in the Queen’s 
Bench (jibi sup ") decided by Lord Gampbell and the 
other learned judges of that court. There the de- 
fendant contracted in the body of the contract “ for 
and on the part of ” another person expressly named ; 
he bnt signed the contract in his own name without 
the addition of any words of qualification or limita- 
tion, and it was held that, having signed the con- 
tract, the defendant was a principal and liable as 
such thereunder. Upon this authority we may 
take it that where a contract is signed by a person 
in his own name, as in the present case, without 
any words of qualification or limitation attached 
to such signature, such person is liable as a 
principal, unless there is something on the face 
of the contract itself to show, either expressly 
or by necessary implication, a contrary inten- 
tion. In the present case there is nothing of that 
sort, and I think that this contract, for the 
breach of which the plaintiff sues, binds the defen- 
dants as principals. I do not attach much or any 
importance to the fact of the defendants being 
agents for a foreign firm, nor to the conduct and 
correspondence which took place subsequently to 
the contract to which Mr. Dowdeswell has referred. 
Without attempting to reconcile all the conflicting 
decisions upon the subject, I am clearly of opinion, 
looking at the signature and the body of this con- 
tract, that the defendants are liable. The rule, 
therefore, will be discharged. 

Martin, B. — am of the same opinion entirely. 
I udop.t M a rule the principle laid down by Mr. 
Smith in h i* notes to the case of Thomson v. Daven* 
port, where he says “It may. be laid down as a 
general rule that where a person signs a contract ui 
own name, without qualification, he is pninet 
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facie to be deemed to be a person contracting 
personally, and, in order to prevent this liability 
from attaching, it must be apparent from the other 
ortions of the dpcument that he did not intend to 
ind himself as principal (2 Sm. L. C. 6th edit, 
p. 84:4.) The document in the present case is 
signed by “ Walkers and Strange” in their own 
names without qualification,” and according to 
the above rule they are prima facie^ liable upon it 
as principals. The present documents are not in 
reality ” bought and sold notes ” at all. Bought 
and sold notes, properly speaking, are instruments 
signed by brokers, who are a kind of middlemen 
betM’eeii the contracting parties ; but this is not 
the case of a document signed by a broker. That, 
therefore, distinguishes the case from Fairlie v. 
Fenton. The question here is whether, in the body of 
this contract, the defendants Walkers and Strange 
are or not intended to be principals. I think they were. 
The words “as agents for Schmidt and Co., of 
Dantzic,” are, in my opinion, merely a sort of 
oar mark of the contract, intimating to the plaintiff, 
the purchaser, that the owners of the corn were 
Schmidt and Co., of Dantzic, to show, in fact, what 
wheat was referred to. The defendants’ rule should, 
1 think, be discharged. 

PiGOTT, B. — I concur with my Lord and 
my brother Martin in all that they have said, 
and in thinking with them that this rule 
must be discharged. I adopt the. principles 
of construction which they have propounded and 
acted on. The case is distinguishable from Fairlie 
V. Fenton. The principle will be found well laid 
down in the case of Tanner v. Christian (ubi sup.\ 
where it is shown, first, that the intention of the 
parties must be ascertained, and the doounient con- 
strued in accordance therewith ; and, secondly, that 
when a man signs a document in his own name, he 
is prima facie, and in the absence of anything 
showing a contrary intention, to be taken as the 
party responsible and liable thereon as principal. 
Here the defendants sign their own names to this 
'Contract, not qualifying their signature by adding 
the words “ as agents,” or “ per procuration,” or 
anything of that sort. It is true that in the body 
of the contract they describe themselves “ as agents 
for Schmidt and Co., of Dantzic and, referring to 
the case of Lennard v. Robinson (ubi sup.), it has been 
said, and said truly, I think, by Mr. Murphy, that 
the fact of the real owners or sellers, on* whose 
behalf the contract was made, being foreigners, is a 
n^terial circumstance to be taken into considera- 
tion. I think it is so, and that in the present case 
it makes against the defendants, who are English- 
men resident in this country, whilst Schmidt and 
Co., their principals, are foreigners, living at 
Dantzic ; and, naturally and reasonably enough, 
therefore, ^ the plaintiff would prefer to look to 
parties living in London, and probably personally 
known to him, than to strangers living so far 
away as at Dantzic. This is not like the 
case of a ^ document signed* by a broker, as it 
was in^ Fairlie v. Fenton, in whieh there is a well 
lecognised principle of law and practice, nor are 
tow documents bought and sold notes. Mr. 
Dowdeswell referred to an “I O U,” to illustrate 
or enforce his argument, but not, I think, very 
accurately, for an “ I O U ” is not exactly, what ho 
called it, a “mercantile document.” The defendants 
might easily have guarded themselves from personal 
responsibility by signing the document, with the 
addition of toe words “by procuration,” or “as 
^nts,” &c., as pointed out by Cresswell, J., in 
Cwdee V. Wilson (ubi sup.) 


been pronounced by my Lord and my brothers Martin 
and Figott, BB., though I form my opinion on not 
exactly the same grounds. This is a case of a con- 
tract for the sale of goods evidently on the face of 
it made by the defendants as agents for a principal 
living beyond the sea, and that, I think, is a matter 
of some importance. Now I find it thus laid down 
in Buller’s Law of Nisi Prius (at p. 130, 2nd edit.\ 
“ Where a factor to one beyond sea buys or sells 
goods for the person to whom he is factor, an action 
will lie against or for him in his own name ; for the 
credit will be presumed to be given to him in the 
first case, and in the last the promise will be 
presumed to be made to him, and the rather 
so, as it is so made for the benefit of trade.” 
And Buller, J. then goes on to say by way 
of qualification, “ However, a factor’s sale does, 
by the general rule of law, create a contract 
between the owner and buyer, and therefore if a 
factor sell for payment at a future day, if the owner 
give notice to the , buyer to pay him and not 
the factor, the buyer could not bo justified in after- 
wards paying the factor ; yet, perhaps, under some 
particular circumstances this rule may not take 
place.” And in an old case, of Fe Gaillon v. UAigle, 
1 Bos. & Pul. 369, Eyre, C.J. saji^s, “ 1 am not aware 
that I have ever concurred in any decision in which 
it has been held that if a person, describing him- 
self as agent for another residing abroad, enters into 
a^contract here, he is not personally liable on the 
contract.” The principle, 1 think, will bo found in 
all the books treating of the law of principal and 
agent, that, as a general rule, persons acting for mer- 
chants in a foreign country are personally liable on 
contracts made by them for their employers, unless 
they expressly exclude such liability on the 
face of the contract itself, on the presumption 
that the credit iarather given to the agent or factor at 
home than to the principal resident abroad ; (See 
Story on Agency, sects. 268, 269, 400, 401 ; Paley’s 
Principal and Agent, 3rd edit., by Lloyd, pp. 
248, 285, 334, 373, 382; and Smith’s Mercan- 
tile Law, 7th edit., p. 164.) Now let us apply 
the principle to the present case. Here we have a 
contract in these words: “Sold to A. J. Paico,” 
the plaintiff, “ 200 quarters of wheat, as agent for 
Schmidt and Co., of Dantzic,*' and it is signed by the 
defendants in their own oames. We have it then 
on the face of the document itself, that the 
defendants are acting, as between themselves 
and the plaintiff, as agents for merchants living 
at Dantzic, a fact which is mentioned pro- 
bably in case it should happen to be neces- 
sary to have to refer to those persons. No doubt 
the foreign principals are named in the con* 
tract, but still the fact remains that the contract is 
made by the defendants, and is signed by them in 
their own names, without any qualifying words 
attached to their signatures, and they are bound by 
it. Had they by a contract in like form agreed to 
buy could it be said they would not be entitled to 
sue the seller in their own names for non-delivery ? 
The fact of other persons being named in the 
contract has, in my judgment, little or no effect 
upon the present question, because they are persons 
residing beyond sea. 

Rule dischorgea. 

Attorneys for the plaintiff, BiUearys and TunstaU, 

5, Fenchurch-buildings, £.0. 

Attorneys for the defendants, Denton, Hall, and 
Barker, 15, Gray*s-inn-square, W.C. 


ChrSASBY, B, — I am of the same opinion. I do not 
dissent at all from toe judgments which have just 
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NISI PBIUS. 

Reix>rted by BC. W. McEkllak, Esq., BarriBter<at*Law. 

COURT OF QUEEN’S BENCH. 

(Before Hannbn, J. and a Common J ary.) 

Friday^ June 3. 

Pollard v. London and South-Western 
Railway Company. 

Carriers* liability — Carman* s authority to substitute one 
place of delivery for another-— Fresh contract of car- 
riage. 

Flainiif directed the defendants to deliver goods at his 
house. When the defendants* carman came to the 
house with the goods in a waggon^ plaintiff wrote him 
an acknowledgment of the safe receipt of the yoods^ 
and a request to deliver at a stable occupied by 
him about 1000 yards off ; the goods were not un- 
loaded at the plaintiffs housed but through the carmaH*s 
negligence at the stable they were destroyed: 

Held, that the defendants could be liable for the value of 
the goods onlq if this substitution of one place of 
delivery for another was within the scope of the carman's 
duty, or if the carman had authority to enter into a 
fresh contract of carriage on behalf of his employers ; 
and these were questions for a jury. 

The declaration stated the defendants were 
carriers of goods for hire from Southampton to 
London, and the plaintiff delivered to the defen- 
dants, and the defendants received as such carriers, 
certain goods, viz., a Cask of wine of the plaintiff to 
he by the defendants safely carried from South- 
ampton to London aforesaid, and there delivered for 
the plaintiff for reward to the defendants; and all 
conditions were performed, &c., necessary to entitle 
the plaintiff to have the said goods safely carried 
and delivered as aforesaid, yet the defendants did 
not safely carry and deliver the said goods as afore- 
said, but so negligently carried and delivered the 
same that they were broken, damaged, and spoiled. 

There were also money counts for the amount 
paid by the plaintiff for the duty and carriage of 
the cask of wine. * 

The defendants pleaded, first, not guilty ; secondly, 
denial of the receipt and delivery of the goods ; 
thirdly, that after the said goods were delivered to 
and received by the defendants, and before any 
breach of duty by the defendants, the plaintiff 
exonerated and discharged the defendants from all 
obligation to deliver the goods and from delivering 
the same, and the defendants then did what is 
complained of by the plaintiff’s kave ; and fourthly, 
to the money counts, never indented. 

In answer to a letter from the defendants, asking 
for instructions as to forwarding his cask of wine, 
which had arrived at Southampton, the plaintiff 
wrote : 

1, Brompion-square, Nov. 27, 1869. 
Messrs. Cooke and Leo. ... 

Gentlemen, — Be pleased to forward tne cask of wme, 
£. G. 1421, from Havre, to tbe above address, at your 
earliest opportunity remain. Gentlemen, yours most 
obediently, Pollard, 

On the 30th Nov., about noon, a carman of tho 
defendants brought the cask in one of the defendants’ 
waggons to the garden-gate of the plaintiff’s house, 
^e plaintiff’s wife, the plaintiff not being at home, 
requested the carman to deliver the wine at a stable 
occupied by the plaintiff, which was situated about 
a thousand yards from the house. The cask was 
not then taken out of the waggon, but whilst the 
waggon with the cask in it was standing at thd 
plaintiff’s gate, the plaintiff’s wife wrote and gave 
to the carman, at his request, a receipt, of which the 
following is a copy ; 


1, Brompton-square, Nov. 80. 

Mr. Pollard has reoelved ths wine safely, and requesta 
it may be delivered at the Mews, Turkish Baths, Alfred- 
place. 

At the same time the plaintiff’s wife paid to the 
carman 3/. 13s. 7d, the amounted then demanded by 
him for carriage and duty, and be signed and gave 
to the plaintiff’s wife a receipt for this sum upon 
one of the printed forms generally used by the 
defendants. The following sentences, amongst 
others, were printed on the face and back of it : 

Any servant of the company taking more than is stated 
on this ticket, will be dismissed. 

It is requested that the amount demanded on this ticket 
be paid, ns the carman has strict orders not to leave the 
goods without payment. 

All goods will be considered as delivered (if not carted 
out by the company) on nutico of arrival to the consiraee, 
and if carted out by the company, when unloaded at the 
door of the consignee's abode or place of business as the 
case may be. 

After these two documents were exchanged be* 
tween the plaintiff’s wife and the carman, and 
before the latter and tho waggon left the plaintiff’s 
gate, the plaintiff’s wife gave to the carman 4c?. 
as a gratuity. It was the usual custom of the 
plaintiff to give beer or money for beer to persons 
delivering parcels at his house. 

The cask of wine was not unloaded from the 
defendant’s waggon at the plaintiff’s gate, but the 
carman, according to the request of the plaintiff’s 
wife, went with the waggon and cask to the 
plaintiff’s stables. There was with the waggon no 
ladder for unloading heavy goods, and the carman 
attached a rope to the cask and fastened it to the 
wheel. The rope got fast, and the carman, being in 
a rage, as a Witness said, in consequence of the 
smallness of the gratuity he had received, gave the 
cask a kick, the rope gave way, and the cask fell on 
tho ground and burst. 

Denman, Q. C. and Mangles, for tho defendants* 
cited Shepherd v. Bristol and Exeter Railway Com- 
pany, L. Rep. 3 Ex. 189 ; 18 L. T. Rep. N. S. 528, 
and contended that the liability of the company ter- 
minated on the delivery of the receipt by the plain- 
tiff’s wife to the carman. Afterwards the carman 
was the plaintiff's agent at least as much as he was 
the defendants’. 

IT. James, Q. C. and McKellar, for the plaintiff, 
submitted that this substitution of one place of 
delivery for another was within tho scope of the 
carman’s authority from the defendants, and there- 
fore the defendants were liable for the value, 
carriage, and duty of the cask. The scope of 
authority was left to be decided by a jury in the 
case of 

Scothorn v. The South Staffordshire Railway Com- 
pany, 8 Ex. 341. 

TIannbn, j., in summing up, desired the jury 
to treat the case as they would if they had to 
consider the liability of any common carrier, and 
not to make the defendants exceptionally responsible 
because they were a. railway company. The con- 
tract between the parties was admitted to be an 
undertaking on the defendants’ part to carry to and 
deliver at No. 1, Brompton-square ; if, as it had 
been alleged, the cask of wine could not have 
been taken into the house, two courses were open 
to the carman ; he might either have deposited it 
there at the gate, or he might have taken it ba^ 
to the company’s station and have Mked for 
further instructioos from some responsible officer* 
The* carman adopted neither of these courses; 
Mrs. Pollard, who was acting on her husband’s 
behalf, gave a receipt for the goods m if they 
had been delivered ; she in fact waived delivery 
at tho place to which the plaintiff had ordered the 
consignmoDti and she fidded a writtan 
the cask should be carried to another destination^. 
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It was to be taken elsewhere for Mrs. Pollard's 
convenience, and in no way had it been suggested 
that the company was to have been benefits by 
the alteration in the place of delivery. Now, for 
the accident which afterwards occurred the com- 
pany could only be made liable in one of two ways ; 
either it must have been within the scope of a 
carman's duty to substitute another place of de- 
livery for that agreed upon by his employers, or it 
must have been within the scope of his authority 
to enter into a fresh contract of carriage on behalf 
of his employers. It was for the jury to judge as 
to the terms upon which a carman was usually 
employed, and the extent of the powers intrusted to 
him. It had been suggested that the absence of 
appliances w’ould have been the cause of a similar 
mishap if the unloading had taken place at 
Brompton-square, but the carman’s ill-temper, to 
which a witness alluded, was supposed to have 
arisen only after leaving the plaintiff’s house, and 
unless what the carman undertook to do was within 
the scope of the authority given him by the com- 
pany, it may be inferred that there would have been 
no accident for which the defendants could be 
liable. The distance of the altered destination 
from the plaintiff’s house was about a thousand 
yards ; if this substitution of a place of delivery 
were within the scope of a carman’s authority, it 
would be difficult to say to what distance ho should 
be limited. Although he left the matter to the 
jury, his Lordship said he could see no evidence of 
any authority to the carman either to substitute a 
place of delivery, or to enter into a fresh contract of 
carriage. 

The jury found a verdict for the defendants. 

Attorneys for plaintiff, Dickson and Lucas. 
Attorney for defendants, L. Crombie. 

COURT FOR DIVORCE AND MATRI- 
MONIAL CAUSES. 

Reported by W. Leycestkr, Esq., Barrister-ut-Law, 
March 1 7 and 22 . 

(Before Lord Penzance, J.O.) 

Nbw'man V. Nbw'man, 

Dissolution suit-^lncestuous adultery — Unreasonable 

delay. 

A wife petitioned for a dissolution of marriage on the 
ground of her husbands adultery with her own sistei'. 
The adultery took place twenty years before the peti- 
tion was presented., and the wife alleged as the reason 
Jor the delay that she had yielded to her mothers 
entreaties not to make public a family scandal. The 
mother died in 1869 , and the parties had not lived 
together since 1860. 

The court held that this was “ unreasonable delay f hut 
under the circumstances thought it a fit case for 
the ^exercise of the discretion vested in itf and granted 
a decree. 

This was a wife’s petition for dissolution on the 
ground of incestuous adultery. The husband did 
not enter an appearance. The marriage was in 
1844, and the adultery complained of (with the 
wife’s sister) occurred in 1848 and 1840. The hus- 
band deserted his wife in 1860. The case was heard 
before the Judge Ordinary on March 17, and the 
adultery was fully proved. The petitioner was 
examined as to Uie cause of the delay in presenting 
the i>etition. She stated Chat her reason was that 
her mother was reluctant to expose the scandal, 
and that on her mother’s entereaties she had re- 
frained from presenting her petition until after her 
mother’s death in 1668. 


Stbrbini V. Stbbbini. [Div. 

K&iyp and Keeble for the petitioner. 

The court held the adultery proved, but took time 
to consider whether there had been unreasonable 
delay in presenting the petition. 

Mar. 22. — Lord Penzance, J. O. — In this case the 
petitioner proved, to the satisfaction of the court, that 
many years ago her husband was guilty of incestuous 
adultery with her sister. That was followed by a 
separation between the husband and the wife. The 
wife no longer lived with him, and, according to the 
statement of the wife, the intimacy between him 
and his sister-in-law was continued afterwards, and 
they appeared to have lived together. But a long 
time has elapsed. The events to which she speaks 
occurred near twenty years ago, and she admitted 
fairly at the time of the hearing that the reason why 
she had. not applied to this court before was that 
her mother was very averse to having the matter 
disclosed, and that she had yielded to her mother’s 
wishes. At the fimo of the hearing I expressed an 
opinion that it w'as “ unreasonable delay,” because 
it amounted to this, that a party having a good 
cause did not come into court on account of the 
pain which the disclosure w'ould cause to the feel- 
ings of the family. I adhere to the opinion that 
that is “ unreasonable delay.” But the Act does 
not say that in all cases where there is unreasonable 
delay the decree shall be refused. Although there 
may have been unreasonable delay, still the court 
may grant a decree. Therefore, the question really 
is, whether, assuming unreasonable delay, the 
court, under all the circunistances of the case, 
ought to withhold a decree ? There was, no doubt, 
before the passing of the Divorce Act, a class of 
cases which did invite criticism in respect of un- 
reasonable delay, cases wliere the husband’s honour 
bad been wounded, and he had put up with his own 
disgrace. In such cases the House of Lords acted 
on the principle “ Vigilanlibus non donnientibus jura 
subveniunU’ That is a class of cases to which no 
doubt the discretionary bar would not apply ; but, 
looking at all the circumstances of this case, 1 don’t 
think it right to withhold the decree, and I shall 
therefore make the decree nisi with costs. 

Attorney for petitioner, E. Moss. 


SlEBBINl V. SXERUINI. 

Dissolution suit — Agreement to stay proceedings enforced, 

A wife agreed to withdraw her petition for a dissolution 
oj her marriage on condition that her omy child who 
was abroad^ andmwko was represented to be seriously 
illy was brought back to England and given into her 
care. The husband carried out his portion of the 
agreementyhut the wife refused to stay proceedings on 
the ground that the representations as to the illness of 
her child had been exaggerated^ and that she had 
made the agreement without legal assistance. 

The court held that as neither fraud nor duress had been 
used to procure the agreement it was to be enforced^ 
and dismissed the petition. 

This was a suit , promoted by the wife for a dis- 
solution of her marriage on the ground of her hus- 
band’s adultery, coupled with cruelty. The parties 
were married Aug. 15, 1855, and lived together 
until March 1869, and there was issue one son 
aged eight years at the time of separation. The 
case now came before the court on a motion of the 
respondent to dismiss the petition on the ground 
that the petitioner had agreed not to proceed farther 
with her suit on condition that her son was brought 
back to England and delivered into her custody. 
Lengthy affidavits . were filed on both sides, and 
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from them it appeared that after the institution of 
the suit, the respondent, 'who was an agent for the 
purchase of foreign grain, went abroad, taking his 
son with him. The affidavit of Nathaniel Victor 
Bix, a mutual friend of the parties, by whom the 
arrangement was effected, stated that on Nov. 28, 
1800 he received a message from the petitioner, 
desiring him to call upon her, and on seeing her 
she informed him that she had received news that 
her son was dangerously ill, and at the point of 
death. This information was contained in a letter 
from the respondent to the petitioner’s sister, and 
it was to the effect that the illness of the child was 
a serious one, but that the doctor had refused to 
pronounce any definite opinion as to the result. 
The petitioner’s mother was present at the interview 
with Mr. Bix, and she expressed her great dislike 
to the proceedings in the Divorce Court, and her 
strong desire that they should be discontinued. 
After some further conversation the petitioner said : 

“ I will give you my word of honour the suit shall 
be withdrawn.” Mr. BLx then communicated by 
telegraph with the respondent, and on Nov. 20, 1809 
the petitioner signed and delivered to Mr. Bix the 
following paper : 

9, Stock Orchard Villas, 21st Nov. 1869. 

Mr. Arthur Marius Sterbini. 

Sir, — For the sake of my dear child, aud upon the under* 
standing that you bring him to England as soon as his 
health permits, and that I be at liberty to live apart from 
yourself, and to reside in this country, your absence not* 
withstanding, I hereby undertake to withdraw from the 
suit commenced ngdinst you for divorce, and also that I 
will not institute any other proceedings in the Divorce 
Court in respect of your misconduct charged in my petition 
or otherwise prior to this date, or take any steps to deprive 
you of the legal custody of our child ; but I reserve to 
myself, without prejudice from this undertaking, full 
IKiwer to continue my suit on all points next Hilary Term, 
or such after time as I may think fit, should you not fulfll 
the aforesaid condition binding on you by this undertaking. 

Witness, Sarah Ann Cox. (Signed) Euma Sterbini. 

On the 24tli Dec. 18C9 the respondent arrived in 
England with his son, whom he delivered next day 
to the petitioner’s fister. lie has ever since re- 
mained under the petitioner’s cart, but the suit was 
not withdrawn, but stood in the list of causes for 
hearing this term. In her affidavit the petitioner 
stated that on hearing of the illness of her child she 
was in great distress of mind, and hardly knew 
what she was doing ; that she believed her child 
was dying ; and that she should never see him 
again ; that she had no advice from any professional 
person ; and that she signed the paper contrary to 
her inclination, and solely because she believed 
that her child was dying. She also alleged that 
from inquiries made subsequently from her son she 
had reason to believe that the account of his illness 
given by the respondent was greatly exaggerated, 
and that he had represented the child to be in that 
dangerous state solely for the purpose of imposing 
on her, and obtaining this undertaking from her. 

Searle, on behalf of the respondent, moved to dis* 
miss the petition, and cited 

Bowletf V. Rowley. S S & T. 347 j 9 L. T. Bep. 

N. 846 ; 

Hooper v. Hooper, 1 S. &. T. 602 ; and L. Bep. 

1 H. of L. 220 ; 1 L. T. Bep. N. S. 522. 

Inderwickf for the petitioner, opposed. — ^The bar- 
gain was a one-sided one, and obtained from the 
petitioner by a gross exaggeration, and by the fear 
that unless she withdrew from the suit she would 
< never see her child again. In EtowUy v. Rowley^ and 
^ooptr V. Hooper^ the wife was’advised by her attor- 
ney and counsel, but the petitioner here was totally 
unassisted by legal advice, and was not in a position 
to make a fair bargain. r ^ ■ 

Lord PBWzANon, J.O.— The agreement is one which 
has been made without fraud, and without duress ; 


of Hicks. [Pbob. 

but it must be for one or other of these causes that 
the court would invalidate an agreement of this 
kind. There was no fraud in the matter, because 
what is suggested about the illness of the child not 
being genuine is not proved. The husband says the 
child is ill, he does not say it is dying—it may be 
serious or it may not be — and there is no proof that 
what he says is not word for word true. No .de- 
ception at all seems to have been practised. As 
j to duress, after reading the affidavit of Mr. Bix, I 
‘ cannot see anything like duress in the matter, and 
I do not think the wife’s account makes it out at all. 
Mr. Bix is, comparatively speaking, a disinterested 
person, and the court is more inclined to rely on 
what he says, than on what Mrs. Sterbini says. It 
seems to me that there was no duress, on the con- 
trary, she voluntarily offered to drop the proceed- 
ings. The reason why the agreement was put into 
writing was, that Mr. Bix was not satisfied with a 
mere verbal promise. He told Mrs. Sterbini that the 
child was out of danger, before she signed the 
Agreement, and it is idle to say that she was forced 
into signing the agreement. Then it is said that 
the bargain is one-sided, and that Mrs. Sterbini 
had no legal advice in making it. I do not think 
the court can go into that. Mrs. Sterbini contracted 
to surrender this litigation, on the promise that 
her child was brought back. That has been done. 
The child has been handed over to her, and it is 
conceded by her husband that it shall remain with 
her. 1 shall dismiss the i)etition, and shall make 
an order that the child remain in the wife’s custody 
until further order. 

Solicitor for respondent, Wm Miller. 

COURT OF PROBATE. 

Reported by W. Lrtcester. Esq., Barrister-at-Law. 

Tuesday, Feb. 15. 

•(Before Lord Penzance.) 

In the goods of Hicks. 

Administration — Grant de bonis non. 

A grant de bonis non was applied for by the representa^ 
lives of the next of kin of g deceased testator, who was 
also entitled to three fourths of the estate. Two lega- 
tees originally entitled in distribution were still living, 
but they were abroad and difficult to be found. Under 
the circumstances the court dispensed with the usual rule 
requiring the persons entitled in distribution to be cited, 
and granted administration to the representative of 
the next of kin on security being given for the remain- 
ing fourth of the estate. 

William Hicks died 8th Feb. 1854, having duly 
executed on 12 th Feb. 1842, a will, by which he 
devised all his estate and effects to Bobert 
Hicks, his brother, and Mary Ann Ewen, his sister, 
and appointed them his executor and executrix. 
Mary Ann Ewen died in the testator'4 lifetime, 
leaving two daughters, Frances and uatherine. 
Bobert Hicks thus became entitled to three-fourths 
of the estate : one-half as legatee and a quarter as 
next of kin ; and on 12th May 1854, he took out 
probate and died intestate 7th Jan. 1869. His son, 
B. A. Hicks, took out letters of administration to 
his estate in Dec. 1869. 

A further sum having become distributable on 
account of the estate of William Hicks, Robert 
A. Hicks applied for a grant cfe bonis non. It 
was objected in the registry that Catherine and 
Frances, daughters of Mrs. Ewen, being parties 
originally entitled in distribution had a claim to 
representation prior to that of the administrator of 
the next of kin. Catherine Ewen had manned a 


554-voLxm.N.s.-i?^:PORm THE LAW TIMES 


CJuno IS, 1870. 


C. Cas. R.] Reo. V. Jesse Smith. [C. Cas. R. 


Mr. "Hill, and was now supposed to be living apart 
from him in Uruguay, and the other daughter, 
Frances, had married a Mr. Morris in Cleve- 
land, Ohio, U.S., and was now supposed to be dead. 
Under these cirumstances, 

C. A. Middleton moved that a grant de bonis non 
of the estate of Wm. Hicks, be made to R. A. 
Hieks, and submitted that under the special circum- 
stances the court might dispense with the ordinary 
rule giving priority to the persons entitled in distri- 
bution, and make the grant without citing the parties 
having the priority. He cited 

Savage v. Blyth, 2 Hagg. Eoo. App. 150. 

Lord Penzance. — I think the grant ought to go 
as prayed. Where the court is bound by the statute 
I believe the law is correctly stated in Williams on 
Executors, that the court requires that the party 
having the prior right to administration should 
be cited. But as the learned writer observes, 
in cases where the court has discretion and whore 
the party entitled to priority is not cited by statute, 
but by the practice of the court, the court has 
sometimes dispensed with the necessity of that 
mtation. In applying that principle to this case, 
there is to be considered that the person in whose 
favour tho grant is asked represents three-quarters 
of the estate— one half as legatee, the other quarter 
as next of kin. There is also the obvious convenience 
of giving the grant de bonis non to th > administrator | 
of the next of kin, and the fact that those entitled 
in distribution are difficult to be found, and are 
perhaps dead. Taking all these things into con- 
sideration, I think the court ought to make the 
grant as prayed, but security ought to be given for 
the remaining one-fourth. 

Attorney : Smallpiece, 


CROWN CASES RESERVED. 

Boported by John Thohpsom, Esq., B«rriftor-at-I<aw. 
April 30, and May 4. 

(Before Bovill, C.J., Willbs, Bvlbs, and 
Hannen, JJ., and Clbasby, B.) 

Reo. V. Jesse Smith. 

Feloniously receiving — Partners — 24 ^ 25 Viet. c. 96, 
s. 91, and 31 ^ 32r Viet. c. 116, s. 1. 

A partner stole goods belonging to the firm, and rendered 
himself liable to be dealt with as a felon under the 
3\ Viet. c. 116, s. 1, and sold the same to the 
prisoner who knew of their having been stolen. 

Held, that the prisoner could not be convicted on an in- 
dictment for feloniously receiving under the 24 ^ 25 
Viet. c. 96, 5. 91, but might have been convicted as an 
accessory after the fact under the 24 ^ 25 Viet. c. 94, 
s. 3, on an indictment properly framed. 

Case reserved for the opinion of this court by 
Arthur Ht Adams, Esq., sitting as Commissioner at 
the Spring Assizes, 1870, on the Midland Circuit. 

Jesse Smith was indicted for receiving certain 
goods, the property of George Morton and another, 
knowing the same to have been feloniously stolen, 
and was tried before me at the last assizes for the 
West Riding of Yorkshire, at Leeds. 

The facts of the case were as follows : George 
Morton was in partnership with one R. F. Martin, 
at Leeds, and carried on busine8.s in that town as 
ironmongers, under the firm of R. F. Martin and Co. 
The goods sold there were principally supplied by 
William Morton, of Birmingham, trading under the 
firm 'of Haines and Morton. In consequence of 
certain rumours at to the solvenoqr of his finn, i 


I George Morton came to Leeds on the 18th Dec. 
1869, and made arrangements with his partner, 
R. F. Martin, to secure the debt due to Haines and 
Morton, by giving a bill of sale of the goods then 
in the shop, and whilst this document was being 
prepared, George Morton left Leeds and went to 
Sheffield. 

During his absence his partner R. F. Martin had 
interviews with the prisoner, and before the return 
of George Morton, shut (14th Dec.) up the shop, 
and in the evening of following day (15th Dec.), 
he hired drays, and in the presence of the prisoner 
conveyed the whole of the goods to the hou.se of the 
prisoner, who apparently paid lOOf. for them to R. F. 
Martin. The goods were proved to be worth con- 
siderably more than 300/. 

From conversations with William Morton, the 
father of George Morton, it was evident that the 
prisoner was aware of the intended bill of sale, and 
that R. F. Martin was disposing of these goods in 
fraud of his partner, and to prevent the operation of 
the bill of sale. 

It was objected on the part of the prisoner, that ^ 
even if it were proved that R. F. Martin had com- 
mitted an act of felony against his partner under 
the provisions of 31 & 32 Viet. c. 116, s. 1, and that 
he had been guilty of larceny of the partnership 
goods, yet that the prisoner could not be indicted 
for receiving such goods, knowing them to be stolen, 
as that statute had not made such receiving a 
felony, and that under the provisions of the Larceny 
Consolidation Act (24 & 25 Viet. c. 96, s. 91 ), only 
persons who received goods, the stealing of which 
amounted to a felony either at common law or under 
the provisions of that Act, could bo iudicted as 
receivers ; and as the stealing by a partner was not 
a larceny at common law, nor under the provisions 
of the Consolidated Act, no receiver of such goods 
could be indicted for a felony. 

As this was the first case that had occurred since 
the passing of the Act 31 & 32 Viet. c. 116, and 
thinking it more prudent that a point of such im- 
portance should be decided by a court of appeal, I 
declined to stop the case. 

The jury finally found the prisoner guilty of re- 
ceiving the goods, knowing them to be stolen, and 
I released the prisoner on good bail to appear at the 
next Assizes if necessary. 

1 have now to request the opinion of the Justices 
of either Bench and the Barons of the Exchequer, 
whether this prisoner has been properly convicted. 

Abthur R. Adams, 

A Commissioner of Assize on the 
Midland Circuit. 

fVaddy for the prisoner. — It is submitted that 
this conviction cannot be sustained. The point 
arises on the construction of the statutes 24 & 26 
Viet. c. 90, s. 91, and the 31 & 32 Viet. c. 116, s. 1. 
The former statute enacts that whosoever shall 
receive any chattel, money, &c., or other {woperty, 
the stealing, taking, or embezzling whereof sh^l 
amount to a felony, either at common law or by 
virtue of that Act, knowing the same to have been 
feloniously stolen, taken, or embezzled, shall be 
guilty of felony, and may be indicted and convicted 
either as an accessory after the fact, or for a sub- 
stantive felony, and shall be liable, on conviction, 
to be kept in penal servitude for any term not 
exceeding fourteen years, and not less than three, 
or to be imprisoned for any term not exceeding two 
years. The prisoner could not hare been indicted 
under that statute per se for feloniously receiving, 
for the taking of the goods by Martin, the partner 
of Morton, was not a felony. But then came the 
31 &82 Viet. c. 116, s. 1, which enacted that if any- 
one, being a member of any co-partnership, or being 
one of two or more benefloal owiierf ot any monqy 
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goods, &c., or other property, shall steal or embezzle 
any such money, goods, &c., or other property, he 
shall be liable to be dealt with, tried, convicted, and 
punished for the same as if such person had not 
been, or was not, a member of such co-partnership 
or one of such beneficial owners. In Reg. v. Talbot^ 
Law Times, vol. zlviii., p. 494, there is a dictum of 
Martin, B. reported, which bears upon this point. 
The prisoner was indicted for stealing a horse, 
which was alleged to belong to A. and B., and, 
according to the case for the prosecution, the pri- 
soner was entrusted with the horse to take to F.^s, 
but instead of taking it to P.'s, he sold it, and appro- 
priated the proceeds to his own use. The prisoner’s 
defence was that he was a partner with A. and B., 
in the ownership of the horse ; and Martin, B. 
said : “ If the prisoner’s defence is true, he must be 
acquitted. The case does not .come within the 31 
& 32 Viet. c. 116. That statute applies to the case 
of a large trading co-partnership or society, and not 
to the joint ownership of two or three persons of a 
particular chattel.” The offence of feloniously 
receiving goods is not a common law offence, but a 
statutable one. [Byles, J. — Is not a receiver an 
accessory after the fact at common law ?] In the 
case now before tho court, Martin, the principal, 
was not guilty of any offence at common law ; his 
offence is created by the recent statute. The 31 & 
32 Viet. c. 116, s. 1, does not say that the fraudulent 
partner shall be guilty of felony, but that he shall 
be liable to be tried, convicted, and punished as if 
he had not been, or was not, a memW of such co- 
partnership or one of such beneficial owners. The 
31 & 32 Viet. c. 116, is not incorporated into the 
24 & 25 Viet. c. 96. 

Hawkins, P. C. bk. 1, c. 7, ss. 6, 6. 

Campbell Foster for the prosecution. — The convic- 
tion was right. The prisoner was an accessory after 
the fact to the stealing by Martin, and by the 
24 & 25 Viet. c. 94, s. 3, it is enacted that whoso- 
ever shall become an accessory after the fact to any 
felony, whether tho samo be a fe’ony at common 
law or by virtue of any Act passed or to be passed 
may be indicted and convicted either as an accessory 
after the fact to the principal felony, together with 
the principal felon, or after the conviction of the 
principal felon, or may be indicted and convicted of 
a substantive felony, whether the principal felon 
shall or shall not have been previously convicted, or 
shall, or shall not, be amenable to justice. In the 
present case the prisoner was indicted for the sub- 
stantive felony of receiving. The object of the 
31 & 32 Viet. c. 116 was to take away the immunity 
of partners from punishment for fraudulently dis- 
using of partnership property previously existing. 
Now a partner may be dealt with in this respect as 
a stranger. Moreover, Martin, the principal, was a 
fraudulent bailee, within the meaning of sect. 3 of 
24 & 25 Viet. c. 96 of his partner’s share. Although 
the 81 & 82 Viet. c. 116 created a new felony, still the 
24 & 25 Viet. c. 96 being in pari materia applies to it : 

Dwarris on Statutes, 634 — 5. 

Waddy^ in reply, cited 

Rets V. Ha / r^i 6 T. R. 286. 

Cur. ado, vult. 

May 4. — Willes, J. now delivered the judgment of 
the court. — ^The p risoner was convicted for feloniously 
receiving stolen goods knowing them to have been 
stolen contra formam statuti^ &c. ’There was no count 
charging the prisoner as accessory before or after 
the fact. The statement of facts shows evidence 
of a receipt of goods, stolen by one partner of the 
firm, with knowledge of their being-ro stolen. It 
further states facts, which might perhaps have been 
relied upon to sustain a charge of being simply 
accessory to the felony, if the indictment had con- 


tained a count to that effect. We must, however, 
deal with the only question raised, viz., whether the 
conviction upon the special charge of feloniously 
receiving stolen goods can be sustained. The 
9 1 St section of 24 & 25 Viet. c. 96, creates the felor y 
charged in these terms, “ whosoever shall receive 
any chattel, &c., the stealing, &c., whereof shall 
amount to a felony, either at common law or by 
virtue of this Act, knowing the same to have been 
feloniously stolen, &c., shall be guilty of felony, and 
may be indicted and convicted either as an accessory 
after the fact or for a substantive felony, and shall be 
liable at the discretion of the court ” to a maximum 
sentence of fourteen years’ penal servitude. At the 
time that Act (24 & 25 Viet. c. 96), was passed, 
theft by a partner of the goods of the firm did not 
fall within the criminal law either common or sta- 
tute. This defect was supplied by 31 & 32 Viot. 
c. 1 16, which after reciting that it is “ expedient to 
provide for the better security of the property of co- 
partnerships and other joint beneficial owners 
against offences by part owners thereof, and further 
to amend the law as to embezzlement,” proceeds to 
enact by the Ist section, that if a partner or one of 
two or more beneficial owners shall steal, &c., any 
property of such co-partnership or such joint bene- 
ficial owners, “every such person shall be liable to 
be dealt with, tried, convicted, and punished for the 
same, as if such person had not been or was not a 
meml)er of such co-partnership or one of such bene- 
ficial owners.” This enactment is therefore limited 
in words to the fraudule/it partner, and does not 
directly extend to third persons who deal with the 
property though in collusion with such partner. In 
order to reach such persons either the law as to 
accessories must be resorted to, or it must be shown 
that the 24 & 25 Viet. c. 96, s. 91, is extended by 
implication to atid to be read as incorporated in tho 
31 & 32 Viet. c. 116. As to tho law of accessories, 
we do not suggest any doubt that if a statute 
creates a felony or a misdemeanor it by implica- 
tion forbids counselling, aiding, or abetting the 
offence. This is now provided for in language 
strongly contrasting with that of 24 & 25 Viet. c. 96, 
8. 91, as to felony, by 24 & 25 Viet. c. 94, s. 1, that 
“ whosoever shall become an accessory before the 
fact to any felony, whether the same be a felony at 
common law, or by virtue of any Act passed, or to 
be passed, may be indicted, tried, convicted, and 
punished in all respects as if he were a principal 
felon. The case of accessories after the fact is- 
provided for in like prospective terms by sect. 3. 
Also as to misdemeanors by sect. 8, “ whosoever 
shall aid, abet, counsel, or procure the commission 
of any misdemeanor, whether the same be a misde- 
meanor at common law or by any Act passed or to 
be passed, shall be liable to ^ tried, &c., as a prin- 
cipal offender.” And apart from these enactments, 
the common law would have supplied a remedy, 
though without the atatutoiy facilities of proce- 
dure. As already pointed out, however, the convic- 
tion of the prisoner is not as of a simple accessory, 
whether before or after tho fact, and it cannot be 
sustained upon that footing. The question, there- 
fore, depends upon whether the 24 & 25 Viet. c. 96, 
8. 91, is extended by inference or implication to the 
present case. If not, the conviction was wrong, 
because at common law receivers of stolen goods, 
unless they likewise received and harboured the 
thief, were guilty of a bare misdemeanor, for which 
they were liable to fine and imprisonment (Foster’s 
Crown Law, 373)^ and there could not be^a convic- 
tion for a misdemeanor upon the present indictment 
for felony. The subject of extending statutes by 
inference to include cases not originally conteiiH 
plated, is one which has given rise to i»veral deci- 
eions, the leading ebaracteristic-of which is that the 
eariier statute deals with a genus, within which a 
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new i^pecies is brought by a subsequent Act.^ Thus 
choses in action were not originally M'ithin the 
13 Eiiz. c. 3, against fraudulent conveyances, that 
statute being applicable only to property which 
could be taken in execution (Sims y. Thomas, 12 
A. & E. 530) ; but, as to choses in action made sub- 
ject to. execution by 1 & 2 Viet. c. 110, there can be 
no doubt that by the conjoint operation of that Act 
and the 13 Eliz. c. 5, such choses in action having 
become, by new enactments, a species of the genus 
property subject to execution, and without any ex- 
press enactment to that effect in the later statute, 
become subject to the operation of the former Act 
(Nor cu tt y. Dodd, C. & R. 100; Barrack y. AJeCul’ 
lotiffh, 'JO L. J. 100, Ch.), so that if the 24 & 25 
Viet. c. 00, 8. 01, is to be read as a general enact- 
ment, that for the future any person receiv- 
ing goods stolen with a guilty knowledge 
that they were stolen should be liable to be in- 
dicted for felony as a receiver, the subsequent 
statute having introduced a new species of larceny, 
it might have been contended that the general pro- 
vision as to receiving in the former statute was by 
inference extended to the new species of larceny. 
There are, however, several difficulties in the way of 
arriving at that result upon the consiruction of 
24 &. 25 Viet. c. OG. First, the express words of 
sect. 1)1, “either at common law or by virtue of this 
Act ; ” secondly, the fact that the statute as to 
simple accessories does expressly refer to acts 
pari materia to be passed ; thirdly, the character 
of the extending enactment 31 & 32 Viet. c. 116, 
which deals not so much with property of a 
particular species as with a class of persons 
whom it specifies, and against whom only it is in 
terms directed, viz., partners and part owners, so 
that the effect is to create a new' class of offenders ; 
fourthly, tlie rule |)eculiarly applicable to the elabo- 
rate criminal legislation of which the statutes under 
consideration form a part, against extending penal 
enactments by construction. This latter rule may 
be illustrated by reference to the statute o^ 31 Eliz. 
c. 12, s, 5, which took away the benefit of clergy 
from an accessory in horse stealing, upon which it 
was held that the enactment extended only to such 
persons as were in judgment of law accessories at 
the time the Act was made, namely, accessories at 
common law, and not to such as are made acces- 
sories by subsequent statutes ; and therefore a 
I)erson knowingly receiving a stolen horse, though 
made an accessory by subsequent statutes, was 
held not to be ousted of the benefit of clergy by 
the statute of Elizabeth (Foster 872). Upon these 
grounds we think the statute (24 & 25 Viet. c. 96, 
8. 91), cannot be extended by construction so as to 
include a receiver of property stolen by a partner, 
so as to make such receiver liable in the discretion 
of the court to the graver punishment of fourteen 
years’ penal servitude thereby imposed, as the pri- 
soner would be if this conviction was sustained, a 
circumstance which makes the authority cited from 
Foster especially applicable. The conviction must 
therefore be quashed. 

Conviction quashed, 
Saturday, Alay 7. 

(Before Bovill, C. J., Willes, Byles, and 
Hakkee, JJ., and Cleasby, B.) 

Beo. V , CuuGO. 

Rerjnry — Affiliation summons— Jurisdiction of justices 
— 7 8 Ficf. c. 101, s. 2. 

The mother of a hastard child, horn on the 20th March 
1868, applied to a justice, on th^ 18/A April 1868, 
for a summons against the defendant, the putative 
father, under 7^-8 Viet, c, 101, 8, 2, A suimnons 


was issued on the same day, but never served, as the 
difendant could not be found by the process-server to 
whom the summons was given. On the 14M Jan, 
1870, about a fortnight after the mother had found 
out the defendant's address, she applied for and 
obtained another summons, which was served on the 
defendant, and he appeared thereto, and, being ex- 
amined on oath, committed the perjury assigned : 

Held, that the justices had jurisdiction to hear the com- 
plaints, although at the time of service of the sum- 
mons more than twelve months had elapsed from the 
birth of the child. 

Case reserved for the opinion of this court by 
Hannen, J. 

The prisoner w’as tried before nje at the Devon 
Spring Assizes, on an indictment charging him with 
perjury in his evidence on the hearing of an infor- 
mation and complaint in bastardy at a petty sessions 
of the justices for the peace acting for the division 
of Braunton, in the count}' of Devon, wherein one 
Betsy Hill w’as the complainant and the prisoner 
was the defendant. 

It was proved that Betsy Hill was delivered of a 
bastard child on the 20th March 1868, and that on 
the I8th April 1868, she duly laid an information 
before a justice of the petty sessional division in 
w’hich she resided that the prisoner was the father 
of such child, and made application for a summons 
to be served upon the prisoner to appear and answer 
her complaint. 

On this information a summons was, on the 18th 
April 1868, issued by the said justice requiring the 
prisoner to appear on the 6th May 1868, to answer 
the complaint of the said Betsy Hill. 

It was proved by the police constable to whom the 
said summons was given for the purpose of serving 
it on the prisoner, that he inquired for the prisoner 
at his house, but that he was not there, and that he 
made search for him, but could not find him. 

Betsy Hill stated that the prisoner was .aw’ay from 
his home at the time the summons w'as issued, and 
that she did not see the prisoner or know* where he 
was until about a fortnight before the 14th Jan. 
1870, on which day she applied for and obtained 
a summons, calling on the prisoner to appear on the 
2nd Feb. 1870, to answer her complaint. 

The following is a copy of this summons : 

To William Chag^;, of the parish of Chittlehaui>holt, iu 
the said county, farmer’s son. 

Devon to wit. Whereas, application was, on the 18th 
.^ril 1868, made to me, the undersigned, one of Her 
Majesty’s justices of the peace for the said county, hy 
Betsy Hill, single woman, residing at Tawstock, in the petty 
sessional aivision of Braunton, in the said county, for 
which 1 act, who had then been delivered of a bastard child, 
since the passing of the Act of the eighth year of Her pre- 
sent Majesty, intituled “An Act for the farther Amendment 
of the Laws relating to the Poor in Eogtaud,” within twelve 
calendar months from the said 18th April 1888, and of 
which bastard child she alleges you to he the father, for a 
summons to he served upon you to api)ear at a petty session 
of the peace, according to the form of the statute iu such 
case made and provided. These are, therefore, to require 
you to appear at the petty session of the justices, to be 
nolden at the Ooildhall, Barnstaple, in the said county, being 
the petty session for the division of Braunton, ia which I 
usually act, on Wednesday the 2nd Feb. next, at twelve 
o’dncK at nooa, to answer any complaint which she shall 
then and there make against you Kuching the premises. 
Herein fail you not. 

GHven imder my l^nd,*'*^ Barnstaple, in the county afore- 
said, this Uth Jan. 1870. James J. Hiebm. 

This summons was served on the prisoner, and 
he appeared in obedience to it on the day named 
thereon, when he stated, on oath, that he did not 
know the said Betsy Hill, and had never seen her 
before. 

It was objected, on behalf of the prisoner, that 
the justices had no jurisdiction to hear the com- 
plaint, more than twelve months’ having elapsed 
between the birth of the child and the application 
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of Betsy Hill for the summons to which the prisoner, 
appeared. 

I reserved the’ point. 

The jury found the prisoner guilty, and I sen- 
tenced him. James Hakken. 

Cur ter, for the prisoner : The justices had no 
jurisdiction to hear the complaint. The first sum- 
mons was not proved in evidence. The summons 
of the 14th Jan. 1870, which was proved and is set 
out contains a false recital. [Willes, J. — If the 
putative father appears before the magistrates, that 
is sufficient to give them jurisdiction so as to 
support a conviction for perjury against him : {Reg 
V. Smith, L. Rep. C. C. R. 110; 11 Cox C. C. 10. J 
If it was a mere question of process, that would be 
so. By the 7 & 8 Vict. c. 101 s. 2 the mother of a 
bastard child may apply within twelve months from 
the birth for a summons to be served on the puta- 
tive father, and the magistrates are thereupon to 
issue their summons to him to appear at the petty 
sessions. The summons must be issued and served 
within the twelve months. [Bovill, C. J. — Whj’^ so ? 
Suppose the application made on the last day of the 
twelve months, and summons then issued but not 
served until the next day, would not that be good?] 
Then the proceedings would be all so continuous 
that it might be good. In this case a service of 
the first summons might have been made ; it might 
have been left at the last place of abode of the 
putative father ; {Reg. v. Damarell, 8 B. & S. 650.) 
The application must be made within twelve 
months from the birth to give jurisdiction : (Potts v. 
Cambridge, 27 L. J. 62, M. C.) The following cases 
were also cited : 

Reg V. Scotton, 59 B. 493 ; 

Reg V. Brown, 1 L. T. Rep. N, S. 29 j 

Reg V. Davis, 22 L. J. 143, M. C. ; 

Reg V. Derrg, 28 L. J. 86, M. C.; 

Reg V. Picicford, 30 L. J. laS, M. C. 

Reg V. Lightjoot, 25 L. J. 115, M. C. ; 

Reg V. Thomas, 8 L. T. Bop. N. S. 400. 

March, for the prosecution, was not called upon. 

Bovill, C. J.— When the clauses of the Acts 
upon which this question depends are looked at it 
will appear that the decision of the learned judge 
at the trial was right, and that this conviction was 
proper. In this case the jurisdiction of the magis- 
trates depends on this, whether the application of 
the mother of the bastard child for the summons 
against the putative father was made within twelve ' 
months after the birth of the child. Upon the facts 
it appears that the application was made within 
the twelve months, and that a summons thereupon 
issued, but was not served. The statute makes a 
marked distinction between the application and the 
summons. The application must necessarily be 
made within the twelve months, and the magistrates 
are required thereupon to issue a summons (7 & 8 
Viet. c. 101 s. 2), but the summons need not be 
served within the twelve months. Indeed, there is 
no enactment which requires the summons to be 
served within any particular time. If there were, 
the parties sought to be charged would absent them- 
selves to avoid service, as was the case in Potts v. 
Cambridge. The subsequent statute, 8 & 9 Viet. c. 10, 
leaves this question where it was before. The 
forms given by that Act are such as it shall be 
sufficient to use to free the proceedings from 
technical objections. The question reserved for our 
opinion is concluded by Potts v. Cambridge, where it 
was held that the summons need not be served until 
twelve months after the birth of the child. The 
conviction must therefore be affirmed. 

The rest of the court concurred. -• 

Cinviction affirmid. 


Saturday, June 4. 

(Before Bovill, C. J., Willes, Bvlks, and 
IIannen, JJ., and Cleasby, B.) 

Reg. V . William Kay. 

Forgery Act (24 ^ 25 Viet. c. 98), s. 24 — Making a 
written request to pay money without authority (a.) 

A. deposited with a building society 460/. for two years 
at interest through the prisoner, who was an agent of 
the society. Having obtained the deposit note from 
A., who gave it up on receiving an accountable re- 
ceipt for 500/., being made up by the 460/. and interest, 
the prisoner wrote, without authority, the following 
document : “ Received of the S. L. Building Society 
the sum of 417/. 13s. on account of my share, 
iVb. 8071, pp. Susey A., fV/n. Fay,** and obtained 
417/. 13s. by means thereof, and giving up the deposit 
note. The jury having found that by the custom of 
the society such documents were treated as an “ autho- 
rity to pay,'* and as a “ warrant to pay,** and as a 
“ request to pay,** money, the prisoner was convicted 
under the 24 25 Vivt. c. 08, s. 24. 

Held that the conviction wj,i right. 

Case reserved for the opinion of this c^urt by 
Arthur R. Adams, Esq., sitting as a commissioner 
at the Spring Assizes 1870, on the Midland Circuit] 
William Kay was indicted for feloniously making 
by procuration in the name of one Susey Ambler, a 
security for money, to wit 417/. 13s., without lawful 
authority or excuse with intent to defraud. 

In the second count he was charged as in the 
first count, except that it was stated that he made 
the security without the lawful authority of the 
said Susey Ambler. 

The third and fourth counts were as the first and 
second, except that the document was described as 
a “ warrant.” 

The fifth and sixth counts were as the first and 
second, but the document was described as an 
“ order.” 

The seventh and eighth counts were also as the 
first and second, but the document was described as 
an “ authority for the payment of money,” 

The ninth and tenth counts were also as the first 
and second, but the document was described as a 
“ request for the payment of money.” . 

In ten other counts the prisoner was charged with 
feloniously signing by procuration like documents as 
in the other counts mutatis mutandis, and was tried 
before me at the last assizes for the West Riding of 
Yorkshire, at Leeds. 

The document forming the subject of the indict- 
ment, was in the following form: 

Thornton, Oct. 1867. 

Beceired of the South Lancashire Building Society the 
sum of 4171. 138. on account of my share. No. w71. 

pp. SvsET Axbleb. 

4171. 138. Wm. Kat. 

The prisoner was- the local agent at Thornton, of a 

(a) Tho 24 & 25 'Viet. c. d8 (The Forgery Act), s. 21, 
enacts that whosoever, with iutent to defraud, shall draw, 
make, sign, accept, or indorse any hill of exchange or pro • 
missory note, or any undertaking, warrant, order, autho- 
rity, or request, for the payment of money, or for the 
deuvery or transfer of goods or chattels, or of any bill, 
note, or other security for money, by procuration or other- 
wise, for, in the name, or on the account of any other per- 
son, without lawful author!^ or excuse, or shall oiler, 
utter, dispose of, or put off any such bill, jiote, under- 
taking, warrant, order, authority, or request so drawn, 
made, signed, accepted, or indorsed by procuration or 
Otherwise, without lawful authority or excuse, as ofora- 
s^d, knowing the Same to hove been so drawn, mam, 
signed, accepted, or indorsed as aforo^^ shall ^ 
of folony, and beings convicted thereof shall be liable^ at the 
discretion of the court, to be kept in penal servitude for 
any term not exceeding fourteen years, and not less than 
three years, or to be imprisoned for any term not exceeding 
two years, with or without hard labour, an 1 with or with- 
out solitary confinement. 



